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CASES 

ARGUED AND DETERMINED 



BNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



AMSDEN T. UNITED STATER 
(District Court, D. Vennont October 7, 1901.) 

OomiTB— JUEIBDICTION OF 801T8 AQAIIÎ8T UNITBD StATBB— EfFBCT 0» AOT 
WlTHDRAWINa JURISDICTION ON PkNDING SuiTS. 

Act June 27, 1888 (30 Stat. 495), taklng away the Jurlsdlction con- 
ferred upon the circuit and district courts of sults agalnst the United 
States by Act March 3, 1887 (24 Stat 505) § 2, so far as relates to suits 
brought by offlcers to recover fées or salaries, contalns no saving clause, 
and applies to suits pendlng at the time of its passage. 

At Law. On motion to dismiss. 

Frank Plumley, for plaintiff. 
James L. Martin, U. S. Atty. 

WHEELER, District Judge. This suit was brought ïo recover 
fées for officiai services, jurisdiction of which was taken away by the 
act of June 27, 1898, without saving pending cases. 30 Stat. 495. 
It must therefore be dismissed for want of jurisdiction.* 

Dismissed for want of jurisdiction. 



INDEPENDENT SOHOOL DIST. OF SIOUX CITY, lOWA, T. REW. 
(Circuit Court of Appeals, Elghth Circuit September 23, 1901.) 

No. 1,525. 

1. JUBISDICnOK— JOINDBR OF JUBISDICTIONAI, AND NONJtrRISDICTIONAli CATTSBS 

— Fbdebal Courts. 

A national court is not deprived of Jurisdiction of causes of action of 
which it Is authorized to talie cognlzance by the fact that the plaintiff 
joins with tbem in the same action and pétition other causes of which it 
can take no jurisdiction. 
1 Samb. 

A national court may hâve Jurisdiction of causes of action upon cou- 
pons made by a municipal corporation and payable to bearer, althougb 

^ Jurisdiction as to pendlng cases restored. SI Stat 33. 
111 F.— 1 
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the original holders could not hâve malntained actions upon them; and 
the fact that causes of action upon bonds payable to the order of an 
Indlvldual, of whlch the court cannot take jurisdiction, are jolned with 
them In the same pétition or action, does not deprlve the court of juris- 
diction. 

R. EsTOPPBL — Basis oï not Confinbd to Contents of Writing Sued on. 

An estoppel is as conclusive and fatal -when founded on statements or 
représentations without, as when It Is founded upon those within, a 
negotlable instrument whlch Is the subject of the action. A corporation 
may be estopped from defeatlng an action upon coupons by its récitals 
In thë bonds. 

4. MuNiciPAii Bonds— Estoppel bt Récitals. 

If the laws are snch that there mlght under any state of facts or cir- 
cumstançes be lawful power in a municlpallty or quasi munlcipality 
to Issue Its bonds, It may by récitals therein estop Itself from denying 
that those facts or circumstances exlsted, unless the constitution or the 
act under whlch the bonds are Issued prescrlbes some public record as 
the test of the existence of some of those facts or circumstances. 

6. Bame— When Cbrtificate of Officbrs Effbcts. 

When a municipal body has lawful authority to issue bonds on the 
condition that certain facts exist or certain acts hâve been done. and 
the law Intrusts the power to, and Imposes the duty upon, its offlcers 
to ascertain, détermine, and certify the existence of thèse facts at the 
tlme of issulng the bonds, their certiflcate will estop the munlcipality, 
as agalnst a bona flde holder of the bonds, from provlng its falsity to 
defeat them. 

0. Same— FuNDiNa Bonds— Récital Estops pegm Denying Validitt of Debt 

FUNDED. 

A municipal corporation is estopped from defeatlng an action by an 
Innocent purchaser to collect Its negotlable bonds whlch recite that they 
were Issued for the purpose of fundlng the judgments, bonds, waiTants, 
or floating debt of the corporation on the ground that the apparent debt 
they were issued to satisfy wfts Invalld or fictitious. 

7. Bame — Récitals Estop from Denying Propkr Application op Procebds. 

A municipal corporation is estopped from defeatlng an action upon 
Its negotlable securities by an Innocent purchaser on the ground that, 
whlle they appear on thelr face to hâve been issued for a lawful purpose, 
their proceeds were diverted by Its oiBcers to an unlawful purpose. 

8. PcNDiNG Bonds Creatb No Debt. 

Fundlng bonds neither create nor Increase the Indebtedness of a mu- 
nlcipality, but merely change its form. 

9. Certificate of Issue op Funding Bonds in Pursuance of Législative 

AUTHOBITY — EfFBCT. 

The certiflcate upon the face of municipal bonds that they hâve been 
Issued in pursuance of législative authority for the purpose of funding 
the indebtedness of the munlcipality is a déclaration that they hâve been 
issued for the purpose of funding a valld debt in the method prescribed 
by the law, and that they neither create nor increase any indebtedness 
of the munlcipality; and, as agalnst a bona flde purchaser, they estop 
the munlcipality from denying thls déclaration. 

10. Excessive Indebtedness Immatbbial to Purchaser op Fdnding Bonds. 

When an Innocent purchaser buys of others than the munlcipality 
and its agents its negotlable bonds, whlch récite that they were issued 
to fund the debt of the munlcipality, the question of excessive indebted- 
ness does not arise, and the purchaser is not required to consider or 
Inqulre concerning it. 

11. Questions of Général and Commercial Law— Décisions of State Courts 

not Coktrolling. 

The décisions of state courts upon questions of commercial law are 
not controlling )n the fédéral courts. It is a duty of those courts, whlch 
they may not renounce or disregard, to consider and décide for them- 
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selves questions of gênerai and commercial law presented to them In 
cases within their jurisdiction. 
(Syllabus by the Court.) 

In E'rror to the Circuit Court of the United States for the Northern 
District of lowa. 

The défendant in error, Robert Eew, brouglit an action against the inde- 
pendent school district of Sioux City, lowa, the plaintifC in error, upon 10 
school district bonds, of $1,000 each, and the coupons thereto attached. The 
bonds were payable to Ogilvie 0. Tredway or order, but the coupons were 
payable, to bearer. The court below held that it had no jurisdiction of the 
causes of action upon the bonds under the act of congress of August 13, 1888 
(25 Stat. 434), because the court would not hâve had jurisdiction of those 
causes of action if no assignment or transfer of the bonds had been made, 
for the reason that both the parties to the action would hâve been citizens 
of the same state. But it sustained its jurisdiction of the causes of action 
based upon the coupons because they were issued by a corporation and 
payable to bearer, and thus were excepted from the prohibition of jurisdic- 
tion contained in the statute. The resuit was a judgment on the coupons for 
$2,600.28, interest thereon, and costs. The court tried the case without a 
jury, and made a spécial flnding of facts. It found that the bonds and cou- 
pons were issued by the district township of Sioux City, lowa, a municipal 
corporation created under the laws of the state of lowa; that the plaintifC in 
error succeeded In the year 1890 to the territorial jurisdiction, the assets, and 
the liabilities of that township; that the bonds and coupons were issued on 
November 1, 1880, under chapter 51 of the Laws of lowa of 1880, which 
provided that any district township against which unsatisfled judgments had 
been rendered prior to the passage of that act might Issue negotiable bonds 
for the purpose of paying off such judgment indebtedness, upon a resolution 
of the board of directors of the district township; that thèse bonds should 
be in the name of the district township, should be signed by the président of 
the township, and countersigned by the secretary; that they should be in 
substantially the same form as was by law prescribed for county bonds, and 
the form prescribed for county bonds contained a certiflcate that they 
were issued by the board of supervisors of the county pursuant to the provi- 
sions of the law authorizing their issue, and in conformity to a resolution of 
the board; that thèse bonds and coupons were Issued pursuant to a resolu- 
tion of the board of directors of the district township of Sioux City passed 
on October 27, 1880, which recited that judgments had been rendered against 
the township prior to March 16, 1880, which were embraced within the provi- 
sions of chapter 51 of the Laws of the ISth General Assembly of the State 
of lowa, and which resolved "that ail judgments rendered against the dis- 
trict of Sioux City prior to March 16, 1880, be bonded or paid ofC by the issue 
of negotiable bonds of the district township of Sioux City as provided in 
said chapter flfty-one aforesaid," that each bond contained this récital: "This 
bond is issued by the board of directors of said district township under the 
provisions of chapter fifty-one of the Acts of the Bighteenth General Assem- 
bly of the State of low^a, and In conformity with a resolution of said board 
dated the thirtieth day of October, 1880;" that after the issue of the bonds 
and coupons, and before their maturity, they were bought by bona flde pur- 
chasers, without notice of any def ect or invalldity therein, and the défendant 
in error subsequently took the title and rights of thèse purchasers, but 
that at the time they were Issued the Indebtedness of the township exceeded 
its constitutional limitation, and the unsatisfled judgments against the town- 
ship amounted to only $983.65, while bonds to the amount of $10,000 were is- 
sued. The plaintiff in error attaclis the judgment against it on the grounds 
that the court below had no jurisdiction of the causes of action upon the 
coupons, and that they were void because the constitutional limitation of 
the indebtedness of the township had been exceeded before they were issued. 

David Mould (C. R. Marks, on the brief), for plaintiff in error. 
H. J. Taylor (E. A. Burgess, on the brief), for défendant in error. 
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Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The act of congress of August 13, 1888 (25 Stat. 434), contains 
this provision: 

"Nor shall any circuit or district court hâve cognlzance of any suit, 
except upon foreign blUs of exchange, to recover the contents of any promls- 
sory note or other chose In action In favor of any assignée, or of any subsé- 
quent holder If such Instrument be payable to bearer and be not made by any 
corporation, unless such suit mlght hâve been prosecuted In such court to 
recover the said contents If no assignment or transfer had been made." 

Under this statute an action cannot be maintained in the circuit 
court upon an assigned instrument made by a corporation, which is 
not payable to bearer, unless such an action could hâve been main- 
tained by the assignor. If, however, the assigned instrument is pay- 
able to the bearer, the assignée may recover in the fédéral court, 
whether his assignor could hâve donc so or not. Lyon Co. v. Keene 
Five Cent Sav. Bank, lod Fed. 337, 338, 40 C. C. A. 391, 392; New-. 
gass v. City of New Orléans (C. C.) 33 Fed. 196 ; Rollins v. Chafïee 
Co. (C. C.) 34 Fed. 91 ; Wilson v. Knox Co. (C. C.) 43 Fed. 481 ; 
Cloud v. City of Sumas (C. C.) 52 Fed. 177; Benjamin v. City of New 
Orléans (C. C.) 71 Fed. 758. In the case now in hand the bonds 
were payable to the order of a citizen of the state of the défendant, 
and, because he could not hâve maintained an action in the fédéral 
court, no subséquent holder could do so. But the coupons, on the 
other hand, were payable to bearer, and were made by a municipal 
corporation, so that they fell within the express terms of the excep- 
tion to the prohibition of the statute; and any holder of them who 
was a citizen of a dififerent state from that of the plaintiff in error 
could lawfully maintain his action upon them in the national courts. 

In this state of the case, counsel for the plaintiff in error contend 
that the défendant in error deprived the court below of its jurisdic- 
tion because he pleaded the cause of action on the coupons in the 
same counts with those upon the bonds. His pétition consisted of 
10 counts. In each of thèse counts he pleaded a bond, the récitals 
therein, and ail the unpaid coupons originally attached to it, and al- 
leged that the bond and the coupons had been sold and transferred 
together to the same parties at the same times and under the same 
circumstances. It is difficult to conceive how this pleading could 
hâve deprived the circuit court of jurisdiction over the causes of 
action upon the coupons. Each coupon was a separable promise, 
distinct from the promises to pay the bonds and the promises to pay 
the other coupons, and it gave rise to a separate cause of action. 
Nor was this cause of action accessory to the demand on the bond 
to which the coupon was attached. It was not only a separate cause 
of action, but a principal and primary one. City of Aurora v. West, 
7 Wall. 82, 19 L. Ed. 42; Amy v. City of Dubuque, 98 U. S. 470, 473, 
25 L. Ed. 228; Nesbit v. Independent Dist., 144 U. S. 610, 12 Sup. 
Ct. 746, 36 L. Ed. 562 ; Edwards- v. Bâtes Co., 163 U. S. 269, 273, 
16 Sup. Ct. 967, 41 L. Ed. 155. The amount claimed upon the 
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causes of action upon the coupons was sufficient to give the court 
jurisdiction, regardiess of the claims upon the bonds. The défend- 
ant in error therefore presented to the court below, by his causes of 
action upon his coupons alone, controversies between citizens of 
dififerent states which involved more than the jurisdictional amount. 
The circuit court could not lawfuUy disregard thèse causes of action 
of which it had plenary jurisdiction because the défendant in error 
pleaded other causes of which it could not lawfully take cognizance. 
A fédéral court is not deprived of jurisdiction of causes of action 
of which it is authorized and required to take cognizance by the fact 
that the plaintifï has joined with them in the same action and pétition 
other causes of which it has no jurisdiction. The objection to the 
jurisdiction of the court was properly overruled. 

The chief complaint concerning the action of the court below, 
however, is that it held that the independent school district was 
estopped by the récitals in the bonds and in the resolution of the 
board of directors of the district township from defeating the cou- 
pons in the hands of an innocent purchaser either on the ground that 
neither the bonds nor their proceeds were used to pay judgments, or 
on the ground that the debt of the township exceeded the constitu- 
tional limitation when the bonds were issued. Many objections to 
this ruling hâve been presented. One of them is that the récitals in 
the bonds are not available to the plaintifï in an action on the cou- 
pons, and that the municipality can be estopped by them only in an 
action on the instruments which contain the récitals ; that is to say, 
on the bonds themselves. But it is not indispensable to the efïective- 
ness of an estoppel that the acts, words, or deeds which work it shalt 
be contained in a negotiable instrument or in any written contract 
which is the basis of the action. They are as fatal when found in in- 
struments not negotiable, in writings which are not the basis of the 
action, when they are mère spoken words, and when they are silent 
and deceitful acts, as they are when they are contained in a bond or 
note which is the subject of the action. In Southern Minnesota Ry. 
Extension Co. v. St. Paul & S. C. R. Co., 55 Fed. 690, 696, 5 C. C. A. 
249, 255, 12 U. S. App. 320, 331, and in Board v. Platt, 79 Fed. 567, 
573, 25 C. C. A. 87, 93, 49 U. S. App. 216, 224, judgments which were 
not the bases of the actions were held to constitute estoppels. In 
Union Pac. R. Co. v. U. S., 67 Fed. 975, 15 C. C. A. 123, 32 U. S. 
App. 311 ; Naddo v. Bardon, 51 Fed. 493, 2 C. C. A. 335, 4 U. S. 
App. 642; Commission Co. v. Patillo, 90 Fed. 628, 631, 33 C. C. A. 
194, 197, 61 U. S. App. 94, 100; and in the Omaha Bridge Cases, 51 
Fed. 309, 327, 2 C. C. A. 174, 241, 10 U. S. App. 98, 188, — silence and 
acquiescence wrought fatal estoppels. In Illinois Trust & Savings 
Bank v. City of Arkansas City, 76 Fed. 271, 294, 22 C. C. A. 171, 
194, 40 U. S. App. 257, 296, 34 L. R. A. 518, the acts of the city dehors 
the contract upon which the action was founded worked a fatal 
estoppel against it. And in City of Huron v. Second Ward Sav. 
Bank, 86 Fed. 272, 30 C. C. A. 38, 57 U. S. App. 593, 49 L- R. A. 534; 
Hughes Co. V. Livingston, 104 Fed. 306, 43 C. C. A. 541 ; Grattan 
Tp. V. Chilton, 97 Fed. 145, 38 C. C. A. 84; Board v. Sutlifif, 97 Fed. 
270, 38 C. C. A. 167 ; and City of South St. Paul v. Lamprecht Bros. 
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Co., 88 Fed. 449, 31 C. C. A. 585, 60 U. S. App. 78,— the récitals in 
municipal bonds were held to cônclusively estop the défendants in 
suits upon the coupons from maintaining défenses inconsistent with 
the statements contained in the récitals. The principle of estoppel 
is broad and universal. It is that one who by his acts or représenta- 
tions, or by his silence when he ought to speak out, intentionally or 
through culpable négligence induces another to believe certain facts 
to exist, and the latter rightfully acts on such a belief so that he will 
be prejudiced if the former is permitted to deny the existence of such 
facts, is thereby cônclusively estopped from interposing such déniai. 
It is as fatal when the deceitful acts or silence are without, as when 
they are within, the contract counted upon. The récitals in the 
bonds and in the resolution of the board were as available to the de- 
fendant in error to raise an estoppel against the district in an action 
upon the coupons as they would hâve been in an action upon the 
bonds. 

It is said that the récitals in the bonds are ineffectuai to create an 
estoppel because, while they déclare that they were issued under the 
provisions of chapter 51, they show on their face that they were not 
so issued, because those provisions require the bonds to be payable 
to the holders of the unsatisfied judgments at the office of the treas- 
urer of the county issuing them, while thèse bonds are payable to 
one who held no judgments at Sioux City, lowa, — a city without the 
limits ofthe district township, — and the coupons are payable at the 
office of Weare & Allison, in Sioux City, lowa. The objection is too 
technical and hypercritical for serious considération. The statute 
does not require the bonds to be payable to the judgment creditors, 
and there is no évidence that the plaintiff in error has been deprived 
of an opportunity to pay either the bonds or the coupons by the fact 
that the place of their payment was the principal city in its county, 
instead of at the office of its treasurer. This immaterial variance 
from the form prescribed by the statute neither destroys nor weak- 
ens the plain déclaration in the bonds that they were issued under the 
provisions of chapter 51, nor the conclusive estoppel which that ré- 
cital produces. 

Finally the old objections that neither the district township nor 
the officers had any power to issue the bonds or to make the récitals, 
that the récitals do not estop the township from defeating the cou- 
pons on the grounds that there were no judgments, and that the pro- 
ceeds of the bonds were not applied to the payment of the judgments, 
which hâve been so many times urged upon and discussed by this 
court, are again rehearsed. To discuss them would be but to repeat 
former opinions of this court which hâve been again and again af- 
firmed, and it would seem to be sufficient hère to briefîy state the 
propositions long since established by the décisions of the suprême 
court and of this court which render thèse objections of counsel for 
the plaintiff in error untenable. The affairs of the district township 
were intrusted to its board of directors to manage, direct, and con- 
trol. Code lowa 1897, § 2745. It was the duty of one of the mem- 
bers of this board (its président) to appear in behalf of the corpora- 
tion in ail actions brought against it, and to sign ail warrants, orders, 
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drafts, and contractsmade by it (section 2759), so that the financial 
status of the corporation and the number and amount of the judg- 
ments against it were necessarily within the knowlçdge of the mem- 
bers of this board. Chapter 51 of the Acts of the i8th General As- 
sembly of lowa empowered the board to adopt a resolution that its 
district township should issue bonds to pay any unsatisfied judgments 
rendered against it before the passage of the act, and authorized the 
président and secretary of the board to sign and issue thèse bonds 
upon the adoption of such a resolution. Laws lowa 1880, c. 51. 
This chapter also authorized and directed thèse officers to issue thèse 
bonds in substantially the same form as was by law prescribed for 
county bonds, and that law provided that such bonds should contain 
a certificate or récital that they were issued under the provisions of 
the législative act authorizing their issue, and in conformity with the 
resolution of the board which directed it. Laws lowa 1878, c. 58. 
Now, it is well settled that, if the laws are such that there might under 
any state of facts or circumstances be lawful power in a municipality 
or quasi municipality to issue its bonds, it may by récitals therein- 
estop itself from denying that those facts or circumstances exist, 
unless the constitution or the act under which the bonds are issued 
prescribes some public record as the test of the existence of some 
of those facts or circumstances. Hughes Co. v. Livingston, 104 Fed. 
306, 311, 43 C. C. A. 541, 547; Board v. Sutlifif, 97 Fed. 270, 277, 38 
C. C. A. 167, 173 ; National Life Ins. Co. v. Board of Education of 
City of Huron, 62 Fed. 778, 789, 792, 10 C. C. A. 637, 648, 651, 27 U. 
S. App. 244, 262, 265 ; Chafïee Co. v. Potter, 142 U. S. 355, 364, 12 
Sup. Ct. 216, 35 L. Ed. 1040; City of Evansville v. Dennett, 161 
U. S. 434, 443, 446, 16 Sup. Ct. 613, 40 L. Ed. 760; E. H. Rollins & 
Sons v. Board of Com'rs of Gunnison Co., 80 Fed. 692, 699, 26 C. C. 
A. 91, 98, 49 U. S. App. 399, 412; City of Huron v. Second Ward 
Sav. Bank, 86 Fed. 272, 279, 30 C. C. A. 38, 45, 57 U. S. App. 593, 
606, 49 L. R. A. 534; City of South St. Paul v. Lamprecht Bros. Co., 
88 Fed. 449. 453. 31 C. C. A. 585, 589, 60 U. S. App. 78, 85. In this 
case there might hâve been a state of facts under which the district 
township would hâve had the power to issue thèse bonds notwith- 
standing the fact that the constitutional limit of its indebtedness had 
been passed when they were issued. There might hâve been unsat'is- 
fied judgments rendered before the passage of chapter 51 which evi- 
denced unimpeachable obligations of the district township incurred 
before its indebtedness reached its constitutional hmitation. Neither 
the constitution nor the act under which the bonds were issued 
pointed out any public record as the test of the existence of this state 
of facts. The district township therefore had the power to issue the 
bonds, if such judgments existed, when they were issued ; and it had 
the power to estop itself from denying their existence by reciting in 
the face of the bonds the fact that they did exist. The officers of the 
district township were expressly authorized to ascertain and certify 
the existence of thèse facts. They were empowered by chapter 51 to 
pass a resolution for the issue of the bonds for the purpose of paying 
such judgments, and such judgments only, and to certify in the face 
of the bonds that they were issued under the provisions of the act. 
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The législature thereby intrusted to them the power, and imposed 
upon them the duty, to ascertain, détermine, and certify whether or 
not every act had been done and every fact existed which conditioned 
a lawful issue of the bonds before they sent them forth. The exist- 
ence of judgments fundable under chapter 51 was the primary fact 
intrusted to them to ascertain, détermine, and certify, without which 
no bond could be lawfully issued; and, when they certifîed that thèse 
bonds were issued under the provisions of that chapter, they acted 
far within the limits of the power and in the discharge of the duty 
thrust upon them by the législature of the state, and the necessary 
effect of their certificate was to conclusively estop the tovvnship 
from denying its truth for the purpose of defeating its coupons in the 
hands of a bona fîde purchaser. When a municipal body has lawful 
authority to issue bonds on the condition that certain facts exist or 
certain acts hâve been done, and the law intrusts the power to and 
imposes the duty upon its ofïicers to ascertam, détermine, and certify 
the existence of thèse facts at the time of issuing the bonds, their 
certificate will estop the municipality, as against a bona fide holder 
of the bonds, from proving its falsity to defeat them. Hughes Co. 
V. Livingston, 104 Fed. 306, 313, 43 C. C. A. 541, 548; National Life 
Ins. Co. V. Board of Education of City of Huron, 62 Fed. 778, 792, 
793, 10 C. C. A. 637, 651, 652, ,27 U. S. App. 244, 266, 268; West 
Plains Tp. v. Sage, 69 Fed. 943, 948, 16 C. C. A. 553, 558, 32 U. S. 
App. 725, 736; E. H. Rollins & Sons v. Board of Com'rs of Gunni- 
son Co., 80 Fed. 692, 699, 26 C. C. A. 91, 98, 49 U. S. App. 399, 412 ; 
Rathbone v. Board, 83 Fed. 125, 131, 27 C. C. A. 477, 483, 49 U. S. 
App. 577, 589; City of Huron v. Second Ward Sav. Bank, 86 Fed. 
272, 279, 30 C. C. A. 38, 45, 57 U. S. App. 593, 606, 49 L. R. A. 534; 
Brown v. Ingalls Tp., 86 Fed. 261, 263, 30 C. C. A. 27, 29, 57 U. S. 
App. 611, 615, 616; City of South St. Paul v. Lamprecht Bros. Co., 
88 Fed. 449, 453, 31 C. C. A. 585, 589, 60 U. S. App. 78, 85 ; Grattan 
Tp. v. Chilton, 97 Fed. 145, 148, 38 C. C. A. 84, 87; Commissioners 
v. Aspinwall, 21 How. 539, 16 L. Ed. 208 ; Bissell v. City of Jefiferson- 
ville, 24 How. 287, 16 L. Ed. 664; Moran v. Commissioners, 2 
Black, 722, 17 L. Ed. 342; Meyer v. City of Muscatine, i Wall. 384, 
393, 17 L. Ed. 564; Lee Co. v. Rogers, 7 Wall. 181, 19 L. Ed. 160; 
Pendleton Co. v. Amy, 13 Wall. 297, 305, 20 L. Ed. 579; City of 
Lexington v. Butler, 14 Wall. 282, 20 L. Ed. 809; Grand Chute v. 
Winegar, 15 Wall. 355, 21 L. Ed. 170; Lynde v. Winnebago Co., 16 
Wall. 6, 21 L. Ed. 272 ; Marcy v, Oswego Tp., 92 U. S. 637, 23 L. Ed. 
748 ; Town of Coloma v. Eaves, 92 U. S. 484, 23 L. Ed. 579 ; Moul- 
trie Co. V. Rockingham Ten Cent Sav. Bank, 92 U. S. 631, 23 L. Ed. 
631 ; Commissioners v. Belles, 94 U. S. 104, 24 L. Ed. 46; Commis- 
sioners V. Clark, 94 U. S. 278, 24 L. Ed. 59; Commissioners v. Janu- 
ary, 94 U. S. 202, 24 L. Ed. iio; Warren Co. v. Marcy, 97 U. S. 96, 
24 L. Ed. 977 ; Town of Pana v. Bowler, 107 U. S. 529, 2 Sup. Ct. 
704, 2y L. Ed. 424; Town of Oregon v. Jennings, 119 U. S. 74, 7 Sup. 
Ct. 124, 30 L. Ed. 323; Chaflfee Co. v. Potter, 142 U. S. 355, 12 Sup. 
Ct. 216, 35 L. Ed. 1040. 

Notwithstanding ail this, counsel for the plaintifîf in error earnestly 
argue that this district is not estopped from proving that the issue 
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of thèse bonds increased the debt of the district township after its 
constitutional limitation had been reached, because the bonds contain 
no express récital th'at the debt they evidenced is not in excess of 
that limitation, and because the facts were that bonds to the amount 
of $10,000 were issued, when the fundable debt was less than $1,000, 
and when the debt of the county already exceedeci its constitutional 
limit; and they cite the cases of Lake Co. v. Graham, 130 U. S. 674, 
680, 9 Sup. Ct. 654, 32 L. Ed. 1065 ; Sutliff v. Commissioners, 147 
U. S. 230, 235, 13 Sup. Ct. 318, 37 L. Ed. 145; Doon Dist. Tp. v. 
Cummins, 142 U. S. 366, 12 Sup. Ct. 220, 35 L. Ed. 1044; ^nd 
Gunnison Co. v. E. H. Rollins & Sons, 173 U. S. 255, 19 Sup. Ct. 390, 
43 E. Ed. 689, — in support of their contention. The opinions of the 
suprême court in thèse cases hâve been repeatedly reviewed by this 
court in the décisions which hâve already been cited. The reasons 
why they are inapplicable to a case like that now in hand, and why 
the position of the counsel for the plaintiff in error hère cannot be 
sustained, were stated with some care in City of Huron v. Second 
Ward Sav. Bank, 86 Fed. 272, 278, 30 C. C. A. 38, 45, 57 U. S. App. 
593, 607, 49 L. R. A. 534, and in City of Pierre v. Dunscomb, 45 
C. C. A. 499, 106 Fed. 611, 617, which was decided at the last term 
of this court, and the opinion in which has since received the sanc- 
tion of the suprême court by the dismissal of a writ of certiorari to 
review it. 181 U. S. 621, 21 Sup. Ct. 925, 45 L. Ed. 1032. They are 
briefly thèse : The fact that the debt of the township was in excess 
of the constitutional limitation when the bonds were issued is not 
material in this case, because, if the excess existed, the bonds were 
still valid if the récitals in them were true, and the township is es- 
topped from denying their truth. The bonds could hâve been law- 
fully issued only to refund just debts of the district township evi- 
denced by unsatisfied judgments. The récitals in the bonds that 
they were issued under the provisions of chapter 51 estopped the 
district township from denying (i) that there were just debts of the 
township, evidenced by unsatisfied judgments against it rendered be- 
fore chapter 51 was enacted, which warranted the issue of the bonds, 
because a municipal corporation is estopped from defeating an action 
by an innocent purchaser to coUect its negotiable bonds, which re- 
cite that they were issued for the purpose of funding the judgments, 
bonds, warrants, or floating debt of the corporation, on the ground 
that the apparent debt they were issued to satisfy was invalid or ficti- 
tious (Hughes Co. v. Livingston, 104 Fed. 306, 315, 43 C. C. A. 541, 
550; City of Pierre v. Dunscomb, 45 C. C. A. 499, 106 Fed. 611, 616; 
City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 277, 30 C. C. 
A. 38, 43, 57 U. S. App. 593, 603, 49 L. R. A. 534; Ashley v. Board, 
60 Fed. 55, 66, 8 C. C. A. 455, 466, 16 U. S. App. 656, 675, 709; 
Meyer v. Brown, 65 Cal. 583, 26 Pac. 281 ; Moran v. Commission- 
ers, 2 Black, 722, 17 L. Ed. 342; Hackett v. City of Ottawa, 99 U. S. 
86, 96, 25 L. Ed. 363 ; City of Ottawa v. First Nat. Bank of Ports- 
mouth, 105 U. S. 342, 343, 26 L. Ed. 1127); (2) that the corporation 
and its officers hâve applied the bonds to the lawful purpose for 
which they appear on their face to hâve been issued (City of Huron 
V-. Second Ward Sav. Bank, 86 Fed. 272, 277, 30 C. C. A. 38, 43, 57 
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U. S. App. 593, 603, 49 L. R. A. 534; National Life Ins. Co. v. Board 
of Education of City of Huron, 62 Fed. 778, 784, 10 C. C. A. 637, 
644, 27 U. S. App. 244, 255 ; West Plains Tp. v. Sage, 69 Fed. 943, 946, 
16 C. C. A. 553, 556, 32 U. S. App. 725, 733; Commissioners v. Beal, 
113 U. S. 227, 240, 5 Sup. Ct. 433, 28 h. Ed. 966; City of Cairo v. Zane, 
149 U. S. 122, 137, 13 Sup. Ct. 803, 37 L. Ed. 673 ; Maxcy v. William- 
son Co. Ct., ^2 111. 207) ; and (3) that the bonds were exchanged for 
the fundable debt in the method prescribed by the law, so that they 
neither increased nor diminished the indebtedness of the municipality 
(City of Pierre v. Dunscomb, 45 C. C. A. 499, 106 Fed. 611, 617; City 
of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 278, 30 C. C. A. 38, 
44, 57 U. S. App. 593, 604, 49 L. R. A. 534; Board v. Platt, 79 Fed. 
. 567, 569, 25 C. C. A. 87, 89, 49 U. S. App. 216; E. H. Rollins & Sons 
V. Board of Com'rs of Gunnison Co., 80 Fed. 692, 698, 26 C. C. A. 
91, 98, 49 U. S. App. 399; In re State Bonds [Me.] 18 Atl. 291; 
Powell V. City of Madison, 107 Ind. iio, 8 N. E. 31; City of Los, 
Angeles v. Teed [Cal.] 44 Pac. 580; Board of Com'rs of Marion Co. 
V. Board of Com'rs of Harvey Co., 26 Kan. 181, 201; Hotchkiss v. 
Marion, 12 Mont. 218, 29 Pac. 821 ; Miller v. School Dist. [Wyo.] 

39 Pac. 879). In other words, the plaintifï in error is conclusively 
estopped by the récitals in the bonds from denying that they neither 
created nor increased the indebtedness of the district township, and 
that the judgment debts for which they were exchanged were just 
debts of the township incùrred before its indebtedness reached the 
constitutional limit. City of Pierre v. Dunscomb, 45 C. C. A. 4Q9, 
106 Fed. 611, 617; Hughes Co. v. Livingston, 104 Fed. 306, 317, 
43 C. C. A. 541, 552; Board v. Platt, 79 Fed. 567, 569, 25 C. C. A. 
87, 89, 49 U. S. App. 216, 220; E. H. Rollins & Sons v. Board of 
Com'rs of Gunnison Co., 80 Fed. 692, 698, 26 C. C. A. 91, 98, 49 
U. S. App. 399, 411 ; City of Huron v. Second Ward Sav. Bank, 86 
Fed. 272, 278, 30 C. C. A. 38, 44, 57 U. S. App. 593, 605, 49 L. R. A. 
534; Lyon Co. V. Keene Five Cent Sav. Bank, 100 Fed. 337, 339, 

40 C. C. A. 391, 393. The truth is that when an innocent purchaser 
buys of others than the municipality or its agents municipal bonds, 
or the coupons of such bonds, which recite that they were issued to 
fund the debt of the municipality, the question of excessive indebted- 
ness does not arise, and the purchaser is not required to consider or 
inquire concerning it. City of Pierre v. Dunscomb, 45 C. C. A. 499, 
106 Fed. 611 ; City of Huron v. Second Ward. Sav. Bank, 30 C. C. A, 
38, 86 Fed. 272, 280, 49 L. R. A. 534. 

Counsel for plaintiff in èrror hâve invoked the conceded rule that 
* the national courts uniformly foUow the construction of the consti- 
tution and statutes of a state adopted by its highest judicial tribunal 
in ail cases that involve no question of gênerai or commercial law 
and no question of right under the constitution and laws of the nation 
(Madden v. Lancaster Co., 65 Fed. 188, 192, 12 C. C. A. 566, 573, 
27 U. S. App. 528, 535, 536), ïiave cited the opinions of the suprême 
court of lowa in HoUiday v. Hilderbrandt, 97 lowa, 177, 66 N. W. 
89; Independent Dist. of Rock Rapids v. Society for Savings, 98 
l'owa, 581, 67 N. W. 370; First Nat. Bank of Decorah v. Doon Dist. 
Tp., 86 lowa, 330, 53 N. W. 301, 41 Ara. St. Rep. 489; Mosher v. 
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School Dist., 44 lowa, 122; McPherson v. Foster, 43 lowa, 48, 22 
Am. Rep. 215; and French v. City of Burlington, 42 lowa, 614, — 
some of which are not in accord with the views which hâve now been 
expressed, and hâve claimed that the question hère at issue is one of 
constitutional construction, and that the fédéral courts should foUow 
the décisions of the suprême court of lowa. But the question that 
has been under considération hère is not one of the construction of 
the constitution or of the statutes of the state of lowa. It simply in- 
volves the construction and effect of récitals in negotiable instru- 
ments. It is a question of commercial, and not of constitutional, law, 
upon which the décisions of the state courts are not controlling in 
the fédéral tribunals. It is not only the privilège, but the duty, of 
the fédéral courts, imposed upon them by the constitution and stat- 
utes of the United States, to consider for themselves, and to form 
their independent opinions and décisions upon, questions of com- 
mercial or gênerai law presented in cases in which they hâve juris- 
diction, and it is a duty which they cannot justly renounce or disre- 
gard. Jurisdiction of such cases was conferred upon them for the 
express purpose of securing their independent opinions upon the 
questions arising in the litigation remitted to them. And a citizen 
of the United States who has the right to prosecute his suit in the na- 
tional courts has also the right to the opinions and décisions of those 
courts upon every crucial question of gênerai or commercial law or 
of right under the constitution or statutes of the nation which he 
présents. Speer v. Board, 88 Fed. 749, 762, 32 C. C. A. loi, 114, 60 
U. S. App. 38, 59; Hartford Fire Ins. Co. v. Chicago, M. & St. P. 
R. Co., 70 Fed. 201, 203, 17 C. C. A. 62, 65, 36 U. S. App. 152, 156, 
30 L. R. A. 193 ; Railroad Co. v. Lockwood, 17 Wall. 357, 368, 21 
L. Ed. 627 ; Myrick v. Railroad Co., 107 U. S. 102, i Sup. Ct. 425, 
27 L,. Ed. 325; Carpenter v. Insurance Co., 16 Pet. 495, 511, 10 L. 
Ed. 1044; Swift V. Tyson, 16 Pet. i, 10 L. Ed. 865; Brooklyn City 
& N. R. Co. V. National Bank of the Republic of New York, 102 
U. S. 14, 26 L. Ed. 61 ; Burgess v. Seligman, 107 U. S. 20, 33, 2 Sup. 
Ct. 10, 27 L. Ed. 359; Smith V. Alabama, 124 U. S. 465, 478, 8 Sup. 
Ct. 564, 31 L. Ed. 508; Bûcher v. Railroad Co., 125 U. S. 555, 583, 8 
Sup. Ct. 974, 31 L. Ed. 795; Liverpool & G. W. Steam Co. v. Phénix 
Ins. Co., 129 U. S. 397, 443, 9 Sup. Ct. 469, 32 L. Ed. 788. While 
the opinions of the suprême court of lowa are entitled to and hâve 
received grave considération in this case and in the earlier case of 
City of Huron v. Second Ward Sav. Bank, 86 Fed. 272, 280, 30 C. C. 
A. 38, 46, 57 U. S. App. 593, 607, 49 L. R. A. 534, the conclusions 
which were reached in that case and which are affirmed in this case 
are in accord with the established rules of décision which hâve been 
adopted by the suprême court and by this court^^ they commend them- 
selves to our reason and judgment, and they must be adhered to. 
The judgment below is affirmed. 
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MA-KA-TA-WAH-QUA-TWA v. RBBOK. 
(Olrcnlt Court, N. D. lowa, Oedar Rapids Division. October 24, 1901.) 

No. 115. 

L JOBrSDICTION DP FEDERAL COUKTS— FebBKAL QUESTION. 

An action by a tribal Indlan àgalnst the agent of his tribe for caus- 
Ing plalntiflFs arrest upon a false charge of vlolating tlie laws of the 
United States and for fraudulently securing his conviction, the issue 
being whether plaintiff was in fact guilty of the offense charged, is 
one arising under the laws of the United States, of which a fédéral 
court has jurisdiction.i 
S. LiMiTATiOK — Action for Malicious Prosbcution. 

Plaintiff brought an action for damages, alleging In his pétition that 
défendant caused his arrest and indictment on a false charge of vlo- 
lating the laws of the United States, and by misrepresenting the facts 
to thé court, and by his représentations to plaintiff, who was a tribal 
Indian, and could not read or speak the English language, procured the 
entry of a plea of guilty on which plaintiff was sentenced to the peni- 
tentlary. The court had jurisdiction of the crime charged and of the 
défendant in the indictment, and its sentence was lawful on the plea 
entered. Meld-, that the action was not one for false imprisonment, but 
In effect one for malicious prosecution, against which limitation ran 
from the date of the arrest, and not from the expiration of the term of 
imprisonment. 

At Law. On demurrer to pétition. 

J. W. Lamb and Wm. G. Clark, for plaintiff. 

Caldwèll & Walters and Struble & Stiger, for défendant. 

SHIRAS, District Judge. It is averred in the pétition filed in this 
case that the plaintiff is a tribal Indian, being a member of that por- 
tion of the confederated tribe of Sacs and Foxes who réside on a 
réservation in Tama county, lowa. It is further averred that during 
the years 1895, 1896, and 1897 the défendant was the agent appointed 
by the United States and placed in charge of the Indians in Tama 
county; that the défendant wrongfuUy charged the plaintiff with 
making a false déclaration to secure the payment of a double annuity 
for his son, in fraud of the United States, and caused his arrest and 
indictment by the grand jury of the United States district court at 
Ft. Dodge, lowa, at the November term, 1897; that the plaintiff 
cannot read or speak the English language ; that the défendant, by 
certain alleged false représentations, and in violation of his duty as 
agent for said tribe, brought about the entering of a plea of guilty to 
the indictment by the plaintiff, upon which plea he was sentenced 
by the court to imprisonment in the penitentiary at Anamosa for the 
period of two years ; that plaintiff was so imprisoned until April 4, 
1899, when he was released under a pardon granted him by the prési- 
dent of the United States. On the ist day of April, 1901, plaintiff 
brought this action to recover damages for the wrongs alleged to 
hâve been suffered at the hands of the défendant. To this pétition 

1 Fédéral question as ground of Jurisdiction, see notes to Balley v. Mosher, 
11 C. C. A. 308; Montana Ore Purchasing Co. v. Boston & M. Consol. Copper 
& Sllver Min. Co., 35 C. C. A. 7. 
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the défendant d-îmurs on the grounds that the court is without juris- 
diction, and that the action is barred by the statute of Umitation. 
Upon the question of the jurisdiction it appears on the face of the 
pétition that the plaintiff is a tribal Indian, and that the défendant, 
when the acts complained of were donc, was the agent in charge of 
the tribe, and the question presented is whether the plaintiff, in the 
action taken by him in connection with the annuities paid to his son, 
violated the laws of the United States in such sensé that he was 
chargeable with a crime by reason thereof, and it is apparent that 
this question is dépendent upon the laws and treaties of the United 
States, and their applicability to the plaintiff as a tribal Indian; and 
therefore it is made plain that this case arises eut of the laws of the 
United States in such sensé as to confer jurisdiction upon the court. 
This being an action brought for injuries to the person and réputa- 
tion of the plaintiff, it falls within that clause of the state statute that 
prescribes two years as the limit of time within which the action can 
be brought. The facts averred in the pétition do not show that the 
plaintiff was sentenced and imprisoned by a court that was without 
jurisdiction in the premises. The crime charged in the indictment 
was for a violation of a law of the United States committed within 
the limits of the Northern district of lowa, and therefore jurisdiction 
over the case and the défendant therein was in the court that heard 
the matter and imposed the sentence. The gravamen of the com- 
plaint against the défendant in the présent suit is that he falsely 
represented the facts to the court, and by his représentations to the 
défendant prevented him from making a défense to the indictment, 
and wrongfully procured the entry of a plea of guilty on behalf of 
the présent plaintiff, upon which the sentence of the court was based. 
The imprisonment suffered by the plaintiff was in pursuance of a 
sentence imposed by a court of compétent authority, and possessed 
of jurisdiction over the crime charged and over the person of the de- 
fendant in the indictment. The judgment of the court upon the plea 
of guilty has never been questioned or set aside, nor did the présent 
plaintiff ever appeal to the court for relief on the ground that he had 
been misled with respect to the plea entered by him. 

Under thèse circumstances the cause of action set forth in the 
pétition cannot be construed to be an action for false imprisonment. 
It is in fact a suit for malicious prosecution in form and in sub- 
stance. Thus, in 12 Am. & Eng. Enc. Law (2a Ed.) p. 739, it is 
said: 

"The second, and no less essentlal, requlslte to the constitution of a false 
Imprisonment is that the détention or restraint shouM be tinlawful. It is 
a raie of law, in this connection, which admits of no exception, that where 
there is an arrest on a valld warrant, — one neither vold nor voidable, — it is 
not a false Imprisonment, and no llabllity is Incurred by any person whom- 
soever, whether immedlately or only remotely connected therewith; and the 
rule applles no matter how corrupt or unfounded or mlstaken the motives 
which induced the issuance or exécution of the warrant may hâve been." 

With respect to actions for malicious prosecution, the statute of 
limitations begins to run from the date the process is served or the 
arrest is made, whereas in actions for false imprisonment it begins to 
run at the termination of the false imprisonment. Wood, Lim. p. 
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369, 8 178. The pétition in this case clearly shows that the arrest 
of the plaintiff and ail acts donc by the défendant in connection 
therewith took place more than two years before the présent action 
was begun, and therefore the bar of the statute is complète. Upon 
this ground, therefore, the demurrer is sustained, and the suit is dis- 
missed. 



UNITED STATES v. PBDEOLI. 

(Circuit Court, D. Nevada. September 2, 1901.) 

No. 714. 

UinTBD Statbs— Actions— SuBMiTTiNO to Jubisdiction of Statb Cottbt. 

When the United States enters Its voluntary appearance In a state 
court In a civil suit Involvlng property rigbts, It submlts to the Jurlsdlc- 
tion of such court, and Is bound by the rules goveming other litigants. 
It cannot resort to a fédéral court for an Injunction against a violation 
of the decree of the state court, against which that court bas full power 
to grant adéquate relief. 

In Equity. On motion for preliminary injunction. 

This suit Is brought to enjoln défendant from a violation of a decree 
entered In the state district court of Ormsby county, Nev., in the suit of 
Dangberg and others against Ross and others. That suit was Instituted 
on June 21, 1871, to détermine the rights of the several parties In that ac- 
tion to the waters of Clear creek. On August 24, 1871, a decree was ren- 
dered in sald suit which, among other thlngs, declared that Henry Eoss 
was entitled to i»/ioo of the waters of sald stream during the Irrlgatlng 
season, and that Roland Varnum was entitled to ««/looo of sald stream. 
This decree bas never been appealed from, modifled, or reversed. The com- 
plalnt shows that the rights of Ross under that decree were acqulred by 
the complainant on the 31st day of January, A. D. 1889, and that défendant, 
Pedroli, is entitled to the rights decreed to Roland Yamum, and bas been 
entitled thereto ever slnce the 8th day of January, 1889. It is alleged in 
the complaint that the défendant, during the months of June and July, 1901, 
unlawfully and Intentlonally diverted the waters of Clear creek In quantitles 
largely In excess of the quantitles authorized or permltted to be used by 
hlm by said decree, and threatens to continue the diversion thereof In quan- 
titles In excess of »»/iooo parts of said stream; that owlng to the Irregular 
and uncertain times of holding court of the First judicial district court of 
the state of Nevada and enforclng the decree against the défendant, and 
the conséquent delay In the protection of the rights of the complainant, and 
the Irréparable Injury which will be occasloned by the delay, complainant Is 
compelled to seek relief and Invoke the jurisdiction of this court. The an- 
swer admits the existence of the decree and the rights of complainant and 
défendant thereunder, and allèges, among other things, that the state court 
bas Jurisdiction of both the property and person of the complainant and the 
défendant, and that on the 2lBt day of July, 1898, upon the application of 
complainant, the state court took Jurisdiction of the person of this défendant 
in a contempt proceeding, and flned défendant for a violation of the decree, 
but dénies that the times of holding the state courts are Irregular or uncer- 
tain, and avers that the second and fourth Saturdays of each month are 
tho regalar and certain law days of said court There Is no repllcation to 
the averments in the answer, and no déniai of the averment as to the time 
of holding the state court. 

Sardis Summerfield, U. S. Atty., and J. D. Tbrreyson, for the 
United States. 
James G. Sweeney, for défendant. 
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HAWLEY, District Judge (after stating the facts). Should the 
complainant, after voluntarily appearing in the state court, and ask- 
ing for and obtaining relief under the decree of the state court, by an 
order punishing the défendant for contempt, be permitted to corne 
into the United States court and bring an independent suit upon the 
decree, aslcing for precisely the same relief it could obtain by a mo- 
tion and showing in the state court ? Having sought the jurisdiction 
of the state court, should it not apply to that forum for relief or give 
some légal reason why it could not there obtain fuU relief? Does 
not the comity existing between the national and state courts demand 
that this court should not interfère with the enforcement of the de- 
cree by the state court, even if it could be held that this court has 
jurisdiction in the premises? When the United States voluntarily 
appeared in the suit in the state court, it at the same time voluntarily 
submitted to the jurisdiction of that court ; and in such a suit, it not 
being of a purely governmental matter, it stands upon an equality 
with, and is bound by, the same rules that govern other litigants. 
From the averments in the answer as to the sessions of the state 
court, it affirmatively appears that there is no necessity to bring a 
new suit in this court, for the sole and only purpose of obtaining the 
same relief which can be speedily obtained in the state court. It 
does not appear that there is any légal impediment in promptly secur- 
ing the relief to which the complainant is entitled by an application 
to the state court to hâve the défendant punished for contempt for 
a violation of the decree. The court which allowed the injunction 
and entered the decree has inhérent jurisdiction to punish the défend- 
ant for a violation of its provisions in a summary way, by motion and 
hearing. This remedy is practîcal, efficient, adéquate, and complète. 
In Garrett v. Terminal Co. (C. C.) 36 Fed. 513, a similar case was pre- 
sented. Lacombe, J., said : 

"TJpon the argument of this motion for a prellmlnary Injunction, counsel 
for the complainant conceded that there was no act which, belng commltted 
by the défendants, would be a contempt of the temporary Injunction now 
asked for, that would not also be a contempt of the decree of the state 
court. It Is also practlcally conceded that the process of this court Is 
sought only as anclllary to that of the state court. • • * Under thèse 
clrcumstances, the complalnants should be left to thelr remedy In the state 
courts; and thelr motion for a temporary Injunction must be denled." 

The temporary injunction is denied, and the case dismissed, with- 
out préjudice. 



BROWN et al. v. GRUNDY et al 

(Circuit Court, E. D. Arkansas, E. D. October 8, 1901.| 

1. Fbderai, Courts— Followins Statk Decibioks— TJsubt. 

Upon the question of usury, which Is statutory, the fédéral courts 
foUow the décisions of the state courts.i 
8. UsuRT— Intention—Areansab Statuts. 

Under the usury laws of Arkansas, as construed by the suprême court 
of the Btate, a mutual agreement to give and recelve unlawful Interest 

» State laws as rules of décision, see notes to Grlffin v. Wheel Oo., 9 C. C. 
A. 548; Wilson v. Perrin, 11 O. C, A. 71; HIU r. Hite, 29 C. C. A. 553. 



iS m FEDERAL REPORTER, 

Is not necessary, to constltute nsury, but there must hâve been an Inten- 
tion on the part of the lender to take or reeelve more tban the légal 
rate of Interest That the contract requires the payment of a sum In 
excess of the principal of the debt and légal interest thereon, through a 
mlstake of fact or an error In calculation, will not leuder it usurious. 

In Equity. 

This Is a blU to foreclose two deeds of trust In the nature of mortgagea 
on real çstate and some personalty, ail lylng and sltuated In this state. 
The défendants, the mortgagors, deny the validity of the mortgage and in- 
debtedness, setting up the plea of usury. They also flled a cross blll setting 
up the fact that the debt secured by the mortgage Is usurious and void, 
and they ask that the mortgage be canceled as a cloud on their tltle, in 
conformJty with the statutes of the state of Arkansas hereinafter set out. 
The facts, as they appear from the testimony, whlch Is practically undis- 
puted, are that the complainants- are commission merchants in the city of 
Mempbls, Tenu., and the défendant Henderson Grundy a farmer in the 
state of Arkansas. In April, 1897, the défendant applied to the complain- 
ants for money to enable hlm to pay ofC his mortgage indebtedness to an- 
other commission house, and also to supply him such goods, wares, mer- 
chandlse, and money as would be necessary to enable him to ralse a crop 
on hls farm the ensuing year. It was estimated that $1,200 would be suffi- 
clent to do that, whereupon he executed a note for $1,200 to complainants, 
and, to secure the same, executed one of the mortgages now sought to be 
foreclosed. The rate of Interest was agreed on in writing to be 10 per cent, 
per annum. The account was kept on the books of complainants as if no 
note had been executed, which, It appears, is usual and eustomary in deal- 
ings of this kind. On December 3, 189T, défendant applied to the com- 
plainants for another loan of $1,200, with which' to purchase another tract 
of land, for which he also executed a note secured by a trust deed on the 
land so purchased, to bear 10 per cent interest per annum; but this $1,200 
was again charged on the books of complainants as the money was fur- 
nished, regardless of the note. In March, 1898, a settlement was had be- 
tween the parties, and it appeared that the défendant owed the complain- 
ants the sum of $3,383.41, and it was estimated that it would require fur- 
ther advances to the extent of about $500 to enable him to ralse a crop 
that year. Thereupon the parties agreed that the flrst $1,200 note and 
mortgage shotild remain as It was, and fof the balance, Includlng the $500 
to be adranced, he was to exécute a new note amounting to $2,683.41, and, 
to secure it, a mortgage on ail the lands. On oue of the tracts mortgaged 
to complainants there was an indebtedness of $500 due for the purchase 
money, whlch was a prlor lien to the mortgage, and which at maturity was 
paid off by complainants. The debt not having been paid, thèse proceedlngs 
were instituted; and the sole issue is whether the note executed in March, 
1898, when the settlement was had, was not usurious by reason of includ- 
ing Interest whlch exceeded 10 per cent, per annum. 

The laws of Arkansas relating to usury, published In Sandels & Hill's 
Dlgest of the Statutes of Arkansas, are as follows: 

"Sec. 5084. AU contracts for a greater rate of interest than ten par cen- 
tum per annum shall be void as to principal and interest, and the gênerai 
assembly shall prohibit the same by law. Const. art. 19, f 13. 

"Sec. 5065. AU bonds, blUs, notes, assurances, conveyances, and ail otheV 
contracts or securitles whatever, whereupon or whereby there shall be re- 
served, taken or secured, or agreed to be taken or reserved, any greater 
sum or greater value for the loan or forbearance of any money, goods, 
thlngs in action, or any other valuable thlng, than is prescrlbed in this act 
shall be void. 

"Sec. 5086. Bvery lien created or arlslng by mortgage, deed of trust or 
otherwlse, on real or Personal property, to secure the payment of a con- 
tract for a greater rate of Interest than ten per centum per annum, either 
fiirectly or Indirectly, and every conveyance made in furtherance of any 
sùch lien Is void; and every such lien or conveyance may be cancelled and 
annuUed at the suit of the maker of such usurious contract, or hls vendees, 
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asslgns or credltors. The maker of a usurlous contract may by suit In 
equlty against ail parties assertlng rlghts under the same, hâve such con- 
tract and any mortgage, pledge or other lien, or conyeyance executed to se- 
cure the performance of the same, annulled and cancelled, and any property, 
real or Personal, embraced wlthln the terms of said lien or conveyance, de- 
livered up If In possession of any of the défendants In the action, and if 
the same be in the possession of the plaintiff, provision shall be made In 
the decree in the case removing the cloud of such usurious lien and con- 
veyance made in furtherance thereof, from the title to such property. And 
any person who may hâve acquired the title to, or an interest in, or lien 
upon such property by purchase from the makers of such usurious contract, 
or by assignment or by sale under judicial process, mortgage or otherwis'e, 
elther before or after the making of the usurious contract, may bring his 
suit in equlty against the parties to such usurious contract, and any one 
clalmlng title to such property by virtue of usurious contract, or may inter- 
vene in any suit brought to enforce such lien, or to obtain possession of 
such property under any title growing eut of such usurious contract, and 
shall by proper decree hâve such mortgage, pledge or other lien, or convey- 
ance made In furtherance thereof, canceled and annulled in so far as the 
same Is in confllet wlth the rights of the plaintiff In the action." 

The undisputed évidence shows (and the court so flnds the facts) that, at 
the time the settlement was had and the nevr note executed, the interest 
actually due, and computed at 10 per cent, per annum, from the respective 
dates the moneys and supplies were furnished, allowing to the défendant 
interest at the same rate on ail payments made by him, or by stopping the 
interest on the debt on the amounts thus paid, was $528.16, while the com- 
plainants Included in the note for interest the sum of $619.04, — a différence 
of $90.88. Thls the évidence clearly shows was net Intentional on the part 
of complalnants, but was owing to a mistake made by the bookkeeper in 
calculatlng the Interest. There was no intention on the part of complaln- 
ants to charge a greater rate of Interest than 10 per cent, nor on the part 
of défendant any agreement to pay the same, except such as arises from 
the exécution of the note and mortgage. 

McFarland & Neblett and John J. & E. C. Hornor, for complain- 
ants. : 
John B. Jones and H. G. Chambers, for défendants. 

TRIEBER, District Judge (after stating the facts). Usury be- 
ing merely a statutory offense, fédéral courts in dealing with such 
a question must look to the laws of the state where the transac- 
tion took place, and follow the construction put upon such laws by 
the State courts. De Wolf v. Johnson, lo Wheat. 367, 6 L. Ed. 
343; Scudder v. Bank, 91 U. S. 406, 23 L. Ed. 245; Trust Co. v. 
Krumseig, 172 U. S. 351, 19 Sup. Ct. 179, 43 L. É-d. 474. It is 
claimed on behalf of the complainants that the plea of usury can- 
not be sustained, for two reasons: First, that in order to consti- 
tute usury there must be a concurrence of intent of both parties (that 
is to say, on the part of the borrower to pay and the lender to 
receive); and, second, that there must be an intent on the part of 
the lender to take unlawful interest. As to the necessity of consent 
of both parties, the rule established by the suprême court of Arkan- 
sas is that no such consent is necessary. In Garvin v. Linton, 62 
Ark. 370, 35 S. W. 430, 37 S. W. 569, Mr. Justice Battle, in deliver- 
ing the opinion of the court in that case, says : 

"Many authoritles hold that 'It is not enough that the borrower Intended 
td make a usurious agreement, but the Intention to take the usury must 
hâve been In full contemplation of the parties — not of one party, but of 
Ul F.— 2 
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both — to the transaction. There mugt be an aggregatio mentium.' [Citing 
authorlties to sustain that vlew.] WhOe others say that, If the lender 
knowlngly contracte for an illégal rate of interest, the contract is usurlous, 
although the borrower is Ignorant of the facts. [Citing authorlties to sus- 
tain that View.]" 

After reviewing the authorities on both sides, he states the con- 
clusion of the court to be : 

"According to those décisions, there need not be, under our statute, a 
mutual agreement to giye and receive unlawful Interest, to constitute usury. 
If it be actually 'reserved, taken, or secured, or agreed to be taken or re- 
served,' the Contract is void for usury. As it may be reserved, taken, or 
secured by contract without the knowledge of both parties, a concurrence 
of the Intent of both of them is not an essential élément of usury, under the 
statute." 

This is conclusive on this court that the statutes of Arkansas do 
not require, in order to constitute usury, that there should be a 
concurrence of intent of the borrower and lender. 

As to the second proposition, that there must be an intention to 
take or receive more than lo per cent, interest' per annum, the 
décisions of the suprême court of Arkansas are equally conclusive. 
This question first came before the suprême court in Moody v. 
Hawkins, 25 Ark. 191. In that case, which was an action on a note, 
the défendant pleaded usury, but failed to allège that the usurious 
interest was charged by the lender intentionally. In sustaining, a 
demurrer to this plea, the court say : 

"The intention to take or reserve more than the légal rate of interest is 
an essential ingrédient in ail usurious contracts, and must always be averred 
in a plea of usury. Where the contract by its terms does not import usury, 
as by an express réservation of more than légal Interest, and is on its face 
for légal interest only, 'it must,' as Judge Story remarked in the case of 
Bank v. Waggener, 9 Pet. 378, 9 L. Ed. 163, 'be proved that there was some 
corrupt agreement or device or shift to cover usury; and that It was in full 
contemplation of the parties.' The wrltlngs obligatory declared upon do not 
reserve more than légal interest, and appear upon their face to be valid 
contracts. The défendant attempts to invalidate them by settiag up in their 
stead other corrupt and illégal contracts. * ♦ • The court of apipeals of 
Virginia, in the case of Brockenbrough's Bx'rs v. Spindle's Adm'rs, 17 Grat. 
21, say: 'A man must knowingly and intentionally commit the acts which 
constitute the usury, but the law présumes that he intended the necessary 
conséquences of thèse acts, and présumes, even in opposition to the fact, that 
he knew those acts were usurious and unlawful.' The allégation that more 
than the légal rate of interest was reserved may be true, yet, unless the 
plaintif! intended to do so, the contracts are not usurious, and the allégation 
that the contracts were 'corrupt, usurious, and void' is but a conclusion 
drawn from facts that do not support it." 

The same question caijie before the court in Garvin v. Linton, 
supra, and the court, after reviewing the authorities, say: 

"There must be an Intent to take unlawful interest, to constitute usury. 
There can be no usury when the amount taken In the contiact for interest 
in excess of ten per cent per annum was reserved through a mistake or 
ignorance of the fact that it was in such excess. If the lender, by mistake 
of fact, by error in calculatlon, or by Inadvertence in the Insertion of a date, 
contracts to receive an illégal rate of interest, 'such mistake, error, or in- 
advertence wlll not stamp the talnt of nsury on such engagement, nor cause 
to be visited upon him, who did not knowingly and intentionally disregard 
the law Sri this behalf, the highly-penal conséquences of an usurious of- 
fense.'" 62 Ark. 380, 35 S. W. 433. 
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Of course, thèse décisions do not go to the extent that there must 
be an actual intent to violate the statute. Where parties to a con- 
tract for a loan knowingly agrée to pay and receive more than lo 
per cent, per annum for the use of the money borrowed, this, in the 
sense of the law, is a corrupt agreement. If it be the real inten- 
tion of the parties to receive or reserve a given rate of interest, and 
that rate prove to be usurious, the contract will be void for usury, 
whether the parties knew the interest to be usurious or not. Ignor- 
ance or mistake in relation to the law in such a case will and does 
not afïord protection against the conséquences of usury. Bank v. 
De Shon, 41 Ark. 331-339. As the évidence in this case shows that 
the excessive interest charge was not intentional, for the purpose 
of securing a higher rate of interest than 10 per cent, per annum, 
but a mère mistake in the calculation, it is clear that such an error 
does not constitute usury, within the meaning of the Arkansas 
statutes, as construed by the suprême court of the state. 

The mistake in the calculation of the interest at _ the time the 
settlement was had and the last mortgage executed amounts to 
$90.88, and défendants are entitled to hâve that sum deducted from 
the amount of the second note. Deducting this amount, and adding 
interest at 10 per cent, per annum on the first note and the corrected 
note, there is now due to the complainants from the défendant, in- 
terest calculated to this date, the sum of $4,416.02, for which amount 
a decree will be entered and a foreclosure ordered. The clérical er- 
ror in describing one of the tracts of land in the mortgage not 
being denied, the deed will be reformed so as to describe this tract 
in accordance with the intention of the parties. The cross bill will 
be dismissed, and the défendants taxed with the costs of the entire 
proceeding. 



OABLB V. UNITED STATES LIFE INS. CO. IN CITY OF NEW YORK. 

UNITED STATES LIFE INS. CO. IN CITY OP NEW YORK v. CABLE. 

(Circuit Court of Appeals, Seventli Circuit October 1, 1901.) 

Nos. 762, 775. 

1. ApPBAL— ASSIGNMENTS OF ERROB. 

Wliere a master to whom a cause was referred to take and report the 
testlmony exceeded hls authority by reporting findlngs o( fact and con- 
clusions of law, to which the court entertained exceptions, some of 
which it sustained, and modified and adopted the flndings, they must be 
regarded as the flndings of the court, and an appellant may asslgn errors 
thereon in the appeliate court, although he tooli no exceptions to the 
report of the master., 

2. LiPB Insurance — Statements in Application— Change of Condition bk- 

FORE DeLIVERY OF POLICT. 

A statement made In an application for llfe Insurance, whether a 
warranty or only a représentation, speaks from the time of the delivery 
of the policy, and if, after the statement is made, a material change oc- 
curs in the condition of the applicant, covered by such statement, before 
the contract Is consummated, an absolute duty resta upon the applicant 
to make disclosure of the fact 
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8. Same— Dblitbky Pbocuebd bt Fbaud— Concbalment of Facts. 

0. made application to complalnant for a poUcy of life Insurance. 
Amons the statements In the application -whlch were made warranties 
■was one that the appllcant had never had pneumonia, and It also eon- 
talned a covenant that the policy should take effect only "upon payment 
of the flrst premlum and delivery of the policy durlng my llfetime, Sound 
health, and insnrable condition." The policy was Issued and tendered 
to C. who decllned to accept It at thé tlme on the ground that he had 
not sufflclent tlme to examine It, and also wlshed to consult L., an Intl- 
mate frlend, who had made a simllar application. C. shortly after be- 
came 111 wlth acute pneumonia. Three days later the sollcitor who had 
taken the applications called upon L., wlth whom.he had left hls policy 
for examlnatlon, and Ir. accepted the policy, and also offered to accept 
that of C, and to pay the premlum thereon. The soliciter obtalned the 
policy, and dellvered it to L., recelvlng the premlum thereon, whlch was 
forwarded to, and accepted by, complalnant In answer to an inqulry 
by the soliciter at the tlme of the delivery If 0. was ail right, L. replied 
that he had been sick two or three days, but was no worse than he had 
been for the past 48 hours. No further Inqulry was made nor Informa- 
tion given, although L. knew the serious nature of C.'s lUness, and that 
he was not at the time In an insurable condition. Nelther complalnant 
nor Its gênerai agent had any aetual knowledge or notice of 0.'s lUness 
untll after hls death, whlch occurred flve days later. Eélâ, that it was 
the duty of L. as C.'s agent to fully disclose hls condition; that hjs 
partial statement was mlsleading, and not such as to put the agent on 
inqulry; and that the delivery of the policy under such clrcumstances 
dld not create a contract blndlng on complalnant, even though L. was 
guilty of no Intentional fraud. 

4 Samb— Waiveb. 

The delivery of a life Insurance policy, wlth notice that the Insured Is 
111, wlll not operate as a waiver or create an estoppel whlch wlll pre- 
clude the company from assertlng the Invalldlty of the poHcy under Its 
terms, because the insured was not in an Insurable condition, where 
material facts In regard to hls condition were eoncealed from it whlch 
were of such nature as to make It clear that the policy would not hâve 
been delivered If they had been known. 

6. Appeal— Law oï" Case— Décision on Former Appeal. 

A judgment on appeal sustalnlng the jurlsdlctlon of the circuit court 
over the cause becomes the law of the case, and the question cannot be 
reconsidered on a second appeal. 

Appeal and Cross Appeal from the Circuit Court of the United 
States for the Northern District of Illinois. 

The United States Life Insurance Company In the City of New York filed 
Its blll in equity agalnst Alice A. Cable, admlnlstratrlx of the estate of Her- 
man D. Cable, deceased, for the cancellatlon upon the ground of fraud of a 
policy wrltten by the company upon the life of the defendant's Intestate. 
A demurrer to the blll was sustalned, and upon appeal to thls court the 
judgment of the court below was reversed, and the demurrer dlrected to be 
overruled. Insurance Co. v. Cable, 39 O. 0. A. 264, 98 Fed. 761, to whlch 
référence Is made for a statement of the allégations of the blll. TJpon the 
flllng of the mandate In the court below, an answer was filed to the blll 
admlttlng the fact of the application and of the policy as stated in the blll, 
but denying the fraud, and contalning the followlng admissions and alléga- 
tions: "Défendant, further answering, admlts that sald policy on the life of 
sald Herman D. Cable was, after its exécution, sent to the city of Chicago, 
but to whlch partlcular agent of the complalnant In sald city thls défend- 
ant is not advised, except as she is informed by the blll of complaint filed 
herein; and défendant further admlts that on or about the 21st day of Feb- 
ruary, 1899, said policy was tendered by the sald James F. McCabe, as 
agent of the complalnant, to said Herman D. Cable, and that at thls par- 
tlcular time sald Cable decllned to take up the matter of sald policy wlth 
sald McCabe and pay the premlum thereon, for the reason tûat he was then 
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too busy to examine the policy, and see ■whcther It was the same in its 
terms and conditions as represented wlien lils application was talcen, and 
for ttie fvirtlier reason tliat lie desired to conter with his close and intlmate 
friend, Mr. George S. Lord, who had made an application for insurance 
througli the same agent in the same Company, and to whom a policy had 
also been issued, but had not yet been delivered. Défendant, further answer- 
ing, says that said Lord and said Cable were connected together by the 
closest ties of friendshlp, and were also interested together in varions busi- 
ness enterprises, and were in almost daily communication with each other, 
and had been such friends and so interested in varions business enterprises 
for many years prier to February, 1899, and that each was in the habit of 
acting for the other in matters in whicb they were mutually interested. De- 
fendant, further answering, admits that upon the eveuing of the 24th day of 
February, 1899, said Cable became ill, and that upon the following day his 
illness was diagnosed as a slight attacis of pneumonia, but dénies that upon 
the 26th day of February the life of said Cable was despaired of by his 
physicians and family, or that any such report was in circulation, but says, 
on the contrary, that on the 26th and on the 27th days of February, 1899, 
his illness was not considered as at ail dangerous, but a speedy recovery of 
said Cable was confidently expected by his said family and said Lord, and 
that no danger of death from said Illness was at ail apprehended by them 
or either of them. Défendant, further answering, admits that the said 
Lord was in daily communication with said Cable and his family during 
said illness, as had been his custom for many years prior thereto, but dénies 
that he was informed that said Cable was in serions physical condition, and 
that his death was expected from the disease which he then had, but says 
that, on the contrary, said Lord believed and was informed by the family 
of said Cable that he was not considered to be in a dangerous condition. 
Défendant, further answering, admits that on the 27th day of February, 
1899, said McCabe went to the office of said Lord for the purpose of ascer- 
talning whether said Lord and said Cable would talie said polleies, and that 
he was then informed by said Lord that he, said Lord, was wiUing to take 
both of the policies, but that said Cable was then ill at his home in Bvanston, 
and if said McCabe, with linowledge of this fact, desired to dcliver said poli- 
cies he would receive and pay for the same; that said McCabe then went 
from said office, and shortly after returned with the policy issued in favor 
of said Cable, and delivered the same to said Lord, well knowing and being 
informed of the true condition of said Cable, and that with such knowledge 
he received from said Lord the premiums upon both of said policies for the 
flrst year of the life of the same, — that is, from the 6th day of February, 
1899, until the (Jth day of February, 1900. Défendant further expressly dé- 
nies that the illness of said Cable was not made known to the complainànt, 
but was purposely and wiUfuUy concealed from it, but, on the other hand, 
défendant allèges that the true condition of said Cable was fully told and 
made known to the complainànt prior to the delivery of said policy and the 
payment of the premium thereon. Défendant further dénies that said T^ord 
was not authorized by said Cable to accept said policy and pay the premiums 
thereon, but, on the contrary, allèges that he was requested by the said Cable 
to so receive said policy and pay the first premium thereon when he, the said 
Lord, should take his policy. Défendant, further answering, admits that the 
said Cable did on Thursday, March 2, 1899, départ this life, but dénies that 
such death was occasioned by pneumonia, but was occasioned by heart fail- 
ure, the resuit of sudden complications which arose a few hours before his 
said death, and which were not expected or apprehended by his family or 
physicians until a short time before they occurred." 

On Mareh 21, 1900, an order was entered that the cause be referred to a 
master "to take the évidence in said cause and report the same to this 
court." The master on October 5, 1900, flled his report, returning the évi- 
dence adduced before him, and reported 15 findings of fact, référence being 
hère made to the following: 

"(1) That the complainànt Is a corporation, duly organized under the laws 
of the State of New York, and a citizen of the state of New York, and haa 
been for many years last past, and is now, engaged in the business of insur- 
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ing Hves throughout the TJnlted States, and has been for many years, and îs 
now, lawfully engagea In carryîng on sald business in the state of Illinois, 
under proper llCense, and that the défendant Alice A. Oable is a citizen of 
the State of Illinois, reslding in the Northern district thereof. The business 
of the complalnant in Chicago Is in charge of a gênerai manager for the 
States of Illinois and Wlsconsin, who has supervision of the company's 
business, procuring applications, or seelng that they are procured, collecting 
premiums, attending to the détail work, looking after disbursements. look- 
ing after losses and fumishing proofs, and who is the suprême authorlty in 
the state of Illinois In said company's business In ail cases in the agency 
work, and Is herelnafter called 'gênerai agent.' 

"(2) That on or about the 16th day of January, 1899, Herman D. Cable, 
then a résident of Evanston, in the state of Illinois, made application in 
writing to the complalnant, through one James F. McCabe, for Insurance 
upon his llfe In the sum of flfty thousand dollars, which application was 
forwarded to the New York ofilce of the complalnant, and in considération 
thereof the complalnant, on or about the 6th day of February, 1899, executed 
its poliey, numbered 94,082, upon the life of the sald Herman D. Cable, 
which poliey agreed, In further considération of the sum of $848.50, to be 
paid on the dellvery thereof, and a like sum to be paid on the 6th day of 
February In each and every year thereafter, untll ten (10) years' premiums 
should hâve been paid, and upon the acceptance of satisfactory proofs of 
the death of the sald Herman D. Cable within ten (10) years ending on the 
6th day of February, 1909, that the complalnant would pay flfty thousand 
dollars ($50,(KX)) In thirty (30) consécutive annual Installments, of one thou- 
sand six hundred slxty-six and sixty-six hundredths dollars ($1,666.66) each, 
to the estate of the said Herman D. Cable. The wrltten application for the 
said poliey was by the terms of the poliey made a part of the poliey itself, 
and was signed by the said Herman D, Cable, and one of the provisions of 
the said application was as foUows, viz.: 'It Is hereby declared and agreed 
* * • that the poliey to be Issued hereon shall take effeet only upon pay- 
ment of the flrst premlum and dellvery of the poliey during my llfetime, 
Sound health, and insurable condition;' and another provision thereof was 
as follows, vlz.: 'That only the président, together with the secretary or 
the actuary, shall bave the power to alter or walve the poliey or any condi- 
tion thereof.' „ 

"(3) At the same time when Cable applied for the above poliey, a similar 
application was made to the complalnant for a similar $50,000 poliey by 
George S. Lord, who was a neighbor and Intimate friend of Cable, and In- 
terested wIth hlm In numerous business transactions, both being directors of 
the Bankers' National Bank and members of the Evanston school boa'rd. 
Both of the said policies were issued at about the same time, and both were 
forwarded from the New York office of the complalnant to its Chicago office, 
and were recelved at the latter oflSce on or bef ore the 20th day of February, 
1899, and on the last named day they were turned over by the complalnant's 
gênerai agent at Chicago to one T. J. Finney. 

"(4) The said T. X Finney was a life Insurance broker, who was not regu- 
lariy employed by the complalnant or by any other Company, but who had 
done business wIth the complalnant through the said gênerai agent, among 
other companies, for the past seven years, and had during the year 1898 
procured other Insurance on the life of the said Herman D. Cable In another 
Company, which had lapsed In November, 1898. One James F. McCabe was 
also a llfe Insurance agent or broker, who in January, 1889, had a contract 
of employment with the Equitable Insurance Company of New York, and 
who had no connection or business arrangement with the complalnant, ex- 
cept through the said Finney, and was not known to the gênerai agent of 
the complalnant at Chicago In connection with the Cable poliey untll about 
the time when the application therefor was delivered to the complalnant's 
gênerai agent In Chicago, and was not personally known to said gênerai 
agent untll March 5, 1899. Upon the dellvery of the said two policies to 
Finney, the gross amounts of the premiums due were charged against him 
by the complalnant's gênerai agent, and he subsequently paid to such gên- 
erai agent the amount due to the complalnant ont of such premiums. 
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"(5) The applications of both George S. Lord and Herman D. Cable for 
Insurance were obtained from them by the said McCabe, under an agreement 
wlth the sald Flnney, and when procured were delivered by him to Finney. 
After the two policles had been received by the complalnant's gênerai agent 
în Chicago, and had been turned over by him to Finney as aforesaid, the 
latter in turn delivered them to the said McCabe, on the 21st day of Febru- 
ary, 1899. Thereupon, on the same day, McCabe called first at the office of 
Herman D. Cable, having both of the said policles "with him, but the said 
Cable refused to accept his policy at that time, stating that he did not hâve 
time to look into the matter at the moment, but that he would be guided a 
good deal by what Mr. Lord sald and did in the matter. Afterwards, on 
the same day, McCabe called at Mr. Lord's ofiBce, found Mr. Lord very busy, 
and left his (Lord's) policy v^ith him, together vs^ith a flnanclal statement of 
the Company, and told him that he might send him (McCabe) a check for it. 
On the same day McCabe returned the Cable policy to Finney. 

"(6) On the 27th day of February, 1890, McCabe again called upon George S. 
Lord, and asked for payment of the premium on his policy. Mr. Lord there- 
upon asked him if he also had the Cable policy with him. McCabe stated 
that he had not, but that he could get it in a few minutes; whereupon Mr. 
Lord told him to get it, and he (Lord) would pay him the amount of both 
premiums. McCabe then went at once to Finuey's office, procured the Cable 
policy from Mr. F'inney, and returned with it to Mr. Lord's office, and handed 
it to Mr. Lord, saying as he did so, 'Is Mr. Cable ail right?' or words sub- 
stantially to that effect. There was a confllct as to what Mr. Lord said In 
reply, but the master is of the opinion that the reply was substantially as 
Mr. Lord stated in his testimony, viz.: 'No; Mr. Cable has been sick for 
two or three days, but he is no worse than he has been for the last forty- 
eight hours.' Thereupon McCabe left the Cable policy with Mr. Lord, who 
already had his own policy, and Mr. Lord paid the premiums on both policles 
in currency, the premium on the Cable policy belng eight hundred and forty- 
eight dollars and flfty cents ($848.50), and McObe took the money to Mr. 
Finney, who stibsequently paid to the eomplalnant the amount due to it. 
Mr. Lord then took the Cable policy to Evanston, and delivered it to a mem- 
ber of Mr. Cable's famlly at the latter' s house,' in the evening of the same 
day. The master finds that Lord had been ailthorlzed in advance by Her- 
man D. Cable to accept and pay for the latter's policy, in case he (the said 
Lord) decided to accept and pay for his own policy, and that the premium 
advanced by him was repaid to him after Cîable's death by one of the rel- 
atives of the said Cable. 

"(7) Immediately after delivering the said two policles to Lord, McCabe 
went to CHeveland, Ohlo, and while there he received, on March 2, 1899, 
a telegram from Finney, reading as follows: 'Cable died this morning. 
Was sick when policy delivered. Company want policy back. Am non- 
committal pendlng hearing from you. Hâve you any advice?' (See Com- 
plalnant's Bxhibit 3.) McCabe thereupon returned to Chicago on March 3, 
1899, and on that day Informed Mr. Lord, and also the latter's attorney, 
Mr. H. H. C. Miller, that the eomplalnant company demanded the return of 
the Cable policy. 

"(8) The master finds that on the 21st day of February, 1S99, when the 
policy in question was flrst presented to Herman D. Cable and he refused 
to receive it, he was In sound health and insurable condition; that on the 
24th day of February, 1899, he was taken 111 with incipient pneumonia, and 
was attended by a physician in the early evening of that day, and was put 
under the care of a tralned nurse the same evening; that his disease de- 
veloped into a case of acute pneumonia, and that he was seriously 111 with 
that disease and conflned to his bed from the evening of the 24th day of 
February, 1899, until March 2, 1899, when he died; that on the 27th day of 
February, 1899, the said Herman D. Cable was seriously ill with acute 
pneumonia, and was not in gôod health, and was not in insurable condition, 
and that this was well known to the said George S. Lord when he procured 
the delivery to himself of the Cable policy, and paid the premium thereon, 
but that he did not communicate such knowledge to the said McCabe any 
further than by making the statement to him which has been set forth 
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faeretofore In flndtng 6; and the master finds that the sald Lord's state- 
ment tfyat Cable had been slck for two or three days, but was no worse 
than he had béen the last forty-elght hours, while It was substantially true 
at the tlme when It was made, was fteceptive In Us nature, and not calcu- 
lated or Intended to Inform McCabe as to the serious condition of Cable's 
health, or to lead him to suspect It. 

"(9) The master further flnds that up to the last day of sald Cable's illness 
the sald Illness was not such as to be regarded by hls physlclan and friends 
as necessarily fatal; that up to the day before hls death his attending phy- 
slclan expected hlm to recover, and so informed his family; that the im- 
médiate cause of his death was heart f allure, or eollapse, which was the 
resuit of hls Illness, and which Is one of the common features of pueu- 
monla. 

"(10) The master further flnds that none of the gênerai oflicers of the 
complalnant company residlng In New York City had any personal knowl- 
edge that the said Herman D. Cable was taken 111 at any tlme after the 
application for the pollcy In controrersy was made, and that none of them 
had any personal knowledge untll after hls death that he was 111 at any 
tlme between the date of the application and the date of his death, and 
that nelther the sald Flnney nor the said McCabe (exceptlng the statement 
made to hlm by Lord on the delivery of the policy), nor the gênerai agent 
of the complalnant at Chicago, nor the complalnant itself, had any knowl- 
edge or Information as to the said Cable's condition of health at any tlme 
between the date of the application for the policy in question and March 
2, 1899, but In making thls and ail other flndings the master expressly re- 
serves the question as to whether the information eonveyed by George S. 
Lord to McCabe was or was not, such notice as to blnd the complalnant 
company and Its représentatives. 

"(11) That on or about the 16th day of March, 1899, the défendant, Alice 
A. Cable, Was by the probate court of Oook eounty duly appointed as ad- 
minlstratrix of the estate of the sald Herman D. Cable, deceased, and quali- 
fled, and took upon herself the dutles of such trust, and that as such ad- 
mlnlstratrlx she took possession of the sald pollcy in controversy, and bas 
ever slnce been In possession of the same; that as such administratrix she 
filed wlth the complalnant proof of the death of the said Herman D. Cable, 
and requested payment to her of the commuted value of the unpald install- 
ments of $1,666.66 each, specifled in the sald policy, being the lump sum of 
thirty thousand dollars ($30,000), and that the complalnant refused to pay 
the same, and that the défendant herein brought her action at law against 
the complalnant In the superior court of Oook eounty, Illinois, on May 11, 
1899, to recover $30,000 upon the pollcy pffered in évidence in thls case, as 
the commuted value of such pollcy; that such action was beguu by the fil- 
Ing of a prsecipe and the issuance of a summons on sald day, about an hour 
prlor to the flling of the original blU herein; that such summons was placed 
In the hands of the sheriff of Oook eounty for service upon the défendant 
immedlately upon Its Issuance, and prlor to the flling of the original bill 
herein, but was not served upon the complalnant herein untU May 15, 1899, 
and that no direction to the sheriff to delay the service of summons was 
glven by the plalntlff In sald action at law, or her attorney, which action 
at law Is stUl pendlng and bas never been called for trial, but now stands 
number 148 upon the new calendar of Judge Chytraus, which said judge 
began to call September 15, 1900. 

"(12) The master further finds that before the flling of the bill herein 
the complalnant offered to pay to the défendant herein the amount of the 
flrst premlnm upon the pollcy In controversy, together wlth Interest thereon, 
but the offer was refused by the sald défendant, Alice A. Cable, adminis- 
tratrix of the estate of Herman D. Cable, deceased. 

"(13) The master flnds that there ftas been no évidence adduced before 
hlm showlng or tendlng to show that any of the conditions of the policy 
in controversy hâve been walved by the président and secretary or actuary 
of the complalnant, or any or eithèr of them, and also finds that the gên- 
erai agent of complalnant in Chicago never authorized elther sald McCabe 
or said Flnney to walve any of the conditions thereof, and never walved 
any of them himself. 
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"(14) That the sald Herman D. Cable and George S. Lord, in the maklng 
of the application to the complalnant and in the dellvery of the policles and 
payment of the premiums thereon, had no dealings with any person other 
than the saîd James F. McOabe." 

Before the filing of the report Alice A. Cable, administratrix, flled with 
the master certain objections to his report, which were apparently returned 
to the court by the master with his report and read as follows: "First, for 
that the master bas erroneously found that the statement made by George 
S. Lord to James F. McCabe as to the illness of Herman D. Oable was de- 
ceptive in its nature, and uot calculated or intended to inform McCabe as 
to the serions condition of Cable's health, or lead him to suspect it; second, 
for that the said master bas omitted to find that on the 27th day of Febru- 
ary, 1899, it was the full belief of George S. Lord that sald Cable was not 
dangerously sick, and that he would shortly recover from his then illness; 
third, for that the said master bas omitted to iind that the information con- 
veyed by the said George S. Lord to said James F. McCabe was sufficient 
notice of the illness of Herman D. Cable at and before the time of the de- 
livery of the policy and the payment of the premium thereon; in ail of 
which particulars the said défendant objects to the said report, and sub- 
mits that the same ought to be varied and altered." 

On October 23, 1900, the court ordered that the objections referred to 
stand as exceptions to the report, and thereupon the cause was heard be- 
fore the court. Afterwards, on December 21, 1900, the court rendered a de- 
cree sustaining the first exception, and disapproving of the second sentence 
in paragraph 8 of the master's report, and made the foUowing flnding of 
fa et in lieu thereof: "That on the 27th day of February, 1890, the said 
Herman D. Cable was seriously ill with acute pneumonla, and was not in 
good health, and was not in insurable condition, and that the said George 
S. Lord when the Cable policy was delivered to him and the premium paid 
thereon was aware of such fact; that when said Lord wa"s asked by Mc- 
Cabe, as the agent of the complainant, as to the then condition of Herman 
D. Cable, he in good faith, and without any intent to defraud the com- 
plainant or conceal the real condition of the health of said Cable, stated 
that Cable had been sick for two or three days, but was no worse than he 
had been during the last forty-eight hours, as heretofore found in flnding 6, 
but that said Lord did not make any further statement in regard to the 
condition of said Oable, nor were any further inquiries made by said Mc- 
Cabe in regard thereto." 

The decree overruled the second and third exceptions to the master's re- 
port, and decreed that the policy in question "was procured on behalf of the 
said deceased by constructive fraud, and that no actual fraud was intended 
or practiced in the delivery of the same, and that the complainant is enti- 
tled to the relief prayed for," and thereupon decreed that the policy be 
annulled and canceled and declared to be of no force and efliect as an obliga- 
tion; that it be forthwith surrendered and delivered; and. reserved juris- 
diction to make such further order as might be necessary to secure the full 
and effectuai exécution of the decree, including power and jurisdlction to 
prevent the défendant from prosecuting any suit or action upon the policy. 
From this decree the défendant below appealed. 

The complainant below also flled an assignment of errors, as follows: 

"(1) That the circuit court erred in and by said decree in flnding that the 
master's report was made pursuant to the order of référence to said master. 
and in entertaining and acting upon exceptions thereto; (2) that the circuit 
court erred in and by said decree in sustaining the following exception flled 
by the défendant to the master's report: 'First, for that the master has 
erroneously found that the statement made by George S. Lord to James F. 
McOabe as to the illness of Herman T>. Cable was deceptive in its nature, 
and not calculated or intended to inform McCabe as to the serious condition 
of Cable's health, or lead him to suspect it.' (3) That the circuit court erred 
in and by said decree in flnding that, at the time Lord procured from Mc- 
Cabe the Cable policy, Lord told McCabe that Herman D. Cable had been 
sick for two or three days, but was no worse than he had been for the 
last forty-eight hours. (4) Assuming that Lord made said statement as 
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found, the circuit court erred in and by said decree in further flnding that 
It was made by Lord in good faith, and wlthout any Intent to defraud the 
complalnant, or to conceal the real condition of the health of said Cable. 
(5) That the circuit court erred in and by said decree in flnding that no 
aetual fraud was Intended or practiced In the delivery of the pollcy of iii- 
surance mentioned in said decree. (6) The circuit court erred in not flnd- 
ing that the delivery of the policy in controversy was procured by aetual 
fraud. Wherefore the said complainant prays that the parts of said decree 
upon which error Is above assigned may be changea and modifled, and that 
as a basis for the relief granted by said decree a flnding of fact be made 
that the delivery of the policy in controversy was procured from the com- 
plainant by aetual fraud." 

On the back of the policy, under the title "Notice," it is provided: 
"Agents hâve no power to modify or change this contract, nor extend time 
for premium payment, nor waive forfeiture." 

William G. Beale, for Insurance Co. 
W. S. Oppenheim, for Cable. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

The action of the master in reporting his findings of fact and his 
conclusions of law upon the évidence was without authority, the 
order of référence only providing for the taking and return of testi- 
mony. The court, however, modified and adopted the findings, and 
they must be r£garded as the iîndings of the court. An assignment 
of error to the decree gives the right to a hearing hère upon an error 
well assigned, although no exception was filed to the master's report. 

It is a gênerai rule that meditated silence, there being no duty to 
speak, will not avail to avoid a contract. There being no duty to 
communicate intelligence, the one party is not bound to speak al- 
though he may know that the other party lies under a mistake. 
This is because the parties are dealing with each other at arm's 
length. But even in such case the suppressio veri must rest in 
silence, not in partial and misleading statement. The latter amounts 
to suggestio falsi ; for, as it has well been said, "a half truth is often 
the greatest of lies." If one would deal at arm's length, he must re- 
main silent. He may not speak that which is certain to deceive and 
suppress that which would challenge attention, disclosing the truth. 
If the matter be with respect to a material fact which, if known to the 
one party and not to the other, would, if disclosed, induce that other 
to refrain from contracting, either wholly or upon the terms pro- 
posed, the one having knowledge of the fact, if under no duty to dis- 
close, may not by a partial statement throw the other party oflf his 
guard, when discïosure of the truth and the whole truth would hâve 
prevented his action. 

There is, however, a class of contracts, not arising in confidential 
relation, where there is a duty to speak, where silence is tantamount 
to fraud, because "the silence goes to the very essence of the trans- 
action, preventing the existence of any contract, when the transac- 
tion takes the form of contract, for want of union of minds between 
the parties." Bigelow, Frauds, 594. This class of contracts com- 
prehends many subjects, and especially the subject of insurance. 
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Thus, în marine insurance, the applicant owes the duty of disdosure. 
If he conceals a material fact, whether or not he be inquired of con- 
cerning it, the policy is void, even though his silence arose from errer 
of judgment, and not from fraudulent intent. This is sometimes 
rested upon the ground that the silence is a breach of the condition 
précèdent of every contract of marine insurance, "that the insured 
shall make full disclosure of ail facts materially afïecting the risk, 
which are.within his personal knowledge at the time when the con- 
tract is made." Blackburn v. Vigors, 12 App. Cas. 531 ; Arn. Ins. 
(4 Eng. Ed.) 512. Thus, where insurance was applied for upon a 
vessel "lost or not lost," the applicant knowing of its loss, but con- 
cealing his knowledge from the insurer, the court held the conceal- 
ment to be a fraud destroying the vaUdity of the contract, remark- 
ing (page 670, 15 Wall., and page 247, 21 L. Ed.) : "When the Com- 
pany came to make this instrument, they were entitled to the infor- 
mation which the plaintifïs had of the loss of the vessel." Insurance 
Co. V. Lyman, 15 Wall. 664, 21 L. Ed. 246. So, also, with respect to 
fire insurance, it has been held that if one knowing of a conflagration 
near his property, without disclosing the fact, procure insurance of 
an underwriter ignorant of the fact, the contract is void. Bufe v. 
Turner, 6 Taunt. 338. A well-considered case upon the subject of 
disclosure with respect to fire insurance is Insurance Co. v. Harmer, 
2 Ohio St. 452, in which it is held by Ranney, J., that the doctrine of 
concealment as understood in marine insurance is not applicable in 
its full extent to fire policies, because the corpus is subject to inspec- 
tion by either party, but that the assured must not misrepresent or 
designedly conceal a fact of unusual péril to the property not with 
reasonable diligence discoverable by the insurer, or anticipated as a 
foundation for spécifie inquiry. 

In respect of marine insurance, one reason for the requirement of 
disclosure is that the corpus is often not accessible to the insurer, 
and reliance must be placed upon the good faith of the insured. In 
this respect hfe insurance is more nearly allied to marine than to fire 
insurance. It is true that a médical examination will ascertain many 
things necessary to be known ; but there is a large field of inquiry 
which cannot be so disclosed, and which may be essential to the risk 
to be assumed. The past history of the insured, the diseases with 
which he had been afflicted, the duration of life of his ancestors, and 
their diseases, are ail matters which go to the question of the as- 
snmption of the risk, and of which the insurer would naturally désire 
information. So, also, in the interval between the médical examina- 
tion and the exécution and delivery of the policy, a serious change 
in the health of the assured may hâve occurred, of which the insurer 
might be, and probably would be, whoUy ignorant. The insurer has 
therefore a right to rely upon the utmost good faith upon the part 
of the assured, and though the latter may not be bound to communi- 
cate, if uninquired of, ail the détails of his life which might affect the 
judgment of the insurer with respect to the assumption of the risk, 
he is certainly bound to disclose any impending péril to life not 
known to the insurer, and of which the latter cannot reasonably be 
said to be put upon inquiry. It is the custom of insurance companies 
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to act upon written or printed applications signecl by the applicant 
containing answers to questions propounded. Generally, as is the 
fact hère, by the ternis of the contract the application is made part 
of and attached to the policy of insurance. In such case the answers 
to the questions are warranties, and no suggestion of immateriality 
of the question and answer can be entertained, because it is for the 
insurer to judge of the materiality of the information demanded and 
of the reasons that shall détermine the assumption of the risk. 

In the case at bar, Cable in the application was inquired of whether 
he had ever been subject to or had pneumonia, to which he gave a 
négative answer. This application being made part of the contract, 
the statement is a warranty, and is so declared to be by the applica- 
tion. This statement, in the law, refers not merely to the date of the 
application, but to the time of the completion and delivery of the 
contract. And if, after the statement is made, a material change 
occur before the contract is consummated, the duty of disclosure orj 
the part of the assured, or the one receiving delivery of the policy 
for him, is absolute. The application of Cable covenanted that the 
policy should take efïect only "upon payment of the fîrst premium, 
and delivery of the policy during my lifetime, sound health, and in- 
surable condition." The statements in the application of good health 
and freedom from disease, and specifîcally from pneumonia, consti- 
tute a warranty of the contract as though declared simultaneously 
with the delivery of the policy. If there had been a change in heahh 
faetween the date of the application and the delivery of the policy, 
the Company was entitled to know of it, and to be fully informed con- 
cerning it, "that it might détermine whether, notwithstanding such 
change, it would consummate the agreement and deliver its policy; 
for, as stated in Traill v. Baring, 33 Law J. Ch. 521, 9 Law T. (N. S.) 
708, on appeal 10 Law T. (N. S.) 215, if à person make a représenta- 
tion which is calculated to induce another to assume a particular lia- 
bility, and the circumstances are afterwards, before the liability is 
assumed, so altered to theknowledge of the person making the rep- 
résentation that the altération might affect the course of conduct of 
the person to whom the représentation was made, it is the impera- 
tive duty.of the person who made the représentation to communi- 
cate to the person to whom he made it the altération in thèse cir- 
cumstances, and a court of equity will not hold the person to whom 
he made the représentation to be bound by any contract entered into 
upon the faith thereof, unless such communication has been made. 
In Britiâh Equitable Ins. Co. v. Great Western Ry. Co., 38 Law J. 
Ch. 132, 19 Law T. (N. S.) 476, in July, a déclaration was signed for 
insurance upon life containing référence to the usual médical attend- 
ance of the proposed assured, who certified that the proposed as- 
sured was in good health. The assured was also required to state 
who was "his latest, if other than his usual, médical attendant." It 
was provided in the letter accepting the proposai and in the receipt 
for the first premium that if any change had taken place in the health 
of the assured since the date of the médical examination it would 
render the policy void. In August the assured consulted another 
physician, who discovered his patient to be suffering from disease 
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of the kîdneys. This fact was not communicated to the company, 
and the policy was delivered in September. Eight months after- 
wards the assured died of disease of the kidneys. . It was held that 
the requirement to disclose his last médical attendant was a continu- 
ous one up to the date of the completion of the contract ; that the 
noncommunication of his visit to the physician in the interval be- 
tween the signing of the application and the taking of the policy 
voided the pohcy. This decree was affirmed upon appeal. 38 Law 
J. Ch. 314, 20 Lâw T. (N. S.) 422. In Morrison v. Muspratt, 4 Bing. 
60, one was represented to the insurers in December of a certain 
yeat by a physician as enjoying ordinarily a good state of health. 
This représentation was repeated in March following, and the Insur- 
ance was efïected in April. Between December and March the per- 
son had been ill with a pulmonary attack, and was attended by a 
physician other than the one who had made the représentations to 
the Insurance company, but no disclosure of the circumstance was 
made to the insurer. In April, a year after the issuance of the pol- 
icy, the assured died of pulmonary disease. This was a case of mère 
représentation, not of warranty, and the court held that the facts of 
the illness and of the attendance of the other physician should hâve 
been disclosed. See, also, Rose v. Society, 11 Ct. Sess. Cas. (2d 
Séries) 345 ; Society v. McElroy, 49 U. S. App. 548, 28 C. C. A. 365, 
83 Fed. 631. In Insurance Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 
610, the applicant being in extremis, a friend paid the premium, but 
concealed from the agent the condition of the applicant. The agent 
delivered the policy in ignorance of the facts. The court held there 
was no valid contract, saying (page 380, 92 U. S., and page 612, 23 
L. Ed.) : "It cannot for a moment be contended that while parties 
are still in negotiation as to the terms of a contract, one of them, 
learning of a total change in the condition of the subject-matter of 
the contract of which the other is ignorant, can at that moment ac- 
cept terms which he has refused before, and by so doing bind the 
party who has ofïered those terms when the condition of afifairs was 
wholly différent;" and at page 381, 92 U. S., and page 613, 23 L. 
Ed. : "To hold that when he was in extremis, an hour or two before 
he breathed his last, a friend should pay this small sum to an agent 
of the company, without the agent of the company having any idea 
of the condition of the dying man, and thus secure an obligation to 
pay his administrator $5,000 within sixty or ninety days, is to afifirm 
that one party to a negotiation can delay his assent to the terms 
of the contract until the changes of fortune enable him to reap ail 
the beneiàts, and throw ail the losses on the other side, and then, 
for the first time, do what was necessary on his part to make the 
contract obhgatory." There was therefore hère both a warranty of 
good health and insurable condition at the time of the delivery of 
the policy, and, whether the statements of the application be treated 
as warranty or as représentations, they were continuing up to and 
were effective as représentations or warranties at the time of the 
delivery of the policy. i May, Ins. (4th Ed.) § 190. Independent 
of thèse considérations, and growing out of the very nature of the 
subject-matter, there was the légal obligation resting upon Cable, 
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and upon those acting for him, to disclose any material change in 
his condition of health between the time of the application and the 
time of the delivery of the policy. 

Was there such a change of health, and was the duty of disclosure 
performed? The appHcation is dated January i6, 1899, and by the 
contract is made a warranty, and, as we hâve sought to show, that 
warranty speaks from the date of the delivery of the policy. That 
warranty was broken as soon as made, for at the time of the deliv- 
ery of the policy he had pneumonia, and that fact was not disclosed 
to the company, or to the one who for the company delivered the 
policy to Lord, the latter knowing of the fact. 

It is, however, urged that sufïicient information was disclosed by 
Ivord to McCabe to put the company upon inquiry, and that, with 
such notice, McCabe delivered the pohcy and received the premium; 
that McCabe was the agent of the company, and notice to him was 
notice to the company, and the delivery of the poHcy constituted a 
waiver of the condition and warranty. Upon the assumption that 
McCabe was such agent of the company, and that his action must 
be treated as the action of the company, — questions which we do not 
détermine, — it becomes us to inquire of the sufificiency of the notice 
given, and whether the act of dehvery of the policy involved a waiver 
of the warranty. 

On February 21, 1899, Cable had tentatively declined to accept 
the policy, desiring to be guided in his judgment by the action of his 
intimate friend Lord, who had made a like application upon his own 
Hfe to the same company. The policy was thereupon returned by 
McCabe to Finney, the broker from whom he received it. The pol- 
icy on Lord 's life was on the same day left with him, and he was re- 
quested to send a check for the premium. Six days afterwards, and 
on the 27th of that month, McCabe called upon Lord and asked for 
the payment of the premium upon his policy. Lord asked him if he 
had the Cable policy, to which McCabe answered "No," but that he 
could get it in a few minutes ; whereupon Lord told him to get it, 
and that he (Lord) would pay him the amount of both premiums. 
McCabe procured the Cable policy, returned with it to Lord's office, 
and handed it to the latter, saying as he did so, "Cable is ail right, 
isn't he?" Hère occurs somewhat of a conflict in the évidence. 
McCabe says that Lord, in a very low voice, without looking at him 
and in a casual manner, answered, "The same as he bas been for 
forty-eight hours ;" conveying to McCabe's mind the meaning that 
Cable was ail right. Lord says that he answered : "No ; Mr. Cable 
has been sick for two or three days, but he is no worse than he has 
been for the last forty-eight hours." The master and the court be- 
low found the fact to be as stated by Lord, and, while there is much 
in the testimony throwing doubt upon the correctness of this con- 
clusion, we are content to take the fact as found by the master and 
adopted by the court. Lord at this time knew that Cable was seri- 
ously ill with acute pneumonia, that he was not in good health, and 
that he was not in insurable condition. Lord was a man of affairs, 
actively interested in many important business adventures. He 
must liave known — he was Sound to know — that no sane man, fuUy 
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informed of Cable's condition, would accept insurance and deliver a 
policy upon such a life. It was his duty to hâve discloséd the facts, 
and whether failure so to do arose from design or forgetfulness the 
fraud upon the company was none the less. The wrong that was 
efïected cannot be excused upon the ground that Lord did not intend 
to commit the wrong. Those whom he represented cannot be per- 
mitted to take the fruit of the wrong upon the ground that Lord was 
innocent of wrongful intent. In Sun Mut. Ins. Co. v. Océan Ins. 
Co., 107 U. S. 485, 510, I Sup. Ct. 582, 599, 27 L. Ed. 337, 345, the 
court, speaking of the duty of disclosure in respect of insurance, 
says: "The duty of communication, indeed, is independent of the 
intention, and is violated -by the fact of concealment, even where 
there is no design to deceive." 

Nor do we think that the statement was such that a reasonable 
man would hâve been put upon inquiry. It was a casual statement, 
partial and misleading, and the manner of its delivery was, in our 
judgment, such as to ward off rather than to invite inquiry, and 
to convey to McCabe the impression that Cable was, if at ail, but 
slightly indisposed. In order to preclude the insurance company by 
the action of McCabe, the latter should hâve been fuUy informed 
of the situation; for a waiver cannot be predicated upon a partial 
and a misleading statement. It was held in Sun Mut. Ins. Co. v. 
Océan Ins. Co., 107 U. S. 485, i Sup. Ct. 582, 27 L. Ed. 337, that 
it was the duty of the assured to communicate ail material facts, 
and he cannot allège as an excuse for his omission to do so that 
they were actually known to the underwriter, unless the knowledge; 
of the latter was as full and particular as his own information. A 
waiver is an intentional relinquishment of a known right, — an élec- 
tion by one to dispense with something of value, or to forego some 
advantage that might be insisted upon. A waiver exists only where 
one with full knowledge of a material fact does or forbears to do 
something inconsistent with the existence of the right, or of his in- 
tention to rely upon that right. Bish. Cont. § 792. Waiver is but 
another name for estoppel. "It can only be invoked where the 
conduct of the companies has been such as to induce action in re- 
liance upon it, and where it would operate as a fraud upon the as- 
sured if they were afterwards allowed to disavow their conduct and 
enforce the conditions. To a just application of this doctrine it is 
essential that the company sought to be estopped from denying the 
waiver claimed should be apprised of ail the facts, of those which 
create the forfeiture, and of those which will necessarily influence its 
judgment in consenting to waive it. The holder of the policy can- 
not be permitted to conceal from the company an important fact, 
hke that of the assured being in extremis, and then to claim a waiver 
of the forfeiture created by the act which brought the insured to 
that condition. To permit such concealment, and yet to give to the 
action of the company the same efïect as though no concealment 
were made, would tend to sanction a fraud on the part of the policy 
holder, instead of protecting him against the commission of one 
by the company." Insurance Co. v. Wolfï, 95 U. S. 326, 333, 24 L,. 
Ed. 387, 390. 
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It cannot hère be doubted that if the insurance company, or Mc- 
Cabe as its agent, had been informed of the fact, within the Per- 
sonal knowledge of Lord, that Cable was seriously ill with acute 
pneumonia, the policy would not hâve been delivered. It is diffi- 
cult for us to believe that L,ord, with that knowledge, could think 
he had a right to accept this policy; but, whether so or not, the 
concealment of the fact was a fraud upon the company. The state- 
ment made was deceptive and misleading, whatever were the inten- 
tions of Lord, and a court of equity ought not to permit the comple- 
tion of the wrong. Courts of equity cannot sustain an insurance 
upon the life of a dying man, when the nature of his malady and 
the seriousness of his illness are concealed from the insurer. 

It was suggested that in view of the décision of the suprême court 
in Farmers' Loan & Trust Co. v. Lake St. El R. Co., 177 U. S. 51, 
so Sup. Ct. 564, 44 L. Ed. 667, we should reconsider our former 
judgment in this case, and dismiss the bill for want of jurisdiction. 
We are unable to see that the décision referred to is in conflict, but 
whether so or not the previous judgment of this court is res judi- 
cata between thèse parties, and we are without authority to disturb 
it. In this connection, and upon the question of jurisdiction, the 
case of Ogden City v. Weaver (C. C. A.) 108 Fed. 564, 567, may 
prove of interest. 

GROSSCUP, Circuit Judge. The jurisdictional question was set- 
tled on the former appeal. Under our ruling in Suprême Lodge v. 
Lloyd (C. C. A.) 107 Fed. 70, that décision becomes a part of the 
law of this case. With the jurisdictional question thus out of the 
way, I concur in the foregoing opinion. 

The decree is affirmed. 

WOODS, Circuit Judge, sat at the hearing of thîs cause, and con- 
curred in the conclusion reached, but departed this life before the 
préparation of this opinion. 
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(Circuit Court. W. D. Pennsylvanla. September 14, 1901.) 

No. 16. 

Life Insurance— Riohts of Creditobs— Insolvenct of Tnsured. 

The fact that a marrled man was insolvent at the tlme he effected 
Insurance on hia life in favor of his wife and chlldren, In a mutual 
association which was authorized only to issue certificates in favor of 
the family or heirs of its deceased members, and that' he remained in- 
solvent untll his death, where the amount paid in premiums was moder- 
ate, and there was no actual fraud, does not entitle his creditors, under 
the principles of the common law, to claim the proceeds of his certifi- 
cate, or any part thereof, as against the widow and chlldren; and such 
case also cornes within Act Pa. April 15, 186S (P. L. 103; Purd. Dlg. 
p. 1048), which provides that ail policies of life insurance talien out for 
the beneflt of, or bona flde assigned to, the wife or chlldren of the In- 
sured, or any dépendent relative, shall be vested in such wife or chlldren, 
or other relative, free and clear from the claims of his creditors. 
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In E'quity. Sur examiner's certificate in interpleader proceeding. 

Morton Hunter, for Carrie Graflf and S. T. Paisley, Jr. 

Murphy & Hosack, for Emma D. Paisley. 

J. P. Hunter, for Emma D. Paisley, administratrix. 

ACHESON, Circuit Judge. The Masonic Mutual Life Asocia- 
tion is a corporation chartered under the laws of the state of Ohio. 
Ils object, as declared in the articles of association, is to insure 
the lives of members upon the plan of mutual insurance protection 
and the rehef of their families and heirs. The third section of article 
I of its constitution (which constitution was expressly made a part 
of the contract between the association and Samuel T. Paisley) dé- 
clares that, "The object of this association shall be to render finan- 
cial aid to the widow or heirs of deceased members, according to 
the régulations and provisions hereinafter specified in the by-laws, 
and for no other purpose whatever." The contract of insurance hère 
in question is in the form of a certificate of membership, dated Jan- 
uary 22, 1887, issued on that day to Samuel T. Paisley; and thereby 
the association covenanted to pay the sum of $5,000 "to the heirs of 
the assured," the instrument stipulating "that unless claim is made 
for benefits under this certificate by the widow or heirs of said 
member within six months after the death of said niember, then, 
and in that case, ail claims for benefits under this certificate shall 
be forfeited, and this association shall be released from ail liability 
for such benefits." Section 2 of article 6 of the constitution provides 
that, "within sixty days after due notice and satisfactory proof of 
death of a member of the association, the board of trustées shall 
cause to be paid to the family or heirs of the deceased member an 
amount according to his certificate." On January 22, 1887, when 
the certificate of membership in the Masonic Mutual Life Associa- 
tion was issued to Samuel T. Paisley, he paid to the association the 
sum or premium of $14.25, and thereafter until his death, on July 5, 
1900, he paid to the association from time to time, as deaths among 
the members occurred, assessments ranging from $3.25 to $12, in 
ail aggregating the sum of $838.35. The rival claimants to the insur- 
ance fund, which has been paid into court, on the one hand, are the 
creditors of Samuel T. Paisley, hère represented by his administra- 
trix, and, on the other hand, are his widow and children, who are 
the "heirs of the assured," under the légal interprétation of the 
contract of insurance. Association v. Jones, 154 Pa. 99, 26 Atl. 253, 
35 Am. St. Rep. 810. The widow and children gave due notice, and 
furnished satisfactory proof of death to the association. The ground, 
as presented by the offers of évidence certified to the court, upon 
which the creditors claim the insurance fund, is that Samuel T. 
Paisley, the insured, was insolvent on the 22d day of January, 1887, 
the date of the issuing of the certificate or policy of insurance, and 
also at the time of his application for the same; that he was insol- 
vent at the dates of his several payments of premiums or assess- 
ments, and was also insolvent at the time of his death, on July 5, 
1900. Now there is a well-recognized distinction between the assign- 
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ment bjr an însolvent to his wife and children of insurance on his 
life, effectfd in his own ijame and payable to himself or his personal 
représentatives, and the effecting of insurance on his Hfe by an insol- 
vent directly in favor pf, his wife and children, and payable to them. 
Thus, in the Appeal of Elliott's Ex'rs, 50 Pa. 75, 88 Am. Dec. 525, al- 
though it was held that the assignment of policies of life insurance 
by an însolvent debtbr who was insolvent •\vhen insured to a trustée 
for'thébenefit of hié v^ife was fraùdulent ànd void as against cred- 
itors, yet the suprême court of Pennsylvania, in announcing the 
décision, declared as follows : 

"We! are to be understood, in thus decidlng this case, that we do not mean 
to ektend It , to policies effeeted wlthout fraud, directly and on their face 
for thè beneflt of the wlfe, and payable to her. Such policies are not fraud- 
ulent as to creditors, and arenot touched by this décision." 

By the wprds "without fraud," as hère used, the court undoubtedly 
meâht'acttial' fraud, and hot fraud inferable from merè insolvency. 
Stich Was the interprétation of this language by the suprême court 
of the United States in Bank v. Hume, 128 U. S. 195, 208, 9 Sup. 
Gt. 41, 2,2 h- Ed. 370. And it was there held by the suprême court 
of the United States that a married man, although insolvent, m'ay 
rightfully dévote a modèrate portion of his earnings to insure his 
life for the benefit of his wife and children, and thus make reason- 
able provision for his family after his decease, without bëing thereby 
held to intend to hinder, delay, or defraud his creditors, provided no 
such fraudulent intent is sh'owp to exist or inust necessarily be in- 
ferred from thé sitrroundihg circumstances. It is settled by the déci- 
sions of the suprême court of Ohio that such corporations as the 
Masbnie Mutual Life Association hâve no power to provide for the 
payment of i'sum of monfey to persons other than the family or 
heirs of a deçeased membêr. State v. Standard Life Ass'n, 38 Ohio 
St. 281; State H^.'People's, Mut. Ben. Ass'n, 42 Ohio St. 579; Asso- 
ciation V. Gonser, 43 Ohio Sti 1,1 N. E. 11. Under thèse décisions, 
the execntor: or administirator of a deçeased member bas no claim 
to the insurance fund undér 'such a certificate of membership as is 
involved hère. And to this efifect are the décisions bf the suprême 
court of PennsylVania. Northwestern Masonic Aid, Ass'n v. Jones, 
154 Pa. 99, 26:Atl. 253, 35 Am. St. Rep. 810; Masonic Mut. Ass'n 
V. Same, 154 t'a. 107, 26Atl. 255. It is clear, I think, as well from 
the terms of his certificate of membership as by the law of Ohio 
under which it was issueà, that Samuel T. Paisley never had any 
property in thé insurance fithd hère in controversy. In re Morrell's 
Estate, 8 Wkly. Notes Gas. 183; Association y. Jones, 154 Pa. 99, 
105, 26 Atl. 253, 35 Am. St. Ref). 810. 

Upon thé aùthôrity pf the foregoing décisions Ifeel fully justi- 
iied in holding, that the mère insolvéilcy of Samuel T. Paisley, as 
stated in the oiïers of évidence, affords no groûnd upon which his 
creditors can succéssfully attack the title of his widoW and children 
to this insurance fund. The décision of the suprême court of the 
United States in Bank v. Hume, supra, I think, is conclusive against 
the daim of the creditors, both in respect to the principal of the insurr 
ance fund and the premiums or assessments paid by Paisley. 
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Thus far the case has been considered solely with référence to 
the statute of I3th EHz. and the principle of that statute. I ought 
not to conclude, however, without referring to the Pennsylvania 
act of April 15, 1868 (P. L. 103, Purd. Dig. p. 1048, pi. 71) : 

"AU policies of life iiisurance, or annulties upon the life of any person, 
■whlch may hereafter mature, and which hâve been or shall be taken out 
for the benefit of, or bona flde assigned to, the wlf e or children or any rela- 
tive dépendent upon such person, shall be vested in such wife or children 
or other relative, full (free) and clear from ail claims of the creditors of 
such person." 

In McCutcheon's Appeal, 99 Pa. 133, it was declared that where 
the policy is originally issued for the benefit of the persons men- 
tioned in the act the question of fraud arising from the claims of 
creditors is entirely eliminated. The court there said that: 

"The very object and purpose of the act was to enable insolvent persons 
to make provision in th^s v^ay for their familles or dépendent relatives 
which should be good and effective agalnst, and free and clear of , ail claims 
of creditors." 

It seems to me that the instrument issued by the Masonic Mutual 
Life Association to Samuel T. Paisley is fairly within the terms of 
this act of 1868. That association may not be a life insurance 
Company, within the meaning of some of the statutes of Pennsyl- 
vania, but the instrument in question is in substance a policy of life 
insurance. The act embraces "ail" policies of life insurance, with- 
out regard to the form thereof. In State v. Standard Life Ass'n, 
38 Ohio St. 281, 287, the suprême court of Ohio, speaking of such 
instruments as the one hère involved, said, "It has issued what are 
called certificates of membership, but the real nature of the contract 
is that of insurance." 

I may say in conclusion that, whether regard is had to gênerai 
principles or to the act of 1868, the objections to the offers of évi- 
dence were well taken, in my judgmént. 

And now, September 14, 1901, the objections to the ofifers of évi- 
dence are sustained. 



HALSTEAD et al. v. JOHN 0. WINSTON (X). et aL 

(Circuit Court, E. D. Pennsylvania. October 21, 1901.) 

Injunction— Tbmporaky Ebsteaining Order— Gbounds. 

A temporary restralning order will not be granted to prevent the Issu- 
ance by défendants of circulars describing a book published by them 
which is wrltten by the same author and upon the same subject as a 
book previously published by complainant, where such circulars contain 
no legally objectionable statements, and no fraudulent conduct on the 
part of défendants is shown, merely because such circulars may possLbly 
confuse the publie and cause some injury to complainant 

In Equity. On motion for restraining order. 

Hector T. Fenton, for complainants. 

Jos. T, Bunting and Wm. C. Hannis, for respondents. 

J. B. McPHERSON, District Judge. It is, no doubt, possible that 
the circulars described in the biîl may do the complainants some 
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harm. The public may confuse the book referred to by the circulars 
with the book published by the complainants, and the sale of the lat- 
ter may thereby be injured. But the possibility of confusion is due 
to the fact that Mr. Halstead is the author of both thèse books, which 
are on the same subject, — the life and public career of Président 
McKinley; and since the circulars, which refer to the first book writ- 
ten by Mr. Halstead, and not to the book published by the complain- 
ants, contain no legally bbjectionable statement, and since no évi- 
dence of fraudulent conduct on the part of the défendants has thus 
far been made to appear, I see no sufficient reaspn for interférence 
by the court at this stage of the proceeding. For the présent, the 
complainants must themselves take the trouble to set right such con- 
fusion as may exist, and to explain clearly to the public that the de- 
fendants' circulars do not refer to Mr. Halstead's second book, but 
to the book which was first issued in 1896, No question of copyright 
or unfair compétition is involved. 
The restraining order is refused. 



BIBBBR-WHITE CO. r. WHITE RIVER VAI* ELECTRIC B. 00. 
(Circuit Court, D. Vermont September 26, 1901.) 

1. Eminest Domain— Eailboju) Right of Wat — Vermont Statut*:. 

TJnaer the laws of Vermont (V. S. §§ 3814, 8826) a landbwner who per- 
mits a rallroad company to enter upon hls land to construct Its road 
•Tvitib,out rçqulrlng the prepayment or deposlt of the damages walves 
the Tlght to exclude the company from the land for nonpayment of the 
damages, and the company has two years wlthln which to hâve the 
damages appralsed and pay the same, after which. If not paid, the 
landowaer may sue. Sdé, that where the question of damages was sub- 
mitted to arbltratlon, an awardwas made, and the company took posses- 
sion and constructed Its road, but did not pay the damages, the remedy 
of thé laMdbwner was limlted to an action upon the award. 

8. Same— Right oi' Action of Landownbb. 

TJnder such statute, where a company has entered upon and used land, 
elther under an agreement wlth the owner, which It has falled to keep, 
or wlthout auy agreement, the landowner cannot maintain a suit or pro- 
ceeding In equlty to enforce a lien upon the road for the damages before 
the expiration of two years. 

In Equity, Intervenin^ pétitions by landowners for damages by 
the construction of the railroad, now in the hands of the receivers. 

M. M. Wilson, for petitioner. 
Chas, M, Bruce, for petitionee. 

WHEELËR, District Judge. According to the railroad laws of 
the State, the payment or deposit of the amount of the land damages 
assessed or agreed upon is a condition précèdent to thé vesting of 
the title, or of any right to construct the road; and when land is 
taken for a railroad, and the company has not paid therefor, nor 
within two years had the damages appraised, and an award made and 
delivered, the landowners may sue, V, S, §§ 3814, 3826. But if the 
landowner waives the condition, and lets the company take the land 
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for its road and work without payment or deposît for damages, the 
right to exclude the company from the road for nonpayment is lost. 
Chief Justice Redfield, in McAulay v. Railroad Co., 33 Vt. 311, 78 
Am. Dec. (^2^, on this subject, said : 

"In thèse great public works the shortest perlod of clear acquleseence, so 
as fairly to lead the company to infer that the party intends to waive hls 
claim for présent payment, wiU be held to conclude the right to assert the 
claim In any such form as to stop the company in the progress of their 
Works, and especially to stop the running of the road after it has been put 
in opération, whereby the public acquire important interests in its con- 
tinuance. The party does not, of course, lose bis claim, or the right to 
enforce It In ail proper modes." 

The implied consent is to the taking of the land as it is wanted 
for the line of road, with ail of the conséquences ; and it cannot be 
taken back out of the line, nor the right to it narrowed as it is 
needed for the railroad purposes. Railroad Co. v. Potter, 42 Vt. 
272, I Am. Rep. 325 ; Austin v. Railroad Co., 45 Vt. 215. 

In the case of the intervening pétition of Lattimer there was an 
award by arbitrators of $175. A deed was to be given on payment, 
and the work went on without objection. The deed would be im- 
material. Payment of the award without it would complète the right 
of the company to the roadway. Permitting the taking of the land 
without payment waived the right to prepayment, and thereafter the 
right of this petitioner appears to hâve consisted in the cause of 
action that accrued upon the award for the amount awarded. This 
pétition must therefore be dismissed. 

In the case of the intervening pétition of Morse and Harding there 
was a paroi agreement for the purchase of the whole farm at $2,000. 
Work began, and was proceeded with, but the aj;reement was not 
carried out. The right to the damages has sprung up from the 
failure to carry out the agreement which was void by the statute 
of frauds. There has been no payment or appraisal, but the two 
years g->en by the statute to the company withiii which to procure 
an awarO and make payment of damages to prevent suit hâve not 
elapsed. This case is like that of Austin v. Railroad Co., 45 Vt. 215, 
which was ejectment by a reversioner after a life estate whose re- 
mainder had sprung up, and had not been paid for or appraised, and 
who was held not to be entitled to maintain ejectment then. A lien 
upon the land, and an injunction against operating the road across 
the land to enforce the lien, is claimed, — that which would, in efïect, 
be équivalent to an ejectment. This case is not like Kittell v. Rail- 
road Co., 56 Vt. 96, much relied upon for the petitioner, in this re- 
spect, for there the two years had long before elapsed. 

In the case of the intervening pétition of the Taggarts, Mrs. Tag- 
gart seems to hâve been a life tenant and her daughter a reversioner, 
and their rights do not appear to bave been noticed by the com- 
pany, nor acted upon by them, when their land was taken. The 
husband of the mother had been a joint life tenant with her, and 
had died shortly before. There may hâve been some arrangement 
marie or attempted with him about the right of way, but, if so, 
it has not been shown, and his right terminated before the work 
began ; and as to the rights of the petitioners, the taking, as the case 
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stands upon the proofs, was, but for the laying out of the road, a 
inere trékpass. In several such cases, brought long after the ex- 
piration of tlie two years allowed by statute for appraisal, the state 
suprême' court has held that the court of chancery had jurisdiction 
to assess the damages and stay thé opération of the road across the 
land till payment should be made. Kendall v. Railroad Co., 55 
Vt. 438 ; Kittell V. Railroad Co., 56 Vt. g6. But in no case noticed 
has it been héld that such a suit could be brought within the two 
years, and be maintained. The company has "entered upon and 
used" this land, and this pétition and that of Morse and Harding 
corne exactly within the provisions of section 3826, giving the com- 
pany two years for appraisals. Thèse intervening pétitions are as 
much suits as actions of ejectment or trespass would be, and are no 
more maintainable yet by the landowners than such actions would 
be, which, according to McAulay v. Railroad Co. and Austin v. Rail- 
road Co., before cited, could not be within the two years at ail. 
An appraisal and payment within the two years will, of course, end 
the rights ôf the petitioners in the Morse and Harding and the Tag- 
gart pétitions, and failure thereof will leave them to their rights to 
sue under the statute. Thèse two pétitions must therefore be dis- 
nîissed, but without préjudice to those rights. 

Petitbn of Lattimer dismissed; pétitions of Morse and Harding 
and of Taggarts, dismissed, without préjudice to the right to sue 
after two years from the taking. 



GREAT WESTERN MIN. & MFG. 00. v. HAERIS* BSTATE et al. 
(Circuit Court, D. Vermont Oetober 17, 1901.) 

1. Corporations— LiABiLiTY ot" Officers— Effbct of State Statdtes, 

State ^tatutes Imposlng llabilltles ,uf)on officers and direetors of cor- 
poràtlops do not exclude thelr comnion-Iaw liabillty for misfeasance and 
negilgeuce Iri the perforniance of their duties as such officers or direetors. 

2. LiMiTATiOBT-^LÂw Govërninq— Actions against Ofpicbrs of Corporation 

An action t» charge the défendant, as an offlcer and director of a 
corporation, for acts of misfeasance in the management of the aflfairs 
of the corporation, being for the enforcement of a common-law Ilability, 
Is governed as to limitation by the law of the forum, and not by that 
of the domicile of the corporation. 

8. CORPORATtONS— InCREASE OF StOCK. 

The issuance by a corporation of addltional stocii, within its powers, 
and its distribution pro rata among its then stoclïholders, although with- 
out réceivlhg payment therefor, is an act whIch is not in itself injurious 
to the corporation or itS creditors, and of which the latter eannot 
complaln. 
4 Same— RisHTS OF Creditors— WHON&F0L Diversion of Assbts. 

A corporation Issued 600 shares of addltional stock, which It dlstrlb- 
uted pro rata among its stockholders as a stock divldend. It afterwards 
deslred to sell an issue of bonds, and ofCered the same at 60 per cent, 
of thelr par yalue, but was unâble to sell them. It received an offer, 
howevér, Of 85 per cent, for the bonds, provided It would also issue to 
the purchasers one-half the same amount of Its capital stock, which 
would amount to 1,500 ghares. It accepted such offer, making an agree- 
ment with its stockholder? that they should furnish the stock pro rata, 
and receîve 25 cents out of every 85 received for the bonds and stock, 
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and at the same tlme It issued to such stockholders 1,000 shares addi- 
tional stock, recltlng as the considération thêrefor the maklng of perma- 
nent betterments on its property from Its net profits. Thls arrangement 
■was not stated to the purchasers, and the Indebtedness created by the 
bonds was as large as the company's assets, includlng the proceeds of 
the bonds and stock, eould pay. JSeld, that the portion of such proceeds 
recelTed by the stockholders on account of the 500 shàres of stock pre- 
viously Issued and owned by them could not be considered as havlng 
béen paid by the corporation, or as depleting its assets, but that the 
transaction as to the 1,000 shares issued at the tlme the loan was made 
was the same In effect as though they had been Issued dlrectly to the 
purchasers, and their proceeds became assets of the corporation, and 
were wrongfuUy diverted by their payment to the stockholders as 
agalnst the bondholders, who were entitled to recover them back on a 
deficlency of assets to pay the bonds. 

6. Same— ,ToiNT Liability op Diekctohs — Punds 'WiiONGFtrLLT Divbbted. 

Directors of a corporation, while they may be held jointly llable for 
misfeasance or neglect of duty In permltting the wrongful diversion of 
funds of the corporation to themselves and the other stockholders, are 
not jointly liable for the sums so received by each of them separately 
as stockholders. 

6. Abatembnt and Revival— Suit against Dirbctob dp Corporation. 

On gênerai prlnciples an action to charge the défendant with liability 
for misfeasance as a dlrector of a corporation In permltting the wrongful 
diversion of its funds does not survive, and a suit in equity to enforce 
such liability, and also to recover from défendant sums so diverted and 
received by himself, on hls death, and in the absence of a state statute 
permltting It, can only be revived and prosecuted against hls executors 
for the latter purpose, to recover such sums as went to beneflt hls 
estate. 

In Equity. Suit by the receiver of a corporation to charge défend- 
ant with liability as a director and stockholder. Défendant having 
died pending the suit, it was revived against his executors. 

See 96 Fed. 503. 

Cleveland & Bowler and Dillingham, Huse & Howland, for plain- 
tiff. 

Waterman & Martin and John Seymour Wood, for défendants. 

WHEELER, District Judge. The Great Western Mining & Man- 
ufacturing Company was a corporation of Kentucky, with a capital 
stock of $200,000, in shares of $100 each, of which the defendant's 
testator, a citizen of Vermont, held 6qo, and a brother of the testator 
600, — bought in 1883, at $30 per share, — another person 440, another 
300, another 52, and two others 4 each. The five largest stock- 
holders were the directors, and the testator was the président. It 
had lands, mines, and transportation facilities in Kentucky, and large- 
ly produced and sold coal. It issued $50,000 of new stock ratably 
to the stockholders in January, 1888, and it owed $131,585.03 De- 
cember 31, 1888. Negotiations for placing $300,000 of mortgage 
bonds had been going on, and offers had been made for the sale of 
them at 60 per cent., without finding purchasers. A proposition was 
made by brokers to the directors April 18, 1889, for putting them on 
sale at 85 per cent., with a bonus of half as much stock as of bonds. 
At the annual meeting April 22d — 

"The attention of the stockholders being called to the large amount of 
net earnings being used for construction and betterments, the following res- 
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olution Tras presented, anfl,. after cpnsideratlon, \vas adopted, to wlt: 
Wlièjîéàs, thére hâve been ezpénâed for permanent Improvements and bet- 
terwient^, , InCluding machlnery, barges, flats, etc., during the years 1884, 
1885, 1886, 1887, and 1888, mQj-e tban $160,000.00, ail of wWch sum bas 
beeû fûi:^l8lled from the net earnligs of the company and falrly belongs 
to the stockholders of the cppipany: Therefore, resolved, that the directors 
of thls, çompapy be, and hereby are, aUthorlzed and requested to direct the 
président ànd sécretary of the coïÂBanjf to Issue one thousand shares of the 
capital stock o^ the company, to bé dlvlded pro rata among the présent 
stockholders of thls company, às:foll6ws: To B. D. Harrls, 300 shares; G. 
D. fiarrlp, 300 shares; John Oarllsle,: 220 shares; G. W. Carllsle, 150 shares; 
Geqirge, S. Blchard?on, 26 shares; JàJnes C. Holden, 2 shares; L. Hinsdale, 
2 Èhares. The niatter of negptlatlng a loan for the benefit of the company 
was also takçn Up, and a résol^ition anthorlzlng the loan to the amount of 
$300,000.00, for whlch bonds Were to be issued, was approved." 

On the same day the directof s voted : 

"That the président and seèretary of the company shall arrange for the 
sale of the $300,000.00 bonds aforésald. In their discrétion, at the best price 
obtataable, and the proceeds thereof ghall be appUed to the cancellation and 
retlrëment of $60,000.00 flrst riîcirtgâge 7% bonds dated January 1, 1881, now 
outstanding, also to the payment of ail floating indebtedness Incurred up to 
the date hérebf for materlar kad' construction, and the balance shall be 
used by thé directors for the best Interests of the company." 

They also passed the following resolutions: 

"Whereas, at the annual meeting of the stockholders of thls company a 
resolution jyas adopted requestlng the . directors to issue additional capital 
stock of thls company to the amount of $100,000.00, to be divided pro rata 
among the présent stockholders, and based upon the fact that during the 
last fiTe years more than $160,000.00 of the net earnings of the company 
hâve been expended for pemianent Iraprovements and betterments, thereby 
adding that ampunt to the assets of the company whlch belong to the 
stockholders of the company: Therefore, resolved, that the président and 
sécretary of thls company are hereby directed to issue one thousand shares 
of the capital stock of the company to the présent stockholders in proportion 
to the amount of stock already owned by them, respectively." 

A transaction took place among the stockholders as such and the 
directors as such, as shown by the following extracts from the 
records of the company : 

"Proposition of Stockholders of the Great "Western Mining and Manufac- 
turing Company to the Directors of sald Company. 
"Whereas, the directors of the Great Western Mining and Manufacturing 
Company hâve taken steps to borrow the sum of $300,000.00, to be used in 
payment of existing indebtedness of the company and to provide additional 
Worklng capital, etc., and hâve authorized the président and sécretary to 
exécute bonds for sald amount, and to negotlate the same at the best price 
obtainable; and whereas, we are Informed that It wlll probably be possible 
to find purchasers for sald bonds at the price of eighty-flve per cent, of the 
par value thereof, provided that stock of the company to the estent of fifty 
pér cent, of the par value of the sald bonds shall also be transferred to the 
several purchasers of sald bonds; and whereas, it is deemed to be inexpedl- 
ent to Issue any new stock of the company for such purpose, and deslring to 
do ail we can to assist the directors In procuring sald loan and the sale of 
sald bonds: We therefore make thls proposition to the directors of the com- 
pany in référence to the sale of stock held by us in sald company to the 
purchasers ofthe sald bonds, to wit: We wlll sell to the several purchasers 
of said bonds of the company stock bf the company belonglng to us in the 
amounts set opposite to our names, respectively, and wlll furnlsh to the 
sécretary of the company certlflcates of sald stock, assigned in blank, to be 
by him dellvered to sald purchasers ôf said bonds, upon the understanding 
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and agreement that -we are to recelve the sum of Ç50.00 for each sliare of 
stock so sold by us out of the money pald for sald bonds, and sald secretary 
shall act as our agent In receiving said amounts, and shall pay us the same 
before the eompany shall be entitled to hâve the remainder of the money 
paid for sald bonds by the purchasers thereof. Thls action is not to be con- 
strued as a proposition to sell sald stock to the eompany, but It is to be 
treated and regarded as a sale of stock dlrectly to the purchasers of said 
bonds, to be paid for by them to us, and the payment by them to the secre- 
tary of thls eompany for sald bonds shall be regarded as a payment to us 
for sald stock to the extent necessary to pay us therefor upon the tenus 
above stated. In testimony whereof we hâve hereunto set our hands on 
thls third day of May, 1889. B. D. Harrls, 450 shares. 

"G. D. Harrls, 450 shares. 

"John Carllsle, 336 shares. 

"Geo. S. Rlchardson, 39 shares. 

"G. W. Carllsle, 225 shares. 

"Total, 1,500 shares. 

"After full considération of the proposition, the same was accepted, and 
the secretary was authorized to act as the agent for said stockholders in 
the proposed sale of thelr stock and the collection of the purchase money 
therefor, and dlrected to tum over the net proceeds of the sale of bonds 
into the treasury of the eompany." 

A mortgage was made, and $300,000 of bonds bearing 6 per cent, 
semiannual interest were issued, dated June i, 1889, and sold in 
several varions amounts, with half as much stock transferred in 
blank, and deposited ratably by the stockholders with the treasurer, 
who delivered it with the bonds to the takers of them respeçtively. 
The stock of the testator was transferred at varions times between 
September 7, 1887, and March 7, 1890. Of the money received by 
the treasurer for the bonds and stock, 25 per cent., being 50 per cent, 
of the stock, was paid by the treasurer to the several stockholders 
furnishing the stock. The testator furnished 450 shares of the 
stock, and received $22,500 of the proceeds of the bonds and stock 
in that manner; ail the stockholders received $75,000, and the cor- 
poration retained $180,000. The avails of the loan, $255,000, were 
entered as such on the books of the corporation, and the $75,000 
paid to the stockholders was entered as an expense of the loan. 
The $22,500 was sent to and received by the testator, and this bond 
transaction was closed in 1890. The business of the corporation 
was continued, debts were created, dividends were declared and paid 
to those holding the stock that went with the bonds, but none to the 
testator upon his original stock after January i, 1891, and interest 
coupons from the bonds were paid till 1892, when the receiver was 
appointed, on a creditors' bill, by the circuit court of the United 
States for the district of Kentucky. The mortgage was foreclosed 
by intervention in that suit, and the property covered by the mort- 
gage was sold for $70,000, and the other property for $5,666.67. The 
avails of the mortgaged property, after deducting expenses, were 
apphed on the mortgage debt, leaving the remainder thereof amount- 
ing to more than the face of the bonds still due. The other debts 
amounted to $122,221.32. This suit was brought by direction of that 
court in July, 1895, to charge the testator with the $75,000 paid to 
him and the other stockholders, and for other losses of the corpora- 
tion alleged to hâve been caused by mismanagement and négligence 
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of the direçtors; but ail daims except ,as to the issues of $50,000 
of stock in 1888, and of $100,000 of stock in 1889, and the $75,000 
Téceivéd by the stockholdérs fi*om the bond and stock transaction 
hâve, on ;the argtUment, been wâiVed. 

'Ijhe; défenses set up to tliis claim for money withdrawn from the 
corporation and relied upon are principally that the corporation was 
solvent at the time of the respective increases and distributions of 
thè stotk, ?ind that they weré; 'therefore, lawful and proper; that 
the stock was sold by the stockholdérs directiy to the bondholders, 
wherefore the money received for it was not withdrawn from the 
corporation; that ail débts existing at the time of either of the 
increases of stock hâve been fuUy paid, and that the future creditors 
hâve no cause to complain ; that the statutes of Kentucky on this 
subject hâve not been pleaded, proved, or followed; lâches; and 
the statutes' of limitations of Kentucky. This suit is not brought 
upon any statute of Kentucky^ but, like Briggs v. Spaulding, 141 
U, S. 132, II Sup. Ct. 924, 35 ly, Ed. 662, is founded upon the 
common-law liability for misfeasahce and négligence in the per- 
formance by the testator of his duties as a director and président 
of the corporation about withdrj^wing and allowing the withdrawal 
of thèse moneys from the corporation, and statutes of that state 
providing other liabilities would not exclude thèse any more than 
the proyisjpn of other liabilities of direçtors by the national bank 
act excluded suçh common-law liabihty in that case. No statute 
of limitations is set up, and, if any was to be, that of Vermont, with 
the courts bf which state this court has concurrent jurisdiction, 
would govern. Bauserman v. Blunt, 147 U. S. 647, 13 Sup. Ct. 466, 
37 L. Ed. 316. The limitation pf the state statutes applicable is six 
years. V. S- § ,ii99- This suit was brought within that time after 
the withdrawal and receipt of the money by the testator. 

That the assets of an insolvent corporation are impressed with a 
trust for the payment of its debts, and cannot be withdrawn by the 
stockholdérs without providing for the debts, does not hère appear to 
be, and çould not well be, disputed. Graham v. Railroad Co., 102 U. 
S. 148, 26 t,. Ed. 406; Railroad, po. v. Ham, 114 U. S. 587, 5 Sup. Ct. 
1081, 29 L. Ed. 235 ; Richardsoii V. Green, 133 U. S. 30, 10 Sup. Ct. 
,280, 35 L. Ed. 516, The substance of the plaintiff's claim is for the 
withdrawal of the money received for the mortgage bonds, and not 
for the increases of stock, and the question of solvency would refer to 
the situation at the time of the withdrawal. The prior debts had then 
been, or soon were, paid, but the mortgage bonds were outstand- 
ing, and the avails of them were what paid the prior debts. They 
were debts of the corporation, and in view of tbe whole situation 
as shown by the évidence they amounted to as much at least as the 
corporation could at most pay, and the depletion of any part of the 
$75,000 that came from the corporation would be more than it 
could spare. The increases of stock were far within the limits of the 
power of the corporation, and thèse issues of it ratably to the stock- 
holdérs woul^ in themselves work no harm. The stockholdérs 
would, as between themselves, own the corporate property in the 
same proportions . as before. Outsiders would not be afifected till 
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reached. Then they would be entitled to stand upon their rights to 
protect themselves. The first increase of stock was made more than 
a year before there appears to hâve been any suggestion of using 
stock to effect a loan, and to hâve been entirely separate from the 
bond transaction. When made, and ratably divided, it would not 
of itself afifect at ail the stockholders as between themselves or out- 
siders. If sold to others, whether it was valuable or not, or at a 
fair or unfair price, the corporation would not be pecuniarily afïected. 
If it brought 25 cents of the 85 cents on the dollar of tîae face of 
the bonds that the stock and bonds brought, that part would belong 
to the stockholder furnishing the stock, and not to the corporation; 
and the receiving of that by the stockholders would not be depleting 
the assets of the corporation. The bonds would not float at 60. 
The bonds and stock would at 85. The inference foUows that the 
bonds brought 60 and the stock 25. The stockholders and directors 
agreed to this among themselves each with the others, and that 
would confîrm the division, for, although directors may not contraet 
away to any of themselves more than to others the property of the 
corporation to the détriment of creditors, they are not precluded 
from dealing fairly with any of their number in respect to what is his 
own. This deal may not hâve been fair to the takers of the bonds 
and stock for want of value to the stock, but the point hère is 
whether there was a fair division between the corporation and the 
stockholders of the avails of the transaction as it was, fair or unfair, 
according to the proportion of the considération furnished by each. 
The amount received for this issue of stock, in this view, was $25,000, 
of which the défendants' testator received $7,500 as the price of the 
stock furnished by him that did not come from the last issue, but 
had been divided to and become his before any negotiation of the 
bonds as well as any of his prior stock had. The last issue of stock 
was concurrent with the issue and negotiation of the bonds and 
stock, and that stock moved as much from the corporation to the 
new bondholders as if it had been issued directly to them, instead of 
through the prior stockholders to the bondholders. Neither the 
statement in the vote of this stock that it was based upon the ex- 
penditure of net earnings for permanent improvements, nor the pro- 
vision in the proposai of the stockholders that the secretary should 
act as their agent in transferring the stock and receiving the money, 
nor the protest that the action should not be construed as a sale 
of the stock to the company, but should be regarded as a sale to the 
purchasers of the bonds, could alter the nature of the transaction, 
or its source or its place, as a part of the considération for the money 
received from the bondholders. The whole moved from the corpora- 
tion, and the transaction wrought a depletion of assets of the corpora- 
tion needed to make the bonds good, and to which the bondholders 
were entitled, if necessary, for the payment or security of the bonds. 
There was no agreement between the stockholders and the bond- 
holders as to the price of the stock, nor otherwise except among the 
stockholders themselves. As to tlae bondholders, according to the 
évidence, it was a mère bonus to float the bonds. The stockholders 
receiving the money took it with the risk of its being required to 
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fflalçe tbe bonds good. It is so required, and the plaîntiff, as re- 
ceiver, tepresents the rights of the bondholders as creditors in 
respect to it. Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 
35 L. Éd. 663. The avails of this increase were $50,000, of which 
the testator received $1 5,000. 

The plaintiff daims that the testator is liable not only for what he 
drew out of the assets and received himself, but for what the others 
drew out and received, amounting to the whole $75,000, and inclu- 
sively the whole $50,000 which ail drew out and received in con- 
nection with the last increase of stock. They did not, however, 
become liable jointly because they constituted a board, and are 
sometimes called trustées. They are not invested with title as a joint 
board, but are rather managing agents, whose relations to the prop- 
erty are several and personal, and not those of a joint trust estate. 
Briggs V. Spaulding, 141 U. S. 132, 11 Sup. Ct. 924, 35 L. Ed. .662. 
If it had ail been received by the directors together, and divided 
among themselves, ail would probably hâve been Hable together, 
and each for the whole, till ail should be recovered; but each re- 
ceived his share separately, without connection with the others, from 
the avails of the sale of the bonds that his stock went with. Each 
may hâve been liable for the whole loss for neglect of personal duty 
in not preventing it, but not for the money itself. An action on the 
case might hâve Tain against ail, but, if one had been brought, it could 
not hâve been revived against the executors of the testator, and- 
prosecuted, but would hâve survived only against the others, and 
the executors could not hâve been proceeded against but by a new 
suit on what would survive. Seaman v. Slater {C. C.) 18 Fed. 485. 
This suit has been and could be revived only as to and for what 
would survive, and can be prosecuted only for that. This is governed 
wholly by the laws of the state where the suit is brought and being 
proceeded with. Railroad Co. v. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 
46 L. Ed. d'jy. General principles derived from similar laws else- 
where are, of course, appHçable. U. S. v. Daniel, 6 How. 11, 12 L. 
Ed. 323, was an action on the case against a marshal for neglect 
of a deputy. Mr. Justice McEean said: 

"If the person chargea has secured no bençflt to himself at the expansé of 
the sufferer, the cause of action Is said not to survive; but where, by meana 
of the offensé, property is acqulred which beneflts the testator, there an 
action for the value of the property shall survive against the executor." 

The statute of North Carolina upon which the question arose, and 
which provided that actions on the case should not abate by death, 
was held not to vary this principle. Upon the same principle an 
action for causing a pauper to become chargeable upon the town was 
held not to survive. Town of Winhall v. Sawyer's Estate, 45 Vt. 
466. And in this court an action against a director of a national 
bank for personal neglect of duty has been held not to survive. 
Witters v. Foster (C. C.) 26 Fed.^37. In Briggs v. Spaulding, 141 
U. S. 132, II Sup. Ct. 924, 35 L. Ed. 662, which was Movius v. Lee 
in the circuit court (30 Fed. 298), there was a decree against exec- 
utors for defaults of directors of a national bank, but it was rendered 
without question upon the bill taken pro confesso, and not upon the 
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considération or judgment of either court. That case is therefore 
not understood to be an authority for the survival of a suit against 
directors for mère neglect or misfeasance not affecting the estate of 
the testator. 

The resuit of thèse views is that the plaintif! is entitled to a decree 
for the amount received by the testator through the last issue of 
stock. 

Decree for plaintifiE for $15,000. 



BARRETT v. TWIN CITT POWEB 00. et al. 

(Circuit Court, D. South CaroUna, October 16, 1901.) 

1. Eqditt Plbading — Exceptions to Answer. 

The only mode of taking adTantage of defects In an answer ia by 
written exceptions on the grounds that it contains matter whlch Is 
either scandalous or impertinent, or of its insufficiency in not answer- 
ing fully the statements and allégations of the bill. 

5. Bame— Lkgal Sufficienct of Answeb. 

A demurrer to an answer in equity Is unknown, nor can exceptions 
serve the office of a demurrer by presentlng the question of its légal 
sufflciency, but, if It is desired to submit a case on the questions of 
law arlsing on the answer, the only method is by setting it down for 
hearing on bill and answer. 

i, Samb— Impertinence. 

The court wlll not order matter in an answer alleged to be impertinent 
to be struck out on exceptions unless the impertinence is fully and 
clearly made out. 

4 Samb— Office of Exceptions for Insufficiency. 

Where the matter of the bill is fully answered, the plaintifî cannot 
except to the answer for insufficiency because of new matter which is 
Irrelevant, and States no sufflcient grounds of défense, the principal 
object of exceptions for insufficiency being to obtain more perfect dis- 
covery from défendant under oath. In some jurisdictions such excep- 
tions do not lie where the bill expressly walves answer under oath. 

6. Samb— Libéral Construction of Plbadings. 

It is not in accordance with the principles of equity to strictly and 
Inflexibly enforce its rules as to pleading, or dispose of a question on 
purely technical grounds; and a court may look into the substance of 
exceptions, and détermine them on their merits, although they are taken 
for insufficiency, when they should properly bave been for impertinence. 

6. Same — Answer — Impertinence. 

Where a bill allèges that complainant had secured options on property, 
which he transferred to défendants under a contract for the enforce- 
ment of which the bill was ffied, an averment in the answer, which 
admitted the contract, that complainant had expended but little time 
or money in procuring such options, is impertinent, the subséquent con- 
tract havlng precluded any inqulry into such question. 

7. Bamb. 

Averments In an answer to a bill flled for the purpose of obtaining 
a strict and literal enf orcement of a contract, i including a f orf eiture. 
stating facts tending to show that the contract was a hard one for 
défendants, and that they had endeavored in good faith to carry it 
out, and had substantial^ complied with its terms, although stating 
no légal défense, are proper as considérations addressed to the discré- 
tion of the court for the purpose of avoiding a harsh and literal en- 
forcement of the contract, and are not subject to exception for im- 
pertinence. 
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In Equity. On exceptions to answer. 

, Frank H. Miller, Wm. K. Miller, and Messrs. Hendersons, for com- 
plainant. 

B. Iv. Abney and J. S* Muller, for défendants. 

SIMONTON, Circuit Judge. This case now cornes up on excep- 
tions to the answer for insufficiency. As thèse exceptions involve 
the practice in equity pleading, the discussion of the questions in- 
volved therein will be more elaborate than usual. The only mode 
of taking advantage of defects in an answer is by written exceptions. 
I Daniell, Ch. PI. & Prac. (Përkins' Ed.) p. 770^ note i. Démarrer to 
an answer is unknown in equity pleading. Banks v. .Manchester, 
128 U. S. 250, 9 Sup. Ct. 36, 32 L. Ed. 425 ; Grether v. Wright, 23 
C. C. A. 500, 75 Fed. 742. Nor can exceptions serve the office of 
a demûrrer. Shiras, Eq. Prac. Û. S. Courts, 59; Walker v. Jack, 
31, C. C. A- 462, 88 Fed, 576. If such exceptions be sustained, the 
only course is leave to amend the answer. There are three grounds 
of exception to an answer : It may contain matter which is scandal- 
ous ; it may contain matter which is impertinent, — ^that is to say, 
it may go butside of the bill to state some matter not material to 
the case of the défendant ; it may be objectionable on the ground of 
insufficiency in not answering fully the statements and allégations 
of the bill. Story, Eq. PI. §§ 861, 863. In cases of alleged imperti- 
nence the court will not order the matter alleged to be impertinent 
to be struck out unless in cases in which the impertinence is very 
fully and clearly made out, for, if it is erroneously struck out, the 
error is irrémédiable ; if it is not struck out, the court may set the 
matter right in point of costs. Story, Eq. PI. § 267; Davis v. 
Cripps, 2 Young & C. Ch. 443. Under the rule the exception as 
to scandai and impertinence in an answer must be disposed of be- 
f oré its sufficiency can be considered (Story, Eq. PI. § 867) ; and, 
if a référence for insufficiency is ordered before this is donc, the 
right of exception for scandai and impertinence is waived (Id.). Ex- 
ceptions to an answer for insufficiency can only be sustained when 
some material allégation, charge, or interrogatory in the bill is not 
fully answered'. When the matter of the bill is fully answered, and 
the défendant sets up new matter, which is irrelevant, and forms no 
sufficient grounds of défense, the plaintiff may except to the answer 
for impertinence. He cannot except to its insufficiency. Stafford v. 
Bro^vn, 4 Paige, 88. The principal object of exceptions to an an- 
swer for insufficiency is to obtain more perfect discovery from de- 
fendant under oath. Stafford v. Brown, supra. So exceptions do 
not lie in New York to an aqçwer for insufficiency when the bill 
waives the oath of the défendant, because such answers are not évi- 
dence (McCormick v. Chamberlin, 11 Paige, '543); and the same 
rule prevails in Massachusetts a,nd in New Hampshire (i Daniell, 
Ch. Prac. 770, notes i, 3, and 771. In the case at bar an answer 
under oath is expressly waived. 

Such are the strict rulès ôf equity pleading. But the inflexible 
enforcement of thèse rules and the dismissal of a question upon 
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grounds purely technical are abhorent to the broad principles of 
equity. So we fiind that in the practice in New York wheri its court 
of equity flourished the strict rule was not adhered to. L,ivingston 
V. Livingston, 4 Paige, ni; Woods v. Morrell, Johns. Ch. 103. 
And in thé case quoted supra from 128 U. S., 9 Sup. Ct., 32 L. Ed., 
where the complainant demurred to the answer, the court, while con- 
demning that course, proceeded to décide the case on bill and ah- 
swer. At the hearing of thèse exceptions the défendant relied upon 
the rule in equity pleading, insistîng that many of the exceptions 
were addressed, not to the insufficiency of the answer, but to mat- 
ters wliich could only come under the head of impertinence. Strict- 
ly, the objection is well taken. But it is preferred to look into the 
substance, instead of the form, of the objection, and to treat the 
formai exceptions to the answer as if they were addressed to mat- 
ters impertinent, as well as to its insufficiency. The exceptions are 
eight in number. 

1. To an allégation in paragraph 2 of the answer in thèse words : 
"That but little time and money were ever actually spent and expend- 
ed by said Thomas Barrett, Jr., [the complainant], in procuring said 
option, or in an effort to utilize the same." The objection is that 
this allégation is not responsive tô the bill, for ail such matters were 
anterior to and merged in a written contract recognized and adopted 
by the défendant company. The scope of this bill is this: The 
complainant allèges that he had contemplated the organization of a 
company for the purpose of utilizing the water power of Savannah 
river at or near Ring Jaw shoals ; that to this end he has been pro- 
curing options of land from landowners on both sides of the river, 
and had caused surveys to be made, employed and paid engineers, 
and had paid fréquent vîsits to the locus in quo, when he discovered 
that other parties were engaged in the same enterprise ; that he en- 
tered into negotiatiùns with thèse parties ; that thèse negotiations 
resulted in a written agreement whereby he was to transfer ail his 
options to them, and to receive therefor $5,000 in cash and $15,000 
in bonds secured by a fîrst mortgage on the property of the corpo- 
ration, deliverable on ist January, 1901, or $15,000 in cash, time be- 
ing of the essence of the contract. The bill then allèges the breach 
of this contract, and prays the appointment of a receiver to take 
charge of the property, the placing of the options in the hands of 
this receiver, or the payment of the $15,000 cash. It is clear that 
this statement in the answer cornes 'within the définition of imperti- 
nence ; that is, the statement of some matter not material to the 
case of défendants. The paragraph of the bill to which the answer 
is addressed does not state what time and money complainant ex- 
pended. The formai agreement thereafter entered into precludes 
any inquiry into this matter. This exception is wefl taken. 

2. The second exception is to paragraph 3 6f the answer, in which 
défendants admit the making of the contract, and say, "But allège 
that said contract was unreasonable, the price to be paid for, said op- 
tions bejrig grossly excessive, and the bargain bei'ng a hard one in 
other respects ; but thèse défendants say that, the contract having 
been entered into by the said Chew [their agent], thèse défendants 
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Haye been endeavoring to carry out the same în good faith, and 
alîege tliait they hâve substantially cpmplied with the terms of the 
cotltract." The bill daims the literal enforcement of this contract 
in ambiïnt of money and in thé time specified, one of the consé- 
quences of' this literal enforcenjent being the forfeiture of $S,ooo 
already paid in cash. This part pf the answer is a portion of the 
défense seeking to avoid this foirfeiture and the conséquences of 
such literal enforcement ; and, as one of thé considérations ad- 
dressed to the discrétion of the court, they call its attention to the 
hard bargain made by them, ïiot by avoiding it, but în order to es- 
cape rigor in, its enforcement. This exception is not well taken. 

3. The third exception is to an averrhent in the seventh paragraph 
of the answer. By the contract thé défendants were bound to de- 
liver to coniplainant $15,000 in iifst mortgage bonds of the corpora- 
tidh. The answer allégés that an order for thèse bonds upon the 
treasurer of the corporation was given to the complainant, and re- 
tainêd by him for some weéks without objection, and after that it 
was accepted by him. The clause in the answer excepted to is in 
thèse Words: "Thèse défendants assumed, and had a right to as- 
sume, that the said accepted order was satisfactory to complainant, 
and, so aSsuàiing, thèse défendant? proceeded as rapidly as possible 
in carrying out the enterprise and în àrranging for the exécution of 
the mprt'gagé and the issue of the bonds." This is a matter of dé- 
fense! Itnîust be sustainéd by évidence, and raises a distinct issue 
resporisivfi to the bill. Whéh the évidence is taken, it must appear 
that an order was given, that it' wâs acj;ually or constructively ac- 
cepted, and that it coverèd thé bonds for which the contract made 
provision. This exception is not well taken. 

4. The fourth exception js tO the ninth paragraph of the answer, 
wherein ît is averred thât ^o per cent, of the capital stock of the 
corporation was paid in in money, in labor, and in property. The 
law àllowed this mode^of payment. Thé essential averment was that 
20 per cent, of the capital stock was paid in. What proportion the 
money bore to the prqperly or labor, and what proportion each of 
thèse bore to the other.is not important. This is a matter of évi- 
dence, npt oi pleading. The fourth exception is not well taken. 

5. Soj,also, with regard to the fîftlj. exception tp the tenth para- 
graph ôt the answer repjying tO thé f ourteenth paragraph of the 
bill. The answer sets up a. defeiise tp t^e allégations of the bill in 
the paragraph, and this défense invplyes the construction of the con- 
tract, It f aises a clear and well-defihed issue, and is neither imper- 
tinent nor npt responsive to the bill. ; 

6. Thé sixth exception is lo the fîf|;':éenth paragraph of the answer, 
intendéd ^tprepiyto the. t\venty-sixtti paragraph of the bill. The 
twenty-sixth paragraph pi the bill is in Ijhese words: "That it was 
the cpmpiàiriant's origîjial purpose.to. purchase ail the said lands 
from the origifiârownfefs tliereof, ani^ he would hâve donc so if he 
had ;i0t;béèn diverted by the said Chew, and induced by him to enter 
iiito îfieïaid contract of istjune, 1900." This averment the com- 
plainant eVidently deems pertinent and material to his case. To it 
the détendants say: "That, as regards the allégations of paragraph 
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26 of tHe complaint, thèse défendants do not know what complain- 
ant's original purpose may hâve been, but upon information and 
belief they allège that at the time he made the contract with Chew 
of June I, 1900, he was ready to abandon the whole enterprise, and 
had already suffered to lapse ohe or more options which he acquired 
with others." The complainant having introduced into the case his 
original purpose, the défendants had the right to traverse and ex- 
plain it. 

7. The seventh exception is not well taken, because the décision 
upon it would involve a décision of the case on its merits. 

8. And the same objection lies to the eighth exception. Excep- 
tions to the answer do not perform the office of a demurrer in pre- 
senting the question whether the facts averred in the answer con- 
stitute a défense to the case made by the bill. As it is not permis- 
sible to file a demurrer to an answer, if it be desired to submit a 
case on the questions of law arising in the answer, the only method 
is by setting down the case for hearing on bill and answer. See 
Shiras, Èq. Prac. U. S. Courts, 59 ; Grether v. Wright, 23 C. C. A. 
500, 75 Fed. 742; Walker v. Jack, 31 C. C. A. 462, 88 Fed. 576. 



SOUTHERN ET. CO. T. MACHINISTS' LOCAL. UNION NO. 14 et aL 
(Circuit Court, W. D. Tennessee. October 1, 1901.) 

1. INJUSCTION — LaBOR StRIKKS — GhOUNDS of EQUITY JnRISDICTION. 

The remedy In equity by Injunctlon to restraln strlking workmen 
from unlawfuUy Interferlng with the rights of nonunlon "workmen and 
their employers Is an entlrely Independent one, arising eut of the con- 
ditions of Inadequacy of the other Independent remedy by an action 
at law for damages, nelther having any relation to the remedy by 
criminal prosecutlon, except that the crlmlnal laws may be so effectlvely 
enforced that there "will be no occasion to resort to them; and the 
Inadequacy of the protection afforded under such laws, from whatever 
cause, affords the occasion and necesslty for a resort to equity. 

t. Saub. 

A labor union conducting a strike, whlch malntalns pickets and guards 
aronnd the works of the former employer for the avowed purpose of 
preventlng nonunlon workmen from worklng thereln, cannot avold re- 
aponsibllity for Personal assaults on such workmen, and other unlawful 
acts commltted In direct furtherance of such purpose, because such àcta 
were not commltted by its orders, and perhaps not by Its members, nor 
because it passed a resolution, not made public, counseling that peace- 
able methods alone be used, where It did not in any public way protest 
agalnst or disown such acts, or take any measures to assist in prevent- 
lng or punishlng them, In such case the action of the union in attempt- 
Ing to enforce its tmauthorized edlct that no others should work for the 
employer by a dlsplay of force and the menace of its pickets must be 
held, for the purpose of an application for an injunctlon, to bave been 
the direct incltlng cause of whatever acts were eommitted by its own 
members or others in violation of the personal Ilberty of other work- 
men and for its beneflt 

8. Same— Acts ih Violatioh g? PkrsonaIj Lœkbtt. 

The members of a labor tmlon, in obédience to ordera from the central 
organizatlon, went on a strike agalnst their eniployer. The union estab- 
lished and maintained pickets around the shops of such employer, and 
its members cllmbed telegraph pôles and f ences to watch such shops, and 
gathered in numbers at the entrances, and sent violent abusive and 
threatenlng messages to workmen inslde. They thrust themselves on 
onwiUing workmen to argue and persuade, and in some Instance» Per- 
sonal assaults wera made upon sucli workmen by atrikara or their 
111»— 4 
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frlenaç. The ettfict was to flflve ^way a nmpber o£ the -workmen throuib 
fèar for fhelr Personal safèty, wMe those who remâlhed for the moat 
part stayéd IHslde the wOrks, Wherè they ate andiwete lodged. fleî*, 
that such actss were not wltblB.the right of peaceable and lawful per- 
suasion, but wçre aets of iDena«|€! apâ. besieging, in violation of the 
Personal rights of the workmen and. their employer, wh.ich entitled the 
latter to an Injunctlon. 

4. SaMB— EntICING AWAT ApPHENTrCKS^TBNNESSEE Statute. 

A statute oC Tennessee (Acts 1875,> e. 93) provldes "that hereafter It 
shall not be lawful for any person In this state knowlngly to hîre, con- 
tract ■^Ith, decoy or entlce away, dlrectly or Indirectly, any one, maie or 
female, who Is at the tlme under contract or eniploy of another." 
iBeld, that under such statute,' ai well as by the coniinon law, it was 
unlâwful for a labor union whose Inembers were on a strlke to endeavor, 
through a comjplttee appojnted for the purpose, to persuade apprentlces 
under contract to work for their employer for a term of years to vlolate 
such contract and leave their employment, and that such attempts 
should be enjoined as an unlâwful conspiracy where, if successful, the 
injury to the employer would be Irrémédiable. 

5. STATHTESt-RULES OF CONSTRUCTIOK. 

Where the language of a etatu^ is unambiguous, and by its plain terms 
it applles to; ail persons, thè courts are not authorlzed to llinlt it by con- 
struction to a particular clags' of persons upon some outside considéra- 
tion, as of the supposed pcfllc^ or reason whieh ledto its enactment 

In Equity. Suit to enjoin the continuance by défendant labor 
union and its members of allèged unlâwful acts. Çn motion for pre- 
liminary injunction. 

, F. P. Poiston, for plaintiff. 
A. B. Pittman, for défendants. 

HAMM0ND, J. Adhering as I do to the Opinion expressed în 
the case,,, of American Steel & Wire Co. v. Wire Drawers' & Die 
Makers' Unions Nos. i aijd 3 (C. C.) ,90 Fed. 598, and believing that 
this case, like that, is to be governed by the case of In re Debs, 158 
U. S. 564, 15 Sûp. Ct. 900, 39 L. Ed. 1092, nothing further need be 
said as to the law of this case.. And it only requires that we shall 
give attention to, the facts proVén, in order to détermine if they 
justify the same judgment as, in tïipse cases. But before doing this 
I wish to- cite for our instruction tan article which has fallen under 
my notice sincé the argument in this case bégan. It is entitled "Per- 
sonal Liberty and Labor Strikes," ànd appears in the current Octo- 
ber number of the North Ameï;içfiO; Review (volume 173, p. 445). It 
is written by the Most Révérend Archbishop Ireland, and présents 
the law governing this case so aceurately and tersely that I désire 
to adopt it'as my own judgmentj'yiiid to quote ffom it certain pas- 
sages pertinent to this case. No.Jawyer or judge, Within my read- 
ing, has stated the principles of judgment controlling the courts in 
thèse ca«ies more aptly, though uritechnically, than this learned prel- 
ate. Quoting, for illustration, from an English statute of 1875, 
passed ipr the aid , and éhlârgemefltôfVthè, "rights .of :the labor unions 
in coridyçting stril^es, he calls attentiàn, to the prohibitions of ,that 
act defining what the strikers may not do. Now we hâve no act of 
congresS or of the Tennessee législature simpar tb that act of 
parliâméïit, which was passed to confer, upon iaboi; unions larger 
powers.bfci^use under the common law of; conspiracy and the like 
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they could not do what the act permits, and it is this more restrictive 
common law which governs this and other American courts where 
no législation has been had in aid of the strikers. Indeed, in Ten- 
nessee, as we shall see presently, what législation we hâve is hostile 
to the strikers, and possibly more restrictive on thera than the com- 
mon law of the state otherwise would be. But the prohibitions of 
the English act formulate those of our own law and those which ex- 
isted in England before their act, and they were only inserted lest 
the act itself might hâve been taken to abolish those prohibitions. 
This statement is supported by the Debs Case, and those which be- 
fore or since hâve enunciated the same doctrine. For this court it 
is a closed question, by the authority of the suprême court of the 
United States, and no longer open for debate. We are not now con- 
cerned with what the strikers properly may do in furtherance of 
their strike, but only with what our law forbids them to do. It for- 
bids, without statute, precisely the same things this English act 
forbids, and punishes criminally; and by the authority of the Debs 
Case a court of equity will, in a proper case, restrain by injunction 
the doing of those same things. Thèse, as quoted by Archbishop 
Ireland, and approved by him as expressing the moral and Christian 
as well as the municipal law, are as foUows : 

"Every person -who, with a view to compel any other person to abstain 
from doing or to do any act which such other person has a légal right to 
do, or abstain from doing, wrongfully and without légal authority uses vio- 
lence or intimidâtes such other person, or his wife, or children, or Injures 
property; or persistently folio ws such other person about from place to 
place; or hides any tools, clothes, or other property, owned or used by such 
other person, or deprives him of, or hinders hlm In the use thereof; or 
watches or besets the house or other place where such other person résides 
or Works, or carries on business or happens to be, or the approach to such 
house or place; or follows such person with two or more other persons In 
a dlsorderly manner or through any street or road, shall on conviction be 
punlshed as provided," etc. 

The proof before us shows that the défendant strikers hâve vio- 
lated every one of thèse prohibitions of our law, so conveniently 
formulated by this English statute, except hiding tools and intim- 
idating the wives and children of the "scabs." Quoting from a 
South Carolina case in 1894, this distinguished priest, who lends 
his influence to correct the evil of unlawful violenpe in conducting 
strikes, again states the catégories of unlawful acts thus : 

"By threats, menace. Intimidations, and opprobrlous eplthets addressed to 
plalntifC company's officers and worlimen, and by gathering In crowds about 
the company's place of business and at the boardlng places of their work- 
men, and by following sald workmen to and from their work, stopping them 
on the hlghways, Interferlng with them in their work, and by holding them 
up to ridicule and contempt of bystanders." 

Hère again is a list of acts which is almost the same as in the 
above-quoted English statute that are not permitted to strikers, 
and the American cases could be cited in considérable numbers to 
the same effect ; but, as before stated, it is no longer an open ques- 
tion since the décision of the Debs Case, and it is unnecessary to 
cite them hère. This extract is made to say that the proof hère 
shows that quite every one of the acts mentioned in the South Caro- 
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Ilna case aSove quoted has been committed by the défendant strik- 
ers in thîs case. 

Archbishop Ireland aiso abstfacts from a Massachusetts case the 
principle which forbids such conduct in the management of strikes. 
It finds expression in the title of his article, as it finds the most able 
exposition in his argument; and I wish I might quote the whole 
of it, but abstain, though the article is comparatively brief, consid- 
ering the importance of the subject in the law of our social order. 
It is the principle of perspnal liberty so guarantied by our constitu- 
tion that it is altogether doubtful if any kind of législation could 
change the law so as to favor the labor unions by permitting them 
to secure their strikes by doing any of the now prohibited acts. The 
English parliament might do this, but it is not certain that any 
American législature, state or national, could. Says the Massachu- 
setts case quôted by the archbishop: 

"Freedom Is the pollcy of thls country. But freedom does not imply a 
rlght In one person, elther alone or in combina tion with others, to disturb or 
annoy another, either direetly or Indirectly, In his lawful business or occupa- 
tion, for the sake of compelling him to buy his peace." 

He States that the acts of violence and intimidation covered by 
the quoted statutes and décisions are less detrimental to personal 
liberty than those that happen under our own eyes, and expresses 
wonder that in America, where personal liberty is best safeguarded, 
"such things are tolerated by stâte authorities who are either un- 
willing or unable to repress them," which is really the chief rea- 
son why resort must be had to the courts of equity; ordinary police 
protection being ineflfective in fact, whatever cause may produce 
that inefficiency, as to which cause it is not necessary that the court 
of equity should inquire, the condition of nonprotection in fact be- 
ing ail witl^ which it is concerned. ,: 

The suggestion that the same constitution which safeguards the 
Personal, liberty of the "scab" and his employer guaranties to, its 
violators trial by jury for their crimes or offenses arising out of the 
violation is not an answer to the fact that prosecutions and consé- 
quent convictions are either wholly wanting or inefïective for the 
protection of the "scabs" and their employers. The Dèbs Case 
settles that the same constitution also guaranties the équitable rem- 
edy. It is not, indeed, as the able counsel of défendants argued that 
it is not, a concurrent remedy with that afiforded by criminal prosecu- 
tion; and it is One dépendent, as he says, ûpon conditions among 
which mère police failure is not included, but that failure is none 
the less the occasion of the resort to equity, — the paramount neces- 
sity for it. The équitable remedy is a wholly independent one, arising 
out of conditions of inadequacy of that other likewise wholly inde- 
pendent remedy of an action at law for damages ; and upon neither 
of thèse does the remedy of, criminal prosecution hâve the least 
beafing, except that, if the criminal law be so thoroughly executed 
that there çùUld be no violations of or offenses against the per- 
sonal liberty pf the "scabs" and their employers, there would then 
be no occasion for actions at law for damages or bills in equity for 
injunction. Thàt is ail the relation that the criminal law has to» 
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such suits as this. In re Debs, 158 U. S. 564, 594, 15 Sup. Ct. 900, 
39 L. Ed. 1092. On this view it may be conceded, also, that while 
in the Cleveland Strike Case, cited in the beginning of this opinion, 
as counsel says, there was sympathy with the striking violators 
of the law and helpful abstention by the poUce from ail interférence, 
hère the proof shows that the mayor and chief of police allowed 
the spécial policemen selected and paid by the plaintiff company to 
guard the workshop, and refused the demand of the strikers that 
they should be removed. Still this was not effective to stop the 
unlawful conduct of the strikers, and, in any event, has no bearing 
on the right of the plaintifiE company to the relief asked, as we hâve 
endeavored to show. 

Returning to the article already quoted, I may adopt from it the 
answer it makes to another argument made in this case, — that the 
labor union hère impleaded is not responsible for the disorders 
proven, and that it set out to conduct the strike peaceably and accord- 
ing to lawful restraints. The writer says : 

"And, indeed, acts of violence do occur In connection with strikes, wtilch 
the labor unions do not approTe, and for which they eannot be held respon- 
sible. Is it not, however, true that mueh at least of the interférence with 
Personal liberty of which we eomplain Is the direct act of the unions? Are 
not the pickets of the unions usually the flrst to hâve recourse to threats 
and violence? And, even where mobs are the guilty party, are not the 
unions indirectly responsible? Should they not hâve foreseen the acts to 
which the mobs so easily resort, and should they not hâve taken measures 
to obviate such acts? Should they not at least protest when such acts hâve 
unfortunately taken place?" 

So it was hère. There was no protest by this labor union, No. 
14, when "Williams was assaulted, beaten, locked in a box car, and 
shipped put of town on another railroad, nor when Ridge was as- 
saulted and beaten. No steps were taken to expel from the union 
thèse violators of the law and of the personal liberty of the "scabs" 
and their employers, nor to censure them, nor to discover them to 
the police. Absolutely nothing was done in this way to disown thèse 
acts, and now the only reliance is that the original minutes of the 
union counseled and directed there should be no violence, of which 
it is not shown that the "scabs" ever had any notice.. How could 
they know that the union repudiated thèse assaults which deterred 
them and kept them besieged in their workshops? The union, con- 
ducting the strike on orders from Toronto, Canada, a foreign coun- 
try, by the way, got the benefit of whatever force lay in thèse assaults 
as an example of what could be done if the edict of the union that 
none should work for the plaintifï company were not obeyed. It was 
an ever-present force, and, under the circumstances of picketing and 
beleaguerment, had ail the efifect of an army with banners, as a force 
threatening and déterrent ; and I hâve no doubt it was so intended 
by the strikers who used it, whether the union approved it or not. 
Its effect on the "scabs" was instantaneous, and it seriously injured 
the plaintifï company's efforts to supply laborers. Forty or fîfty left 
and refused to work. Some, no doubt, through "persuasion" and 
voluntarily, but, equally without doubt, some through fear of this 
and other threats of violence ; and as to thèse last the right of per- 
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so^al liberty ià work, if one wishes; without fear, was violated. And 
it ié "à right of which no men can with àny shadow of equity de- 
pHye ànotner." North Am: Rev. vol". 173, p. 448. If it be said that 
a striking workman "has a sort of proprietary interest in his place, 
and that when another steps into it he is an unjust aggressor, who 
deserves to be summarily dealt with; that strikes must fail if em- 
ployers are allowed to fill the places of strikers ; and that compulsion 
brought to bear on nonunion men to prevent them from working 
is necessary as a measure of war, and therefore justifiable,"^the re- 
ply is that "statements of this kind, however, are social sophistries, 
which, if put into practice, would speedily undermine the structure 
of civil society." And "if strikes necessarily require, as a condition 
of success. the violation of personal liberty and the subversion of 
social order, then strikes stand self-condemned." Id. 

Enough has been said to show that the court is of the opinion that 
the défendants are responsible for the assaults upon and the beating 
of Williams and Ridge, the ugly détails of which need not be giveii. 
If we were trying the défendants upon indictments or as a police 
magistrate, possibly the prdof would fall short of conviction, upon the 
ground of a reasonable doubt, though even that may be questionable. 
But, whether any of the named défendants made those assaults or 
not, they were made in their behalf and for their benefit, and in aid 
of their strike. That is sufficient. If the picketing, the cHmbing of 
the adjacent téléphone pôles, the climbiiig upon the fences, the watch- 
ing of the shops, the assemblies in the streets and at the entrances 
and the constant and unceasing surveillance had been confined to 
obtaining information and to unobjectionable social intercoutse, for 
the purpose of begging and entreating not to work, there could be 
no injunction. But the thi'usting themselves upon unwilling "scabs" 
to "argue"; "persuading," picketing, climbing pôles and fences, 
as an exhibition of force and threats, accompanied by such assaults 
as hâve been mentioned ; violent, abusive, and threatening messages 
sent to "scabs" inside, and the like, as shown in this proof, — corne 
clearly within the décisions against such conduct. The character of 
thèse acts is conclusively shown by the fact that many, if not ail, who 
left were made afraid, and by the fact that those who remain and 
are at work feel the necessity of keeping inside the plaintifif's yards, 
lodging and eating there in places provided for them by the plaintiff. 
In fact, they are besieged, and act wisely to keep inside, in view of 
what has been donc and may yet be done if not enjoined. The proof 
corivinces me of this. Thèse défendants and other strikers similarly 
situated, in efifect and by their conduct, hâve assumed that "scabbing" 
is as much an offense against municipal and social law as it is against 
the law of their labor unions, and therefore that ail nonunion laborers 
are bound by their law, and may be made to respect it. Not being 
able to use the ordinary processes of the law of the land to enforce 
obédience to their strike law, they proceed to use such other force 
as they may command, it being such as they used in this case. It 
ohly requires a moment's refîection to see that this is an unjustifîable 
assumption, and imposés upon nonunion laborers and ail employers 
of labor, and indeed upon ail other peoplé, the most détestable of 
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ail tyrannies, — laws made without représentation in the law-making 
body. The assumption and insistence on obédience to it are of them- 
selves unlawful whenever the insistence takes the form of compul- 
sion, be the force used what it may. And, if there be the éléments 
of compulsion in fact, it is idle to call it '"persuasion" and "argu- 
ment," and expect such a désignation to relieve.it of unlawfulness. 
Compulsion with a club is not "persuasion," even if the victim of 
the club be another man selected as an example of what a club may 
do. And so of any less violent force, if it be in fact a compulsory 
force. If I may be permitted to borrow the thought from Arch- 
bishop Ireland, the condemnation of thèse abuses against personal 
liberty, and the maintenance of the freedom to work and contract for 
work without any man's hindrance, "is to serve the cause of labor 
and labor unions." 

The labor unions hâve gained the victory in the struggle which 
denied their own freedom to combine together to quit work coUec- 
tively, and use such peaceable means as the law allows to promote 
their strikes. It took an act of parliament in England to enlarge 
this right against the common-law prohibitions of conspiracy and 
combinations to incite others to quit work. But our courts in Amer- 
ica generally hâve yielded the enlarged right without a statute. So 
much gained for the sake of personal liberty by the strikers should 
induce them to yield the same rights of liberty to the "scabs" — a 
word I use because it is the technical word of the labor unions and 
the strikers — and their employers. The strikers cannot hâve, under 
the law of equal rights, a liberty of contracting as they please, work- 
ing when they please, and quitting when they please, which does not 
belong alike to the "scabs" and their employers. And it is this right 
the courts of equity enforce by injunction. The suprême court of 
the United States has estabhshed that as the law of this case. 

Attention has been called to an act of the Tennessee législature 
(Acts 1875, c. 93, p. 168) entitled "An act to regulate contracts be- 
tween employer and employé, and to impose a penalty for the viola- 
tion thereof." It reads as follows : 

"Section 1. That hereafter it sliall not be lawful for any person in this 
Rtate Isnowlngly to hire, contract with, decoy or entice away, directly or 
indirectly, any one, maie or female, -who is at the time under contract or 
employ of another; and any person so under contract or in the employ of 
another leaving their employ without good and sufflcient cause, before the 
expiration of the time for which they were employed, shall forfeit to the 
employer ail sums due for service already rendered, and be liable for such 
other damages the employer may reasonably sustain by such violation of 
the contract." 

The second section imposes a liability for damages against any one 
violating the provisions of the first section by hiring, whether he knew 
of the prior contract or not, if, being notified, he does not discharge 
the laborer, etc. And the third section repeals ail laws or parts of 
laws in conflict. Shannon's Code, § 4337 et seq. This act is perhaps 
only declaratory of the cornmon law as against the laborer breaking 
his contract of service, and possibly as against one who "decoys" or 
"entices" him away and employs him for himself. Certainly it is 
against the common law for two or more to conspire to decoy or en- 
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tice Itîiji àway whh intent to injure the employer, if he be under a 
contïàdt of service which he may not terminate without the consent 
of the eriiployèh Arthur v. Oakes, ii C. C. A. 209, 63 Fed. 310, 321, 
25 L. R. A. 414. The statute, however, does not deal with such con- 
spiracies diredtly, and can only be held to include them upon the 
theory that "any person" includes more than one, and that it is as 
much a violation of the statute for two or more to do the prohibit- 
ed thing as it is for a single individual to so act. In this vievv 
the statute undoubtedly strengthens the plaintiff's case where a 
conspiralcy is shown, as hère, although it does only déclare what, 
in respect of that, the law otherwise would be. For it is a législa- 
tive command that supersedes the old law, which is not repealed, 
however, where there is not a conflict. Also, in the same way, 
it strengthens the right to an injunction by a court of equity, which 
undoubtedly restrains sUch conspiracies, "in a proper case, if the 
injury threatened Would be irrémédiable at law," says Justice Har- 
lan in Arthur v. Oakes, il C. C. Aj 220, 63 Fed. 321, 25 L. R. A. 
429. This statute enlarges the remedy at law, possibly, as to single 
individuals, but not so, possibly, in equity, because "a court of 
equity," says the same high authority, "without exception, will not 
compel the actuàl, affirmative performance by an employé of mere- 
ly Personal Services," even under a contract. Id., 11 C. C. A. 217, 
63 Fed. 318, 25 L. R. A, 425. Nor does the injunction against 
conspiracies Compel such performance, but only forbids others 
to incite or entice the employé to break his contract, with intent 
on the part of those others to injure the employer. Id. Thèse 
considérations would be unimportant hère if the proof did not show 
that there are employed by the plaintifF company "apprentices" un- 
der' contract for a term of four years each to learn his trade in the 
machine shops of the plaintiff. The défendant union appointed a 
committee to see thèse "apprentices" and induce them to leave the 
service of the plàintifï company, and this the committee of strik- 
ers did, but without success, Ihey being still in that service. That 
this was a violation of this statute, and of the common law as well, 
I hâve no doubt, and that its récurrence should be enjoined there 
can be no question. As to the othei* employés, there is no proof 
that they were ùndef any. time or other contract limiting their 
right \o ' quit wqrk at ■will, and as to them the case stands upon 
the other footing of this opinion already set out. The only cases 
where the suprême court of Tennessee has considered this statute, 
so far as counsel or the court are advisèd, are those of McCutchin 
V. Taylor, 11 Lea, 259, and Morris v. Neville, Id. 271. By thèse 
cases the statute was liioSt rigidly ènforced against those who had 
decoyéd and enticed away the labOrefs. They werè negro farm 
labbrers in both cases,— certainly in bné case, and presumably in 
the other; and I hâve nodoUbt, as counsel argue, that this statute 
wâS intended solely for that class of laborers, — agrîcultural farm 
hands,-^ahd possibly to prévent hoUseWives from décoying or en- 
ticing away each Othef's cooks or other servants. But this nowhere 
appears on the face of the statute, or otherwise in any other way 
than as an inferencfe to be drawn from what couns.el and the court 
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know of the political and industrial conditions of this section pf the 
country. It may be conceded that it is not at ail likely that a Ten- 
nessee législature intended to make by this statute a law against 
strikes and strikers and the labor unions. See Acts fenn. 1901, 
p. 146, c. 104. But this considération cannot control the courts in 
the construction of the statute, if it be broad enough in the language 
used to cover the case of strikes and the labor unions. If a législa- 
ture intends to limit its enactment, they must dp so by the terms of 
the act itself, and no other limitation is authoritative where the lan- 
guage is unambiguous and construes itself. It is not permissible to 
go outside a statute. plain in its words, as covering ail labor contracts 
and laborers, and to say, on any considération whatever, that there 
was an intention to limit it to a particular class of laborers, white or 
black, or however else such classification may be ma(ie, as.of agri- 
cultural or industrial workmen ; not when the subject-matter and the 
language used comprehend both thèse and ail other classes. Par- 
ticularly is this so under constitutions forbidding race and class dis- 
tinctions. If the législature intended to.limit th}s act to farm labor- 
ers, they should hâve said so, if they hâve the constitutional power to 
so limit such an act, as to which I express no opinion, because the act 
expresses no such limitation, and we cannot add it to the words of the 
act. Mr. Justice Lamar makes this familiar principle so plain by 
his statement of the reasons for it that any other citation is scarcely 
necessary than the case of Lake Co. v. RoUins, 130 U. S. 662, 9 Sup. 
Ct. 651, 32 L. Ed. 1060. There are cases where the political and in- 
dustrial conditions might interpret a statute, but, as Mr. Justice 
Lamar says of governmental policy, it is only in cases where the 
statute is dubious, and open, on the face of it, to diflfering interpré- 
tations. Railroad Co. v. Phelps, 137 U. S. 528, 11 Sup. Ct. 168, 34 
L. Ed. 767. In the latest case on the subject Mr. Justice Harlan 
says : 

"Our proTince Is to déclare what the law is, and not, under guise of inter- 
prétation, or under tlie influence of -what may be surmised to be the policy 
of the government, so to départ from sotind rules of construction as in ef- 
fect to adjudge that to be law which congress has not enacted as such. 
Hère the language used by congress Is unambiguous. It is so clear that the 
mind at once recognizes the intent of congress. Interpreted accotding to 
the natural Import of the words used, the statute involves no absurdity or 
"contradiction, and there is consequently no room for construction. Our duty 
Is to give effect to the wlU of congress, as thus plainly expressed." Dewey 
V. U. S., 78 U. S. 510, 521, 20 Sup. Ct. 981, 985, 44 L. Ed. 1170, 1174. 

See, also, U. S. v. Fisher, 2 Cranch, 358, 399, 2 L. Ed. 304, where 
Mr. Justice Washington consîders the subject with his unfailing ac- 
curacy of statement and ability. Mr. Justice Brown reviews the 
cases most instructively in Hamilton v. Rathbone, 175 U. S. 414, 
419, 20 Sup. Ct. 157, 44 L. Ed. 221, and thus enunciates the uni- 
versal rule of the courts : 

"The gênerai rule is perfectly well settled that where a statute is of 
doubtful meaning, and susceptible upon its face of two constructions, the 
court may looli into prlor and contemporaneous acts, the reason which in- 
duced the act in question, the misehlefs intended to be remedied, the ex- 
traneous circumstances, and the purpose intended to be accomplished by it, 
to détermine its proper construction. But where the act is clear upon its 
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fa«é, ànd wben stanaing alone It la falrly susceptible ol' but ône construc- 
tion, that construction must be glvea to it." 

On this rule it is impossible for us to go outside the statute of 
1875 and say that the Tennessee législature only intended it to 
apply tb "farm hands." It must be taken to mean what it says, 
"that it shall not be lawful for any person in this state, knowingly, 
to hîre, contract with, decoy àt ehtiée âny one, maie or female, who 
is at the tîme under contract ôr in the employ of another," etc. 
L,aws ïS/s, c. 93, § I. This statute may impose a servitude upon 
freemen that they shall not, at wiil, break their contracts of labor, 
or hire to others, nor shall Others bë free to hire therh ; but if so, 
the fault is not that of the courts càHed upon to construe its plain 
words that hâve no ambiguity or litilîtation, and hère they include 
thesç dèfefadants, so far as the statute is applicable as above indi- 
cated. 

Irijunction granted upon bond of $1,000, arid on condition that 
plaintiff shall immediately pay the ireasonable compensation of the 
spécial examiner and' the stenogrâpher. This condition is attached 
because the technical judgment for costs cannot be now given, and 
it is oÀly On a final héaring that the court can adjust them as be- 
tvi'een tne jiarties, which matter is reserved. Meantime it is just 
that thé plaintiff inaugUràting this litigation should provide this 
extraordiriary expense, so that the examiner and stenographer shall 
not wait for their fair compensation. But, the court being now 
advised that the parties hâve each paid one-half thèse expenses, the 
question of costs is reserved for final hearing as between the par- 
ties. So ordeted, ' 1 
■ NOTE. 

When the readlng of the opinion had been flnlshed, Judge HAMMOND 
said he TFOùld order the decree submitted by Mr. Poston, counsel for the 
railroad company, to issue against the défendants, wlth one important 
change^ He had reafl it Tery caref ully, he sald, and almost microscopicaJly. 
As drawn by Mr. Poston, ît was a gênerai, sweeping decree, whereas he 
thought the relief sought shpuld be from the commission of speciflc acts 
chargea in the bill, and changed it àccordingly. 

The order as entered by the court was as follows: 

"It is -hereby ordered, adjudged, and decreed that the Machlnists' Local 
Union No. 14, ofMemphis, Tennessee,, and W. J. Adams, as président, and 
F. W. Borsch, asispçretary tiiereof, and F. Baiser, G. W. Buckalew, W. M. - 
Cooper, D. J. Farrell, W. S. Griswold, F. Henze, F. B. Hazlewood, T. T. 
Kearney, J. WllUarnson, J. Mommens, J. P. Stanton, Charles Wise, O. P. 
Marshall, Jr., h. E. Turner, Sam Tumer, 0. D. Bailey, G. F. Bailey, George 
West, and John Boschart, as indivîduals and as members of said Machin- 
ists' Local Union NoJ 14, and any and ail other persons associated with them 
in commltting the acts of grievances complalned of in said bill, be, and they 
are héreby, ordéred and. commanded to desjst and refrain from in any mau- 
nér interferlng with,'hinderlng, obstructlng, or delaying any of the business 
of the Southern Eallway Company, or its agents, servants, or employés in 
the discharge of their duties as such, in the opération of said railway and 
In the machine shops of said company at Memphis or elsewhere by tres- 
pàssing on or entering upon the grounds and premises of said company, 
or wlthin Its yatàs'àt dépôts, for the purpose of interferlng therewith, or 
hlndering or obstructing its business In any manner whatsoever, or with 
the purpose of cdmèelllng or induclng, by threats, force, intimidation, vio- 
lence, violent 01* abusive language, or persuasion, any of the employés of 
said Soiitherh Railway Company to refuse or fail to perform their duties 
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as such employés; also from comi^elling or Inducing or attempting to com- 
pel or Induce, by threats, intimidation, force, or violence, or abusiye or 
violent language, any of the employés of said company to leave its service 
or fail or refuse to perform their duties as sucli employés, or to eompel or 
attempt to eompel, by threats, intimidation, force, violent or abusive lan- 
guage, any person desiring to seek employment in said shops from so ac- 
cepting employment therein; also from entering upon or establishing a 
plcket or pickets of men on or patroUing its trains entering or about to en- 
ter or leavjng or about to leave the eity of Memphis, for ttie purpose of in- 
ducing or compelling, by threats, intimidation, violence, violent or abusive 
language or persuasion, any employé of said company to fail or refuse to 
perform his duties as such, or for the purpose of interviewlng or talking to 
any person or persons on said train or trains coming to Memphis to accept 
employment with said company, for the purpose and vrith the intention of 
Inducing or compelling them, by threats, violence, intimidation, violent or 
abusive language, persuasion, or in any other manner whatsoever, to refuse 
or fail to accept service with said company; also from compelling or in- 
ducing or attempting to eompel or induce by threats, force, intimidation or 
violent or abusive language, any employé of said Southern Railway Com- 
pany to refuse or fail to perform their duties as such employé, and from 
compelling or attempting to eompel or induce, by threats, intimidation, force, 
or violence, or abusive or violent language, any such employé to leave the 
service of the complainant, and, by like methods, to prevent or attempt to 
prevent any person desiring to accept employment with said Southern Rail- 
way Company in its shops at Memphis or elsewhere from doing so by 
threats, violence, force, Intimidation, or violent or abusive language; also 
from piling brick or other objects against or on the fences of said Southern 
Railway Company inclosing its said yards and shops in the city of Memphis, 
and from climbing or attempting to climb on, upon, or over said fences, or 
from looking through the cracks or holes In said fences, for the purpose of 
interviewing or talking to employés of said company working in said yards 
and shops, in order to induce them to leave the service of said company; 
also from climbing telegraph, téléphone, or other pôles In or on the side- 
walk and near to or adjolning said fences inclosing complainant's yards 
and shops, for the purpose of halloaing or beckoning to said employés whilst 
in or at work in said yards or shops to corne to the fence to be talked to 
by them, in order to induce said employés to leave the service of the com- 
plainant; also from sending or earrying into said yards or shops hostile, 
threatening, or abusive language or messages to and of the employés work- 
ing therein, for the purpose of forcing or inducing or attempting to force 
or induce said employés or any of them to leave the service of said com- 
pany, or to fail or refuse to perform their duties as such; also from inter- 
fering in any manner whatsoever, either by threats, violence, intimidation, 
persuasion or entreaty with the apprentices now at work in the shops of 
said railway company, In order to entice or induce them, or either of them, 
to quit the service of said company, or to fail or refuse to perform their 
duties as such apprentices, and from ordering, aiding, directing, assisting, or 
abetting in any manner whatsoever any person or persons to commit any 
or either of the acts aforesaid; and the said défendants, and each of them, 
are forbidden and restrained from congregating at or near the premises of 
the said Southern Railway Company In the city of Memphis, and from pick- 
eting or patrolling said premises, for the purpose of intimidatlng its em- 
ployés or coercing them by threats, intimidation, violence, abusive or vio- 
lent language, or preventing them, in the manner aforesaid, from rendering 
their service to said company, and, in like manner, from inducing or coercing 
them to leave the employment of said Southern Railway Company, and 
from in any manner so Interfering with said company in earrying on its 
business in its usual and ordinary way, and from Interfering, by threats, 
intimidation, violence, violent or abusive language, any person or persons 
who may be employed or seeking employment by said Southern Railway 
Company in the opération of said railway and shops; aniî the said défend- 
ants, and each and ail of them, are hereby restrained and forbidden, either 
singly or in combination with others, from coUecting In and about the ap- 
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prtoàëbleS^ to sàld dépôt and yards for the purpose of plcketlng or patrolllng 
or g^krdîbg the Streets, avenues, gâtes, and approaches to the property of 
sala Ci>mpanj' for the purpose of intlmidatlng, threatening, or coercing any 
of thé emploirés of said company from work In said shops, or any persons 
seeklng employment therein from enterlng into such employment, aud from 
so Interferlng wlth said employés In golng to and from their dally work In 
the yards and shops of sald company; and défendants, and each and ail 
of them, are enjoined and restrnlned from golng, either singly or collect- 
iTely, to the homes or boardlng houses of complainant's employés, or any 
of them, for the purpose of intlmidatlng or coercing any or ail of them to 
leave the employment of complainant. It Is further ordered that the afore- 
sald Injunctlon and writ of Injunctlon shall be in force and blnding upon 
each of sald défendants, and ail of them, so named in said blll, from and 
after service upon them severally of a copy of thls order by dellvering to 
them a copy thereof, or by reading or offering to read the same to them, 
and shall be blnding upon each and every member of sald Machinists' Local 
Union No. 14 of Memphls, Tenn., from the time of notice or service of a 
copy of thls order upon said W. J. Adams, président, and P. W. Borsch, 
secretary thereof, and Other members of said union, parties défendant here- 
to, and shall be blnding upon sald défendants whose names are alleged to 
be unknown, from and after the service of a copy of thls order upon them 
respectlvely by the reading of the same to them or by publication thereof, 
or by postlng, and shall be blnding upon said défendants and ail other 
persons whomsoever who are not named hereln, from and after the time 
when they severally hâve knowledge, by actual service, of publication of 
the entry of thls order and of the existence of this injunctlon; this order to 
continue in eflect untll the further orders of this court, and conditioned on 
complainant flrst enterlng Into bond in the sum of $1,000, conditioned for 
the payment of costs and moneys adjudged agalnst them in case this in- 
jonction shall be dissolved; said bond to be approved by the clerk of thls 
court" 



BENDER V. KING et al. 

(Circuit Court, D. Montana. September 4, 1901.) 

No. 9a 

1. JoDiciAL Sales— RioHT of Rédemption— Montana Statdtb. 

Code Civ. Proc. Mont. § 7Ô2, provides that, where the answer of a 
défendant admits a part of the claim sued on to be just, the action may 
be severed on plalntlfif's motion, and judgment rendered on the part 
so admitted. A plaintifC sued on two distinct causes of action, and pro- 
cured an attachment on both, whlch was levied on real estate. The 
action was subsequently severed under such statute, and judgment 
rendered on one of the causes of action, under whlch the attached 
property was sold to a third person; the action upon the remaining 
cause ha vlng been continued. Beld, that the attachment as to such 
part stUl remalned a lien upon the property, subject to the sale made 
under the judgment, and eonstltùted a "subséquent lien," whlch entltled 
the plalntlff, under the statutes of the state, to redeem from the sale. 

2. Same— Successive Rédemptions. 

Rédemption statutes are to be liberally construed, and where a sub- 
séquent llenholder, entltled to redeem from a sale of real estate under 
exécution, from whlch prévlous rédemptions hâve been made or at- 
tempted, pays to the sheriff the amount whlch the original purchaser is 
entitlëd to recelve, together wlth the amount of the claims of the prior 
redemptioners, the money pald In wlU be treated in equity as havlng 
been paid for the beneflt of the original purchaser to the extent of 
bis claim, and a rédemption wlll be effected, even though for any reasoa 
the prior rédemptions were not effective. 
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B. Samk— Patment Necessart to Eedeem— Tax-Sale Certificates. 

Code Civ. Proc. Mont. § 1235, requlres one redeeming from a Judlcial 
sale to pay to the purcbaser the amount of his purcbase, with Interest, 
"together ■with the amount of any assessment or taxes which tbe pur- 
cbaser may hâve pald thereon after purchase," with Interest. Seld, 
that a purchase of the property at a sale for delinquent taxes, and the 
taking of a eertlflcate of purchase therefor by tbe purcbaser at the 
judlcial sale, was net a payment of taxes on the property within the 
meaning of sucb provision, and that a redemptioner was not required 
to pay to tbe sherifC the amount of sucb certiflcate, slnce sucb pay- 
ment. If made, would not operate to redeem from tbe tax sale and ex- 
tlnguish tbe lien, which could only be effected in the statutory manner 
by payment to the county or municipal treasurer. 

4. Saue. 

A purcbaser of real estate at exécution sale, who afterwards and 
while he holds the certiflcate buys the same at tax sale, does not there- 
by become a créditer of the judgment debtor, so as to bring him withiu 
the provision of Code Oiv. Proc. Mont. § 1235, requlring a redemptioner 
from the exécution sale, "if tbe purcbaser be also a créditer bavlng a 
prier lien to that of the redemptioner," to pay the amount of sucb lien 
in addition to the amount of the purchase In order to effect a rédemption. 

6. FiXTUBBS— Theater Furnishings and Chairs. 

A building was erected, arranged, fitted, and at ail times used as an 
opéra house for publie entertainments, being Incapable of use for other 
purposes without considérable altérations. It was fltted with a stage 
and stage flxtures, and appllances to facilltate the handllng of scenery 
during theatrlcal performances, and a drop curtaln. It also contalned a 
large quantlty of theatrlcal scenery, and was furnlsbed with opéra house 
chairs, sucb as are nsually used In slmilar buildings, which were fasten- 
ed to tbe floor with serews and nails. Sucb chairs were placed in the 
building by one who was at the time the owner, and who subsequently 
freed them from liens. Seld, that ail of sucb property, except the 
scenery, which was In no way attached to the building and was shown 
to be capable of being used as well in other theaters, constituted flx- 
tures which were essential to the use of tbe building for the sole pur- 
pose to which It was devoted, and which passed to a purcbaser of the 
building at a sale under exécution. 

In Equity. Suit to compel a conveyance of real estate and to re- 
cover rents and profits. 

Forbis & Evans, for plaintifï. 

J. K. Macdonald, for défendant King. 

Roote & Clark, for défendant McFarland. 

McHatton & Cotter, for défendant Murray. 

Chas. O'Donnell, for défendant Grand Opéra House Co. 

KNOWLES, District Judge. The complainant is a citizen of the 
State of Washington, and the défendants are ail of them citizens of 
the State of Montana. The matter in controversy exceeds in value 
the sum of $2,000, exclusive of interest, and involves certain real 
property situated in Butte, Silver Bow county, Mont., commonly 
designated and known as the "Grand Opéra House," and is de- 
scribed as foUows: 

"The west 14 feet of lot No. 14, ail of lot No. 15, and the east 17% feet 
of lot No. 16, ail In block No. 29, of the original townslte of Butte, according 
to the plat of the officiai survey thereof on file In the office of the county 
clerk and recorder of Silver Bow county, Mont., together with the teaements, 
hereditaments, and appurtenances." 
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The object of the suit is to havci the défendant King declared to 
h©ld' the légal title to said property in trust for the use and benefit 
oî the çomplainant, and that he^ may be réquired to'make, exécute, 
and deliver a proper deed conyeying to çomplainant said real prop- 
erty, together with the tenements, hereditaments, and appurtenances 
thereiinto belonging or in any wisé appertaining. As against Mur- 
ray ànd the other défendants, it is to recover the rents, issues, and 
profits of the property, and certain stage scenery and appliances, 
drop curtains, and opéra chairs and seats in said building contained, 
alleged to be fixtures attached to and forming a part of the realty, 
but which said Murray claims is property personal in its nature, and 
not fixtures attached to and forniing a part of the realty, and that 
the same bélongs to him. During the pendency of the suit a re- 
ceiver was appointed to take charge of the property and collect the 
rents, issues, and profits thereof. 

The évidence shows that on and prior to the sjth day of Decem- 
ber, 1897, the défendant Grand Opéra House Company was the 
owner of the real property in controversy, and that on said z/th 
day of December, 1897, said property was sold to the défendant 
King at sherifï's sale under an exécution issued upon a judgment 
niade and given in the district court of the Second judicial district of 
the State of Montana, in and for the county of Silver Bo.w, in a cer- 
tain suit wherein one John O'Rourke was plaintiff and the Grand 
Opéra House Company was défendant. O'Rourke's suit against 
the opéra house company was uçon two separate and distinct causes 
of action, and an attachment hàd been issued thereon and levied 
upon the property of the opéra house company to secure the amount 
named in both causes of action set up in the complaint. Afterwards 
the two causes of action set out in O'Rourke's complaint were 
severed under the provisions of spction 702 of the Code of Civil 
Procédure of Montana, and O'Rourke obtained a judgment against 
the opéra house company upon one of his causes of action (being 
the one upon which exécution was issued and under which the prop- 
erty was sold to King), and as to the other cause of action the suit 
was continued and is still pending in said court. Before the sale 
of the property to King.as aforèsaid, the çomplainant Bender and 
one John F. Forbis had begun suits against the opéra house com- 
pany, and at the time of the several rédemptions hereinafter men- 
tioned and referred to they were attachment and judgment creditors 
of the opéra house company; said attachment and judgment liens 
being subséquent and subjëçt tq the .prior lien of O'Rourke's judg- 
ment and his attachment lien. Within one year after the date of 
sale of the property to King, sâid O'Rourke, for the purpose of sav- 
ing and protecting the lien of attachment still subsisting against 
the property under his cause of action, still pending and undeter- 
mined in his suit against the ôpefa house company, gave notice of 
rédemption, and paid to the then sherifï of Silver Bow county the 
amount due King on his certificatè of purchase i^nder the aforèsaid 
ejcecution sale, together with the pfopèr amount of interest thereon 
by the statutes of Montana required to be paid on the rédemption 
of real property from sales under exécution. The çomplainant, 
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Bender, thereupon and within the time, allowed by law gave notice 
of rédemption to King and O'Rourke, and paid to the sheriff of said 
county, for said King and said O'Rourke, the amount of money 
required to pay said King and said O'Rourke the sums due on the 
sale under exécution to King and on the rédemption made by 
O'Rourke, together with the proper interest by law required to be 
paid in the premises. Thereupon, and still within the time allowed 
by law for a rédemption, said Forbis gave notice of rédemption to 
said King, O'Rourke, and Bender, and paid to said sherifï the 
amount required to reimburse King on his purchase at the aforesaid 
sherifif's sale; aiso the amounts due O'Rourke and Bender upon 
their several rédemptions, together with proper interest. No other 
or further rédemptions of said property were made or attempted 
to be made within the time allowed by law therefor, or at any other 
time prior to the bringing of this suit. Thereafter, said Forbis, in 
writing and for a valuable considération, sold, assigned, transf erred, 
and set pver unto said Bender ail the right, title, and interest which 
he (said Forbis) had acquired to said property under his said ré- 
demption, together with other liens against the opéra house prop- 
erty which he then had and held. On January 19, 1899, notwith- 
standing the several rédemptions efïected from said sale under exé- 
cution, the défendant King procured for himself a deed from the 
sherifï of Silver Bow county, in which said property was conveyed 
to him by said sherifï as the holder of the certificate of purchase 
under the exécution sale made on the O'Rourke judgment, and 
said deed was filed in the office of the county clerk and recorder of 
Silver Bow county for record. Thereafter the complainant, Bender, 
gave notice of his rights in the premises to ail of the défendants 
herein and demanded possession of the premises and the rents, is- 
sues, and profits thereof. The défendant Murray received and had 
notice, as well as the others. Notwithstanding the same, he nego- 
tiated a lease of the property to McFarland in the name of the 
opéra housé company, including therein, as the property of the 
"opéra "house company, the very same property of which he claims 
to be the owner in this suit, and has coUected, received, and has 
in his possession or under his control, about the sum of $6,000 of 
rents coUected under said lease; said King never having coUected 
or received any of said rents, issues, and profits. 

It was sought to be shown on behalf of défendant King that said 
O'Rourke had failed to pay, in addition to the sum paid to the sher- 
ifï on rédemption, the amount specified in certain certificates of sale 
to King of said property for delinquent state, county, and city taxes 
which had been assessed against the property, and that, as the pur- 
chaser of the property under thèse tax sales, said King had become 
and was a creditor of said opéra house company, having a prior 
lien to that extent against its property, and over the O'Rourke, 
Bender, and Forbis judgments and rédemptions, and that the pay- 
nient of the amounts specified in thèse certificates of delinquent tax 
sales, with interest thereon, was a condition précèdent without 
which a lawful and valid rédemption of the opéra house property 
could not be and was not efïected by said redemptioners, O'Rourke, 
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B?|ider, and Forbis. It was also contended on behalf of said 
|v|lig: that the attachment'li.en upon which said O'Rourke sought 
to redeçmSaid properfy frohl said exécution sale was not a sub- 
séquent lien to that under which the property was originally sold 
to said King; that the attachment lien of said O'Rourke, if any 
he ha^ at ail, had been abrogat'ed and extinguished by reason of 
the judgment which he had obtained against the opéra hôuse com- 
pariy in the suit héreinbefore referred to, and that therefore he was 
nôt in façt a redemptioner at ail under the statut.e; that the rédemp- 
tions of said Bender and said Forbis wére in fàct merely rédemp- 
tions from the rédemption of O'Rourke, and were not rédemptions 
from the sale to King; that Said several notices of rédemption on 
the part of sàid Bender àtid said Forbis were not addressed to 
King at ail; and that théy,' llké said O'Rourke, having failed or 
negleçtîed to pay, or tender to hirii (King) the amounts specified 
in the certificates of sale for delinquent state, county, and city taxes, 
together with the proper iiiterest tliereon, they, too, had failed to 
eflFect a lawful and valid rédemption of said property from him. 

The fîrst question presented is: Was O'Rourke a redemptioner 
undeir the statute, and entitled to redeem the property from the exécu- 
tion sale made to King? The complaint fîled by O'Rourke in his suit 
against the Opéra housë company was upon two separate and distinct 
causes of action. A writ bf^tt^chment had been issued and levied 
upon thé property, and thereby created a lien upon the same tb secure 
the arnounts claimed and sûed for in both causes of action. Under 
section 702, Code Civ. Proc. Mont., it is provided: 

"Where the ànswer of the défendant,- expressly or by not denylng, admlts 
a part of the plaintiff's clalm to bé Just, the court upon the plaintiffl's mo- 
tion naay, In Its discrétion, order that the action be severed; that a judg- 
ment be entered for the plaintifl for the part ao admitted; and, If the plain- 
tUt so elects, that the, action be coçtlnued, with the lllce effect as to the 
subséquent prpceedings, as îf It had oeen originally brought for the remaln- 
der of the clalm." 

In following the provisions bf this section, a plaii](tiff who elects 
to take judgment upon an admitted cause of action does not thereby 
abrogate or extmguish the Hen of his attachment secured in the suit 
as originally commenced. 

But it is claimed, however, that this attachment is not a subséquent 
lien to that upon which the property was sold. The sale made under 
the exécution issued upon the judgment in favor of O'Rourke upon 
the admitted cause of action allëged in his complaint conveyed ail 
the right, title, and interest of the opéra house company to the prop- 
erty in dispute,, subject, however, to the Hens existing against the 
same. The sale was made a,t the instance of O'Rourke, and the 
çertificate of sale issued to King recited such a sale. O'Rourke could 
in ho way invalidate that sale. JBut, as I hâve indicated, O'Rourke's 
a!ttàchment lien was not wipUy extinguisHed by the sale. His lien 
remained in force to the exteni of the amoùnt still claimed to be due 
him in his suit as originally broùght. Under thèse circumstances, 
I hold that O'Rourke's attachment lien for the balance of his claim 
against the opéra house company was made subject to the rights ac- 
quired under the sale, and hence was a subséquent lien, and this lien 
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gave him the right to redeem. Duboise v. Hepburn, lo Pet. i, 9 
L. Ed. 325; Corbett v. Nutt, 10 Wall. 464, 19 L. Ed. 976; Schuch v. 
Gerlach, loi 111. 338. In Schuch v. Gerlach, supra, it is said: 

"Rédemptions are looked upon wlth f avor, and, ■when no , injury Is to 
foUow, a libéral construction will be given to our rédemption laws, to the 
end that the property of the debtor may pay as many ol the debtor's lia- 
bilities as possible." 

This view would seem to be applicable to the rédemption laws of 
Montana. Under it the opéra house company was enabled to pay, 
not only the judgment obtained against it by O'Rourke on one of his 
causes of action, but also the amount claimed to be due under the 
remaining one. If, however, this position should not be sustained, 
it is évident that both Bender and Forbis intended to redeem from 
the sale to King, if the rédemption of O'Rourke was inefifectual. 
Their notices of rédemption are addressed to Silas F. King, as well 
as the opéra house company and O'Rourke. In said Bender's notice 
it is recited: 

"That he is entitled to redeem said property from said sale [that is, from 
the sale to King], and from said redemptioner John O'Rourke, and in ac- 
cordance therewlth, within one year after said sale, and withln slxty days 
after said rédemption by said John O'Rourke, upon the 27th day of Decem- 
ber, 1898, bas paid to P. H. Eegan, sherifC of Silver Bow county, for said 
redemptioner John O'Rourke, the sum of $1,201.12, the amount paid or to be 
paid to said Silas F. King." 

The notice of rédemption of the redemptioner Forbis is also ad- 
dressed to the opéra house company, Silas F. King, P. H. Regan, 
sherifï, John O'Rourke, and J. O. Bender. In this notice it is claimed 
that he has a right to redeem from the sale made to King and from 
the rédemptions of O'Rourke and Bender, and that he has paid to 
the sheriff the sum of $2,669.59, making a total of $1,201.12, the 
amount to be paid to said King, purchaser, together with $585 
claimed by said O'Rourke as an attachment creditor, together with 
2 per cent, on both of said sums, together with $795.40 claimed by 
Bender as a judgment creditor, together with 2 per cent. As it will 
be seen, the money paid by ail of thèse parties, claiming to be re- 
demptioners, was to the sherifï, and ail recite that $1,201.12 is to be 
paid to King, and seek to protect him to the fuU extent of his légal 
rights. Under the doctrine announced in Perkins v. Center, 35 
Cal. 713, a court of equity would treat the money paid to the sheriff 
to hâve been paid for the benefit of King. It was undoubtedly the 
intention of ail of the parties that the amount due King should be 
paid to and remain in the hands of the sheriff for said King. I there- 
fore hâve come to the conclusion that there was a proper and valid 
rédemption made from the sale to King, unless the amount paid in 
was insufficient by reason of the failure to pay the amounts claimed 
by King on account of tax-sale certificates. To hold otherwise 
would require the strictest construction of the proceedings for ré- 
demption in such cases. 

Prior to the rédemptions hereinbefore referred to, the property 

in controversy had been assessed for certain state, county, and city 

taxes. The taxes became due and were delinquent. Not having 

been paid, the property was advertised for sale in pursuance of law, 

111 F.— 5 
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and sqld for said delinquent taxes assessed against the same. At 
théSè Sales said Eing became the purchaser, and certificates of sale 
were execûted ahd délivere'd to him. It is contended for said King 
thaï- as the holder of thèse certificates of sale for delinquent taxes he 
becâme and was a creditor of said opéra house company, having a 
prior lien, and that in order to efïect a valid and légal rédemption it 
was necessary for and said redemptioners were required to pay to 
him the amount nahied in thèse certificates of sale, in addition to the 
amounts due him on account of his purchase of the property under 
the sale under exécution, and, having failed or neglected to pay or 
tender said additional amounts so çlaimed to be due him, no valid 
rédemption of said property from sàid sale under exécution was ef- 
feçted. It therefore becomes an important question for the con- 
sidération of the court. Were the redemptioners required to pay, as 
a part of the rédemption money, tlle amounts claimed to be due 
King on his certificates of purchase of the property under thèse tax 
sales ? For a solution of this question resort must be had to section 
1235 of the Code Of Civil Procédure of Montana, which reads as fol- 
lows: 

"The Judgment debtor, or redemptloner, may redeem the property from 
the purchaser any tlme wlthin one year after the sale, on paying the pur- 
chaser the amount of his purchase, wlth 1 per cent, per month thereon In 
addition up to the tlme of rédemption, together wlth the amount of any as- 
sessment or taxes whlch the purchaser may hâve paid thereon after pur- 
chase, and Interest on such amount, and If the purchaser be also a creditor 
having a prier lien to that of the redemptloner, other than the judgment un- 
der which such purchase was made, the amount of such lien, with interest." 

It will be observed that the amounts named in thèse certificates 
were not the amounts paid by King when thèse taxes became due, 
but upon a sale of the property at a delinquent tax sale. Thèse cer- 
tificates of sale created a lien upon the property, which lien, under the 
provisions of the statutes of Montana, could only be discharged in a 
particular way. In sections 3890 and 4871 of the Political Code it 
is provided: 

"Sec. 3890. Rédemption must be made In lawful money, and when paid 
to the county treasurer he must crédit the amount paid to.the person named 
in the county treasurer's certiflcate, and pay it on demand to the person or 
his assignées." 

"Sec. 4S7l. The clty or town treasurer has the same power to collect 
municipal taxes as the county treasurer has to collect state and county taxes, 
and has the same right to give notices, add penalties, seize and sell property 
for delinquent taxes, to give deeds to purchasers, and to do everything that 
a county treasurer might do in the premises, as provided in chapter 7, tit. 
16, pt. 3, of this Code, except that he must make settlements with the clty 
or town council, and ail property sold for delinquent taxes must be bid in for 
the clty or town." 

For property sold for state and county taxes, and for property 
sold for city taxes, the money is to be paid to the county or city 
treasurer, as the case may be. A payment to the sherifï would not 
be a compliance with this statute. In a rédemption from a tax sale, 
the statute must be strictly pursued, or no rédemption will be ef- 
fected. It cannot, therefore, be maintained that a requirement to 
repay the taxes paid by a purchaser under an exécution sale and 
holding the certiflcate of sale applies to a case where the property 
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has been sold at public sale for delinquent taxes. It appears from 
the évidence that the complainant, Bender, subsequently and within 
the time allowed by law for the rédemption of property sold for de- 
linquent taxes, paid to the proper officiais the money required to 
redeem this property from thèse tax sales ; but the purchase of the 
property at thèse delinquent tax sales was not a payment of the 
taxes under most of the authorities. Such a purchase is not a pay- 
ment of taxes, but a purchase of a new lien, independent of the es- 
tate acquired in the property under a sherifï's sale under exécution. 
2 Jones, Mortg. pp. 36, 37, § 1080; Cooley, Tax'n, pp. 500-509; 
2 Desty, Tax'n, p. 932; Ror. Jud. Sales^ § 1162; Williams v. Town- 
send, 31 N. Y. 411 ; Sidenberg v. Ely, 90 N. Y. 264, 43 Am. Rep. 163 ; 
Jones V. Wells, 31 Mich. 170; Insurance Co. v. Bulte, 45 Mich. 113, 
7 N. W. 707; Waterson v. Devoe, 18 Kan. 232; Kelsey v. Abbott, 
13 Cal. 619; Allison v. Corson (C. C.) 83 Fed. 752; Society v. David- 
son, 38 C. C. A. 365, 97 Fed. 716; Kofoed v. Cosbey (Cal.) 54 Pac. 
1115. The conclusion reached is that the redemptioners were not 
required to pay to the sherifï, for said King, the amounts named in 
the several certificates of sale for delinquent taxes, with interest 
thereon, in order to efïect a légal and valid rédemption of the prop- 
erty under the statute. 

ït was also contended that the défendant King was a "creditor" 
of the opéra house company, having a lien prior to that of the re- 
demptioners; that he became a creditor of said opéra house com- 
pany by the purchase of its property at said delinquent tax sales, 
which sales are specifîed in the certificates heretofore referred to. 
Was he a "creditor," within the meaning of this section of the statute, 
by reason of having purchased said property at tax sales? I hold 
that he was not, and this view is supported by the following authori- 
ties: lowa Homestead Co. v. Des Moines Val. R. Co., 17 Wall. 
1153, 21 h. Ed. 622; Osterberg v. Trust Co., 93 U. S. 424, 23 L. Ed. 
964; Abidie v. Lobero, 36 Cal. 398; Trust Co. v. Weiss, 118 Cal. 
489, 50 Pac. 697; Williams v. Townsend, supra; Raynsford v. Phelps, 
43 Mich. 342, s N. W. 403, 38 Am. Rep. 189. A purchaser of prop- 
erty at an exécution sale does not become, by this act, a creditor of 
the défendant in the cause in which the exécution was issued. A 
purchaser at a tax sale can hâve no greater right to claim that he 
is a creditor of the defaulting taxpayer than a purchaser at an exé- 
cution sale as above described. The purchaser at a tax sale obtains 
the hen of the state as against the particular property sold, and does 
not obtain the assignment of a personal debt. 

The complainant being a redemptioner under the statute, and hav- 
ing efïected a vahd and légal rédemption of the property of the opéra 
house company from the exécution sale to King, and being entitled 
to the conveyance to him of the légal title therein, the question arises 
as to vvhat was embraced within that rédemption that would pass to 
him as a part and parcel of the realty upon a conveyance of the légal 
title. The évidence shows that the building erected upon this land 
was erected, constructed, and used as an opéra house from the very 
beginning, and that it is still used for that purpose; that it is suit- 
able and adapted for and to such purposes, and could not well be 
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used for other purposes without considérable changes and altérations 
in its interior arrangement and condition as it now stands and is 
used; that it contains a stage and stage fixtures, and appliances to 
facilitate the expéditions handling of scenery during theatrical per- 
forrtiances, a large amount of theatrical scenery, a drop curtain, 
and alsO a number of opéra chairs and seats attached to the floor 
by mçans of screws and nails. The scenery in question was attached 
to the stage only as needed, and is capable of being moved about 
without in jury to the stage and stage fixtures or to itself, and for 
the most part was lodged or stored in certain storerooms in the 
basement of said building. The défendant Murray claims that ail 
of thèse articles were and are personal property, and owned by him. 
In his testimony he claims to haVe acquired, a title to the chairs 
above mentioned by a purchase thereof from one John Maguire, who 
prior to such purchase owned the same. He fixes the time at wliich 
he made this purchase at a date in 1893, and asserts that at that 
time he paid ofif and discharged a chattel mortgage upon the same 
held by one John O'Rourke. The évidence shows, however, that 
said O'Jlourke, under a contract.with said Maguire, canceled his 
chattel mortgage upon said chairs some time in the early part of the 
year 1891, and that said Murray had no connection with this trans- 
action. Giving the testimony of said Murray ail the crédit it would 
be legally entitled to, still, taking into considération the facts, as 
disclosed by the évidence of said Murray, that he made a rédemption 
from the judgment owned by the First National Bank of Butte in 
order to pfotecta small judgment which had been assigned to him, 
and that hè never did actually pay any money or other valuable 
thing to said Maguire by means of this rédemption from the said 
bank, as a considération for the alleged sale of thèse chairs, and that 
said Maguire retained the possession of the same for a long time 
after the alleged sale, I do not feet warranted in adjudging him to 
be the owner of said chairs. 

True, there is a disclaimer of ownership of the chairs on the part 
of the opéra house Company, and an averment that said Murray is 
the owner dfthëm. There was also iotroduced in évidence the reso- 
lution of the board of trustées or directors of the opéra house Com- 
pany to the éfïect that Murray be allowed a monthly rental for thèse 
chairs, etc. Eut, after a considération of ail the évidence as a whole, 
it defînitely appears that this was ail donc at a time when said Mur- 
ray, by purchase or otherwise, had obtained control of a majority 
of the stock of the corporation; that he elected a majority or ail 
of the trustées "or directors of said corporation; that the trustées 
acting at the time said résolution was adopted were ail of them in 
some way identîfied with Murray's interest and subject to his con- 
trol. Maguire was his agent, Chapman was a clerk in his bank, and 
O'Donnell was his attorney. So far as the record shows, none of 
the minority stockholders of the corporation were présent, or repre- 
sented in this transaction, and their rights do not appear to hâve 
been considered or deemed worthy of considération. The corpo- 
ration was heavily involved in dèbt, The transaction as a whole 
appears to bave been colorable and suspicions, and I am unwilling 
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to consîder it as a corroboration of Murray's daim of ownership by 
purchase of the property. It does not commend itself as entitled 
to much weight, and is not conclusive as évidence of Murray's owner- 
ship. Then there is the further uncontradicted évidence that a lease 
in which this very same property is described was negotiated by said 
Murray with the défendant McB'arland. This lease was executed by 
and in the name of the Grand Opéra House Company. Murray was 
cognizant of the fact that the opéra house company was being held 
out to said McFarland as the owner of this property. He stood 
by and helped to clothe the opéra house company with the apparent 
ownership and title to this very property to a stranger to its title. 
It seems to me that, if said Murray is not precluded from repudiating 
the good faith of his acts and conduct in the premises, it goes far 
to weaken his claim of ownership to the property. The same may 
be said with référence to the answer and disclaimer of the opéra 
house company in the premises. It executed a lease of this prop- 
erty to McFarland. Presumably lessor and lessee acted in good 
faith at the time, and both ought in equity and good conscience to 
be bound by it; but notwithstanding it executed the lease in due 
form and in writing, and held itself out to a stranger as the owner 
of the property, it cornes into a court of equity and solemnly dénies 
that it is now or ever was the owner of the property now claimed 
by said Murray. This is remarkable, to say the least. Then, again, 
we hâve the remarkable circumstance of Murray, having negotiated 
this lease for the Opéra House Company as the owner of the prop- 
erty, repudiating the whole transaction by notifying the receiver that 
he (Murray) is the owner and entitled to the possession of this prop- 
erty, and must either pay rent therefor or surrender its possession, 
and threatening its removal in default thereof; and ail this in the 
face of the fact that the tenant under the lease was in good faith 
complying with the terms and conditions of his lease, and had not 
made default in any of its covenants. If it was the property of the 
opéra house company for the purposes of a lease thereof to Mc- 
Farland, and that lease in full force at the time, why should it change 
its character of title and ownership so soon after the receiver was 
appointed? Thèse facts are ail of them inconsistent with Murray's 
téstimony as to his claim of ownership. I find, therefore, that said 
Murray never purchased said chairs as he claims, and that he is not 
the owner thereof. 

At the time said chairs were placed in said opéra house, Maguire 
owned said house and purchased said chairs for use in the same. 
For a time O'Rourke held a chattel mortgage upon the same ; but 
when this mortgage was canceled the full légal title to the chairs 
passed to Maguire. They then undoubtedly became fixtures in said 
building. It is clear from the évidence that the Grand Opéra House 
would hâve been incomplète as an opéra house without thèse chairs ; 
and thèse chairs, or similar chairs, were absolutely necessary in its 
use and occupation for theatrical performances ; and said chairs, af- 
fixed as they were, became and were a part of the building itself, 
and passed to King in virtue of the sheriff's deed to the premises. 
The case of Insurance Co. v. AUison (C. C. A.) 107 Fed. 179, is direct- 
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ly in point with the case at bar. Judge Wallace, speaking for the cir- 
cuit cpurt of appeals for the Second circuit, referring to chairs at- 
tached to the fioor by screws and nails, as thèse were, said : 

"The auditorium chairs were turn-pver chairs, upholstered In plush, and 
of the mechanlcal construction adaptlng then: to be placed in rows and 
secured to the floor. They were placed over the carpets In rows, and fast- 
ened to the floor by screws. • * • It would seem that chairs attached 
and arrangea substantlaliy as thèse were are essentlal to the uses to which 
an auditorium Is approprlated. "We thlnk he should hâve, instructed them 
[the jui"y3 that, attached as they were, If they were, as to slze, upliolsteriiig, 
mechanlcal construction, and gênerai arrangement, adapted to conform to the 
auditorium, that fact would Indlcate an Intention that they were to be re- 
garded as fixtures. * • * If they were arranged as they generally are in 
such rooms, oecupying the whole area of the auditorium when divided into 
the necessary alsles, we think, in view of the other évidence, that It should 
hâve been ruled as a rnatter of law that they were flxtures. An auditorium 
wlthout seatlhg capaclty would be Incomplète, and the chairs as generally 
aîTanged and construeted In such à room are essentlal to the use to which 
that part of the building is approprlated." 

See, alsp, OHver v. Lansing (Neb.) 80 N. W. 829. 

The stage, stage fixtures, and drop curtain attached thereto fall 
within the sarrie rule. They are fixtures. In regard to the scenery, 
however, it dpes not appear that it was substantially affixed to the 
building, or that it was specially designed, construeted, and fitted 
for the building. It appears from thé uncontradicted testimony of 
Mr. Maguire that this sçenery might be used in any other theater, 
and that he had at times used portions thereof in other playhouses 
in the state oî Montana. Mr. McFarland testifîed that this scenery, 
when used, vvas lashed to or on the stage in some way. The précise 
manner in which this was donc is not disclosed. Taking the gênerai 
knowî'edge possessed by the court of stage scenery, it must infer 
that it was only lashed temporarily, and not permanently affixed to 
the building. Under this évidence the court cannot hold that it is a 
part of the building. This view is also supported by the circuit 
court of appeals in Insurance Co. v. Allison, supra. In the case of 
Oliver v. Lansing (Neb.) 80 N. W. 829, it was held that certain 
theatrical scenery used in à building was a part of the same. In 
that case the évidence showed that the scenery was specially con- 
strueted for and fitted to this building. In that particular the case 
difïers from the one at bar. While the court finds that this theatrical 
scenery is not a part of the building in question, I do not recall any 
évidence that would justify the court in holding that the défendant 
Murray is the owner of the same. It is not necessary to décide 
who is the OAyner thereof. As fâr as the pianos are concerned, thèse 
certainly caiinot be classed as a part o^ the building. From their 
very nature they are personal property, and cannot pass to the 
complainant under a deed to the realty. 

It is thepêfore ordered that a decree be entered in this cause re- 
quiring défendant Silas F. King to convey to the complainant, John 
Ô. Bender, àll his right, title, and interest of, in, and to the real 
property described in the bill, with the appurtenances. Among thèse 
are embj-acéd the stage, stage fixtures, and appliances attached to 
the stage, the drop curtain attached thereto, and the chairs, attached 
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and fastened to the floor by screws and nails. The court also finds 
that said complainant is entitled to the rents, issues, and profits de- 
rived from the property described in the bill from the iith day of 
March, 1899, the date on which said complainant was entitled to a 
sheriff's deed thereof. and that, défendant Murray having received 
said rents, issues, and profits with full knowledge and notice of the 
complainant's rights in the premises from said date down to the ist 
day of February, 1900, he is required to account to the complainant 
therefor, and make restitution thereof and pay the same, with légal 
interest. Complainant is also entitled to his proper costs incurred 
in this suit. 
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1. EquiTT JnRisDicTioN— Enjoining Illégal Assebsmknt— Adéquate Esmedy 

AT Law. 

A court of equity lias jurisdlction of a suit to enjoln the assessment 
of complainant's property for taxation in a manner not authorized by 
the laws of the state, such remedy being the only one which affords adé- 
quate and approprlate relief by requirlng the assessment to be made in 
a lawful manner. 

2. Taxation— Lkgalttt of Assessment— Powebs op Spécial Tribunal. 

Const. Nev. art. 10, g 1, requires the législature to provide by law "for 
a uniform and equal rate of assessment and taxation," and the statute 
enacted in pursuance of such requirement (Outting's Oomp. Laws, § 1084) 
provides that each county assessor shall ascertaln by diligent Inquiry 
and examination ail property In his county, real and personal, subject 
to taxation, and shall "détermine the true cash value of ail such prop- 
erty." By Act March 16, 1901, it was provided that the county assessors 
of the state shall meet at the capital each year, "and shall at such meet- 
ings establish throughout the state a uniform valuation of ail classes of 
property which, by thelr character, will admit of such uniform valua- 
tion." Such act requires each county assessor to flx the valuation of 
property assessed by him at the valuation "placed on the same class 
of property" at the annual meeting, and imposes a penalty for a viola- 
tion of such requirement, but provides that property not designated at 
the annual meeting shall be valued under the existing provisions of law. 
Eeld, that the board of assessors so created was a spécial tribunal, 
whose powers were strictly limited to those expressly conferred by 
the act, which were to fix the valuation of property by classification 
upon some reasonable basis, where it admitted of such classification; 
that such board had no power, without making a classification of rail- 
road property, to designate a railroad company by name, and by a vote 
of Its members flx the valuation per mile of its railroad throughout the 
state; and that its action in so doing was void, and did not affect the 
rlght and duty of each county assessor to détermine for himself the 
"true cash value" of the property of such railroad company within his 
county. 

In Equity. Suit for injunction, 

W. F. Herrin, John Garber, and M. A. Murphy, for complainant. 

William Woodburn, Atty. Gen., James R. Judge, Alfred Chartz, 
and Trenmor Coffin, for défendants. 

A. E. Cheney, for défendants Alphonso A. Evans and Joseph W. 
Guthrie, 
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HAWLEY, District Judge. This is a suit in equity, brought by 
complainant, wlio is the owner ôi a franchise for a railroad, granted 
by the laws of the United States, extending f rom the city of Oakland, 
in thé State of California, to the city of Ogden, in the state of Utah, 
known as ànd called the Central Pacific Railroad, which extends 
acfoss the state of Nevada, and through the counties of Washoe, 
Lyon, Churchill, Humboldt, Lander, Eurêka, and Elko, and is not 
situate in any other county in this state, against ail the county as- 
sessors in this state, to enjoin and restrain the assessors of the par- 
ticulaj- counties through which the Central Pacific Railroad is built 
"from adopting, or being controUéd in their action by, the said val- 
uation of said meeting of assessors, in valuing and assessing said 
Central Pacific Railroad in their respective counties, and from pro- 
ceeding to value and assess such portion thereof as lies in the coun- 
ty of each, respectively, otherwise than in the exercise of his own offi- 
ciai judgment and discrétion, and according to the said laws of the 
state of Nevada for the assessment of railroads." Upon the filing of 
the bill an order was made requiring the défendants to show cause, 
if any they had, why the relief asked for should not be granted, and 
in the meantime a restraining order was issued. The rule to show 
cause was heard upon the complaint and answer, and upon varions 
affidavits and documents presented by the respective parties. The 
real object of the suit is to test the validity of the law entitled "An 
act to provide for a more uniform valuation and assessment of prop- 
erty in thiS state," approved March i6, 1901 (St. 1901, p. 61), and the 
validity of the proceedings had thereunder by the state board of as- 
sessors at its meeting held in Carson City, Nev., from April i to 4, 
1901, inclusive. Thèse are the main questions involved herein, but, 
as incidental thereto, it is alleged in the bill of complaint : 

"That the valuation so assumed to be flxed by the said majorlty of said 
assessors upon said Central Pacifie Railroad was and Is arbltrary, unjust, 
oppressive, and greatly disproportlonate to the falr value thereof, and to 
the value fixed by said board of assessors upon .other slmllar property, and 
to the systematic valuation of other real property In said state, which Is 
systematlcally undervalued by the assessors défendants herein throughout 
said state of Nevada, and is valued by them at not more than one-half of the 
market value thereof; that the falr value of said Central Pacific Railroad In 
the state of Nevada for the purposes of assessment and taxation does not 
exceed an amount greater than from $8,000 to $12,000 per mile of said 
Central Pacific Railroad, In différent parts of said state. In respect of Its 
main road, and an amount not greater than $3,500 per mile In respect of 
Its slde tracks In said state; • * • that the said valuation of said 
Central Pacific Railroad by said board of assessors at their said meeting 
held under said statute constltuted, on the part of the majorlty of said 
board, a déniai to this complainant of the equal protection of the law, and 
that such déniai Is In contravention of the 14th amendment to the constitu- 
tion of the ynlted States." 

The affidavits and documents introduced upon this hearing prin- 
cipally relate to the value of the road. The answer was filed on be- 
half of each and ail of the défendants, but at the hearing the défend- 
ant Evans, the assessor of Washoe county, and the défendant Guth- 
rie, the assessor of Humboldt county, appeared separately, and took 
issue as to the value placed upon the railroad by the state board of 
assessors. Défendants claim that they are entitled to hâve the re- 
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straînîng order dîssolved upon the principles announced by tKe su- 
prême court of this state in Wells, Fargo & Ce. v. Dayton, ii Nev. 
i6i. In that case it was held that the complainant was not entitled 
to an injunction, because it had a plain, speedy, and adéquate rern- 
edy at law. It was stated by counsel for défendants that the case is 
identical with the one under considération. That case was brought 
to enjoin the collection of a tax upon personal property. It was 
averred, among other things, in the complaint, that the défendant, 
who was the county assessor, "threatens to sell, and, unless re- 
strained and enjoined, will sell, the office fixtures of complainant for 
the taxes assessed and levied by him to complainant ; * * * that 
complainant has no speedy or adéquate remedy at law ; that, should 
défendant sell said fixtures, complainant will be greatly and irrepar- 
ably damaged and injured; and that said défendant is wholly unable 
to respond in damages." It appeared in that case that the assessor, 
in assessing and attempting to enforce the payment of the taxes, was 
pursuing the identical course indicated by the statutes of this state, 
and ail his acts were within the line of his officiai duties as pre- 
scribed by law. Upon those facts the chief justice, speaking for the 
court, said : 

"There must, In every case, be some spécial drcumstances attendlng a 
threatened Injury of this klnd, whlch dlstlngulshes It from a common tres- 
pass, and brlngs the case under some recognized head of equlty jurlsdictlon, 
before the extraordinary and préventive remedy of Injunction can be In- 
volied. The necesslty of strlctly adherlng to this rule is obvions. The légis- 
lature is Invested with the sole power of provlding the modes by whlch 
state and county taxes shall be levied, assessed, and eoUected, and it Is essen- 
tlal that the modes prescrlbed, if wlthln constitutional llmits, should be 
falthfully carried out by the ofBcers to whom is intrusted the duty of their 
enforcement. The state and county govemment are dépendent for their 
support upon the taxes Imposed upon the property of their citlzens, and 
expérience and observation teaches us that the payment of taxes has very 
often to be enforeed by summary and stringent means agalnst the adverse 
sentiment and persistent résistance of the taxpayer. • » • With such 
collections courts of equity ought never to interfère, unless the bill clearly 
shows that complainant Is likely to suffer some great or irréparable injury 
from the acts of the offlcer, and further shows that he has no plain, speedy, 
or adéquate remedy at law." 

See, also, Dows v. City of Chicago, ii Wall. io8, 20 L. Ed. 65; 
Pittsburgh, C, C. & St. L. Ry. Co. v. Board of Public Works of 
West Virginia, 172 U. S. 32, 37, 19 Sup. Ct. 90, 43 L. Ed. 354, and 
authorities there cited. , 

The présent suit is not brought to enjoin the collection of a tax. 
It is not brought to enjoin or restrain défendants, or either of them, 
from assessing the property of the complainant under the laws of 
this state ; but is brought to compel the défendants to proceed ac- 
cording to law in making the assessments, the contention of the com- 
plainant being that by the law of the state of Nevada, regulating the 
assessment of railroads in said state, it is made the officiai duty of 
each of said assessors that he shall value and assess that portion of 
the Central Pacific Railroad which lies in the county of which he is 
the assessor according to his officiai judgment, and that in ascer- 
taining, assessing, and fixing the value of said portion of the rail- 
road for taxation he shall assess it the same as other property, and 
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sjiall joonsider> treat, and assess such portion thereof at its value with- 
in his county as an intégral part of a complète, continuons, and oper- 
ated line of railroad, and not as so much land covered by the right of 
way merely, nor as so niany miles of track consisting of iron rails, 
ties, and couplings, as preçcribed by section 1238, Cutting's Comp. 
Laws. The injunction is asked for to prevent any assessor from as- 
sessing the property in any other manner. If the contention of com- 
plainant as to the law is correct, irréparable injury might follow, not 
only to the complainant, but also to the state and counties which 
are ^ntitled to the tax to be collected from the complainant by a légal 
assessment of its property. If the contemplated and threatened as- 
sessment by the varions county assessors is, as claimed by complain- 
ant, without authority of law, it would necessarily follow that com- 
plainant has no plain, speedy, or adéquate remedy at law; and in this 
respect the case in hand stands entirely upon a différent footing from 
the facts presented in the case of Wells, Fargo & Co. v. Dayton. 
Where there is an unlawful departure from the provisions of the law 
relating to assessment, or any violation of the fundamental law, it is 
the dlity of the court to enjoin the proposed invalid assessment. 
Railroad & Téléphone Cos. v. Board of Equahzers of Tennessee (C. 
C.) 85 Fed. 302, 308; Crim v. Town of Philippi, 38 W. Va. 122, 18 
S. E. 466. In Cooley, Tax'n, 760, the author says : 

"Thère are certain cases ■Wlth whlch the courts of law cannot adequately 
deal. Thelr preTentlve remédies are few, and of narrow scope; and -where 
the case Is sucii that, If threatened action Is allowed to be taken, the mls- 
chlef wlll be Irrémédiable, equity, under old and well-established princlples, 
wlU Interfère, because equity alone cftn do complète justice under such 
clrCumStàncéS. * • * Thé available remedy In equity, when any Is ad- 
missible, is commonly that by Injunction." 

This principle was recognized and clearly stated in Wells, Fargo & 
Co. V. Dayton, supra. See, also, City of Ogden City v. Armstrong, 
168 U. S. 324, 237, 18 Sup. Ct. 98, 42 L. Ed. 444; Wilson v. Lam- 
bert, 168 U. S. 611, 18 Sup. Ct. 217, 42 L. Ed. 599. 
* It is contended by complainant that the act of the législature is 
invalid for many reasohs : (i) That the act embraces more than one 
subject, and that but one subject is embraced in the title, contrary to 
and in violation of section 17, art. 4, of the constitution; (2) that it 
is a local or spécial law "for the assessment and collection of taxes" 
for state and county purposes, and violâtes section 20, art. 4, of the 
constitution ; (3) that it discriminâtes against the complainant, and 
deprivès it of its right, under the existing laws of the state of Nevada, 
to hâve its property equalized before the county commissioners of 
each county sitting as a board of equalization ; (4) that it improperly 
delegates to the annual meeting of the various county assessors the 
power of the state of Nevada to classify property for the purpose of 
taxation, and; improperly authorizes said assessors to establish a law 
throughout the state of Nevada; (5) that the proceedings had by 
the state board of assessors, in so far as they relate to the valuation 
of the Centrjal Pacific Railroad, are absolutely null and void for want 
of jurisdiction, power, or authority. Can thèse contentions, or either 
of them, be sùstained? Article, 10, § i, of the constitution of the 
state of Nevada, provides that "the législature shall provide by law 
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for a uniform and equal rate of assessment and taxation." THe lég- 
islature, in pursuance of this provision, passed a law requiring the 
county assessor to ascertain by diligent inquiry and examination ail 
property in his county, real or personal, subject to taxation, and to 
"détermine the true cash value of ail such property." Cutting's 
Comp. Laws, § 1084. The statute of March 16, 1901, proyides, 
among other things : . 

"Section 1. The county assessors of tlie several counties of this state shall 
meet for a period not exceeding ten days, in the office of the governor, at 
Oarson City, Kevada, on the first Monday of April in the year A. D. 1901, 
and on the second Monday in January of eacb and every succeeding year, 
and shall, at such meetings, establ'sh throughout the state a uniform 
valuatlon of ail classes of property -which, by their character, ■will admit 
of such uniform valuatlon: provided, that in flxing such valuatlon the loca- 
tion and situation of such property shall be consldered: and provided fur- 
ther, that nothing herein shall be so construed as to Impair the right of the 
board of equalization of any county to equalize taxes on ail property, the 
valuatlon of which has not been fixed at the annual meeting of county as- 
.sessors as provided In this section: provided, any taxpayer under the provi- 
sions of this act shall not be deprlved of any remedy or redress in a court 
of law relatlng to the payment of taxes." 

"Sec. 5. The valuatlon flxed at such annual meetings shall be uniform on 
ail such property as may be designated, except in cases where the valuatlon 
Is affected by Its locallty; and the assessors of the several counties of the 
state shall fix values on ail property not so designated at said meeting, in 
the manner now provided by lavr." 

"Sec. 11. It shall be the duty of each county assessor to fix the valuatlon 
of property which may be assessed by him at the valuatlon placed on the 
same class of property at the regular annual meeting of assessors for the 
state." 

"Sec. 13. Should any assessor In the state neglect or refuse to assess prop- 
erty in aceordance with the provisions of this act, or laves novr in force and 
efCect, or place a less valuatlon on any property than has been flxed at said 
meeting of assessors, the governor, state controUer or attorney gênerai shall, 
upon due notification, Instruct the district attorney of said assessor's county 
to brlng suit against such assessor and his bondsmen for the full amount of 
taxes Uable to be lost to the state and county by reason of such failure or 
neglect to properly assess such property. The suit shall be tried in the 
district court having jurlsdiction in the county where the property Is situ- 
ated." 

"Sec. 18. AU acts and parts of acts. in so far as they conflict with the 
provisions of this act, are hereby repealed." ^^ 

_ The various objections urged against this act présent several ques- 
tions of grave importance. The provisions of the act constitute a 
departure from the usual modes of assessment of property hitherto 
existing in this state. It will be noticed that section i provides that 
nothing contained in the act "shall be so construed as to impair the 
right of the board of equalization of any county to equalize taxes on 
ail property, the valuatlon of which has not been fixed at the annual 
meeting of county assessors as provided in this section"; thus dis- 
criminating, in this respect, against the rights of the owners of prop- 
erty the assessment of which is fixed by the board of assessors. It 
is a mooted question, upon which there is ample room for a wide 
difiference of opinion, as to whether or not it will accomplish the bén- 
éficiai purposes expressed in the title "for a more uniform valuatlon 
and assessment of property in this state." It does not require a val- 
uatlon of ail property under its provisions, or of any particular 
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species of property, but leaves this matter to the discrétion of the 
State board of assessors. The provisions of section i recognize the 
f^ct that there is property within this state which cannot be des^g- 
nated into "classes of property," and hence cannot be valued by the 
State board. Who is to détermine this matter? Is it not left to the 
board, at its option, to décide this question? It may divide one or 
more species ai property into "classes of property," and be of opinion 
that the other property will not admit of a uniform vahie if divided 
into classes. Its power in this respect is unlimited. The act con- 
templâtes that the board may do this, and in section 5 provides that 
"the assessors of the several counties of the state shall fix values on 
ail property not so designated at said meeting, in the manner now 
provided by law." It will thus be seen that the présent act, instead 
of closing the gâtes against injustice, leaves the door wide open for 
ail sorts of discrimination. The présent act is, perhaps, as open to 
criticism as were the defects in the former law, which it is claimed 
this act was intended to avoid. But with thèse matters courts hâve 
nothing to do. It is simply the question of power that we are called 
upon to discuss and détermine. Whether the power of the légis- 
lature was reasonably or unreasonably exercised ; whether it was 
wise or unwise, expédient or inexpedient, to enact the law, — are ques- 
tions left exclusively to the législative department of the state gov- 
ernment to décide, and their judgment must necessarily be décisive 
upon thèse questions. Ex parte Spinney, 10 Nev. 323, 337 ; Mining 
Co. v. Seawell, 11 Nev. 394, 460^ As was said by Beatty, ]., in Ex 
parte Spînriey, supra : 

"To superintend the conscience and Intelligence of leglslators, and see 
that they pay a due regard to considérations of justice and expediency In 
the enactment of laws, Is the business of the people. The sooner this truth 
Is recognlzed the better." 

It will be ;assumed, for the purposes of this opinion, without decid- 
ing it, that thé act is constitutional. And it will be admitted, for the 
purposes of this discussion, that the législature has the unquestioned 
power, within constitutional limits, to prescribe différent means and 
methods of assessment and of ascertaining values of railroad property 
for the purposes of taxation from the means and methods applied to 
other property. State v. Railroad Co., 21 Nev. 260, 264, 30 Pac. 689, 
and authorities there cited. It was so expressly held in Sawyer v. 
Dooley, 21 Nev. 390, 32 Pac. 437. The différent nature and uses of 
this charaçter of property may sanction and justify such a discrimi- 
nation in' thîs respect. Of course, the means and methods must be 
applied impartially to ail, so that the law shall operate equally and 
uniformly upon ail persons and property under similar circumstances. 
And it is aiso proper to state that the national courts hâve uniformly 
been disposed to sustain the législative acts concerning the means 
and manner bî assessment and taxation, which is so essential to the 
existence of thç government ; and it is only in cases where the law 
enacted by the législature violâtes the plain provisions of the con- 
stitution that sUch acts are set aside. Within thèse limits, as before 
stated, the législative power is suprême. State Railroad Tax Cases, 
92 U. S. S7S, 23 h. Ed. 669; Kentucky Railroad Tax Cases, 115 
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U. s. 321, 337, 29 L. Ed. 414; Railroad Co. v. Backus, 154 U. S. 421, 
425, 14 Sup. Ct. II 14, 38 L. Ed. 103 1 ; Adams Exp. Co. v. Ohio State 
Auditors, 165 U. S. 194, 228, 17 Sup. Ct. 305, 41 L. Ed. 683; Magoun 
V. Bank, 170 U. S. 283, 293, 18 Sup. Ct. 594, 42 L. Ed. 1037. 

The most serious question involved in this case is that heretofore 
specified as point 5 in the contention of complainant's counsel, and 
relates solely to the power given by the act to the state board of as- 
sessors: Did this board act beyond its jurisdiction ? Pursuant to 
the provisions of this statute, the assessors met and organized, and 
remained in session four days. During the session they took up "the 
question of the valuation of the Central Pacific Railroad," which was 
stated by the chairman of the meeting to be the "valuation upon the 
main track, exclusive of everything else"; and the valuation was 
fixed, by a vote of nine to lîve, at $20,000 per mile. The side tracks 
of the Central Pacific were fixed at $7,000 per mile throughout the 
state. On motion, "the assessment of the roUing stock" was left to 
the individual judgment of the assessors. It will be observed by a 
careful reading of the minutes of the state board of assessors that 
there were no "classes of property" named by the board, so far as 
railroads were concerned. It is true that the state controUer, in 
addressing the board, said : "The various railroads doing business 
in this state can be very easily classified. * * * While you are 
the sole judges of the methods by which you classify them, with your 
permission I will venture to suggest a classification." The classi- 
fication suggested fell far short of what the act requires, but even this 
classification was not adopted in terms, and the board valued the rail- 
roads by names, without any attempt to make "classes of property." 
The power given to the board by the statute in this respect is lim- 
ited to the fixing of values on "classes of property." No power is 
given by any of the provisions of the statute which authorized the 
board to fix values upon the property of any individual taxpayer. 
The act says that the county assessors shall "establish throughout 
the state à uniform value of ail classes of property which, by their 
character, will admit of such uniform valuation." This is clear, plain, 
unequivocal, direct, and positive. In order to distribute property 
into classes, it was essential to arrange or classify the same accord- 
ing to some common properties, characters, or values pertaining to 
the classes designated. No power is given by the act to the board 
to fix a value on ail cattle, horses, or sheep in the state at so much 
per head, or ail lands in the state at so much per acre, or ail railroads 
at so much per mile, without référence to the character or value 
based upon a sensible basis. The means prescribed by the act must 
be followed by the board. No departure therefrom is permissible. 
"Classes of property" had to be made by the board with référence to 
the values of the property in the particular class. It must be pre- 
sumed that the object and intent of the act was to secure, as near as 
may be, a uniform valuation. It was not intended to compel the 
board to adopt an ironclad rule of absolutely equal valuation. That 
is impracticable and impossible. But, in order to accomplish the 
duty delegated to the assessors by the act, they were required to use 
their best judgment in that direction, and could not arbitrarily act 
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ptherwise. In State v. Fogus, 19 Nev. 247, 249, 9 Pac. 123, 124, 
speaking for the court, I said : 

"Taxation Is a tribute for the support of the goTemment, Imposed on 
property In i-eturn for the protection and advantages which the goverument 
afCords to the owner. It Is an essentlal and fundamental requisite in the 
exercise of the power of taxation that the burden should be Imposed or 
apportloned, wlth ail practlcable equality and justice, upon a uniform rule." 

The désignation of "classes of property" for the purposes of tax- 
ation based on values bears close analogy to the classification of 
countiës and cities based on population for the purpose of making 
improvements, regulating salariée 0^ officers, etc. In State v. Boyd, 
19 Nev. 43, 5 Pac. 735, the suprême court had under considération a 
statute attempting to regulate salaries, etc. Section 10 provides that 
the act "shall apply to ail countîes in this state in which there were 
cast more than eleven hundred aijd fifty votes, and less than thirteen 
hundred a.nd fifty votes, at the gênerai élection held in eighteen hun- 
dred and eighty-two, in this state." In discussing this act, the court, 
arriong other things, said : 

"It is apparent from an Inspection of the statute that even this classifi- 
cation Is illusory, because some of the provisions of the act are expressly 
applicable only to Washoe county, and others only to Esmeralda county. 
The statute does not, therefore, apply unlformly. even withln the Umlted 
classification named. But the basis of classification eannot be sustained. 
Abstract^y consldered, the language of the section appears to contemplate 
a class or countîes, but In Its practlcable opération the lavy Is applicable to 
WaShoe and Esmeralda countîes orily, and can never affect any other 
county. The législature could, wlth equal right, deslgnate thèse countîes 
by name, as by the total vote cast at a past élection. * * * In order to 
observe the uniformlty requlred by the constitution, classification, if made, 
must be based upon reasonable and açtual différences; the législation must 
be approprlate to the classification, and embrace ail withln the class." 

There is no doubt of the right of the législature to limit the opér- 
ation of statutes by classification to communities of a certain number 
of inhabitants, even though there should be only one such place with- 
in the state, for ail hâve the possibility of reaching the number des- 
ignated. State v. Donovan, 20 Nev. 75, 79, 15 Pac. 783. But, as 
was said by the court in Re Hennenberger (Sup.) 49 N. Y. Supp. 230: 

"When thé législature goes beyond this, describlng a local condition so 
accurately that it would be beyond a reasonable probablllty that It would 
become generally operatlve, It exceeds the authorlty delegated by the people, 
and Its enactroent becomes a nuUity." 

This opinion was affirmed in 155 N. Y. 420, 50 N. E. 61. In Com. 
V. Patton, 88 Pa. 258, the court, in referring to an act of like char- 
acter, said: 

"This Is classlflcatlon run mad. Why not say ail countîes named 'Craw- 
ford,' wlth a population exiceedlng slxty thousand, that contaln a city 
named 'TltusylUe,' wlth a population of over elght thousand, and situated 
twenty-seven miles from the county eeatî Or ail countîes with a popula- 
tion of ovei slxty thousand watéred by a certain river, or bounded by a 
certain mootitàltiî There can be no proper classlflcatlon of dtles or coun- 
tiës except by population. The moment we enter geographleal distinctions, 
we enter the domain of spécial législation, for the reason that such classi- 
fication opérâtes on certain cltles or countîes to the perpétuai exclusion of 
ail others." 
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Every law of this character concerning the valuation and assess- 
ment of property must be construed in the light of reason, common 
sensé, and knowledge as to the values of the différent classes of prop- 
erty- It was the duty of the state board of assessors to comply strict- 
ly with the letter and the spirit of the law. It could not make a law 
of its own. It could not départ from the authority delegated to it. 
It could not, as before stated, fix a value on the property of an in- 
dividual taxpayer, because no such authority was given to it. It had 
no jurisdiction to fix thei value except on "classes of property." And 
thèse classes should be constituted of property which has such at- 
tributes as would necessarily bring it within a well-defined class, and 
readily differentiate it from the other classes of property belonging 
to the same gênerai spécies. The state board of assessors, created 
by the law, like a board of equalization or a board of county com- 
missioners, is of spécial and limited jurisdiction, and, like ail inferior 
tribunals, has only such powers as are specially conferred upon it. It 
is always essential to the validity of its acts that they should be au- 
thorized by some express provision of the statute, otherwise they are 
absolutely null and void. Thèse gênerai principles are elementary in 
their character, and hâve been frequently announced by the suprême 
court of this state, as well as others. In State v. Central Pac. R. Co., 
9 Nev. 79, 88, which was a suit to recover delinquent taxes for the 
years 1869, 1870, and 1871, the board of county commissioners of 
Washoe county accepted pàyment of the sum of $22,355 i" settle- 
ment of the sum of $74,000, which was the fuU amount of the taxes 
delinquent on the property of the corporation. The principal ques- 
tion discussed was whether or not the commissioners had any author- 
ity to make thé compromise. It was held that the action of the 
board was without authority of law and void. In the course of the 
opinion, the court said : 

"The board of county commissioners is an inferior tribunal of spécial and 
limited jurisdiction. U must afflrmatively appear tbat the action of the 
board in compromising with the défendant was in conformity to some 
provision of the statute givlng to it that power, else its order was without 
authority of law, and void. State v. Washoe Co. Board of Oom'rs, 5 Nev. 
319; State v. Ormsby Co. Com'rs, 6 Nev. 97; State v. Washoe Co. Com'rs, 6 
Nev. 108. * * • The only authority giving to the commissioners any 
power to reduce or in any manner change the taxes as assessed is vested in 
them as a board of equalization, and while acting In that capacity it was held 
in State v. Washoe Co. Com'rs that they must literally comply with the 
plain provisions of the statute." 

The same views were expressed by the court in State v. Central 
Pac. R. Co., 21 Nev. 172, 176, 26 Pac. 225, 1109, in relation to the 
power of the board of equalization. The statute there under consid- 
ération provided that the board should hâve the power to détermine ' 
ail complaints made in regard to the assessed value of any property. 
Bigelow, J., in delivering the opinion of the court, said: 

"Without a complaint Is made, it has no jurisdiction to act in the premises. 
People V. Goldtree, 44 Cal. 323; State v. Northern Belle Mill & Mining Co., 12 
Nev. 89. And, after a complaint is once heard and determined, there is no 
provision for a new trial, a rehearing, or any further considération of the 
matter. It follows from the principles already stated that the power to 
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reconsider, not belng expressly glven, does not exist. This statement of the 
law is fully borne out by the adjudlcated cases." 

Numerous âùthoritiës are cited in support of thèse views. 

From the yîews herein expressed, does it not necessarily follow 
that the stàte board of assessors çould not value any particular spe- 
cies of property wîthout dividing the same into classes having référ- 
ence to their character and value on some sensible basis? The 
"classes of property" which the board was authorized to make could 
not be, founded upon odious, absurd, or unreasonable distinctions. 
The classes adopted "must be based upon reasonable and actual dif- 
férencié," btherwise the provisions of the constitution requiring "a. 
uniform and equal rate of assessment and taxation" would be vie-' 
lated, and the action of the board would be null and void. The board 
had np power to make "classes of property" concerning lots in towns 
and cities upon which are erected two-story brick or frame buildings 
of certain dirnensions at so much per front foot, without référence to 
their utility, business pur_poses, occupancy, or cash value. Such a 
classification would exhibit a greater dementia than the one referred 
to as "being run mad" in Com. v. Patton, 88 Pa. 258. The board 
grasped the thought that it had np authority to value ail horses in 
the State at so much per head, and divided them into classes of prop- 
erty with référence to their valup as work horses and stock horses, 
etc. It cotild not say "that ail gray horses shall be valued at $roo 
each, and ail sôrrel horses at $75." Hawkins v. Mangrum (Miss.) 
28 South. 872, 874. In fixing a valuation for cattle the boàrd also 
divided them into classes of property to which they belonged, with 
référence to thèir value, as beef cattle, milch cows, etc., and did not 
put the "registeféd thoroughbred" in the same class as "stock cattle." 
The board could not value ail cattle belonging tp A., in Eagle Val- 
ley, at so much per head, and in Carson Valley, belonging to B., at 
so much per head. The board, if it had attempted to value land in 
this State, would, ift the first instance, hâve been compelled to divide 
the same into classes, such as cultivated lands, unimproved lands, 
grazing lands, barren lands, etc., at so much per acre. This does not 
mean that each^ acre of land must be of the same value. This would, 
in most instances, if not in ail, be impossible. But it does mean that 
the classes gdopted by the board must be selected with référence to 
the value attaching to the particular property belonging to this class 
of property. So of railroads. The board had no jurisdiction, pow- 
er, or authority to value any railroad at so much per mile without 
first selectittg thé classes of property to which it belonged, and the 
sélection of the classes must hâve been made with référence to the 
constituents attaching to that particular class. It had no power to 
aSsëss a railroad, or any other kind pf property, to the individual 
owner therebf by name, or with sole référence to the number of miles, 
without definitely placing it within classes of property having référ- 
ence to the value of ail property within that class. This the board 
failed to doif There has been much discussion, in the opinions of the 
suprême court of this state, as to the proper method of arriving at 
the value of railroads for the purpose of assessment. It would serve 
no useful purpose to review thèse cases. They ail deal with cases of 
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alleged excessive taxation, a subject not hère necessary to be dis- 
cussed. If I were to venture a suggestion on this subject, it would 
be to the efïect that uniformity in tlie assessment of property can 
only be secured by the élection of intelligent, impartial, and honest 
men to office, who will strictly adhère to the provisions of the con- 
stitution of this State, and assess ail property of every kind at its true 
cash value. Railroads are of a more complex character than the 
other species of property above named, and it is argued by complain- 
ant that it cannot be divided into "classes of property," under the 
présent act. But, be that as it may, it is apparent that the attempted 
valuation in this case cannot, either upon reason or authority, be 
sustained, because the action taken by the state board of assessors in 
valuing the Central Pacific Railroad by name, without making any 
class of property of railroads, was not within the power granted by 
the act under considération; and upon that ground alone, without 
passing upon the other points, my conclusion is that complainant is 
entitled to the injunction prayed for. Let a decree be entered ac- 
cordingly. 



HOOVEN, OWENS & RENTSCHLER CO. v. JOHN FBATHBRSTONE'S 
SONS et al. (two cases). 

(Circuit Court of Appeals, Biglith Circuit. September 23, 1901.) 

Nos. 1,470, 1,471. 

1. Appbal— Deckbb Final— Rights of Nominal Parties Ukdetkrmined. 

A décision wtiicli rentiers ail the questions between the parties served 
or appearlng in the suit res adjudicata between themselves is a final 
judgment, and reviewable by appeal in the circuit court of appeals, 
altbough the rlghts of such parties against strangers to the suit, who 
were named as parties In some of the papers, remain undetermlned. 

î. Same— Necessart Parties. 

A decree in a suit to enforce a mechanic's lien that a complainant 
shall take nothlng by its action, and that it is entitled to no lien against 
a certain défendant named, is a final décision reviewable by the sole 
appeal of the complainant, although another necessary party, who was 
never served with process, and never appeared in the action, was named 
in the pétition and summons as a défendant. 

8. GENERAL DeCSBB THAT COMPLAlNANT Takb NoTHING BY THE ACTION NOT 

SUSTAINABLE BY MaTTBR IN ABATBMBNT. 

A gênerai decree that the complainant talce nothing by the suit, which 
does not clearly show that It rests upon some matter in abatement which 
prevents It from barring future actions upon the same cause, cannot be 
sustained by the sufflciency of the proof of such matter In abatement 
where there are pleas In bar in the answer, because the légal efCect of 
such a,plea is to sustaln the latter pleas, and to work a complète estoppel 
of subséquent sults upon the same cause of action. 

4. Facts Specially Found— Sufficienoy to Warrant Judgment Reviewable 

WITHOUT Objection. 

Where the court makes a spécial flnding of facts In an action at law, 
the question whether or not thèse facts warrant the judgment rendered 
thereon Is always open for considération by the appellate court on a 
writ of error without any objection or exception taken at the time of the 
entry of the judgment. 

5. Writ dp Error and Appeal Pbrmissible. 

In cases of dpubt a party may take an appeal and sue out a writ of 
error, and the appellate court will review the proceedings below In ac- 
111 F.— 6 
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cordance wîth the raies of that method of revlew applicable to the nature 
of the case. 

6. HBCBÂirio'B Lien— Suit in Equitt— Kbviewabi-b bt Appbal Only. 

A suit to enforce and foreclose a mechanlc's lien is a suit In equity, 
and tUe decree rendered upon It Is reviewable by appeal, and not by 
wrlt of error. 

7. Methpds dp Rbvikw JnEisDiCTioNAi, AND Unaffectbd bt State Prac- 

TICB. 

The methods of revlew of proeeedlngs In the fédéral courts fix their 
power and Jurisdiction, and are not affected by the act of conformity, 
or by the praetice or législation of the states. 

8. Mbthod dp Trial mat be Waivbd. 

One who consents to the hearing in eaulty of a légal cause of action 
or to the trial of an équitable cause of action at law is thereby estopped 
from sùecessfùUy objectlng to the method of trial In an appellate court. 

9. BiGHT TO Rbview not Appbcted bt Waiter op Method op Triai.. 

Consent to try a law suit in equity or an équitable cause of action 
at law constitutes no walver of the right to revlew the proceedings by 
appeal or wrlt of error, as the nature of the case may demand, and the 
appellate court wIU be govemed In its action by the rules applicable to 
the proper method of revlew. 

10. Mechanic's Lien Laws should be Liberally Construed. 

Statutes glving liens to laborers and material men should be liberally 
construed, because they cannot recover back their labor or material, 
and the Improvements upon whleh they are placed are ordinarily en- 
hanced by their value. 

11. Same—Claim— Description op Pkopertt. 

Any description which wiU enable one famlliar with the locality to 
Identlfy the property upon which the lien is intended to be clalmed with 
reasonable certainty Is sufflcient In a claim for a lien under Rev. St Mo. 
ieS9, § 4208. 

18. SamB— CONTIGUOUS CiTT LOTS OOTERED BY SiNGLE PlANT SubJECT TO SiN- 

6LB Lien. 

Whepe one bas constructed an improvement consisting of several build- 
ings on adjolning clty bloclts or lots regardless of the Unes, streets, 
and alleys among them, and has Intended to use, and Is actually using, 
the buildings as part of a single plant, so that neither the clty lots nor 
the buildings are adapted to separate uses, ail the buildings so con- 
structed may constitute a single Improvement, and the tract on which 
they stand may be a single lot of land, subject to a single lien under the 
mechanic's lien laws of Missouri (sections 4203, 4204, 4207, Eev. St. 189Ô). 

18. Same— Claim— Différent Contracts. 

A claim for a lien for an aggrôgate amount of materlals furnished 
under contracts between différent parties, and mlugled together in one 
account, is void. 

11. Same. 

A single notice or claim of lien for materlals furnished to the same 
property under différent contracts betwéen the same parties Is sufflcient, 
and valid. 

16. Same. 

A claim of a lien for an excessive amount may be sustalned pro tanto 
If the true amount for whlch tiie lien Is malntalnable can be segregated 
from the aggregate amount clalïned. 

16. Same— Fixtures between LieitobiAnd Libneb. 

In a controvefsy between the claimant of a mechanic's lien and the 
owner of real estate upon whlch the property of the llenor has been 
'placed, or between vendor and .venflee, or between mortgagor and mort- 
gagee, engiftes, machinery, hoUses, buildings, and every other thlng 
which is essential to the particular use to whlch the realty Is appUed, 
or between which and the balancé of the realty there Is a manlfest and 
necessary dependence, or ■^hich is Intended to be and is permanently 
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and habitually used as a part of the property constitutlng tbe real estate 
of the owner upon whieh It was placed, becomes a part of that realty, 
whether it can be removed without pbyslcal injury to the realty or not, 
however sllght its physical connection with the real estate, and even 
when there is no actual fastening of the one to the other. 

17. Same— Betbntion of Title as Secukity not Fatal to. 

The rétention by contract of title to materials furnished as security 
for the purchase priée by the claimant of a mechanic's lien is not incon- 
sistent with, and wlll not estop the vendor from enforcing, his statutory 
lien. 

18. Sale— Dblivert — Désignation of Place not Acceptance nok Inception 

OF New Jodrnbt. 

Where an engine was to be delivered by the shlpper at the clty of the 
vendee, and when it arrived at the station there the vendee, in answer 
to the question of the railroad agent, "What disposition?" answered, 
"Send it to our plant," and it was so sent without extra charge for 
freight, held, that the direction of the vendee was a mère désignation of 
the place of delivery within the original destination, and not the starting 
of the engine on an additional journey, and that delivery was not made 
until it was received at the plant. 

19. Mbchaîi tfs Lien not Lost by Destruction of Improvement. 

A mechanic's lien attaches to the real estate upon which the material 
or labor is bestowed at the time it is furnished, and is not devested or 
lost by the subséquent destruction of the improvement 
(Syllabus by the Court.) 

In Error to and Appeal from the Circuit Court of the United 
States for the Western District of Missouri. 

This is a suit to enforce a mechanic's lien for the balance of the purchase 
prlce of an engine. The Jacob Dold Packing Company, the respondent, was 
a corporation which owned and operated a packing plant in Kansas City, in 
the State of Missouri. On December 16, 1897, John Featherstone's Sons, a 
corporation, contracted to fumish to the Dold Company at Kansas City a 
refrigeratlng plant consisting of an engine and other machinery, for the sum 
of $18,750. The Hooven, Owens & Kentschler Company, another corporation, 
and the appellant hère, agreed with Featherstone's Sons that it would fur- 
nlsh the engine for $6,001.28. It did so. The engine was incorporated with 
the plant of the Dold Company, and the appellant was paid $1,499.90, while a 
balance of $4,501.38 of the purchase price remained unpaid. The Rentsch- 
ler Company flled a claim of a mechanic's lien for this balance, under the 
statutes of Missouri, upon certain property of the Dold Company at Kansas 
Clty in which the engine had been embodied, and brought this suit to en- 
force its lien. There was a decree that it was entitled to no relief, and 
this decree is challenged by the appeal before us. (C. C.) 99 Fed'. 180. 

Edwin C. Meservey (Charles W. German, on the brief), for plain- 
tiflf in error and appellant. 

Samuel W. Moore (Gardiner Lathrop and Oramel W. Pratt, 
on the brief), for défendants in error and appellees. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The court specifically found the facts in this case, and then held 
as conclusions of law that the claim of lien which the appellant filed 
did not contain a suffîcient description of the property sought to be 
charged to identify it, and that it contained one item, amounting to 
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$74-35. which was furnished under a différent contract from that 
under which the engine was provided, and for thèse reasons it ren- 
dered a decree that "the plaintiff is not entitled to the enforcement 
of its alleged mechanic's lien as against the défendant Jacob Dold 
Packing Company, and that the plaintifï take nothing by its action 
herein, and that the défendant Jacob Dold Packing Company go 
hence without day, and hâve and recover of the plaintiiï its costs." 
The appellant avers that thèse conclusions of law are erroneous, and 
that on this accou'nt the decree should be reversed. The Dold Com- 
pany maintains the correctness of thèse rulings of the court, and also 
insists that they are not hère for our considération, because: (i) 
The decree is not final ; (2) the suit was tried below as an action at 
law, no objections were made to the évidence, and its sufficiency to 
sustain the decree was not challenged by a request that the court 
should hold it insufficient; and (3) the assignment of errors is al- 
leged to be defective. 

The argument in support of the position that the decree is not 
final runs in this way: This was a suit by the subcontractor, the 
Rentschler Company, against its debtor, Featherstone's Sons, and 
the owner of the packing plant, the Dold Company, to enforce a 
mechanic's lien upon the property of the respondent. The debtor, 
Featherstone's Sons, was named as a défendant in the pétition and 
summons, but was never properly served with process, and never 
appeared in the action. It was, however, under the practice in Mis- 
souri, a necessary party to the suit, and no final decree for the 
complainant could be lawfuUy rendered without its actual or con- 
structive présence in the proceeding. Rev. St. Mo. 1899, § 421 1. 
It is therefore contended that the decree rendered is not final, and 
hence is not reviewable hère, because it does not dispose of the right 
of the complainant to relief against Featherstone's Sons, but simply 
détermines that it has no lien upon the property of the Dold Com- 
pany. There are two reasons why this conclusion cannot be sus- 
tained. In the fîrst place, while Featherstone's Sons is named in 
the pétition and summons as a défendant, it has never been served 
with process, and has never appeared in the proceeding, so that 
its rights are not and cannot be affected any more by the decree 
than if its name had never appeared in any of the papers in the 
case. The proceeding is in reality up to this tirn^e a suit between 
the appellant and the Dold Company, so far as their rights under the 
présent décidée are concerned, as completely as though they had 
been the only nominal parties to it. Hence the decree which ad- 
judges that the appellant has no lien upon the property of the lat- 
ter Company is a final and conclusive adjudication of that issue be- 
tween them, and an effectuai estoppel of the appellant from again 
litigating that question with the Dold Company or its successors 
in interest. In légal efïect upon the parties now hère, in finality 
between them, and in right of review the suit stands as if Feather- 
stone's Sons had never been named as parties to it, and its only 
nominal parties had been its only real parties, the appellant and 
the Dold Company. In that case the decree would hâve been final, 
and the only necessary parties to its review in this court would hâve 
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been the Rentschler Company and the respondent; and this is no 
less true because a third corporation, that was never served with 
process, that never appeared, and that was never afïected by the 
proceeding, was named as a défendant in some of the papers at the 
inception of the suit. The case dififers from Hohorst v. Packet Co., 
148 U. S. 262, 13 Sup. Ct. 590, 37 L. Ed. 443; Bank v. Smith, 156 
U. S. 330, 15 Sup. Ct. 358, 39 L. Ed. 441; Baker v. Bank, 91 Fed. 
449. 33 C. C. A. 570; and Railroad Co. v. Sweeney, 103 Fed. 342, 
43 C. C. A. 255, — cited by counsel for respondent, in that the par- 
ties to the suits in those cases whose riglits remained undetermined 
had either been served with process or had appeared in the suits, 
and had thus become afïected by the proceedings ; while in the 
case at bar Featherstone's Sons has not been and cannot be afïected 
by anything that has thus far been said or done in this suit. For 
that reason that corporation was not a necessary party to the appeal 
from this decree, and, inasmuch as the decree, if sustained, is a 
conclusive estoppel of the Rentschler Company from ever maintain- 
ing its claim to a lien upon the property of the respondent, it is 
a final détermination of its right to a lien, and a final decree, which 
the appellant is entitled to présent for review by its sole appeal. 
In the second place, the decree does not adjudge the claim for a 
lien upon the property of the Dold Company invalid, and retain the 
rights of the appellant against Featherstone's Sons for further ad- 
judication in this suit. On the other hand, it conclusively deter-» 
mines every question presented in the case upon the merits, and ad- 
judges that the appellant "shall take nothing by its action." While 
it is true that the rights of the appellant against Featherstone's Sons 
are left undetermined, that is not because any issue or right involved 
in this suit as it stands is left undisposed of, but because the rights 
of the appellant against Featherstone's Sons were not, and never 
could be, involved in this proceeding while that corporation re- 
mained a stranger to it. The decree was therefore final, and it was 
properly reviewable upon the sole appeal of the Rentschler Com- 
pany. 

Another untenable position of counsel for respondent may be con- 
veniently noticed hère while we are considering the form and efïect 
of this decree. It is that, even if the court below was in error in its 
conclusions of law relative to the validity of the lien, the decree 
may be sustained because Featherstone's Sons was not made a 
party to the proceeding, and the court could not lawfully render a 
decree foreclosing the lien until that corporation was brought in. 
But the only decree which the mère absence of Featherstone's Sons 
as a party to the suit would warrant would be a decree dismissing 
the bill on that account without préjudice to another suit against 
the necessary parties upon the same cause of action, while the de- 
cree actually rendered was upon the merits, rendered ail the issues 
in the case res adjudicata, and constituted a complète bar to ail 
future suits to enforce the lien. A gênerai decree that the com- 
plainant take nothing by the suit, which does not clearly show that 
it rests upon some matter in abatement which prevents it from 
barring future actions upon the same cause, cannot be sustained by 
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thffsuiBciency of the proof of the matter in abatement, where there 
are pleas in bar, because the légal effect of the decree is to sus- 
tain the latter, and to work a complète estoppel of subséquent suits 
upon the same cause.' Speer v. Board, 88 Fed. 749, 752, 32 C. C. 
A. ICI, les, 60 U. S. App. 38, 45; House v. Mullen, 22 Wall. 42, 
46, 22 L. Ed. 838; Four Hundred and Twenty Min. Co. v. Bullion 
Min. Ce, 9 Fed. Cas. 592,599 (No. 4,989), 3 Sawy. 634; Sheldon 
V. Edwards, 35 N. Y. 279, 287, 288; U. S. v. Fine River Logging 
& Improvement Co., 78 Fed. 319, 325, 24 C. C. A. ici, 107, 49 U. 
S. App. 24, 35. 

The next objection of the respondent to our considération of the 
merits of this case is that it was tried by consent by the court below 
without a jury as an action at law; that this court can, therefore, re- 
view the proceedings below by writ of error only; and that, as 
there were no objections to the évidence, and there was no request 
that the court hold that there was no évidence which would warrant 
a finding for the défendant, no question is presented for our déter- 
mination. An examination of the record discloses the fact, how- 
ever, that, if we were limited to a review under the writ of error, 
every question presented by the appellant would be fairly raised by 
the spécial finding of facts which was made by the trial court and 
by the decree which is based upon it. Where the court makes a 
spécial finding of facts in an action at law, the question whether 
or not thèse facts support the jvidgment rendered thereon is always 
open for considération by the appellate court on a writ of error, 
without objection or exception taken at the time of the entry of 
the judgment. U. S. v. Ady, 76 Fed. 359, 360, 22 C. C. A. 223, 224, 
40 U. S. App. 312, 313; National Bank of Commerce v. First Nat. 
Bank, 61 Fed. 809, 810, 10 C. C, A. 87, 88, 27 U. S. App. 88, 91 ; 
Trust Co. V. Wood, 60 Fed. 3.46, 348, 8 C. C. A. 658, 660, 19 U. S. 
App. 567, 571. The question whether the judgment is warranted 
by the fîndings présents every alleged error urged by the appellant. 
But we are not limited to, or governed in this case by, the rules appli- 
cable to a review by writ of error. Through abundance of caution 
the appellant has both taken an appeal and stted out a writ of error. 
In cases of doiibt fhis course is not the subject of any just criticism, 
and the appellate court will review the proceedings below in accord- 
ance with the rules of that method applicable to the nature of the case 
before it. McFadden v. Milling Co., 97 Fed. 670, 672, 38 C. C. A. 
355. 3571 Hurt v. Hollingsworth, 100 U. S. 100, 102, 25 L. Ed. 569. 
This was a suit to enforce a mechanic's lien, and to compel the sale 
of real estate to satisfy the debt secured thereby. It was of the 
nature of a suit to foreclose a mortgage, and it was a suit in equity, 
and not an action at law. Davis v. Alvord, 94 U. S. 545, 24 L. Ed. 
283; Land Co. v. Bradbury, 132 U. S. 509, 10 Sup. Ct. 177, 33 L. 
Ed. 433 ; Furnace Co. v. Witherow, 149 U. S. 574, 578, 579, 13 Sup. 
Ct. 936, 37 L. Ed. 853. The appropriate method for the review of 
the decree therein was therefore by appeal, and not by writ of error, 
and the soundness of the resuit reached below must be tested by 
the rules governing reviews by appeal, rather than by those appli- 
cable to the procédure by writ of error. Rev. St. § 699. 
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It is earnestly argued that appellant, by consenting to try its case 
below at law, lias waived its right to a review by appeal. Its waiver, 
however, does not extend to that length. One who conscrits to the 
hearing in equity of a légal cause of action, or to the trial of an équita- 
ble cause of action at law, is thereby estopped from successfully 
objecting for the first time in an appellate court to the method of 
trial which he has adopted. But this is the extent of the estoppel 
against him. He does not waive bis right to a review of the judg- 
ment or decree of the trial court by the only method which can be 
effectuai to obtain such a review ; that is to say, by writ of errer if 
the cause of action was légal, and by appeal if it was équitable. Any 
other rule would deprive the defeated party of the right to any relief 
whatever in every case in which he permitted the trial of an action 
at law in equity or of an équitable cause of action at law. He could 
not review a decree upon an équitable cause of action tried at law by 
writ of error because the fédéral appellate courts hâve no power or 
jurisdiction to review suits in equity by that m.ethod; and he could 
not review such a decree by appeal because he would hâve waived his 
right to treat the proceeding — as it was in fact — as a suit in equity. 
In the same way he would be deprived of the right to review a judg- 
ment upon a légal cause of action which he had consented to try in 
equity. A resuit of this character would be contrary to the purpose 
and intent of the parties to such proceedings, unjust, and unreason- 
able. The acts of congress give to defeated litigants in the national 
courts the right to a review of final judgments at law against them 
by writs of error, and a right to a review of final decrees in equity 
by appeal. Thèse acts grant the power and fix the jurisdiction of 
the fédéral appellate courts. They are not matters of form or prac- 
tice, but matters of power and jurisdiction. They are not afïected 
by the act of conformity (Rev. St. § 914), nor by the législation or 
practice of the states ; and courts wilî not présume that litigants hâve 
waived or surrendered their rights under them unless this fact is 
made clearly to appear. Rev. St. § 699 ; City of Manning v. Gernian 
Ins. Co. (C. C. A.) 107 Fed. 52, 57. Consent to try a lawsuit in 
equity or an équitable cause of action at law constitutes no such 
waiver or svirrender. This suit was therefore properly brought to 
this court by appeal, and the Rentschler Company is entitled to a 
hearing and décision of the questions it présents in accordance with 
the rules applicable to that method of review. 

Nor is the objection of counsel for the respondent to the spécifica- 
tions of errors more tenable than those which hâve been considered. 
Those spécifications state that the court erred in holding that the de- 
scription of the property in the claim of lien which was filed with 
the clerk of the circuit court was insufficient to sustain the lien, in 
holding that the insertion of the item of $74.35 in that claim was 
fatal to the lien, and in holding that the appellant was not entitled to 
a lien upon the building and improvements and land upon which it 
v;as claimed. The évidence, the spécial findings of fact, and the de- 
cree présent the questions suggested by thèse spécifications. They 
were the principal questions discussed at the argument and in the 
briefs of counsd in this court, and they are so plainly presented by 
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the assignment of errors that they cannot be justly ignored. We 
turn, therefore, to the merits of the case. 

The Jacob Dold Packing Company owned and operated a packing 
plant in Kànsas City at the time the contracts for the refrigerating 
plant and for the engine, which was a part thereof, were made. This 
plant consisted of 19 buildings, located on blocks 18 and 23 of West 
Kansas addition No. i to the city of Kansas City, and certain build- 
ings and ground on the other side of Liberty street, in said city, 
located upoh other blocks. The 19 buildings did not occupy ail of 
blocks 18 and 23, which comprise about six acres of land. North of 
the buildings on block 18 were railroad tracks used by the Dold Com- 
pany, and north of thèse a strip of ground 67 feet and 2 inches wide 
and 384 feèt long, which constitutes the right of way of the Kansas 
City, Ft. Scott & Memphis Railroad Company. On the original plat 
of thèse blocks there is a street between them running east and 
west, and alleys through them running in the same direction, and the 
blocks are divided into lots. But the buildings of the Dold Company 
hâve been constructed without référence to this street or thèse alleys, 
and without regard to the lines of the lots. Some of the buildings 
stand on parts of two or more lots, some cover portions of the alleys, 
and some are upon parts of the street. The Dold Company owns ail 
the land in thèse two blocks upon which thèse buildings are situated, 
except the right of way of the railroad company. Fifteen of thèse 
19 buildings upon this tract of land either adjoin each other or are 
connected together by coveted platforms, so that ohe may pass 
through them ail without leaving the cover of a roof. The four 
buildings that are not so connected are a pump house, an oil house, 
an office building, and a stable. Ail of thèse two blocks except the 
right of way df the railroad company was owned, occupied, and 
operated by the Dold Company as a portion of a single plant for the 
purpose of condWcting its paCking business. Many of the buildings 
were large and imposing structures. That one in which the engine 
was placed was a brick building four stories high, 177 feet long, 61 
feet wide at one end, and 50 feet wide at the other. Part of this build- 
ing stood upon the alley, and it was one of the 19 which adjoined 
each other, or were connected with each other by covered platforms, 
so that they had ail the utility and advantage of a single building un- 
der a single roof. Adjoining this building in which the engine was 
placedi with nothing to separiate them from it but a fireproof wall, 
were two buildings, — one four stories high, with a basement, the 
first two stories ôf which were built of stone and the two upper 
stories of brick; the other, five stories high, built entirely of brick. 
Thèse three buildings had been erected at différent times, but at the 
time the liert'was filed they appeared to the caSual observer to be a 
single building, constructed of brick and stone. In this condition of 
its plant and business, the Dold Company engaged Featherstone's 
Sons to furriish it with a refrigerating machine, consisting of this 
engine, condehsers, and other apparatùs, which the Dold Company 
receiyed, tdnnécted with, and incorporàted into that part of its plant 
on biocks 18 and 23. When the engine was not paid for, the 
Rentschler Company fîled a claim of lien, in whiêh, after stating 
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that its claim was for a part of the purchase price of the engine fur- 
nished to Featherstone's Sons, it described the property upon which 
it claimed its lien in this way: 

"The four (4) story and basement brick, stone, and frame packing house 
building with composition roof, and ail other buildings and improvements 
connected therewith, or adjacent, or adjoining, and used and operated by 
Jacob Dold Packing Company as a packing house plant, and situated on the 
foUowing described promises, to wlt: On blocks numbered eighteen (18) 
and twenty-three (23) West Kansas addition No. One (1) to the city of Kan- 
sas (now Kansas City), Jackson county, state of Missouri; said lots being 
contiguous, and said buildings and improvements erected under one gênerai 
contract by said John Featherstone's Sons with Jacob Dold Packing Com- 
pany; said promises, buildings, and improvements belonging to and belng 
owned by said Jacob Dold Packing Company during ail the time of the per- 
formance of said work and labor and the sale, delivery, and use of said 
materials in said buildings, and now belonging to and being ovened by said 
Jacob Dold Packing Company." 

The statutes of Missouri provide that one who furnishes an en- 
gine for any building, érection, or improvements upon land under a 
contract with the owner thèreof or his contractor shall hâve a Uen 
upon such building, érection, or improvements, and upon the land 
upon virhich the same are situated to the extent of one acre, "or if 
such building, érection or improvement be upon any lot of land in 
any town, city or village, then such hen shall be upon such build- 
ing, érection or improvements, and the lot or land upon wfiich the 
same are situated, to secure the payment for such work or labor 
<lone, or materials, fixtures, engine, boiler or machinery furnished 
as aforesaid." Rev. St. Mo. 1899, § 4203. They also provide that 
"the entire land, to the extent aforesaid, upon which any such build- 
ing, érection or other improvement is situated, including as well 
that part of said land which is not covered with such building, érec- 
tion or other improvement as that part thereof which is covered with 
the same, shall be subject to ail liens created by this article, to the 
extent and only to the extent of ail the right, title and interest 
owned therein by the owner or proprietor of such building, érec- 
tion or other improvement, for whose immédiate use or benefit the 
labor was done or things were furnished." Section 4204. They 
require the subcontractor to file with the clerk of the circuit court, 
within four months after the indebtedness shall hâve accrued, a true 
account of his demand, "and a true description of the property, or 
so near as to identify the same, upon which the lien is intended 
to apply." Section 4207. It will be noticed that the claimant is 
not required by this statute to furnish a correct or accurate de- 
scription of the property upon which he claims his lien, but his 
full duty is performed when he gives such a description as will 
identify it. The respondent contended below, and the circuit court 
held, that the description which has been quoted was insufRcient 
to identify the property upon which the appellant intended its lien 
to apply. But wherein is it insufïicient to indicate its intention? 
It States with admirable clearness that the lien is claimed upon ail 
the adjoining and adjacent buildings and improvements on blocks 
18 and 23 which were owned and operated as a packing house plant 
by the respondent; and the statute provided that the lien should 



90 111 FEDERAL REPORTER. 

extend to the entire lot or land ownéd by the lienee upon which 
the building or improvement was situated, whether actually occu- 
pied thereby or not. Section 4204. Read in the light of this stat- 
ute, this description comprises ail of blocks 18 and 23 except the 
strip on block 18 which constitutes the right of way of the railroad 
Company. 

It is said that there was no "four (4) story and basement brick, 
stone,! and frame packing house building," and therefore it was im- 
possible to identify the property intended to be claimed by the ap- 
pellant. But this contention rests upon a too exact and technical 
interprétation of the description, and upon the fact that the im- 
provement which the lienor thus described consisted of three ad- 
joining buildings separated only by lire walls, one of which was a 
four-story brick without a basement, one of which was a fîve-story 
brick, and one of which was a four-story brick and stone building 
with a basement, and with a frame covered platform around it. 
There wàs no other brick and stone building on the two blocks, 
and the description was plainly intended to point out the block or 
improvement which comprised thèse three buildings, which together 
formed a. solid block, and which was not inaptly, although perhaps 
it was inaccurately, called a four-story and basement brick, stone, 
and frame packing house building. This isolated portion of the de- 
scription, however, is not ail the means of identification supplied by 
the claim ôf lien. It not only points out this building in the wofds 
which hâve been quoted, but it also adds, "and ail other buildings 
and improvements connected therewith, or adjacent, or adjoining, 
and used and operated by Jacob Dold Packing Company as a pack- 
ing house plant, and situated on" blocks 18 and 23. This descrip- 
tion certainly points to some building on the lot of land comprised 
in blocks 18 and 23, and ail the buildings on those blocks were 
adjoining or adjacent to each other, and were used as a part of the 
packing house plant ; so that, whatever building was intended to be 
first named, they are ail equally included in the claim. Any de- 
scription which will enable one familiar with the locality to identify 
the property on which the lien is claimed with reasonable certainty, 
is suiïîcient to sustain it. De Witt v. Smith, 63 Mo. 263; Bradish 
V. James, 83 Mo. 313, 318; Drexel v. Richards (Neb.) 70 N. W. 
23, 24. When the entire description in the claim is fairly read 
and construed in the light of the statute and of thèse décisions, it 
identifies ail the buildings and ail the land on blocks 18 and 23 
owned and used by the Dold Company as a part of its packing 
plant as the property upon which the lien was intended to apply so 
clearly that no one seeking to find it, whether familiar or unac- 
quainted with the locality, could fail to clearly identify it by the 
description in the claim. 

Counsel for respondent maintain, however, that, if this be the 
true construction of the description, the lien is void, because it is 
not restricted to the spécifie building in which the engine was placed 
and to the lot of land on which it stands ; and section 4227, Rev. St. 
Mo. 1899; Matlack v. Lare, 32 Mo. 262; Fitzgerald v. Thomas, 61 
Mo. 499; Fitzpatrick v. Thomas, Id. 512; Lemly v. Steel Co., 65 



HOOVEN, OWENS & RENTSCHLEB CO. V. JOHN FEATHERSTONe's SONS. 91 

Mo. 545 ; and Ranson v. Sheehan, 78 Mo. 668, — are cited in support 
of this view. In Fitzpatrick v. Thomas, 61 Mo. 512, the suprême 
court of Missouri held that, where separate and unconnected houses 
were built on separate city lots respectively, a single lien could not 
be maintained against ail the houses and lots for the aggregate 
expense of their construction. In Ranson v. Sheehan, 78 Mo. 668,- 
that court decided that a claim of a lien upon 15 acres of land in the 
country, where the land subject to lien is limited to a tract one 
acre in extent, was invalid because it did not in any way identify 
the acre to which the lien was intended to apply. Thèse are, per- 
haps, the strongest cases cited in support of the contention of the 
respondent. They illustrate the earlier disposition of the Missouri 
court to construe the mechanic's lien law strictly as in dérogation 
of the common law, — a disposition happily abandoned in its subsé- 
quent opinions, and contrary to the public policy of the state as it 
is evidenced by its législation and by the later décisions of its courts. 
vStatutes securing upon buildings and improvements the wages of 
labor and the value of materials bestowed upon them ought to be 
liberally construed. The labor and material, once bestowed, lose 
ail their value to the laborer or material man. He cannot take them 
back. They enhance the value of the property upon which the^ 
are placed, and its owner, and those who take under him, receive 
ail the benefits of the labor and of the material. In such circum- 
stances the lien of the laborer or material maa should be main- 
tained to the full extent to which the statutes give it. Wisconsin 
Trust Co. v. Robinson & Cary Co., 68 Fed. 778, 780, 15 C. C. A. 
668, 670, 32 U. S. App. 435, 439. This policy has been adopted by 
the législature of the state of Missouri. After the suprême court 
had rendered its décision in Fitzpatrick v. Thomas, that législature 
expressly provided that, whenever another case of that character 
arose in that state, the lien of the claimant should be sustained. It 
gave a single lien upon ail the buildings when the improvement 
consisted of two or more separate constructions erected under one 
gênerai contract upon contiguous lots. Section 4227. The case 
at bar does not fall under the terms of this statute, because the build- 
ings constituting that part of the packing plant on blocks 18 and 23 
were not erected under one gênerai contract. The respondent ac- 
cordingly contends that this case must be governed by the décision 
in Fitzpatrick v. Thomas. Its counsel argues that, if this is not so, 
section 4227 was futile, and a single lien upon many buildings on 
separate lots could hâve been maintained without it. But this ar- 
gument overlooks the broad distinction between the facts of this 
case and those which conditioned the Fitzpatrick Case and others 
of like character. The statute gives a lien upon "the building, érec- 
tion or improvements and the lot or land upon which the same are 
situated." Section 4203. In the Fitzgerald Case each building — 
each improvement — was situated on a separate city Ipt according to 
the plat, was a separate improvement, and was intended to be used 
and capable of being used for a separate purpose. In this case 
the lines between the original city lots in blocks 18 and 23, the 
alleys through them, and the street between them hâve been disre- 
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garded, and practically obliterated, by the respondent. The city 
lots are no longer capable of separate use. The buildings on the 
blocks were not intended, and are not adapted, for independent 
service, but they are ail parts of a single improvement, constructed 
and used for a single purpose, — the carrying on of the packing 
•business of the respondent. Why should not the land on which this 
improvement stands be held to be a single tract of land, and lien- 
able as such under the terms of the statute? There is nothing in 
the words of the law to forbid it. The lien may attach to the "im- 
provements" and to "the lot or land" on which they are situated. 
By the very terms of the statute it extends to ail the land upon 
which they are situated held by the owner of the improvements, 
whether occupied by it or not. Section 4204. Why do not ail of 
blocks 18 and 23 upon which thèse improvements are situated, which 
is owned by the Dold Company, constitute a single tract of land? 
Any other construction of the statute and the hen is illiberal, strict, 
and injurious to both the debtor and the créditer. It would be as 
disastrous to the interests of the owner of such a plant as this and 
to the claimant of the lien to segregate and sell a single building 
in which an engine or a pièce of machinery happened to be placed, 
thus disrupting the plant, as it would be to sell a few miles of a 
great railroad, or a small part of any manufactory. The portion 
sold woiild bring but a modicum of its value, while its ségrégation 
from the plant would entail much greater damage than ail it was 
worth upon the owner. The broad terms of the statute themselves, 
the liberality with which a sound public policy requires that they 
should be construed, and the later décisions of the suprême court 
of Missouri, which are cited below, point unerringly to this conclu- 
sion. Where one has constructed an improvement. consisting of 
several buildings on adjoihing city lots or blocks, regardless of the 
lines, streets, and alleys among them, has intended that thèse im- 
provemeiits should be used and is actually operating them as a part 
of a single plant, so that neither the city lots nor the buildings 
are adapted to separate uses, ail the buildings so constructed may 
constitute a single improvement, and the tract on which they stand 
may be a single lot of land, and subject to a single lien under the 
mechanic's lien law of Missouri (sections 4203, 4204, 4207, Rev. St. 
1899). Progress Press Brick & Machine Co. v. Gratiot Brick & 
Quarry Co., 151 Mo. 501, 519, 52 S. W. 401, 74 Am. St. Rep. 557; 
Pullis V. Iron Co., 157 Mo. 565, 593, 57 S. W. 1095; Kelley v. City 
Mills, 126 Mass. 148; Phll. Mech. Liens, § 376. The description 
in the claim of lien must, therefore, be held to be sufficient to sus- 
tain a lien on ail that part of blocks 18 and 23 which constitutes a 
part of the packing plant bf the respondent. 

Another error specified is that the circuit court held the lien in- 
valid because the appellant înserted in its claim an item of $74.35 
for two rocker plates, which were furnished under another and 
différent contract from that which provided for the engine. Under 
the practice in Missouri, a lien may not be secured for the aggre- 
gate amoùnt of materials furnished under distinct contracts be- 
tween différent parties and mingled in one account. O'Connor v. 
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Railroad Co., m Mo. 185, 194, 20 S. W. 16; Lumber Ce. v. Stepp, 
157 Mo. 366, 384, 57 S. W. 1059. But neither the statute, the déci- 
sions of the courts of Missouri, nor the reason of the case call for 
more than one notice or statement of lien for materials supplied 
to the same property under différent contracts between the same 
parties. Kearney v. Wurdeman, 33 Mo. App. 447, 456; Kern v. 
Pfaff, 44 Mo. App. 29, 35 ; Grâce v. Nesbitt, 109 Mo. 9, 16, 18 S. 
W. II 18; Minneapohs Trust Co. v. Great Northern R. Co. (Minn.) 
76 N. W. 953. Nor does the fact that a Henor demands a larger 
amount in his claim for a lien under a single contract than he is en- 
titled to receive, or the fact that he demands compensation for 
materials that were furnished under another contract, invalidate his 
lien for the amount justly due him under the contract specified, 
if that amount. is capable of ascertainment and ségrégation. Ittner 
V. Hughes, 133 Mo. .679, 690, 34 S. W. iiio; Allen v. Smelting 
Co., 73 Mo. 688, 692; Johnson v. Bviilding Co., 23 Mo. App. 546; 
Lumber Co. v. Strimple, 33 Mo. App. 154; Bambrick v. Associa- 
tion, 53 Mo. App. 225, 239. The appellant brought this suit to en- 
force its lien for the amount due it under its contract to furnish 
the engine, and alleged that the machinery and appHances for which 
it sought a lien were delivered between January 17, 1898, and April 
20, 1898. The item which raises the question under discussion ap- 
pears in the claim of lien under date of July 13, 1898, as two rocker 
plates, $74.35, and stands entirely separate from the items furnished 
under the contract for the engine prior to April 2ist of that year. 
At the trial no claim for this item was urged. Indeed, a stipula- 
tion was made that, if a delivery of the engine was completed on 
April 19, 1898, the claim of lien which was filed on August 20, 1898, 
was too late by one day; but that, if its delivery was on April 20, 
1898, the claim was fîled in time. This was, in efifect, a withdrawal 
of ail claim to enforce the lien for $74.35. The resuit is that the 
appellant simply claimed a lien for $74.35 more than it was entitled 
to enforce a lien for under the particular contract counted upon 
in its pétition, although it was really entitled to a lien for this ex- 
cess under another contract, which it failed to plead. There is no 
more reason why its claim for this excess should destroy its lien 
for the $4,501.38, which was justly due it under the contract it 
pleaded, than there is why any litigant should lose his right to re- 
cover the amount justly due him because he claims more. The de- 
mand of this excess in the claim of lien did not invalidate it, and 
the holding of the court below to the contrary was erroneous. 

Counsel for the respondent are not content to rest their case 
solely upon their contention that the rulings of the court below were 
right. They insist that, even if those rulings were erroneous, the 
decree below must be sustained : (i) Because the engine was per- 
sonalty, and could not form the basis of a lien; (2) because the 
claim of lien was not filed in time; and (3) because the building 
in which it was placed was burned. The contention that the en- 
gine could not be the foundation of a lien because it was personalty 
is untenable for two reasons. In the first place, the statutes of 
Missouri expressly give to the vendor the right to a lien for the 
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purchasç price of an engine, boiler, or machinery provided for any 
building, érection, or improvement under a contract with the o^yner 
or his contractor. Rev. St. Mo. 1899, § 4203. In the second place, 
this engine was placed in one of the brick buildings constituting 
part of the packing plant of the respondent, and it was connected 
with other machinery therein for the purpose of permanently fur- 
nishing power to operate the refrigerator and to cool the air in the 
buildings. While it was capable of removal without disturbing any 
part of the building in which it was placed, and while it was secured 
to its foundation by taps screwed upon anchor bolts, and could be 
removed by simply unscrewing the taps, it was intended to be and 
it was pernjanently incorporated into, and habitually used as a part 
of, the packing house. The Une of démarcation between realty 
and personalty in cases between landlord and tenant is by no means 
the same as in cases between vendor and vendee, mortgagor and 
mortgagee, and lienor and lienee, and this for the very sound rea- 
son that the relation of landlord and tenant is transitory, — ^the use 
of the property is by one who is to stay for a limited time, and many 
articles are placed upon the realty by the tenant which both parties 
intend to hâve removed at the end of the term; while the things 
placed upon the realty by the vendor, the mortgagor, and the lienee 
are put there by one whose term of occupancy is unlimited, gen- 
erally with the intention that they shall become a part of the real 
estate, and that they shall be perpetually and habitually used with it. 
In cases of the latter class, and especially where pondérons ma- 
chinery, whose weight alone is sufKcient to hold it in place, is in 
question, permanent attachment to the realty is by no means an 
indispensable attribute of a fixture. The true test is the intent to 
permanently incorporate the article with the plant or property, and 
the permanent and habituai use of it as a part of the real estate. 
And the true rule is that in a controversy between the claimant of 
a mechanic's lien and the owner of real estate upon which the prop- 
erty of the lienor has been placed, or between vendor and vendee, 
or between mortgagor and mortgagee, engines, machinery, houses, 
buildings, and every other thing which is essential to the particu- 
lar use to which the realty is applied, or between which and the 
balance of the realty there is a manifest and necessary dependence, 
or which is intended to be and is permanently and habitually used 
as a part of the property constituting the real estate of the ownei= 
upon which it was placed, becomes a part of that realty, whether 
it can be removed without physical injury to the realty or not, how- 
ever slight its physical connection with the real estate, and even 
when there is no actual fastening of the one to the other. Voorhis 
v. Freeman, 2 Watts & S. 116, 37 Am. Dec. 490; Oves v. Oglesby, 
7 Watts, 106; Winslow v. Insurance Co., 4 Metc. (Mass.) 306, 38 
Am. Dec. 368; Richardson v. Koch, 81 Mo. 264, 273; Thomas v. 
Davis, y() Mo. 72, 79, 43 Am. Rep. 756; Machine Co. v. Cole, 130 
Mo. I, 31 S. W. 922; Progress Press Brick & Machine Co. v. 
.Gratiot Brick & Quarry Co., 151 Mo. 501, 52 S. W. 401, 74 Am. 
St. Rep. 557; Christian v. Dripps, 28 Pa. 271 ; Farrar v. Stackpole, 6 
Grt-enl. 154, 157,. 19 Am. Dec. 201 ; Walmsley v. Milne, 7 C. B. 
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(N. S.) 115; Corliss V. McLagin, 29 Me. 115; Bratton v. Clawson, 
2 Strob. 478; Morgan v. Arthurs, 3 Watts, 140; Murdock v. Hai- 
ris, 20 Barb. 407; Sparks v. Bank, 7 Blackf. 469; Fisher v. Dixon, 
12 Clark & F. 312. Under this rule the engine became a part of the 
realty of the respondent, and that property became subject to the 
lien for its purchase price. 

Nor did the fact that in its contract for the sale of its engine 
the appellant secured from the contracter, Featherstone's Sons, the 
stipulation that "the engine," etc., "shall remain our property as 
security for deferred payments until fully paid for in cash," waive 
the lien upon the real estate of the respondent granted by the stat- 
ute, or estop the Rentschler Company from enforcing it. This 
stipulation is not inconsistent with the grant of the statute. The 
former retained a lien upon the engine as security for the purchase 
price; the latter created a hen not only upon the engine, but upon 
the real estate of the respondent upon which it was placed. The 
former was a lien by contract, the latter by statute; and neither 
is destructive of the other. The rétention by contract of title to ma- 
terials furnished as security for the purchase price by the claimant 
of a mechanic's lien is not inconsistent with, and will not estop 
the vendor from enforcing, his statutory lien. Chicago & A. R. 
Co. V. Union RoUing Mill Co., 109 U. S. 702, 719, 3 Sup. Ct. 594, 
27 L. Ed. 1081 ; Manufacturing Co. v. Smith (C. C.) 40 Fed. 339, 
340, 5 L. R. A. 231 ; Clark v. Moore, 64 111. 279; Anthony v. Smith, 
9 Humph. 508 ; Fogg v. Rogers, 2 Cold. 290. 

Was the claim for the lien filed in time? The statute required it 
to be filed within four, months after the indebtedness accrued. It 
was filed on August 20, 1898. The contract was that the engine 
should be delivered to the respondent free on board at Kansas City, 
and at the trial it was stipulated that, if it was not delivered until 
April 20, 1898, the claim of lien was filed in time. The engine was 
shipped by way of the Wabash Railroad on April 11, 1898. It ar- 
rived at the freight dépôt of the Wabash Railroad Company at 
Kansas City on April 19, 1898, whereupon the agent of that com- 
pany inquired of the respondent by téléphone, "What disposition?" 
and the agent of the latter answered that the car should be sent 
around' by the belt line to the respondent's packing house. It ar- 
rived there at 7 a. m. on April 20, 1898, and the Dold Packing Com- 
pany wired the appellant that the car arrived that day. In our opin- 
ion, it made no mistake, and the claim of Hen was filed in time. 
By arrangement between the railroad companies the charge for 
freight on the belt line, if any, was absorbed in the charge for freight 
to Kansas City. The carriage by the Wabash Company included 
delivery, and there could be no delivery except at such a place 
as was suitable to the delivery of the particular thing carried. Un- 
der the arrangement detailed, and in the case of this heavy ma- 
chinery, that place was the packing house of the Dold Company, 
and the engine was not delivered to or received by the respondent 
until it reached its paclfing house on April 20, 1898. The direction 
to send it to the packing house was a mère désignation of the par- 
ticular place witlain the original destination where the property 
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ifhould be delivered, and not a direction to start it upon, an addi- 
tional jôuirâey. Union Trust Co. v. Atchison, T. & S. F. R. Co. 
(C. C.) 64 Fed. 992, 994; Lewis v. Sharvey, 58 Minn. 464, 59 N. W. 
1096. 

The suggestion that the lien was lost because the building in which 
the engine was placed was destroyed by fire in September, 1899, 
more than a year after it was put in place and in opération, is un- 
worthy of extended discussion, The lien attached to the improve- 
ment^ on blocks 18 and 23, into which it was incorporated, and to 
the land on which it was situated, in April, 1898, and the subséquent 
destruction of a part or ail of the improvement could not devest 
the lien upon the real estate and upon every improvement which 
remained upon it. Linden Steel Co. v. Rough Run Mfg. Co., 158 
Pa. 238, 27 Atl. 895; Smith v. Newbaur, 144 Ind. 95, 42 N. E". 40, 
1094, 33 L. R. A. 685 ; Br'atton v. Ralph, 14 Ind. App. 153, 42 N. 
E. 644; Paddock v. Stout, 121 111. 571, 581, 13 N. E. 182; State v. 
Drew, 43 Mo. App- 362 ; Shine's Ex'x v. Heimburger, 60 Mo. App. 
174, 179. 

The resuit of the whole case is that the appellant has a mechanic's 
lien upon that part of blocks 18 and 23 owned by the respondent; 
thàt the decree on the merits against it was erroneous ; that this de- 
cree was reviewable by appeal, but not by writ of error ; and that a 
decree enforcing the lien cannot be lawfully rendered in the absence 
of Featherstope's Sons. 

The writ of error will accordingly bé dismissed, the decree below 
will be reversed, the case will be rémanded to the, court below, with 
instructions to dismiss the pétition without préjudice to another suit 
for the sarhe cause of action within four mortths after the receipt of 
the mandate, unless the appellant within that time makes John Feath- 
erstone's Sons a party to this suit by proper service of process, or 
by its answer or appearance, and in that event to render a decree 
herein not inconsistent with the views expressed in this opinion; 
and it is so ôrdered. 
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(Circuit Court of Appeals, Elghth Circuit. Septem'ber 30, 1901.) 

No. 1,490. 

1. Monopolies— COMBiNATioNs in Restraint op Tbade— Damaoes. 

Only actual damages, establlshed by the proof of facts from which 
they may be ratlonally Inferred with reasonable certalnty, are recover- 
able. Spéculative, remote, or contingent damages cannot f orm the basls 
of a lawful judgment 
8. Samk— Spéculative Damages— Evidence— Shpficienct. 

The estimâtes, spéculations, or conjectures of wltnesses unfounded In 
the knowledge of actual facts from which the amount of the damages 
could hâve bèen inferred with reasonable certalnty will no more sustain 
a judgment than the conjectures of a jury. 
& Same— AiîTiciPATED Pkopits— When Recovbrabib. 

The gênerai rule is that the antlclpated profits of a commercial busi- 
ness are too: remote, spéculative, and dépendent upon changing clrcum- 
stances to warrant a Judgment for thelr loss. There Is an exception to 
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thla raie that thc loss of profits from the interruption of an establlshed 
business may be recovered where the plalntlff makes It reasonably cer- 
tain by compétent proof what the amount of hls actual loss was. 

4. Same— Profits of EsTABiiisHBD Business— Evidence— Indispensable to 
Eecoveey. 

Proof of the expenses and of the income of the business for a reason- 
able tlme anterlor to and during the Interruption charged, or of facts of 
équivalent Import, Is Indispensable to a lawful Judgment for damages 
for the loss of the antlclpàted profits of an establlshed business. 

6. Same— Loss OF Pbopits. 

The plalntlff testlfied that the acts of the défendants had greatly 
diminished hls business, prevented hlm from making contracts for futile 
delivery of coal, and diminished hls sales from 15 to 20 carloads per 
month, on which he would hâve made a profit of from $12 to $20 per car; 
that he could not tell what the volume of hls business was before or 
after the acts complalned of, and that he had no books or papers whlch 
would show this fact. He produced no évidence of the expenses or in- 
come of hls business before or after the acts complalned of. Selô, that 
the évidence was Insufflcient to sustain a verdict for damages for the 
loss of anticlpated profits. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

W. C. Perry (Daniel B. Holmes, Adiel Sherwood, and John 
O'Grady, on the brief), for plaintiflfs in error. 

Charles H. Nearing (J. S. West and J. B. Campbell, on the brief), 
for défendant in error. 

Before SANBORN, Circuit Judge, and ADAMS and LOCHREN, 
District Judges. 

SANBORN, Circuit Judge. This was an action brought by 
Samuel Hartman against the Central Coal & Coke Company and 
several other corporations for three times the damages which he 
claimed that the défendants had inflicted upon his business by their 
violation of the inhibitions of the act to protect trade against unlaw- 
ful combinations and monopolies, commonly called the "Sherman 
Anti-Trust Law" (26 Stat. 209, c. 647). His complaint was that he 
had been engaged in the sale of coal in Kansas City, in the state of 
Kansas, since 1893 ; that in September, 1896, he and the défendants 
had formed a coal club to establish and control the priées at which 
coal should be sold in Kansas City, Kan., and Kansas City, Mo., and 
to restrain commerce among the states ; that they had accompHshed 
their purpose ; that he withdrew from the club in 1897 ; "that there- 
after the défendants and their associâtes would not sel! him Sait Fork 
coal or Cherokee coal at any other priées than those which they had 
established for the sale of coal at retail to consumers ; that this ac- 
tion of the défendants caused him a loss of ail his trade in Sait Fork 
coal, of a large portion of his business in Cherokee coal, and made it 
impossible for him to make contracts for the future delivery of coal, 
because he was uncertain whether or not he could obtain it ; so that 
he suffered damages in the sum of $2,500. The défendants denied 
thèse averments, and at the close of the trial the jury found that the 
plaintiff's damages were $130, and judgment was thereupon rendered 
111 F.— 7 
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âiï^iiiçt,:tfae;:(îefendants for three times this amoui\t, $500 attorney's 
fées/ aii<Î4lie cQsts of thc; action,,; 

The asi^jgiîment of errors challenges rulings of the court upon the 
construction of the act of congress upon the nature and extent of 
interstat^é'' commerce, and upôn the sufficiency of the évidence of 
dattl^l^eé: to warrant a verdict against the défendants. If no real 
légal injjiry ,was proved in this case, if there. was actually no subject 
of this controversy, if this is really nothing but amoot case, any opin- 
ion we toight rénder upon the grave questions relating to the con- 
struction oî'jthe act of congress and the character and extent of com- 
mence :aniong the States wOuld be mère obiter dicta, and any dis- 
cussioii.pr décision of thèse questions in this action would be useless. 
For this reason the sufficiency of the évidence of damages to sustain 
the Verdict will first be considefed. The only damages claimed in 
the pétition, and the orily losseSi which the plaintifif sought to prove 
at thè trial, were the loss of some of the expected profits of his busi- 
ness of buying and selling coal between January i, 1897, and January 
25, 1899. Compensation for the légal injury is the measure of re- 
covèrable damages. Actuar damages only may be secured. Those 
that are spéculative, remote, uncertain, may not form the basis of a 
lawful judgment., The açtual damages which will sustain a judgment 
must be established, not by conjectures or unwarranted estimâtes 
of witnesseg, but by facts from \yhich their existence is logically and 
legally inferable. The spéculations, guesses, estimâtes of witnesses, 
form no better basis of recovery than the spéculations of the jury 
themselves. ^ Facts must be proved, data must be given which form 
a rational basis for a reasonably correct estimate of the nature of the 
légal injury and of the amount of the damages which resulted from 
it, before a ju'dgment of recovery can be lawtuUy rendered. Thèse 
are f undamehtaT principles of the law of damages. Now, the antici- 
pated profits of a business are generally so dépendent upon numerous 
and uncertain contingencies that their amount is not susceptible of 
proof with any reasonable degree of certainty; hénce the gênerai 
rule that the expected profits of a commercial business are too re- 
mote, spéculative, and uncertain to warrant a judgment for their loss. 
Howard v. Manufacturing Co., 139 U. S. 199, 206, 11 Sup. Ct. 500, 
35 L. Ed. 147; Cincinnati Siemèns-Lungren Gas lUuminating Co. 
V. Western Siemens-Lungren Co.> 152 U. S. 200, 205, 14 Sup. Ct. 523, 
38 L. Ed. 411 ; Trust Co. v. Clark, 92 Fed. 293, 296, 298, 34 C. C. A. 
354, 357, 359; Simmer v. City of St. Paul, 23 Minn. 408, 410; Griffin 
V. Colver, 16 N. Y. 489, 491, 6g Am. Dec. 718. There is a notable 
exception to this gênerai rule. It is that the loss, of profits from the 
destruction or interruption of an established business may be re- 
covered where the plaintifï makes it reasonably certain by compétent 
proof what the amount of his loss actually was. The reason for this 
exception is that the owner of a long-established business generally 
has it in his power to prove the amount of capital he has invested, 
the market rate of interest therèon, the amount of the monthly and 
yearly expenses of operating his business, and the monthly and 
yearly income he dérives from it for a long time before, and for the 
time during the interruption of which he complains. The interest 



CENTRAL COAL & COKE CO. V. HAETMAN. 99; 

upon his capital and the expansés of his business deducted from its 
income for a few months or years prior to the interruption produce 
the customary monthly or yearly net profits of the business during 
that time, and form a rational basis from which the jury may law- 
fuUy infer what thèse profits would hâve been during the interrup- 
tion if it had not been inflicted. The interest on the capital and tlie 
expenses deducted from the income during the interruption show 
what the income actually was during this time ; and this actual net 
income, compared with that which the jury infers from the data to 
which référence has been made the net income would hâve been if 
there had been no interruption, forms a basis for a reasonably certain 
estimate of the amount of the profits which the plaintiff has lost. 
One, however, who would avail himself of this exception to the gên- 
erai rule, must bring his proof within the reason which warrants the 
exception. He who is prevented from embarking in a new business 
can recover no profits, because there are no provable data of past 
business from which the fact that anticipated profits would hâve been 
realized can be legally deduced. i Sedg. Dam. § 183 ; Red v. City 
Council, 25 Ga. 386; Kenny v. Collier, 79 Ga. 743, 8 S. É. 58 ; Greene 
V. Williams, 45 111. 206; Hair v. Barnes, 26 111. App. 580; Morey v. 
Light Co., 38 N. Y. Super. Ct. 185. And one who seeks to recover 
for the loss of the anticipated profits of an established business with- 
out proof of the expenses and income of the business for a reason- 
able length of time before as well as during the interruption is in no 
better situation. In the absence of such proof, the profits he claims 
remain spéculative, remote, uncertain, and incapable of recovery. In 
Goebel v. Hough, 26 Minn. 252, 258, 2 N. W. 847, 849, the suprême 
court of Minnesota said : 

"When a regular and established business, the value of which may be 
ascertained, has been wrongfuUy interrupted, the true gênerai rule for com- 
pensating the party Injured is to ascertain how much less valuable the busi- 
ness was by reason of the Interruption, and allow that as damages. This 
glves him only what the wrongful act deprlred him of. The value of such 
a business dépends mainly on the ordlnary profits derived from It. Such 
value cannot be ascertained without showlng what the usual profits are." 

The truth is that proof of the expenses and of the income of the 
business for a reasonable time anterior to and during the interruption 
charged, or of facts of équivalent import, is indispensable to a law- 
ful judgment for damages for the loss of the anticipated profits of an 
established business. Goebel v. Hough, 26 Minn. ^2, 256, 2 N. W. 
847; Chapman v. Kirby, 49 111. 211, 219; i Sedg. Dam. § 182; Ingram 
v. Lawson, 6 Bing. N. C. 212 ; Shafer v. Wilson, 44 Md. 268, 278. 

Did the plaintiff make any proof of this character at the trial be- 
low? The only évidence he offered relating to the damages which he 
claimed was his own testimony, and he directed this to four éléments 
of injury which he evidently thought tended to show loss of profits, 
viz. loss of customers, diminution of supply of coal, decrease of 
volume of business, and the amount of his anticipated profits on sales 
that he did not make. According to his testimony, he had been in 
the business of buying and selling coal at Kansas City since 1893. 
He became one of the board of control of the coal club in 1896, and 



100 111 FEDERAL REPORTER. 

wîthdfèw from it in 1897. . After his withdrawal he could not procure 
two kirids of bituminous coal known as "Sait Fork coal" and 
"Cherokee coal" unless he paid for it à priée onl^ 50 cents a ton 
less tHan the price to the cofisumers, notwithstanding the fact that 
the retail dealers who were members of the club could buy this coal 
at a price aboùt $1.25 per ton léSs than the price to the consumers. 
The reason why he could ribt buy this coal at the same rate as the 
members bf the club was that' tHèy controUed the coal and its price, 
and thëy vi^ould not sell it to hiin at that price. His only testimony 
as to his loss of customers was that before he left the club he could 
and did make contràcts for thé future delivery of this coal ; that after 
he withdrew he did not dare tp dû so, because he did not know that 
he could secure it ; that therè Vf&à some trade that would come to 
him for certain grades of coal; that he could not give thèse grades 
tô those who came; that they did not waht to come back, because 
they did not know whether they could get the coal or not ; that his 
contract business on car-load IptS before he withdrew from the club 
was one or two car loads a mohth,.and that he did not know what it 
was on wagon loads. He producèd no contràcts he had ever made. 
He named ho ctistomer with whom he had ever had a contract, no 
customer whom he had lost. He did not testify how many custom- 
ers had left him, nor the amourtt of coal which any or ail of them had 
been accustomed to buy during the years from 1893 to 1897, when he 
had beeen receiving ail this coal which he wished to procure. Hère 
are nô facts — lio data — from which the number oî customers or the 
amount of çûstom which he had lost can be lawfuUy inferred, none 
which make the amount of the contràcts for future delivery which 
he did not make either reasonably or unreasonably certain, no basis 
for even a:faJr conjecture. He testified that he did not know himself 
what his customary contract business was and he produced no evi- 
dehce from which the jury could learn. As to his transactions in 
Sait Fork and Cherokee coal, he testified that before he left the asso- 
ciation he was selling from two to three car loads of Sait Fork coal 
pér week during the winter time, and that this was the biggest part 
of his business, — nearly half of it. But, when the account books of 
thé corporation from which he boiight this coal were produced, they 
disclosed the fact that he purchased only four car loads during No- 
vember and December, 1896, and oi^ly four car loads be.tween De- 
cember, 1896, and August, 1897, and'ne admitted that this might be 
a true statement of the amount oî this coal which he handled during 
that winter,, and he produced no books of account, no bills, no 
checks, no other évidence to èxplain the wildness of his conjecture 
that his business in this coal the winter before its interruption was 
from 26 to 39 car loads, when in fact it did not exceed 8. He testi- 
fied that after he left the club he had a hard time to get Cherokee 
coal, but that he got some through ûther dealers, and that his busi- 
ness in thiscoal was two or three cars a week in the winter before he 
Withdrew. But he produced no évidence to verify this statement, 
and no proof of the amount of the decrease of this business, if any, 
çaused by the action of the club. There is no évidence in the record 
that the coal club in any way diminished his trade in any other coals 
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than the Sait Fork and the Cherokee. The plaintiff testified that 
their action did not disturb his trade in the anthracite and semi- 
anthracite coals, and that his business in thèse increased after the 
interruption of his trade in the Sait Fork and Gherokee. As to the 
volume of his gênerai business and its decrease he testified that the 
better grades of coal he handled were in the association, and his 
failure to get them caused his business to run down so that he had 
hardly any ; that he had only one grade of coal one winter ; and that 
he could not do business after he left the club as he could the winter 
before. But he produced no évidence of the volume of his business, 
of its income, or of its expenses before or after the interruption. 
The only évidence he produced as to his expected profits was his own 
testimony that his ordinary profit on a car load of Coal was from 
$12 to $20, and that he had his own place of business and his own 
teams. But the évidence disclosed the fact that this $12 to $20 was 
the différence between the amount he paid for a car load of coal and 
the amount which he retailed it for, and that it would be necessary 
to deduct from this alleged profit the proper proportion of the ex- 
penses of hiring the teamsters, maintaining the teams and the office, 
handling the coal, and operating the business, before the actual 
profit could be ascertained ; and there was no évidence of the amount 
of thèse expenses. The plaintiff testified that he kept a ledger, in 
which he entered the charges of coal sold on crédit, and that he had 
a bank account and a bank book, but he said that he had no books 
that would show how much coal he handled before or after the inter- 
ruption, and he did not produce either his ledger or his bank book. 
Hère are a few extracts froni hig testimony on cross-examination : 

"Q. Now, you can't give us any détails as to the amount your business 
was damaged, can you? A. Yes, I ttiinlt I can make an estimate tliat it was 
three or four cars a week less during ttie season. Q. That would be your 
estimate? A. ïes, sir. Q. But you can't tell thèse gentlemen how many 
cars you handled less after that than you did handle while you were a 
niember of the association, or before you were a member? A. Well, it would 
run between twelve and fifteen cars a month. * * * Q. And you can't 
tell the jury the number of cars of coal that you handled in 1898? A. No, 
sir. Q. Ail thàt you can s&y is that you think It Is a little less than it was 
in the year 1896? A. Yes, sir. Q. But how much less you cao't tell? A. No, 
sir. ♦ * • Q. You haven't got any account, or any paper, or any book. 
or anything on earth to show how much you took In, or how much your 
expenses were, or how much you had to pay for your coal? A. I haven't 
got it hère, but I expect I could come pretty near telling you what it was. 
Q. You haven't even got your cash book, to show how much you took in in 
any given time, hâve you? A. No, sir. Q. Or your journal to show how 
much you paid ont? A. No, sir. Q. You haven't got any record to show 
how much coal you bought, or who you got it from, or when it was received? 
A. No, sir. • ♦ * Q. Then you can't give any information from your 
books as to the amount of Cherokee coal you handled? A. No, sir. Q. And 
the same Is true as to ail other coal you hâve handled? A. Yes, sir. Q. So 
we wlU just hâve to take your word for it? A. Yés, sir. Q. Haven't you 
got a bank book? A. Yes, sir. Q. Where Is that? A. It is over in my 
office. Q. Haven't you got the [weigh bills] for your coal? A. I had them, 
but I destroyed them. Q. Haven't you got those in 1898, when you thought 
about commenclng this suit? A. I may hâve; but I didn't look after that 
part of the business. Q. Then the resuit of it ail is that, so far as the estent 
of your business is concerned at any time, we can't get any light as to that 
from any books you kept? A. No, sir; not even from my cheek books and 
bank books. I don't keep them." 
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Thèse • exçei^ts from the testimony demonstrate fhe fact that the 
basis of this jiidgment is nothing but the mère guess of an interested 
■yvitness. iliitigants cannot be permitted to estituate the money out 
of the coffers, çf their opponents ,in this reckless way. This plaintifï 
first estima,te4 that he had lost-the sale of from 9 to,i3 cars of Sait 
Fork coal'pér month during the;winter season after he withdrew 
from the <;lub, and the same niimber of cars of Cherokee coal, or in 
the^aggregate from 18 to^6 cars pér raonth. On cross-examination 
he guessedi again, and estiniated that his loss was only from 12 to 15 
cars a mopth, When the bopks çf the Sait Fork Co.ai Company were 
produced.'and showed that hiS; pùrchases of that coàl iri the winter of 
1896 had averaged less thah 2-ears per month,, he conceded that this 
niight be, correct, and that he might hâve overestimated his trade in 
this co^l before he withdrew from the association at least 300 per 
cent.; that he had guessed 9 to, 13 cars per month, when it was only 
i2. Testimony' of this chara'cteris nothing but conjecture, and it pré- 
sents nb sj;ifestantial évidence to ,make certain the profits that were 
lost, if. any. , , Expected profits &re, in their nature, contingent upon 
many changîiig circumstanc€s, uijcertain and remote at best. They 
can be rescoyerèd only whèh ihèyare made reasonably certain by 
the proof ofî ^Qtuàl facts which p^'e'sent data for a rational estimate of 
their arnô'tirit. The spéculations ; and conjectures of witnesses who 
knowno façts from which a rçasônably accurate estimate can be 
made, forni,ho better basis for, a- judgment than the conjectures of 
the jury, witliotft facts. Thé plaihtiff in this case had his bank ac- 
cpùnt at his command, which wpuld certainly hâve given him some 
indi$;atiqn of the volume of I^isbiisiiiess before and after the inter- 
ruption of which he complairiéd. îïe had his ledger, in which he 
testified that he had enteréd the charges of the coal which he had sold 
'on crédit.' The bank account.ahd the ledger account together, if 
properly kept, would hâve given atle^st an approximate statement of 
the value of the coal which h.e handled, because one would hâve 
shown his dash receipts, the other his charges for èoal sold on crédit, 
and the pâymehts he receiy^d fô'r'that coal, and a càreful comparison 
ôf the tw6 would hâve eriàblediapy intelligent bookkeeper to at, least 
approxirnate ,the value of his business. Thèse; books were not pro- 
.duced. The indispensable factsto warrant a recovery of the expect- 
ëtî profits df ;an establishèd rbtisiness were npt established. There 
was no évidence of fhe aijiPUnt of capital in the business, of its ex- 
penses or of its income, eithérbefpre or after its interruption. There 
were no data for a rational estimate of the profits at any time during 
the continuance of the business; nothing frôm which the jury could 
reasonably infer that thé busirièss yvais profitable before, less profit- 
able or prbfitless after, i the plajntifï's withdrawal from the club. 
Muçh less were there any facts established which made the amount of 
the expected profits lost reaâonably certain. The interested witness 
who alone" estiinated this lp;s5 hîiriéelf testified t^at he knew no facts 
frpm which à, rational finding could be rrlade, and his testimony shows 
thàt his estimâtes were nothing but the wildest conjecture. The re- 
suit is that the verdict is a spéculation of the jury, based on the con- 
jectures of an interested witness, unsuppprted by the proof, or the 
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knowledge of any facts frôm which the plaintiff's loss, Or its amount, 
couid lawfully or rationally be inferred, aiid it canbot be sustained. 

The conclusion which bas already been reached upon the sufifî- 
ciency of the évidence of damages to sustain the verdict renders it 
both unnecessary and unwise to consider or discuss the other ques- 
tions in this case. The nature of the évidence of damages introduced 
and withheld by the plaintifif renders it improba.ble that it will ever be 
necessary to consider the other issues, of law which counsel hâve dis- 
cussed. 

The judgment below is reversed, and the case is remanded to the 
court below, with instructions to grant a new trial. 



CLAPP V. VILLAGE OF MARICE CITY, OHIO. 

(Circuit Court of Appeals, Slxth Circuit. October 8, 1901.) 

No. 940. 

1. Municipal Bonds— Recitam—Requibement of Ohio Statute. 

Rev, St. Ohlo, § 2703, relating to municipal bonds, requires that "ail 
bonds Issued under authority of this ehapter shall express upon their 
face the purpose for which they are issued and under what ordlnance." 
Section 2701 authorizes the Issuance of bonds for the purpose of extend- 
ing the tlme for the payment of any Indebtedness which, from its llmits 
of taxation, the corporation is unable to pay at maturity. Seld, that 
bonds of a village containing a statement that they were issued to.pay 
certain indebtedness of the village, incurred in the Improvement of said 
village, and were issued under and pursuant to the provisions of said 
section 2701, and referring to the ordlnance authorizing their issuance 
by its date and gênerai purport, which also stated that the bonds were 
issued under authority of said section, sufSciently expressed the purpose 
for which they were Issned, withln the requirement of section 2708: 
there being but one purpose for which they could be issued under section 
2701. 

2. Same— Regularitt of Issuance— Ohio Stathtb. 

Rev. St. Ohio, § 2702, which provides that no contract or other obli- 
gation involving the expenditure of money shall be entered Into, nor any 
ordlnance, resolution, or order for the appropriation or expenditure of 
money be passed, by the board or council of a municipal corporation, 
unless the auditor shall flrst certify that the money required for the 
contract or to pay the appropriation Is in the treasury to the crédit of 
the fund from which it is drawn, has no application to an issue of bonds 
under section 2701 to extend the time for payment of an outstanding In- 
debtedness. 

3. SaMB— BSTOPPBL BY RECITAIS. 

Récitals in bonds of a village that they are Issued pursuant to a stat- 
ute cited, which authorizes the issuance of bonds, and to an ordlnance 
properly referred to by Its date and gênerai purport, which conforms to 
such statute, and that "ail the proceedings and steps required either by 
said statute or ordlnance to be had or taken preliminary to the issue 
hereof hâve been duly had and taken by said village and its officers and 
agents," estop the village, as agalnst a bona Me purchaser of such 
bonds for value and before maturity, to deny their validity on the 
ground that they were in fact Issued for an unauthorized and illégal 
purpose, or that précèdent conditions were not eomplled with.i 

1 Bona flde purchasers of municipal bonds, see note to Pickens Tp. v. Post, 
41 a C. A. 6. 
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, In Ecrorto the CirôUit Court of tbe United States for the NortH- 
efarDistrict of.Otuoy y 

ïhte waB an action td-'ïecovér thé contents of tertaln bonds and coupons 
pùrportlng to hâve bceb;lssued by the village of Mariée City, the défendant 
In; çFPor.: The pétition aUieged the due exécution and dellvery- of seven bonds, 
in lixe suin of $500 e,wlï, wlth coupons for Interest, by the défendant, the pur- 
châse thèïèôf béfbre mattirity by thé plaliitlff for, value, and hls présent 
holding and ôwnershîp ot thé same. The bonds were In thé foUowing form, 
excbpt lûciréspect to thelfc respective numbers and the màturlty thereof: 

. , . "United States of America, State of Ohlo. 

No. 1. ; Tptal Issue, $3,500. $500. 

Incorporated Village of Marlce Ôlty, Putnam County, Ohio. 

"The Incorporated village of Marice City, Ohlo, hereby promises to pay 
the bearer, upon surrender of this bond, the sum of flve hundred dollars, at 
the Third National Baçli, in ,the clty of New Yorli, on, the flfst day of No- 
vember, in the year oné thbusand eight hundred and hinety-two, with inter- 
est at tliç rate of 6 per.cçiit per annum, payable annually, at the same place, 
on the fli-st day of îîbvèmber of éach year diirlng the contiiiuance of this 
loan, on présentation of the respective Interest coupons hereto attached. 
This bond is issued under and pursuant to the provisions of sections 2700 
and 2701 of the Revlsed Statutes of Ohlo, ànd the ordinance of the council 
of saiaf Village entltled 'An ordinance to authorize the issue and sale of 
bonds tOïpay certain Indébtédness oï the village of Marlce Olty, Ohio, in- 
curred in thé împrovemént of sald Village,' passed on the fifteenth day of 
Octobër.'ln the year oné thousand elght hundred and elghty-nlne, and for 
thé pui'Jïoées theréli» set forth; and It Is hèreby speclally déclared that ail 
the pro'côédlngs ahd steps requlred, either by sald statutes or ordinance, to 
be had 'of takén prellmînîtry to the issue hereof, hâve been duly had and 
taken by Baid Village and Its'Offlcers and agents. In testimony whereof, the 
sald village Wf Marlce City has hereunto caused Its corporate name and seal 
to be Set by thé mayor ând clerk thereof, hereunto duly authorized by sald 
statutes and ordinance, this flrst day of November, Ih the year one thou- 
sand eight' hundred and eighty-nine. 

«'[Seal of Mayot of ViUage of Marlce City, Ohio.] 

"By Polk Burbage, Mayor. 

"F. S. Jones, Clerk." 

The djefense presented by the second amended and final answer of the 
défendant conslsted flrst toa formai déniai of the cltlzenship of the parties, 
in that the plalntlfC wBs nofc. as alleged, a citizen of New York; a déniai that 
the défendent had lawful authorlty to issue such bonds; a déniai that it is- 
sued and sold them as alleged;:and a déniai that the plalntlfiC ever purchased 
them. ;And thereupon the défendant set up Its flrst ground of défense, sec- 
tions 2700 and 2701 of the Revlsed Statutes of Ohlo, as follows: 

"Sec. 2700. Loans inày be made by municipal corporations in anticipation 
of the gênerai revenue fund, but the aggregate amount of such loans in any 
fiscal year shall not exceed, in a hamlet, one thousrfnd dollars; In a village, 
fifteen hundred dollars; in a clty bf the second class, flfty thousand dollars: 
in a clty of the third grade of the flrst class, one hundred thousand dollars, 
and In àny other clty of the flrst clasSy two hundred thousand dollars: pro- 
vided, however, that no new loans shall be made until the loan previously 
made under this section has been fullypaid and canceled: aïid provided, 
further, that no loan as aforesald shall be made during any flscal year in 
anticipation ©f such fund, exceedlng the amount of taxes and revenue from 
other sourcéB due and payable toto the ftind' for the fiscal year. 

"Sec. 2701. The trustées or councU of àny municipal corporation, for the 
purpose of extendlng the tlme for thé payment of any indébtédness which, 
from its llmits of taxation, such corporation Is unable to pay at maturity, 
shall hâve power to Issue bonds of such corporation or borrow money so as 
to change, but not increase, the indébtédness, In such amounts and for such 
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iength of tlme and at stich rate of Interest as thé couricU may' deem proper, 
nat to exceed the rate of 8 per centum per annum." 

And the f ollowlng ordlnance 6ï the village: 
"An ordlnance to authorlze the Issue and sale of bonds to pay certain Indebt- 
edness of the village of Mariée Olty, Ohlo, Incurred In the Improvement of 
sald village: 

"Be it ordained by the councU of the village of Mariée City, Putnam 
county, Ohio: 

"Section 1. That the bonds of sald village be Issued in the sum of thlrty- 
five bundred dollars, to pay certain indebtedness to that amount incurred 
by sald village in the drainage of sald village. 

"Sec. 2. The sald bonds shall be issued and dated November 1, A. D. 
1889, shall beat interest at the rate of 6 per cent per annum from that date, 
and shall hâve attached thereto Interest coupons; sald bonds shall be in 
the sum of five hundred dollars each, numbered from 1 to 7, Inclusive. Bond 
No. 1 shall fall due three years after date, and shall bave threé interest cou- 
lions attached thereto; bond No. 2 shall fall diie four years after date, and 
shall hâve four interest coupons attached thereto; bond No. 3 shall fall due 
flve years after date, and shall hâve five interest coupons attached thereto; 
bond No. 4 shall fall due six years after date, and shall hâve six interest 
coupon» attached thereto; bond No. 5 shall fall due seven years after date, 
and shall hâve seven interest coupons a:ttached thereto; bond No. 6 shall 
fall due eight years after date, and shall bave elght Interest coupons thereto 
attached; bond No. 7 shall fall due nlne years after date, and shall bave 
nine interest coupons thereto attached. Bach Interest coupon belng In the 
sum of thlrty dollars, ail of whlch shall be payable to the purchâser thereof , 
or bearer, and are issued under and by vlrtue of the authority of section 2701. 

"Sec. 3. This ordlnance shall go into force and be of effect from and after 
Its publication, according to law. Polk Burbage, Mayor. 

"F. S. Jones, Olerk. 

"Passed October 15, 1889. Took effect October 25, 1889." 

That np loan was made In anticipation of the gênerai revenue. That no 
ordlnance was passed to extend the tlme of payment of any Indebtedness 
whlch It could not then pay or could not meet at its maturity, and that the 
ordlnance which was passed was without authority and vold. Référence Is 
then made to section 2702, which reads as follows: 

"Sec. 2702. No contract, agreement or other obligation Involvlng the ex- 
pendîture of money shall be entered into, nor shall any ordlnance, resolu- 
tion or order for the appropriation or expenditure of money be passed by 
the councll, or by any board or ofiBcer of a municipal corporation, unless 
the auditor of the corporation, and if there is no auditor, the clerk thereof, 
shall flrst certlfy that the money required for the contract, agreement or 
other obligation, or to pay the appropriation or expenditure, is in the treas- 
ury to the crédit of the fund from which it Is drawn, and not appropriated 
for any other purpose, which certiScate shall be flled and Immediately 
recorded; and the sum so certifled shall not thereafter be considered unap- 
proprlated until the corporation is dlscharged from the contract, agreement 
or obligation, or so long as the ordinanee, resolution or order Is in force; 
and ail contracts, agreements or other obligations, and ail ordinances, reso- 
lutions and orders entered into or passed, contrary to the provisions of thls 
section, shall be void." 

And it is averred that no eertlficate by the clerk, such as Is required by 
thls section, was ever made, flled, or recorded. Référence is also made to 
section 2703, whlch Is as follows: 

"Sec. 2703. AU bonds issued under authority of thls ehapter shall express 
upon their face the purpose for which they are Issued, and under what ordl- 
nance." 

And it Is thereupon averred that there is no statute of Ohlo authorlzlng 
the officiais to Issiiè bonds containing other récitals than those mentloned in 
the sections referred to, and for thèse reasons It Is sald the bonds are Yold. 
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l 'Tbe secoM.grovmd of défense taken by the answer Is; that each and ail 
of the bonds set ont In the petltloajWSPeiSlgned and dellvered by the mayor 
and clerk In furtherance of a seheàje tq promote a railroad, In violation of 
section 6 of article 8 of the coristifutloii of Ohlo, and furthér that said rall- 
rôaS was never constnicted. i; ^ , 

The plaintlff fllëd a demurrer to theSe two grounds of défense as stated 
In the answer. Upon the hearing of argument upon the démarrer the court 
entered the followlng order and jadament; "This 17th day of December, 
A. D. 1900, came the said parties, wlth their respective attorneys, and there- 
upoH saldricause was submitted to the court upon the flemurrer of the said 
plaintiffi to the flrst and second défense, of the second am^nded answer of 
the said défendant, and the pleadings.; * Upon considération thereof, the court 
do overrule said demurrer to said flretiand second défense of said second 
amended answer, i and do sustain said demurrer to the pétition and the 
amendaient theretofiled hereln. To ail of which' said plaintiff then and 
tUere excepted. Thereupon came thés plaintiff and asked leave to file an 
amended pétition, which leave was, pefused, ; and to which plaintiff excepted. 
It is tberefore consldered that the pétition and the amendment thereto of 
said plaintiff be, «Qd; the same la hereby, dismiased, and that the said défend- 
ant, go hence wlthout day, and reeover his costs agalnst the said plaintiff, 

taxed atv$r-^ — -, and that the plaintiff pay his costs herein, taxed at $ , 

and In default thereof that execntlonri^sue therefor. To ail of which said 
plaintiff î then and there excepted-" Thereupon the plaintiff brought the 
record hère on wrft of error. : 

. X., B., Sizer, fqr plaintiff in erfôr. 
i^rahjc Spurlock, for défendant in error. 

Bçforë'tUïtTÔN, DAY, and SEVERÊNS, Circuit Judges. 

SEVÉ!èENS, Circuit Judge, haying stated the case as above, de- 
livered the opinion of the court. 

Apparéhtîy thère was an inadvertence in that part of the order 
which ptjrportSiTto sustain a demurrer of the défendant to the péti- 
tion, and thereupondismissing the suit. There was no such demur- 
rer. The case was befôre the court only upon the demurrer to the 
first and second spécial grounds of défense. Ariothet gênerai aver- 
rrient of the âriswèr was, that the plaintiff had never purchased, and 
was ripi the owrier or holder of, the bonds. The demurrer did not 
reach that part of the answer, and the question whether the plaintiff 
had purchased and then owned the bonds, as allèged in the pétition 
an;4.â^àied by ïtié answer, waS a question of, fact which stood at 
issue. 'Vl^hether this fact was as alleged in the pétition was a vital 
one, and it was erroneous to dismiss the case without a solution of 
that question. If that were fôund for the plaintiff, he would be enti- 
tled; un|(^jer the rep€;ated décisions,, of this court in similar cases, to 
.reeover,; 'the defçpdant having admitted, the actual, though not the 
lawful, issue of the bonds by the proper ofïïcerâ. The statute (sec- 
tion, a7^Ii) in unmistakable; terms authorized the council to issue 
bonds for thé purpose specified: ; The statement in the bonds îs that 
they were issued pursuant to the provisions of the statute. This is 
équîyâient to a 'tèpfesentation tfiat they were issiied for the pur- 
pose stated in the sitatute giving the àuthority, riamely, for the pur- 
.pose of , extepding the timp for the payment of an indebteidness which, 
ijErom its IjmitSiOf taxation, such corporation is unable to pay at 
iaaturityj fdr they would not be isstied pursuant to the provisions 
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of the statute if they were issued for a purpose not authorized by it. 
The représentation would be false. Risley v. Village of Howell, 12 
C. C. A. 218, 64 Fed. 453, 455. As was said in School Dist. v. Stone, 
106 U. S. 183, I Sup. Ct. 84, 27 L. Ed. 90: 

"Where a statute confers power upon a municipal corporation, upon the 
performance of certain précèdent conditions, to exécute bonds in aid of the 
construction of a rallroad, or for other like purposes, aud imposes upon cer- 
tain officers, invested with authorlty to détermine whether such conditions 
hâve been perf ormed, the responsibllity of issuing them wheu such condi- 
tions hâve been complied wlth, récitals by such officers that the bonds hâve 
beeh Issued 'in pursuance of or 'in conformity vcith' or 'by virtue of or 'by 
authority of the statute hâve been held, in favor of bona flde purchasers for 
value, to Import full eompllance wlth the statute, and to preclude inquiry as 
to whether the précèdent conditions had been performed before the bonds 
were Issued." 

This statement of thé law was repeated in City of Evansville v. 
Dennett, 161 U. S. 434, 443, 16 Sup. Ct. 613, 40 L. Ed. 760. By sec- 
tion 2703 of the Revised Statutes of Ohio it is provided that the 
bonds shall express upon their face the purpose for which they are 
issued, and under what ordinance. Thèse are the only statutory 
requirements as to what the bonds must show. Thèse bonds state 
that they were issued "to pay certain indebtedness of the village of 
Mariée City, Ohio, incurred in the improvement of said village." 
This means an indebtedness already incurred, and not one then about 
to be incurred. This language is plainly referable to the purpose 
specifîed in section 2701. The bonds were payable at dates running 
from three to ten years after their exécution, thus providing for a 
very considérable extension of the payment of the indebtedness. 

The bonds refer to the ordinance, and the ordinance states that 
the bonds are issued under the authority of section 2701, and only 
one purpose is authorized by that section. The case difïers from that 
in Barnett v. City of Denison, 145 U. S. 135, 12 Sup. Ct. 819, 36 L. 
Ed. 652. There no purpose whatever was stated on the face of the 
bond. We think the purpose for which the bonds hère in suit were 
issued was sufhciently expressed upon the face of the bonds. The 
ordinance under which they were issued is referred to in the bond 
by its date and gênerai purport, and this is ail that is required. Vil- 
lage of Kent v. Dana, 100 Fed. 56, 63, 40 C. C. A. 281. And the 
ordinance, when seen, recites' a lawful purpose. The power of the 
council to issue such bonds is denied by the défendant in error for 
the reason that no certificate of the auditor or clerk was made and 
filed, stating that the money required for the payment of those obli- 
gations was in the treasury, as provided by section 2702, which is 
as follows: 

"No contract, agreement or other obligation Invblvihg the expenditure of 
money shall be entered Into, nor shall any ordinance, resolution or order for 
the appropriation or expenditure of money be passed by the council or by 
any board or offlcer of a municipal corporation, unless the auditor of the 
corporation, and if there is no auditor, the clerk thereof, shall flrst certify 
that the money required for the contract, agreement or other obligation, or 
to pay thé appropriation or expenditure, Is ta the treasury to the crédit of 
the fund from which it Is drawn, and not approprlated for any other pur- 
pose, which certificate shall be filed and Immedlately recorded; the sum so 
certified shall not thereafter be considered rmappropriated until the corpora- 
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«onis dlscli^rged from the contract, agreempnt or obligation, or so long as 
.ttejOrajpaace,, résolution or brder Is In force, and ail contracta, agreementa 
ur otbëir' bbll^tlbns, atid ail ordJnances, resolutions and orders entered into 
W sasséd contrary to tlie provisions of this section sball be Told." 

Obviously, this section has no relation to the issue of bonds un- 
der section 2701. If thè money were aiready in the treasury, there 
would be igo occasion for the bohds, or for the extension of the time 
of payment of the indebtedness. The provisions of the section 
quoted relate to certain methods— not ail — ^by which original in- 
debtèdiièss is to be inçurred. Whether the indebtedness for the ex- 
tension' of which the bonds are issued was a valid obligation of the 
village was one to be settled by the council when they issued the 
bonds. No other board or officer for this purpose is provided, and 
that question is necessarily referred to the council, which représenta 
the village in the transaction. City of Cadillac v. Woonsocket Inst. 
for Savings, 58 îi'ed. 938, 7 G.C. A.' 574. Moreover, the certifîcate 
referred to in section 2702 becomes a part of their own records, and 
is not a record of another office ; and when it is recited, as it is in 
thèse bonds, that ail the preliminary steps required by law had been 
taken by the village, its officers and agents, the village is estopped 
froffl objecting that the certificate of some of its oificers, which was 
by law required to be filed as a preliïninary step, was not in fact filed. 

Thèse considérations dispose of the case for the présent. We 
think the court erred in overrtllirtg the demurrer pf the plaintiiï to 
the fifst and second défenses ttiadeby the answer, as well as in dis- 
missing thé plairitifï's pétition. Neither of them could be sustained 
if the plàifîtiff is a bona fîde holder of the bonds for value, and this 
is ndt négatîvéd by thèse gfroundS of défense. 

The ju-dgîhent itiust be :i*ëVersëd, and the cause remanded, with 
directions to sustàîn the demùrrér, to grant leave to the défendant 
•tp repleàd iï'it shàll elect to do so, ànd to proceed with the cause in 
^rtformity with la;^ .1 
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,, (Çlrpjjlt C3ourt, W. t>j iowa^ N.xD. October 14, 1901.) 

BCHÔOL Dis'iiRféïài-^StttTs iîGAiH'à't-^Stttï^ivrtroN tjnder' Iccwà Statute. 

Under theistàtutes of lowa siithorizing tbe subdivision of a gchool- 
dlstrict ^own^hlp or ,an indeç^ndent district Into two or moçe inde- 
j pfendërit; dlstrlcip, and the decîslbns.of its suprême court upon such 
WnbdiTÎSion, fâië original dîSttlct passés out of exiètence and cànnot be 
8ued, but the remedy of a créditer is by action against the sevèral new 
districts, ail' ^fi which must be joined in the suit. Mffe?4 that such a 
sait, broughtiin a fédéral court, must be in equlty, for the reason that 
there is no prlvlty of contract; between plalntlff and défendants which 

, wlU «fppport an , action atrtew, and (for: a further reason, where it is 
shoTfn as a, défense, that the: ln.debteaBess sued on, If enforced against 
any one of i the;: défendante: alonejwlU subj«ct It to, a liabllity far in 
excess of Its coijstltutlonal limlt of lodç:btedness5! > Itt heing the duty of 
the court in sucb case, in ; the, exercise of its équitable powers, to pre- 
vent such result byiapportlonlng the Uabllity in the flrst instance by its 
decreé.- , -; r ■■,; ■.■■ ^:- 
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At Law. Action on bonds and coupons issued by the independent 
school district of Riverside. Trial to the court. 

The independent school district of Riverside, Lyon county, lowa, wa9 
organlzed In 1872, and eontinued in existence until In 1885, when the terri- 
tory withln the district was divlded into the Independent school district of 
Alllson and the Independent school district of Jaclison, whlch are now known 
as the "Rural Independent School Districts of Allison and Jaclison." Dur- 
Ing the existence of the independent district of Riverside, it became Indebted 
in amounts largely in excess of 5 per cent, upon the taxable property withln 
the district, havlng outstanding !n 1885 bonds and judgments in large 
emounts, and greatly in excess of 5 per cent, upon the taxable property of 
the district, and was so indebted when the défendant districts were created. 
The plaintifC Is the owner of three of the bonds of the original district, Is- 
sued in 1881, amountlng to $2,000, without interest; the total sum for 
which judgment Is prayed belng $4,000. There are also pendlng agalnst 
the défendant districts four other cases brought upon bonds issued by the 
Independent district of Riverside, maklng the total aggregate of judgments 
asked agalnst the défendant districts to be the sum of about $30,000. The 
principal défenses relled on are fraud in the issuance of the bonds, and the 
provisions of the constitution of the state of lowa limitlng the Indebtednesa 
of municipal corporations to 5 per cent, upon the taxable value of the piov 
erty withln the munlcipality. The taxable value of the property withln the 
district, Includlng exemptions under the tree culture acts (Laws 1878, c. 50; 
Laws 1880, c. 190), for the year 1881, was $66,527, 5 per cent of which 
would be $3,326.35. 

Paxsons & Riniker and R. H. Brown, for plaintiflf. 
O. J. Taylor ard E. C. Roach, for défendants. 

SHIRAS, District Judge (after stating the facts). The first 
question arising under the facts of the case is whether an action 
at law can be maintained against the présent défendants, the rural 
independent school districts of Allison and Jackson, upon bonds 
issued by the independent school district of Riverside, or whether, in 
view of the facts and the nature of the issues presented by the plead- 
ings, the proceedings should be by a bill in equity. The suprême 
, court of lowa, in construing the provisions of the Code authorizing 
the création of independent districts, holds that when the territory of 
a district township is divided into several independent districts, or 
the territory of an independent district is divided into several rural 
independent districts, the old or original district ceases to exist. 
Knoxville Dist. Tp. v. Liberty Independent Dist., 36 lowa, 220 ; Clay 
Dist. Tp. V. Buchanan Independent Dist., 63 lowa, 188, 18 N. W. 859. 
It is further held that as the original district ceases to exist an action 
cannot be maintained against the same, but, in order to protect 
creditors, suit may be brought against ail of the independent districts 
carved out of the original district. Knoxville Nat: Bank v. Washing- 
ton Independent Dist., 40 lowa, 612; Kennedy v. Derby Grange 
Independent School Dist., 48 lowa, 189. In the latter case it is ruled 
that: 

"Whlle a créditer of the district township should net be allowed to main- 
tain an action agalnst one alone of the independent districts, no one repre- 
sentlng in any proper sensé the original débtor, yet after the creditor has 
obtained Judgment against them ail, and the liabillty of ail has been thus 
determlned, we see no reason why the creditor should not be allowed to 
collect hls Judgment from one tfr ail aa best he can, leaving the judgment 
défendants, as the opinion In the case clted suggests, to détermine in an 
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appEop^iate action thelr respeatlve pWigations among thesinselves. That a 
court of equlty would bave Jtirlsdiction of such an action, we hâve no 
doubt" 

In the case of White Oak Dist. Tp. v. Oskaloosa Dist. Tp., 52 
lowa, 73i 2 N. W. 965, in commenting on the case last cîted it was 
said: 

"It was not intlmatefl In that case tbat when âll the Indépendant districts 
carved out of a district townshlp f^re united as défendants a Judgment niay 
not be rendered In such foxm tnàt It nmy he primarily satisfled eut of the 
property of any one of the independeÇt districts. * * * After the dis- 
trict organizatlon bas been abandonéd and it bas ceased to bave auy offi- 
cers, there isno way in whicb a Judgnient against it can be enforced, if, 
indeed, any' could be reeovered. The district townshlp by Its voluntary &c- 
tiono^gl't Oot to be allowed to émbarrass the plaintiff and compel him to 
resort to as many separate actiçins as. Independent districts are carved out 
of the district township. The plaintiff has a right to enf orce his debt 
against thé -whole district township. Stevenson v. Summit Dist. Tp., 35 
lowa, 462. When the, district townshlp organizatlon has been abandonéd, 
he can do tbls efBelently only by unîtlng the several independent districts 
in an action, and thls we hold hemay do." 

In Stevenson v. Summit Dist. Tp., 35 lowa, 462, it is said : 
"The plaintiff held a vâlid, subsJsting indebtedness against the whole 
district, whlch he had the right to enforce against the whole district; and 
the organization of one of the subdistricts as an independent district did 
not hâve the effeet to release the dleiriet as It existed when the debt was 
created, or to transfer the debt from the old district to the independent one 
formed from a part of the old." 

* The effeet of thèse décisions is to establish the rule that when an 
original district is divided up into two or more independent districts 
the original district passes out of existence and cannot be sued, but 
the remedy of the creditor consists in the right to bring an action 
against the several new districts, ail of which must be united in the 
suit. None of the cases presented the question of the need of pro- 
ceeding in equity if the facts of the particular case were such as to 
;demand an apportionment of the liability sought to be enforced 
against the several independent districts, nor is there to be found in 
thèse décisions a fuling to the effeet that there exists between the 
creditors of the original district and the independent districts carved 
out of the same a' contract liability for the debts of the original district. 
Can it be said, then, that there is such a privity of contract between 
the plaintiff, as the owner of certain bonds issued by the independent 
school district ôf Riverside and the rural independent districts of 
Allison and Jackson, that the plaititiff Can maintain an action at law 
against the latter, 6r is not the reittedy to be sotight in equity? The 
général rule is well settlëd that privity of contract is reqilired in order 
tô maintain an àctîbn at law. Secbnd Nat. Bank v. Grand Lodge, 
98 U. S. 123, 25 L. Ed. 75; Cragin V. Lovell, 109 U. S. 194, 3 Sup. 
Ct. 132, 27 L. Ed. 903 r Keller v. Ashford, 133 U. S. 610, 10 Sup. Ct. 
494, 33 L. Ed. 667. In the latter case it is held that where a mort- 
gagbr çells the liiortgaged propertp^, |b a third party, who agrées with 
the mortgagor to pay the mojrtgdgç upon the property, the mort- 
gagee cannot maintain an action •a.i law against the purchaser, there 
being no privity of contract betWeèli them, but he Can in equity en- 
force the agreemeîit. In fact, the plaintiff never entered into any 
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express contract with the défendant districts, and had no part or lot 
in the division of the original district into independent districts, and 
it is difficult to see upon what theory it can be said thatthere exists 
any such privity of contract between thèse parties as is necessary 
to support an action at law. 

The more serions question, however, arises ont of the nature of 
the issues which are presented by the pleadings in the case; the 
défense relied on being that of the limitation imposed by the consti- 
tution of lowa upon the extent of the indebtedness which can be 
incurred by municipal corporations created under the laws of the 
State. By section 3, art. 11, of the constitution, it is provided that: 

"No county or other political or municipal corporation shall be allowed 
to become indebted In any manner, or for any purpose, to an amount in the 
aggregate, exceedlng flve per centum on the value of the taxable property 
within such county or corporation, to be ascertained by the last State and 
county tax lists, previous to the incurring of such indebtedness." 

Is it not clear beyond ail question that, in cases like the one now 
before the court, if the plaintiff is allowed to enter up judgment 
against the défendant districts and to collect the full amount from 
either one, according to the ruling in Kennedy v. Derby Grange In- 
dependent School Dist., 48 lowa, 189, it will resuit in imposing upon 
the districts â burden of indebtedness far beyond the constitutional 
limitation? For illustration, suppose à district can create indebted- 
ness up tb the sum of $15,000 under the constitutional limitation, 
and has in fact incurred indebtedness to the amount of $12,000. The 
original district is then divided into three independent districts, each 
containing an equal ainount of territory and taxable property. If the 
indebtedness of the original district is equitably divided among the 
new districts, each will be burdened with $4,000 of inherited debt, 
but each can create a further indebtedness of $1,000 before passing 
the 5 per cent, limitation. If, however, under such circumstances, it 
is open to the créditor of the original district to take judgment in 
an action at law against the three independent districts for the full 
sum of $i2,oôo, and collect it from one only, leaving that district 
to collect back from the other districts if it can, is it nbt clear that 
there has been imposed upon the one district a burden of indebt- 
edness far in excésS of the constitutional Hmit? Furthermore, it 
is well known thât the collection of judgments against school dis- 
tricts mùst be enforced through the process of taxation, as they 
are not possessed of property subject to the ordinary process of 
exécution, and therefore months and perhaps years must elapse be- 
tween the rendition of the judgment and its final payment by means 
of funds raised by the levy and collection of a tax. During this 
period the judgment for the full amount will be of record against 
each one of the independent districts, and, being for an amount in 
excess of the debt-creatihg power Of the several districts, neither 
district can là'W'fully create an additional indebtedness so long as 
the judgment remains unsatisfied upon the record, although, in fact, 
if the burden of this debt weré equitably and properly proportioned 
among the sevèral new districts, each one, in the supposed case, 
could laVfuUy incur an indebtedness tothe amount of $1,000 in addi- 
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tiop to its sharé of the iriherited debt. The constitutional provision 
is_ mtendëd to protect as fâr as possible the property within the mu- 
nicipal cbi-poration from â burden of public debt in excess of the 
lirtiit natned. If, however, it is permissible to enter up judgments 
at law against two or mpre independent school districts which hâve 
been cafvéd ont of a pre-existing district for the full amount of the 
indebtediïess of the original district, instead of their proportionate 
share, iii Cases wherein this amount exceeds S per cent, of the value 
of the taxable property of the independent districts, and to enforce 
collection against one only of the districts, the results will be as 
follows : (l) From the date of the rendîtion of the judgment the 
taxable property in each district will be affectée by the amount of 
the judgnietjt. (2) The amount oî the judgment, as an enforceable 
debt against each of the independent districts, will reduce or destroy 
the debt-creating power of each district, thus materially aflfecting 
the rights ïîf.jthe district, andi in ina.ny cases it will greatly cripple 
the district in the performance of the purposes pf its création. (3) 
The enforcèjjient of the judgment against one or more of the inde-' 
pendent .districts imposes upon the property therein a burden far 
in excess of the constitutional lirHitation, and the wrong thus donc 
is not met by the suggestion that, after being subjected to a burden 
in violation qf the constitution^ lirait, relief ,may be had by the in- 
stitution of proceedings in . equity tp compel contribution from the 
other independent; districts.; If the whole judgment is collected from 
one, only of: the défendants, the property owners are subjected to 
the burden which it is the.purpose pf the constitution to prohibit, 
and the court is npt justified in imppsing this burden upon the prop- 
erty and property owners of the one district upon the theory that 
the other districts may afterwards be required to come in and share 
the burden. In none of the cited cases decided by the suprême 
court of lowa is the question of the proper mode of procédure dis- 
çussed, when the facts are such that, if a judgment for the full 
amount pf ithe indebtedness of the original districts is entered against 
ail pf the new independent districts, it will resuit in creating a burr 
den ;on them in excess of the cpnsitttutipnal limit. Under the provi- 
sipns of the Code of lowa, if a caseis commenced by ordinary pro- 
ceedings (thatfis, jat law), in which- the fa.cts, when pleaded, présent 
an ! équitable issue, this isswe may bertried by équitable methods ;. 
and iherefore, under the state praçtice, it may well be that proceed- 
ings to enforce payment of bonds issued by a school district which 
bas been subsequently dividedintç),iSeveral. independent districts may 
bftprpperly brought at law, and then, if the issue presented by the 
di^ferises ipterposed are such as ,to jfijake it a casé of équitable cog- 
niz^nce, the suit wiU be proceeded with in that mode under the pro- 
visions pf section 3435 of the Co4e,/aijd the state court can give full 
protection to the rights of ail : the parties without requiring the in- 
stitution of an priginal proceedingjin eÇl^ity- In the fédéral praç- 
tice itis not permitt-eçl itoen^rtain,;fi9, issue in equity and to decree 
équitable, relieif in a ciase at law, ând,,;therefore, when it is made to 
appear in a given action commenced at law that the rights of the 
parties require the exercise of équitable jurisdiction for their proper 
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enforcement and protection, it bécomes the duty of the court to 
require the institution of the proper proceedings in equity, and to 
refuse to further proceed in the action at law. In Kennedy v. Derby 
Grange Independent School Dist., 48 lovva, 189, the suprême court 
of lowa held that a court of equity would hâve jurisdiction of an 
action brought to settle the respective liability existing between inde- 
pendent districts for the obligations of the original district ; and no 
good reason is perceived why this apportionment of liability should 
not be first made, before a court is justified in awarding a judg- 
ment against the several independent districts, when it is apparent 
that, if judgment is entered for the whole amount of the indebted- 
ness owîfig by the original district, it will cast a burden upon the 
several independent districts far in excess of the constitutional limit. 
This apportionment cannot be properly made in a trial at law be- 
fore a jury, but can only be reached through a proceeding in equity 
wherein the court will ascertain and decree the amount due the créd- 
iter from the original district, and will then apportion and decree 
the parts of this sum that are chargeable against each of the several 
independent districts. 

The conclusion reached in each of the cases before the court is 
that the action at law cannot be maintained, but that relief must 
be sought by suits in equity. If the parties désire to take the ruling 
of the appellate court upon this question before instituting suits in 
equity, an entry of dismissal can be made in one of the cases, and 
the others can be continued, awaiting the décision of the court of 
appeals in the case submitted to it. 



MODERN WOODMEN OF AMERICA t. TEVIS et al. 
(Carcult Court of Appeals, Elghth Circuit. September 30, 1901.) 

No. 1.514. 

L INSUBANCB— ESTOPPEI, FBOM FORFBITING FOR DePAULT IN PeOMPT PATMENT. 

The habituai acceptance of premiums by an Insurance company after 
tUey are due estops It from enforclng a forfaiture for default In prompt 
paymenti 
2, BsNBFioiABT Association— BsTOPPBii bt Likb Codbse of Action. 

A, ïratérnal beneflclary association, whleh, by Its uniform course of 
collection, leads Its members to believe that the strict terms of their 
certiflcateè and of Its by-laws relative to the prompt paymènt of assess- 
ments and the avoldance of the certiflcates therefor are not and will not 
be enforced, Is estopped from def eatlng the clalm of beneflclarles upon 
the certlflcate of a deceased member for default In prompt payment 
■where he had pald hls assessments in due tiïne according to the cus- 
tomary course of collection, but had, wlthout notice of any change in 
thiB course, falled to pay some of them according to the strict terms of 
the by-laws and the certlflcate. 

8. Principal and Aobnt — Lboal Bblation Pbbvajlb Ovkr Abandoned 
Btipolations. 

The actual légal relation of parties to each other, their acts and trans- 
actions, prevall over previous written stipulations, which were subse- 
quently disregarded, and condition their rights. 

1 Waiver by acceptance of premiums, see note to Clearing Oo. t. BuUock, 
83 0. G. A. 369. 
111 F.— 8 
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4 SAMBr-BBNBFrqiART Association— Ci-BBKOF Local Camp. . 

wnerô à beneflclary àSsoclàtloû empowèrs the clerk df a local camp 
to éoHect, irecelpt for, remit, àfa* report upon Its benëflt assessttients, and 
tïïflclérkacts under thls aùthority wlth tbe knowledge anfi consent of ail 
parties, the relation of principal and agent for this purpose exists, and 
conditions the rights of the parties, notwithstanding the fact that the 
by-làws and dertiflcates b( inembership dontain a unlformly disregarded 
stipulation that the clerfe '<!>* thé local camp shall not be the agent of the 
association, but shall be thei agent of the local camp, which has no inter- 
est in the beneflt assessmeuts, and that the acts or omissions of tbe 
clerk shail not afCect the lia1t»llity: or waive any of the rights of the asso- 
ciation. 

6. SAME— CUSTOM OF CliERK. ' , 

The habituai collection by the cïerk of the local camp of a fraternal 
benefioiary; association of Its béneflt assessments wlUiin 1 month and 20 
days after the time when, by the bjrlaws of the association and the 
terms of the certificàtes, the assessmints become due, the members be- 
come suspended, and theîf certiflcates avoided, waives prompt payment 
thereof, and estops the ^Society from maintalning that the members 
were suspended, and that their certiflcates were avoided, -within this 
customary perlod of. extension of the time of payment 
(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Western 
District ol. Missouri. 

C. G. Laybourii (J. W. White, John Sullivan, and E. C. Ellis, on 
the brief), for plaîhtifî in error, 

James D. Harkless (John O'Grady and Charles S. Crysler, on the 
brief), for défendants in error. ' 

Before SANBORN and THAYËR, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge. Does the habituai collection by the 
clerk of a local Ibdgebf a fraternal beneficiary' association of the 
benefit assessrtients within ï mônth and 20 days after thé time when, 
by the by-laws of the association and the terms of the certiflcates, 
they become due, and the. members become suspended, and their 
certiflcates avaidedi waive pronipt payment thereof, and estop the 
Society from maintaining that the members were suspended j and 
that their certifîcates were avoided, within the customary period of 
extension e>f the tinié pî payfnént? This is the issue présented by 
the casé in hand. /tliè Môdern Wôôdmen of America is a fraternal 
beneficiary soci^tyigoverned by-the head camp, which is a repré- 
sentative body composedof its élective ofiîcers, its gênerai attorney, 
Éitafldîng cômfttfttfeeé, artd delë'^àtèë; from state camps. It is thé law- 
making bôdjf. of the brgànizàtiôn, âhd its board of directors and its 
head consul and head clerk are empowered to levy and collect from 
its bénéficiai members the assessments necessary to pay the amounts 
due to the beneficiaries of its deceased members. The state camps 
are cbmpbséd bf delegates frbih' thèJ local camps, and' the local camps 
and their officers are the means: by which thesociety seciifes its 
members and colleets the benefit assessmetjts upon which it relies 
for existence. Thèse local camps are cortlposed of the individuals 
upon whose, membership and payipents the welfare and success of 
the association dépend. Their chiéf executive officers are consuls 
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and clerks, and it is one of the duties of thèse clerks to keep the 
accounts, collect the benefit assessments, and remit them to the head 
camp. This is an action by the beneficiaries named in a certificate 
of this association issued on March 31, 1899, to M. W. Tevis, a 
member of Poplar Camp, No. 3,794, who died on August 10, 1899. 
By this certificate the society promised that the défendants in errer 
should, in case of the death of Tevis while in good standing, partici- 
pate in the benefit fund of the association to the amount of $3,000, 
on condition, among other things, that the certificate should be 
subject to forfeiture for any of the causes prescribed in the by-laws, 
and should be void if Tevis failed to pay to the clerk of his camp 
every benefit assessment levied upon him on or before the ist day 
of the month foUowing the date of the notice of its levy. The by- 
îaws of the society provide that the clerk of the local camp shall 
collect and receive for the head camp ail benefit assessments levied, 
keep the records and accounts of the local camp, and report to the 
head camp his collections for it, and the members of his camp that 
are delinquent in the payment of each assessment (sections 260, 261, 
263) ; that the clerk of the local camp is the agent of such camp, 
and not the agent of the head camp, and that no act or omission on 
his part shall hâve the effect of creating a liability of the society, or 
of waiving any right or immunity belonging to it (section 271) ; that 
no officer of the society or of any local camp can waive any provi- 
sion of the by-laws which relates to the substance of the contract 
for the payment of benefits (section 34) ; that any bénéficiai mem- 
ber who fails to pay any benefit assessment on or before the ist day 
of the month following the date of the notice thereof is thereby ipso 
facto suspended, and his benefit certificate is "absolutely null and void 
during such suspension" (section 46) ; that the clerk of the local 
camp shall report ail members who fail to pay any assessment when 
due to his camp and to the head camp as delinquent and suspended, 
and that the head clerk shall immediately notify every such member 
of his suspension, and inform him of the requirements necessary for 
his reinstatement (sections 260, 264, 114); and that any suspended 
member in good health may be reinstated within 60 days from the 
date of his suspension by paying ail arrearages due and furnishing 
his written warranty that he is in good health (section 49). During 
ail the time that the deceased was a member of this society the local 
camp to which he belonged and its clerk persistently and uniformly 
disregarded every provision of thèse by-laws and of his certificate 
of membêrship which relates to the suspension of members for fail- 
ure to pay the benefit assessments when due. While the by-laws 
provided that every member who failed to pay on the last day fixed 
therefor by the notice was thereby suspended, and his certificate 
was void, so that he could be reinstated only by payment of arrear- 
ages and by furnishing a warranty of good health, this local camp 
enacted and operated a by-law in direct violation of thèse provisions 
to the efifect that one assessment for each delinquent member should 
be paid by thé local camp, so that his delinquency was never treated 
as a suspension of his membêrship, or an ayoidance of his certificate, 
and was riever reported to the head clerk. While the by-laws pro- 
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vîded that the local clerk sliould report as suspehded evéry mem- 
ber who failed to pay an assessment on the làst day fixed therefor 
in the notices of assessnient, and that the head clerk should there- 
upon notify the delinquçnt of his suspension, and of the necessary 
requirements for his reinstatement, the clerk of this local camp never 
reported any one suspended who was delinquent in paying bût one 
assessment on account ofthe by-law of the local camp, and never 
reported any one suspended who was delinquent in paying a second 
assessment if he paid it within 20 days after it was due. The course 
of collection uniformly pursued by the clerk when Tevis was a mem- 
ber was this: The assessments were due on or beforé the ist days 
of the respective months specified in the notices calling them. The 
clerk did not send his report of collections under any assessment to 
the head clerk, or remit the proceeds to the head banker, until the 2oth 
day of the month on the ist day of which it was due; and he inva- 
riably received from any delinquent member, without any warranty 
of health, the assessment levied upon him if he paid it after the ist 
and at any time before the 20th of the month, and he never reported 
or treated such a delinquent meittber as either delinquent or sus- 
pended. 

When tried by this habituai course of business, this invariable cus- 
tom adopted by this local camp and its clerk, ail the assessments of 
Tevis were paid in due time; but when tried by the literal terms of 
the by-laws and the certiiicate he was delinquent in the payment of 
every assessment but the first, which he paid in Marcti, when he re- 
ceived his certifîcate. On May i, 1899, assessment . No. 3 fell due, 
and he did nçt pay itj but he was not reported suspended, because the 
local camp paid it for him under its by-law. On June i, 1899, assess- 
ment No. 4 fell due, and he did not pay it; but he was not reported 
suspended or treated as delinquent, because before the clerk of the 
local camp sent to the head camp his report and remittance of the 
collections under this assessment, and on June 2, 1899, he paid, and 
the clerk accepted, both thèse assessments withoi^t any warranty of 
good health. Assessment No. 5 fell due on July i, 1899, and Tevis 
did not pay it, but he was not reported suspended, because the local 
c^mp paid it for him under its by-laAy to that efîfect. On August i, 
1899, assessment No. 6 fell due, and he did not pay it, but he was not 
reported suspended nor treated as delinquent, because it was the inva- 
riable custom of the clerk of tbe local camp to treat no member as 
delinquent and to report no one suspended who;paid before he sent 
ofï his report on the 20th of tjie month, , Beforç that day arrived, and 
on August 10, 1899, Tevis died. On the morning of the day, of his 
death, and while neither oftl^em knew that he had died, his brother 
paid« and the clerk ofthe local, camp received, the last two assess- 
ments without any warranty :Of gooa health. But it is, conceived that 
this payment is immaterial, and tha^ the rights of the parties are the 
same as they would hâve been if no such payment had been made. 
Upon this State of facts the plaintifï in error contended that Tevis 
wâs suspended, and that his certifîcate was void, because he had not 
paid assessment, No. 6 on or before August x, 1899. The court below 
instructed the jury that the association was estopped from maintain- 
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ing this défense, and this is the ruling challenged by the writ of error. 

Did not the Modem Woodmen, by its course of action, waive the 
prompt payment of thèse assessments, and the stringent provisions of 
its by-laws relative to the avoidance of the certificate? Usually the 
basis of waiver is estoppel. One who, by his acts, or by his silence 
when he ought to speak out, willfuUy or recklessl^ induces another, 
who has a right to rely on his course of action, to believe that certain 
facts exist, or that a certain course of dealing has been and will be 
uniformly foUowed, and to act on that belief, so that he will be in- 
jured if it proves false, is estopped from denying its truth. Habituai 
acceptance of premiums by an insurance company after they are due 
waives payment on the day. Any course of action by a society which 
leads one liable to a forfeiture .honestly and rightfuUy to believe 
that by conformity thereto a forfeiture will not be incurred, foUowed 
by conformity, will estop the association from enforcing the for- 
feiture ; and a fraternal beneficiary association, which, by its uniform 
course of dealing with its members, leads them to believe that the 
strict terms of their certificates relative to the prompt paument of 
assessments and the avoidance of the certificates are not and will 
not be enforced, is thereby estopped from defeating the certifîcate 
of a deceased member for default in prompt payment when he has 
paid his assessments in due time according to the customary course 
of collection, but, without notice of any change in this course, he has 
failed to pay some of them according to the strict terms of the by- 
laws and the contract. Spoeri v. Insurance Co. (C. C.) 39 Fed. 752 ; 
Hanley v. Association, 69 Mo. 380; Insurance Co. v. E'gglestqn, 96 
U. S. 577, 24 L,. Ed. 841 ; Thompson v. Insurance Co., 104 U. S. 259, 
26 L. Ed. 765 ; Insurance Co. v. Doster, 106 U. S. 37, i Sup. Ct. 
18, 27 L. Ed. 65 ; Insurance Co. v. Wolfï, 95 U. S. 333, 24 L. Ed. 387. 
Under thèse familiar rules, the uniform practice of this society during 
ail the time the deceased was a member of it to permit the local camp 
to pay the first delinquent assessment, and to collect the second at 
any time within 20 days after it fell due, without suggesting or en- 
forcing any suspension or forfeiture, estopped it from changing its 
course of dealing and defeating this certificate, without previous 
notice to the deceased member, upon a ground which its customary 
course of collection must hâve led him to believe was waived. 

It is claimed, however, that this habituai practice of waiving the 
forfeiture and extending the time of payment of thèse assessments 
for a month and 20 days after that specified in the notice was not 
the act of the Modem; Woodmen, but that of the local camp and its 
clerk, without the knowledge of the society, for which the latter was 
in no way responsible. In support of this contention attention is 
sharply called to the provisions of the by-laws that the clerk of the 
local camp is the agent of that camp, and not of the head camp ; that 
no act or omission on his part shall hâve the efïect of creating a 
Hability of the society, or of waiving any right or immunity belonging 
to it ; and that no ofificer of the society or of any local camp can waive 
any provision of the by-laws which relates to the substance of the 
contract for the payment of benefits ; and it is confidently argued 
that thèse by-laws, which it is conceded constitute a part of the con- 
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tract between the association, :the deceased, and the. berieficiaries, 
prevented the existence of the relîation of principal and agent between 
the Society and the clerk of thé local camp, and left the Modem 
Woodnien unaflfected by his Icnowledge or his acts. Let us see. 
While this contract was in existence, the Modem Woodmen made 
the assessments over which this controversy arises, sent notices of 
them tdithis local clerk, empowered and required him to coUect and 
receipt for them for it, to pay their proceeds, and to report his action 
to the head camp. The moneys which this clerk collected on thèse 
assessments were not the property of the clerk or of the local camp. 
They were the moneys of the Modem Woodmen. If the clerk had 
misappropriated the proceeds of thèse assessments, the society could 
hâve proceeded against him, as its agent, either civilly or criminally. 
A contract i8 not perpétuai or iinmutable. Those who make can 
mar or modify, and their subséquent agreements or their intentional 
acquiescence in its abandonment^ or modification hâve that efïect. It 
follows that, if it could be conceded that the contract evidenced by 
this certificate deprived the local clerk in its inception of the powers 
of an agent of the corporation to collect thèse assessments for it, 
the subséquent acts of the parties necessarily again conferred them 
upon him. But did the agreement ever deprive the local clerk of the 
authority to collect and remit thèse assessments ? The by-laws them- 
selves conferred upon him the power, and imposed upon him the 
duty, of collecting and receipting for the assessments in the name of 
the Modem Woodmen, and of remitting the proceeds and reporting 
the collections, delinquencies, and 'suspensions to that society. Un- 
der this authority the clerk of the local camp of the deceased dis- 
charged thèse dûties with the fuU knowledge and consent of the asso- 
ciation and the members. The by-laws which delegated this power 
were a part of the contract between the beneficiaries, the deceased, 
and the society from its beginning. They created the relation of 
principal and agent between the Modem Woodmen and the local 
clerk, and the parties constantly exercised the powers and discharged 
the duties of that relation under this délégation. Did the fact that 
in the same contract which created this relation thèse parties stipu- 
lated that it did not exist destroy it, or relieve any of the parties to 
it who subsequently acted in that relation from the duties and obliga- 
tions it imposed? If A. is in fact the lessee of B., and they stipulate 
with C. that A. is not the, lessee of B., but is the lessee of C, and 
thereafter, with the consent of ail parties, A. continues to attorn and 
pay his rent to B^, does the abandoned stipulatioii change the légal 
relation? If E. is in fact the vendee of F., and they agrée with G. 
that E. is not the vendee of F., but is the vendee of G., and thereafter, 
with the knowledge and consent of ail parties, E. continues to act as 
the vendee of F., and pays to him the unpaid purchase price, are 
the rights of the parties governed by the disregarded stipulation or 
by their actual légal relation? If one appoints another his agent 
to collect moneys for him from a third person, and they agrée with a 
fourth person that the appointée is not the agent of him who appoints 
him, but is the agent of the fourth party, and thereafter ail the parties 
knowingly disregard the stipulation, and the agent collects the 



TELLEE V. UNITKD STATES. 119 

money from the third person, and pays it over to the party who ap- 
pointée him, are the rights of the parties conditioned by their actual 
légal relation or by the abandoned stipulation ? The answers to thèse 
questions are not doubtful, and they conclude discussion of the claim 
that this clerk of the local camp, who was empowered by the Modem 
Woodmen to coUect and remit to it, and who did coUect and remit 
to it, its bénéficiai assessments, was not its agent for that purpose, 
and that he was the agent of the local camp, which never claimed or 
had any financiàl or other interest in thèse assessments, because 
thèse parties originally made a stipulation to that efïect which they 
subsequently knowingly and uniformly disregarded. The clerk of 
the local camp was therefore the agent of this society to collect and 
remit thèse assessments, to report the collections, delinquencies, and 
suspensions. Whatever he did and said in the exercise of this au- 
thority was the act of his principal, the Modem Woodmen, and what- 
ever knowledge he obtained in the discharge of this duty which was 
thus imposed upon him was the knowledge of his principal, the corpo- 
ration. His habituai disregard of the provisions of the by-laws and 
of the certifîcate relating to the prompt pâyment of the assessments 
and the suspension of members for nonpayment, and his uniform ex- 
tension of the time for the payment of the assessments for one month 
and 20 days after they were due by the terms of the notices, became 
the customary course of dealing of the society itself, upon which the 
deceased undoubtedly relied, and which the association cannot now 
be permitted to repudiate. Suprême Lodge v. Withers, 177 U. S. 
260, 264, 265, 268, 275, 20 Sup. Ct. 611, 44 X. Ed. 762; McMahon 
V. Suprême Tent, 151 Mo. 522, 541, 52 S. W. 384; James v. Associa- 
tion, 148 Mo. I, 49 S. W. 978; Whiteside v. Suprême Conclave (C. C.) 
82 Fed. 275; Knights of Pythias v. Bridges (Tex. Çiv. App.) 39 S. 
W. 333. According to the uniform method of collection purs.ued by 
the society and its agent, Tevis paid his assessments in time; and 
without previous notice to him of a changé in this course of dealing 
the association was estopped from forfeiting his membership for his 
failure to pay them at the exact time fixed by the notices and the 
certifîcate. 

There was no dispute concernîng the facts in this case, and no facts 
were proved which would hâve sustained a verdict for the plaintifï 
in error upon the défense which has been considered. The court 
below therefore properly instructed the jury to render a verdict in 
favor of the défendant in error upon this issue. 

The judgment below is afïîrmed. 



TELLEK V. UNITED STATES. 
(Circuit Court of Appeals, Blghth Circuit. September 30, 1901.) 

No. 1,603. 

1. APPKAIi— TbANSCRIPT— MOVrNG PaKTY- KESPOKSrBtE FOR. 

The party who motes for a review of thç action of the trial court Is 
responslble to the appellate court for the insertion in the transeript re- 
turned to it by the clerk of the lower court of a copy of ail the papers 
and proceédlngs necessary to the hearîng, under the fourteenlh rule 
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of the clrcnlt courts of appeals (31. C. C. A. cxxr.; 90 Fed. cxxvX and It 
tt the duty of the clerk of the triai eburt to foUow hls pr8eclt)e designat- 
itig the perdons of the pàper» and proceedlngs to be returned. 

9l Bamb— CIiErk's Duty in Absence or Prmcipe. 

Where the moying party flles 30 PWclpe It Is the duty of the clerk 
of, the trial court to see that thp tr?inscrlpt Is a true copy of the papers 
and proceedlngs nécessary td a héârlng In this court speelfled In rule 14 
(31 et). A. èxRV.; 90 Fed. cxxv.), àûd It Is also hls duty to see that his 
cértlflckte clearly shows thls fact. 

8. Samb-j-Copt CI" Opinioh— Clkbe'b DirTî. 

ilt l? thè duty of the clérk df the trial court to annex to and transmit 
wlth the record a copy of any opilnîon flled In the oase relating to any 
of thé hilihgs assigned as errors, pursuant to the second pàragraph of 
rule l'ï (31 0. C. A. cxxr.; 90 Fed. cxxv.), although the moving party 
fàlls to deslgnate such dplnloa In the prseclpe whlch he files for the 
transcrlpt 

(Syllabus by thè Court) 

In Errpr to the Circuit Court of the United States for the District 
of Colorado. 

Willard Teller and C. C. Dorsey, for plaintiiï in error. 
Timotby F, Burke, for the; United States. 

Before SANBORN, Circuit Judge, and LOCHREN, District 
Judge. 

SANBORN, Circuit Judge. The plaintiff in error has interposed 
a motion to strike from the recOrd the copy of the opinion of the 
court below ùpon the ijiotion fpr a new trial in this case because the 
déniai of that motion is not reviewable hère, because the opinion 
was not spécifiéd in his prsecipe designating the ^jarts of the record 
to be returïied to this court, and because the opinion is not properly 
a part of the i"ecord. The ruling 6î the court upon the motion for 
a new irial cahnot, it is true, be conSidered in this court ; but a com- 
parison of the assignment of errors with the opinion upon that mo- 
tion disclpses the fact that rtiàriy of the questions presented for the 
considération of this court are disCussed in that opinion, and that 
the reasoris of the court below for its rulings are there stated, so 
that the oginion will be qi matçrial assistance in obtaining a clear 
understandjngof thèse issues olflày and of the manner in which 
they arose. Thé gênerai rule is tfiat the plaintiff in error or appel- 
lârit is respotî^ible for the condition of the record in the appellate 
court, and that, when hé files a praecipe designating the portion of 
the proceedings belOw to be certified, the clerk of the trial court 
should follow his directions, and leave opposing parties to procure 
any omitted portions of the proceedings by a writ of certiorari or 
other permissible proceeding. Where no prsecipe is filed the clerk 
should be carefui that the tràhscf'ipt he transmits to the appellate 
court dontains a copy of evêrythihg specified in rule 14 of this court 
(31 C. C. A. cxxv.; 90 Fed. cxxv.) ivhich is nécessary to the hear- 
ing, and that his certifieate sbpws sthis fact.; Rev. St §§ 698, 750; 
rule 14 (31 G. c; A. cxxv.j 90 Fed. cxxv.) ; Railway Co. v. Stewart, 
95 U. S. 279, 284, 24 L. Ed. 431; Pennsylvania Co. v. American 
Const. Co., 55 Fed. 131, 5 C. C. A. 53/ 2 U. S. App. 609; Nashua 
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& L. R. Corp. V. Boston Sf L. R. Corp., 6i Fed. 237, 244, 9 C. C. A. 
4Ô8, 475, 21 U. S. App. 50, 61 ; Burnham v. Railway Ce, 87 Fed. 
168, 30 C. C. A. 594, 59 U. S. App. 274; Redfield v. Parks, 130 U. 
S. 623, 625, 9 Sup. Ct. 642, 32 L. Ed. 1053 ; Fastener Ce. v. Kraet- 
zer, 150 U. S. III, 118, 14 Sup. Ct. 48, 37 L. Ed. 1019. But the 
prsecipe of the moving party neither repeals, supersedes, nor modi- 
fies the express rules of the appellate court, and the fact that counsel 
for the plaintifï in error in this case filed a prsecipe which omitted 
to specify the opinion of the trial court in the case did not relieve 
the clerk of that court of his duty "to annex to, and transmit with 
the record a copy of the opinion or opinions filed in the case, and, 
in cases at law, a copy of the charge of the court to the jury," pur- 
suant to the second paragraph of rule 14. Nor is the fact that he 
embodied this opinion in the record, instead of annexing it to and 
transmitting it with the record, material. His act does not make 
the opinion a part of the record upon which the case is to be deter- 
mined (England v. Gebhardt, 112 U. S. 502, 506, 5 Sup. Ct, 287, 28 
Lt. Ed. 811), and the copy of the opinion is as readily accessible for 
our information as it would hâve been if it had been annexed to, 
instead of being embodied in, the record proper. It is an opinion 
in the case, so that it cornes within the literal terms of the rule ; and, 
while it was rendered to state the reasons for an order which this 
court may not review, it discusses the rulings at the trial which 
are challenged hère, and states the views of the trial court upon 
them, so that it falls within the purpose and spirit of the rule. 

For thèse reasons, the motion to strike it from the record is de- 
nied. 



WOODS V. BAILEY. 
(Circuit Court, M. D. Pennsylvanla. October 7, 1901.) 

SeCURITT for CoSTS — AFFIDAVIT OP POVBRTT — SCPFICIKNCT. 

An affldavlt of poverty under Act July 20, 1892 (27 Stat. 252), should 
be so certain In its statements that a charge of perjury could be based 
thereon if false; and such an affldavit, stating that demand has been 
made upon plalntitt by défendant to give security for costs in the sum 
of $1,000, and "that by reason of her poverty she Is unable to give secu- 
rity for said costs," is not suffleient, slnce it might be f airly claimed that 
the inability had référence to the amount of security deraanded, and 
was relative and not absolute. Qusere, whether security for costs is 
demandable of a nonresldent plaintiff. In view of the statutes giving 
jurisdictioa on the ground of diverse citizenship. 

At Law. Action by plaintifï, a citizen of Ohio, against défendant, 
a citizen of Pennsylvania. Rule on plaintifï, as a nonresldent of the 
district, to give security for costs. 

The rule of court of the Western district, in -which the case was originally 
brought, provides that "in any action wherein the plaintiff or complalnant 
résides out of the Western district of Pennsylvanla, the défendant, on mo- 
tion, and affldavlt of a just défense against the whole demand. may hâve 
a rule that the plaintiff give security for costs, and that proceedings on the 
part of the plaintiff or complainant be stayed untll such security be given." 



122 111 FEDERAL REPORTER. 

T.'M, B. Hicks, for plaintiff. ; ■ 

J. T,Fredericks, for défendant. 

AKCHBALD, District Judge. Under the ruie of thé Western dis- 
trict (to which this case fprnierly belonged), which, with other rules, 
has for the time being been made a rule of this court, the plaintiff, 
as a nonresident, is called upon to give security for costs. This is 
a practice which obtains in the state. courts in Pennsylvania, but 
whether it has a generally recognized standing in the fédéral courts 
throughput the country I do not knpw. In 2 Abbotts' United States 
Practiee,i;p. 280, I find a forni which would imply that such might 
be the case. It does not seern altogether consistent with the stat- 
utes whiçh give express jurisdiction on the ground of diverse citi- 
zenship, but the point is not raised, and I do not pass upon it. 

By act of July 20, 1892 (27, Stat. 252), it is provided: 

"That ^py citizen of the TJnlted States entltleâ to cpmmence any suit or 
action in any court of the Xjnited States may commence and prosecute to 
conclusion' any such suit oif action withobt belng required to prepay fées 
or costs or give security ïhefefOr beforè or after bringing iauit or action, 
upon flling ta sald court a stàt'ement under oath, in writing, that because 
of hls poverty he is unable to pay the costs of said suit or action which he 
Is about tio cowinience or to give securily for the same, and that he be- 
lleves hé là entitléd to the redress he seeks by such suit or action, and set- 
ting forth briefly the nature of hls alleged cause of action. 

"Sée. 2j That after any such suit or action shall hâve been brought 
* • . • ^he plaintifl may answer and évade a demand , for fées or security 
for costs by filing a llke afladavlt, and wllful false swearing in any affldavlt 
provided for in this or the prevlous section shall be punlshable as perjury Is 
In othér casés." 

Seeking to avail herself of this statute, the plaintifï has filed an 
affidavit, in which, after setting forth her alleged cause of action, and 
affirming the belief that she is entitléd to the redress she seeks, she 
goes on to déclare "that dèmànd has been made upon her by the 
défendant to give sectu-ity in the suin of one thousand dollars for 
the payment of the costs of said action, and that by reason of her 
poverty she is unable to give security for said costs." Does this 
et>mply with the act cited? At fîrst blûsh it may seem to do so, but, 
after due considération, I dO not feèl that it does. It will be noted 
that the plaintiff states that a certain specified amount of bail has 
been demanded of her, and it is in immédiate connection with this 
thàt she déclarés her inability by reason of poverty to secure the 
cOsts. The two matters are so linked tbgether in the affidavit that 
I am warranted in concluding that they were in the mind of the 
affiant, and that it was only as to the amount mentioned — $1,000 — 
that she intended to speak. To swear falsely — willfuHy false, of 
courée — in a case of this kind is made perjury by the act, and the 
affidavit ought, therefore, to be sufficiently certain to found an in- 
dictment upon it, with as little chance as possible for évasion of its 
terms. In a prosecution based on the affidavit which we hâve hère 
thèfe would be fair ground for the affiant saying, in exténuation of 
ivliat she swore to,, that her assertion' of poverty related wholly to 
the large amount of security demanded, and that it was not abso- 
lute, but relative. It was to this that her attention was naturally 



WESTERN DREDGING & IMPROVEMENT CO. V. HELDMAIEB. 123 

directed, and to whiçh we may assume that her statement was ad- 
dressed. But this does not meet the case before me, nor the act. 
If I Avere to fix the security at $i,ooo, it might. But that is not my 
intention, nor was that amount contended for at the return of the 
rule. This afhdavit was not presented at that time, although it was 
stated by counsel that it had been forwarded to his dient for exécu- 
tion, and would be handed in later, as it has been. The amount of 
bail there asked for was $500. This the plaintifï's counsel declared 
his client could not give, but probably could give $100. If the affi- 
davit be taken as one of absolute poverty, she cannot give any. As 
already intimated, however, I do not so construe it. It is to be 
taken merely as an assertion that she cannot furnish $1,000. Wheth- 
er she could any less sum than that is not stated. Construed in this 
way, it is not addressed to the case as it stands, and is not sufHcient. 
As to the amount, I consider $500 too much, and $100, on the other 
hand, too little. The usual amount required in the state courts is 
$200, which has been found by expérience to be generally enough. 
i will raise this a little, and make it $250, but that is as far as I can 
go. I am not inclined in this or any other case to make it so large 
as to hâve it stand in the way of parties freely availing themselves of 
the jurisdiction expressly conferred on the court by law. 

The rule is made absolute, and the plaintiflf is required within 30 
days to give bail in the sum of $250, with one or more sufficient sure- 
ties, to secure the costs; ail proceedings to be stayed in the mean- 
time. 



WESTERN DEEDGIXG & IMPROVEMENT CO. v. HELDMAIER. 

(Circuit Court of Appeals, Seventh Circuit October 13, 1901.) 

No. 808. 

Bill op Exceptions— Abthority to Allow— Absence op Trial Judqe. 

In Rev. St. § 853, as amended by Act June 5, 1900 (31 Stat 270), 
■which permits the allowance and signing of a bill of exceptions by 
another judge thereafter holding the court, when the judge before whom 
the cause was tried is, "by reason of death, sickness or other disability," 
unable to allow and sign the same, the term "other disability" means 
a physical or mental disability of like character to death or sickness, 
by which the trial judge Is dlsabled from the performance of judicial 
functlons, and his absence from the district or circuit, merely, does not 
authorlze the allowance and slgnlng of a blU of exceptions by another 
judge. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 
On motion to strike out bill of exceptions. 

The trial of this cause was had before the district judge of the United 
States for the Eastern district Of Wlsconsln, presidlng by assignment in the 
court below. Subsequently at the same term of court a bill of exceptions 
was prepared and presented to the district judge of the United States for 
the Northern district of Illinois, who signed and attached thereto the fol- 
lowlng certlficate: "And, for as much as the matters above set forth do 
not fully appear of record, the plaintifC tenders this his abstract of record 
and bill of exceptions, and prays that the same may be signed and sealed 
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by tbe Jndge of this court pursuant to rules thereof, which certificate Is (in 
tbe abs^ce of the trial judge, Hon. Wm. H. Seaman, from the circuit) 
accordingly made and hérewlth attached thls 27 day of June, A. D. 1901." 
The biU Was at no time attested by the Judge who tried the cause. The 
act of June 5, 1900 (SI Stat. 270), amends section 953 of the Revised Statutes 
so that It reads as follows: "Sec. 953. That a bill of exceptions allowed in 
any cause shall be deemed sufflciently authentlcated if signed by the judge 
of the court In .-which thè cause was trled, or by the presiding judge thereof 
if more than one judge sat at the trial of the cause, without any seal of the 
court or judge annexed thereto. And In case the judge before whom the 
cause has heretofore been or may hereafter be trled is, by reason of death, 
sickness or other disablllty, unable to hear and pass upon the motion for a 
new trial a,nâ allow and sign said bill of exceptions, then the judge who 
succéda such trial Judge, or any other judge of the court in which the 
cause was trled, holding silch court thereafter, if the évidence In such cause 
has beeii or is taken in sténographie notes, or if the said judge is satisfled 
by any other means that he can pass upon such motion and allow a true 
bill of exceptions, shall pass upon said motion and allow and sign such blU 
of exceptions; and his ruUng upon such motion and allowanee and signiug 
of suÈh b^ll of exceptions shall be as valld as if such ruling and allowanee 
and slgning of such bill of exceptions had been made by the judge before 
whom such cause was tried; but in case such Judge is satisfled that owing 
to the fact that he did not préside at the trial, or for any other cause, tkat 
he caninot falrly pass upon said motion, and allow and sign said bill of ex- 
ceptions, then he may In hls discrétion grant a new trial to the party 
movlng therefor." The défendant in error now moves the court to suppress 
and strike from the abstract of record and return to the writ of error so 
much thereof as includes the bill of exceptions so signed and filed in th« 
court below. i 

Ira C. Wood, for the motion. 
John M. Duffy, opposed. 

Before JENKINS and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge (after stating the facts). Before the 
amendmént of section 953, Rev. St., by the act above quoted, it was 
settled that the allowanee and signing of the bill of exceptions can 
only be donc by the judge before whom the case was tried. Malony 
V. Adsit, 175 U. S. 281, 20 Sup. Ct. IIS, 44 L. Ed. 163. The amend- 
mént permits such allowanee and signing by another judge there- 
after holding the court when the judge before whom the cause was 
tried is, '*by reason of sîckness, death or other disabihty," unable to 
allow and sign the bill of exceptions. Hère the signing judge cer- 
tifîed that the certificate was made by him and attached "in the ab- 
sence of the trial judge from the circuit;" Is such absence from the 
circuit a disabihty, within the meaning of the statute? It is an ac- 
cepted canon in the construction of statutes that "when particular 
words are followed by gênerai ones the latter are to be held to apply 
to persons and things of the same kind as those which précède." 
Potter, Dwar. St. 236, 292. Thus, in Chegaray v. Jenkins, 3 Sandf. 
409, and Same v. Mayor, 13 N. Y. 220-228, the statute in question 
exempted from taxation "incorporated academy or other seminary of 
learning," and it was held that the exemption from taxation was 
limited to inCOrporated seminaries. In Cleaver v. Cleaver, 39 Wis. 
96, 20 Ami Rep. 30, the statute saved a devise or lëgacy to "any child 
or other relation of the testator" in case of the death of the devisee 
or legatee before the testator. It was held in an elaborate opinion by 
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Chief Justice Ryan that the word "relation" includes only relations 
by consanguinity. In the case at bar the statute authorizes the al- 
lowance and signing of the bill of exceptions by a judge other than 
the trial jùdge only in case of "death, sickness or other disability" of 
the trial judge. Noscitur a sociis. The term "other disability" 
means disability of like character to death or sickness, not a disa- 
bility arising from temporary absence from the district or circuit, if, 
indeed, légal disability could arise by reason of absence from the dis- 
trict. The statute means a physical or mental disability arising from 
either death, sickness, insanity, or disorder of like character by rea- 
son of which the judge was disabled from the performance of judicial 
function. The mère absence from the district or circuit in which 
the case was tried is not such a disability. If it be needful that the 
trial judge should be personally présent in the district to allow and 
sign the bill of exceptions, his présence should be procured. In the 
district from which this cause comes it is usual to procure the at- 
tendance of the district judges from other districts to hold court in 
aid of the despatch of business. It is not supposable that the stat- 
ute designed that during the temporary absence of the trial judge 
from the district the difficult and délicate duty of correctly stating the 
conduct of trials held by him should be devolved upon a judge wholly 
uninformed in respect thereto. The statute sought to provide for an 
emergency where there would be a failure of justice unless the ex- 
traordinary remedy could be employed. We are of the opinion that 
the statute should not be extended to the case before us, and that no 
légal cause is stated for the allowance and signing of the bill of ex- 
ceptions by a judge other than the trial judge. 
The motion is allowed. 



AMERICAN BONDING & TEUST 00. OF BALTIMORE, MD., T. 
TAKAHASHI étal. 

(Circuit Court of Appeals, Ninth Circuit September 9, 1901.) 

No. 690. 

CoNTRACTS— Construction— ExTRiNsic Evidence. 

Where contracts require one of tlie parties to pay money to a person 
deslgnated as "trustée," but without stating for wliom or for wtiat pur- 
pose he is trustée, tlie elreumstances and negotiations leading up to anf 
surrounding the transaction constitute its res gestse, and may be glveu 
In évidence In an action to détermine which party is responsible for u 
défalcation of the trustée, not for the purpose of altering the writings 
of the parties, but to enable the court to correctly construe thelr agree- 
ment 

Bame— Crbation of Trust— Responsibilitt for Acts op Agent as Trus- 
tée. 

PlaIntifC applled to the gênerai agent, who was also local manager 
ana secretary, of défendant, to furnish a bond to a railway company, 
to rwhom plaintiffs had contracted to supply laborers to be pald b^ them, 
the company requlrlng such bond to protect it from claims which the 
laborers mlght malîe against it for wages. The agent, as a condition 
to the fumishlng of the bond, and for the protection of défendant, re- 
quired the money to become due from the railroad company under the 
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contractto be pald to- him as .trustée, to be disbursedby hlm to the 
iaborers, anjï the contract ma bond aecordingly providçd that sucb 
money shbup be pald to the agent, desïgnating hlm itnerely as trustée, 
and that hé Should pay the làborèrs therefrom, aiid p&y over the re- 
malnder to plalntifCs. They also reserved the right to défendant to 
deslgnate a new trustée at any time on notice to the other parties. 
Thèse requirements werç within the gênerai authorlty of the agent, 
and were also expressli'' apprd+ed by défendant, whlcb subsequently 
exerclsed' thë power glveh 11 to Change the trustée. Seld; that the 
agent, in hls capaclty as trustée, reprèsented défendant, iwhlchwas re- 
sponslble for the faithful exécution of hls trust, and llaWe to plalntiffs 
for the surp due them frpm tjje trustée on an accountlng. 

In Error to the Circuit Court of the United States for the North- 
ern Division of the District bfWashitièiton. 

Hoyt & Haight, Preston, Carr & Gilman, John P. Hoyt, and L. 
C. Gihnan, for plaintifif in error. 
Shank & Smith and Corwin S, Shank, for défendants in error. 

Before GltBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. ' 

ROSS, Circuit Judge. The plaintifï in error was défendant in the 
court below'to an action brôiight by thé Oriental Trading Company, 
the amended complaint in which alleged, among. othêr things, that 
the défendant to the action is a Maryland corporation, and during 
the tirileâ thérein mentionéd was doing a gênerai bonding business 
in the stâte of Washington, havlng'îdr its gênerai agent and man- 
ager in that- State one A. 1,. Cariipbçll; that in February, 1899, the 
Oriental Trading Company agi-eèd iffith the Great Northern Railway 
Company to furnish it with Japanese Iaborers for extra gang and sec- 
tion work along its road during .the remainder of that year, the trad- 
ing Company being thereby required to give the railway company 
an acceptable bond indemnifying it against ail claims for wages of the 
Iaborers to be s6 furnished; that pursuant to that requirement the 
trading company applied to the défendant to the action, the American 
Bonding & Tl*ust Company, thtôugh its gênerai agent and manager, 
Campbell, for an indemnity bond in the sum of $25,000, and that the 
défendant, by its said agent and manager, required, as a condition 
précèdent to the. issuancé of sufch bond, and for the purpose of assur- 
ing it against Ibss thereon tHrough failure of the trading company 
to pay the wageS earned by the Iaborers, that the moneys earned by 
the trading company underthè contract with the railway company 
should be paid to the said Campbell, and be by hiih disbùrsed direct- 
ly to and in payment of the Iaborers, and that any sum remaining 
after such payment to the Iaborers should be paid over to the trading 
company; that the défendant bonding and trust company also re- 
served to itsplf alone the right .to,^substitute another trustée in the 
place of Cainpfceli, or to add furthier trustées, as it tnight see fit, to 
act joihtly with him ; that aecordingly, on March 15, ' 1899, on receipt 
of a cash prétnîum therefor, the défendant bonding and trust com- 
pany prepaféd ând executed, as gurety, an indemnity bond to the 
railway eonipany in the sum of $25,000, containing the terms and 
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conditions above mentioned, which bond was delivered to and ac- 
cepted by the railway company; that the furnishing of laborers by 
the trading company to the railway company was continued under a 
similar agreement for the year 1900, and that the défendant bonding 
and trust company prepared and executed, on the ist day of Febru- 
ary, 1900, as surety, and delivered to the railway company, for a like 
further considération passing to it, a new bond for $25,000, as a re- 
newal of the previous bond of March 15, 1899, the new bond being 
executed upon the same conditions and containing the same require- 
ments as the lirst ; that for the purposes stated, and in pursuance of 
its contract, the railway company made payments to Campbell until 
the défendant bonding and trust company terminated his agency on 
the i5th day of July, 1900, at which time it appointed in his place 
John P. Hoyt, its résident vice président, as trustée under the bond ; 
that the auras so paid by the railway company to Campbell, earned 
by and belonging to the trading company, aggregated $302,439.44, of 
which sum there was paid over to and on account of the trading 
company sums aggregating only $292,583.09, and that the remaining 
sum of $9,856.35 is withheld, which last-mentioned sum so received 
by the défendant bonding and trust company is long overdue, and 
which it refused to pay after demand therefor duly made, to plaintiiïs' 
damage in that sum, with interest from July 15, 1900. In addition to 
the déniais contained in thei amended answer of the défendant bond- 
ing and trust company of certain of the averments of the amended 
complaint, it set up that on or about the i6th day of February, 1899, 
the Great Northern Railway Company and two of the plaintiffs, 
namely, C. T. Takahashi and O. Yamaoka, entered into an agree- 
ment, a copy of which is set out in the answer, which is in the form 
of a letter addressed by the assistant gênerai superintendent of the 
railway company to the plaintiiïs just named, referring to a récent 
conversation between them in regard to the employing of Japanese 
laborers on the Western division of the railway company, and stating 
the willingness of the company to employ such laborers for extra 
gang and section work on certain terms set out in the letter, and 
concluding with the statement that, "You will be expected to furnish 
the railway company with suitable bond indemnifying them from ail 
claims for wages of the men supplied under this agreement" ; that 
thereafter, and on or about the i5th day of March, 1899, the plain- 
tiiïs Takahashi and Yamaoka, as principals, and the défendant bond- 
ing and trust company, as surety, executed to the railway company 
their bond, which is set out at large in the answer, and that there- 
after, to wit, on or about February i, 1900, the railway company, as 
party of the fîrst part, and the plaintifïs composing the Oriental 
Trading Company, as parties of the second part, entered into an- 
other agreement, also set out at large in the answer, by which the 
trading company agreed to furnish the railway company during the 
year ending July 31, 1900, as many laborers as the railway company 
should require, upon certain stated terms and conditions, and upon 
the agreement "that ail pay rolls for laborers employed under this 
agreement shall be made out in favor of A. L. Campbell, trustée, 
and ail checks shall be sent to said trustée, who shall disburse by 
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chçqks: di:^\Yn in, favor of th.e laborer? accordjng to lists and books 
furnished ÎJy the party ç»f the firstrpart (the railvvay cpmpany), or its 
agents, and said trustée shalj paytKe balance, after;,all claims are 
paid, tp the parties of,; the second part" (thg trading, company). 
That contr^ct aiso contained a provision to the efïect that the trad- 
ing company should give a bond, with the American Bonding & Trust 
Company of Baltimore as surety.Jn the sum of $;2S,ooo, conditioned 
for indeomifying the railway c<?:nipany from ail loss and damage on 
account of any claims for .wages pf the laborers furnished under the 
agreement. The answer also aljeged the exécution of that bond, 
and;set it out at large, among the récitals of which was the following: 

"Aiid whereas; sàid principal obUgors [the copartnèrs constitutlng the 
Oriental Trading Company] and sald obligée [the railway company] by 
sald aigreement agreed that aUcIxeçfes for labor due said principal obllgors 
should be paid to A. h. Campbell, trustée, of Seattle, Washington, who shall 
disburse by checks drawn in favor' of the laborers according to the llsts 
and books furnished by sald obligée or its agents, and sald A. L. Oampbell 
should pay the balance, after ail claims are paid, to sald principal obllgors; 
the surety havlng and reserving oi> nptice to the obllgors and obligée the 
rlght to désigna te another trustée, or to add trustées to act hereunder, as 
It may see fit: Kow, thèrefore,'* etc. 

The amended answer also alleged that ail of the money paid to 
Campbell was paid, under and in pursuance of thé agreements and 
bonds raentioned, as trustée for the trading company, and not other- 
wise; that the latter agreed to and did pay Campbell for his services 
as trustée the sum of $15 a month during ail of the time he so acted ; 
that on or about the 24th of Auguste 1900, the railway company and 
the trading company entered into a supplemental agreement reciting 
the agreement of February i, 1900, and substitutihg in place of 
Campbell John P. Hoyt, of Seattle, and proyiding "that ail pay rolls 
shall be made out in favor of said John P. Hoyt, trustée, and ail 
checks shall be sent to said trustée, who shall disburse by checks 
drawn in favor of the laborers according to lists and books furnished 
by the party of the first part (the railway company) or its agents, and 
said trustée shall pay the balance after ail claims are paid to the 
parties of the second part" (the trading company), and continuing in 
force the contract of February t, 1900, in ail other respects. And 
the amended answer avers that after the exécution of that supple- 
mental agreement Hoyt received the checks and money due from the 
railway company for wages of laborers furnished by the tra;ding com- 
pany under the agreements mentioned, and disbursed the same in ac- 
cordance with the terms and conditions of the agreements and bonds. 
The replication of the trading company admits that the contract of 
February 16, 1899, was made with Takahashi and Yamaoka, but 
allèges that at the time of its exécution M. Tsukuno was a member 
of the copartnership, and that the contract was made on behalf of the 
firm; and similar averments me made in respect to the bond exe- 
cuted on the isth day of .March, iSgg. The replication put in issue 
the averments of the amended answer in respect to the payment by 
the trading company to Campbell for his services as trustée or other- 
wise, and also dénies that either Campbell or Hoyt was trustée for 
the trading company; but allèges that each of them, during the time 
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of the receipt and disbursement by them, respectively, of the moneys, 
acted as agent, and at the sole instance, of the bonding and trust 
Company. 

The case was tried by the court with a jury. The parties agreed 
in respect to the amount of money received by Campbell and unac- 
counted for by him, and there is practically no conflict in the évidence. 
The only contested question in the case relates to Campbell's status 
in the transaction ; that is to say, whether, in the receipt and disburse- 
ment of the moneys, he was, as conténded on the part of the plaiii- 
tiffs in the case, the agent and représentative of the bonding Com- 
pany, or whether, as conténded on the part of that company, he held 
the relation of trustée to ail of the parties. Confessedly, he was the 
gênerai agent, manager, and résident secretary of the bonding com- 
pany in the state of Washington. In the agreements and bonds he 
is described as "trustée," but in neither is it stated for whom, or for 
what purpose. In such cases the circumstances and negotiatiôns 
leading up to and surrounding the transaction constitute its res 
gestae, and may always be given in évidence for the purpose, not of in 
any way altering the writings of the parties, but to enable the court to 
correctly construe their agreement. Railroad Co, v. Durant, 95 U. S. 
576, 24 L. Ed. 391 ; Reed v. Insurance Co., 95' U. S. 231, 24 L. Ed. 
348 ; Mechanics' Bank of Alexandria V; Bank of Golumbia, 5 Wheat. 
326, 5 L. Ed. 100; Baldwin v. Bank, i Wall. 240, 17 L. Ed. 534; Bank 
v. Kennedy, 17 Wall. 19, 21 L. Ed. 554. The case last cited was 
brought by Kennedy, as receiver of the Merchants' National Bank, 
against the National Bank of the Metropolis, to recover a balance 
alleged to be due on a check for $50,000, drawn by one Robinson on 
the Bank of the MetropoHs in favor of the Merchants' National Bank, 
and duly presented for payment; on the présentation of which the 
Bank of the Metropolis admitted its obligation to pay it, but, as part 
payment thereof, delivered to the messenger of the Merchants' Bank 
a note of the cashier of that bank, one C. A. Sherman, for $20,000. 
The Merchants' Bank declined to receive the note as payment, and 
sent it back, demanding the cash, but the Bank of the Metropolis re- 
fused to take back the note, insisting that, althoUgh it was signed by 
Sherman individually, it was given for account of the Merchants' 
Bank, and for a loan made to it. The principal controversy in the 
case arose upon the question whether the note was given by Sherman 
on his own account or on account of the Merchants' Bank. The 
plaintiff in the case was allowed to prove by Sherman the circum- 
stances under which the note had been given, the substance of which 
was that on the 27th of February he applied to Hutchinson, cashier 
of the défendants, for a loan to himself of $20,000 to enable him to 
purchase some stock in the Merchants' Bank, and that this note was 
given for that loan, with the certificate of the stock attached as col- 
latéral; and that he received therefor two drafts for $10,000 each on 
Baltimore and Philadelphia banks, payable to C. A. Sherman, cashier; 
that he indorsed them as cashier, and that the proceeds, when paid, 
went to the crédit of the Merchants' Bank. The drafts being pro- 
duced in évidence, the plaintifï's counsel then asked the witness what 
took place, when the drafts were about to be drawn, between him and 
111 P.—» 
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-HutçWnsOn, in regard to the form of the drafts. This évidence was 
objected to, was allowed, and an exception taken. The suprême 
court said: , 

"It ïs argued by the counsel for plftlntlffs in error that this évidence was 
calcnlated to explain or vary the légal effeet of the dtafts themselves. 
We flo not think so. Those drafts are not sued on in this action. They 
are Introduced merely as part of the res gestse of the lokn, and the conversa- 
tion, ,«É the parties on the subject of the drafts was also a part of that res 
gestse, Othéy eqiially constituted parts of the transaction. The witness 
migîit MT.e preferred to recelve the drafts in that form. He might hâve 
prèferred ttt recelve drafts payable to any thlrd person. Evidence as to 
the rea^op why they were made in one form rather than another does not 
in the least'vary or contradict the drafts themselves. As tiie form of the 
drafts fliig^t confuse the jury, the plaintlfCs had a clear rlght to explain how 
they caiiieto be made as they were. The fact in question v^as the loan. 
The cl^îétimstances of the negotlation constituted the res gestse of the loan. 
The drafts were one of those clrcumstances; the conversation of the parties 
was another. pvidence of the reason why a loan was made in particular 
funds orsecnrities, Instead of cash, is perfectly compétent where it will 
tend i(>' elucidate the tiaturé of the transaction, when that is the question at 
IssUei The question herè was whethet the loan was made to Sherman or 
to thetbank. The not© glven for the repayment of the loan was given by 
Sherman Individually. The drafts in whiçh he received the loan were made 
payable to hlm as cashier. Neither the one nor the other of thèse documents 
can prftv*eilt the parties from showing, as a matter of fact, to whom the 
loàh was really made. 'The défendants were endeavoring throughout the 
caus^ contrary to the form of the note, to show that it was really the 
obllgaSlP'ï of: the bank, and that the loan was made. to the bank. This 
they.'had a clear rlght to do, as the plaiotlS had an equally clear right to 
show the contrary. The prihclple which governs such cases was explained 
àiiâ erittrced y>y this court in the case of .Baldwin v. Bank. There was no 
error m thfe admission of this évidence." 

In thé présent case the action is not upon the written agreements 
and hônds, but is an action for damages for the wrongful withhold- 
irig bytKé alleged agent of the défendant company, and therefore for 
the wrongful withholding by the défendant itself, of moneys to which 
the plaihtîff company isentitled. Whether or riot tbe alleged cause 
of action is made out dépends, as has been said, upon the real status 
of Campbell, which, for the reasons stated, must be determined in 
view of ail ôf the facts and circumstances of the case. 

Takahashi, one of thé plâintiffs, testified that his firm made appli- 
cation foï" tbe bond requiréd by the railway company to Campbell as 
agent of the bonding and trust company, saying : 

"Mr. ^and, manager of J. Berkman & Brothers, introduced us to Mr. A. 
L. Oampbèil, the agent of the American Bonding & Trust Company, and we 
asked Mr. «Dampbell if he WQùld fumish us a bond to be furnished for ttie 
Great Northern, and he aeked us if we could give hlm collatéral security 
for the bond; and we could : not glve hlm any security, and he says that 
if we fl^'lg^ve any security, why thèse moneys hâve got to go through 
their t^and? -^w the protection of the bonding company; and he said he 
would #0 and wrlte to the Bast, — that is, to the headquarters of the bonding 
comjpany tit'^Baltïrnore; Maryland; and a few days afterwards — I don't re- 
member how many days it Ttas afterwards — he came and called on us, and 
said that he could go on the bonds, and flnally he had the bond executed." 

Campbell testified that the plaintiflfs applied to him for the bond 
requiréd by the railway company, and that hç told them that they 
would hâve to agrée that the moneys paîd under their contract with 
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the railway company should be paid to and disbursed by a trustée, 
and that he was to be the trustée; that this was for the purpose of 
protecting the bonding and trust company; that he wrote to his 
company in regard to the matter, which letter, however, was not put 
in évidence, and received from it this reply : 

"General Surety Business, Office of the Secretary-Treasurer. 

"Baltimore, Md., Feb. Ist, 1899. 
"A. L. Campbell, Bsq., Bailey Building, Seattle, Washington— Dear Sir: 
We hâve your favor of the 25th ultimo, relative to the contract of the 
Oriental Trading Company with the Great Northern Railway Company, and 
from will be requlred a bond, indemnifying the railroad company against 
loss by reason of any default in tlie paymént of the wages of the indlvidual 
laborers. We note very carefully the stipulation you will make in the event 
you secure this band. We thinls you talte a correct view of the situation, 
and will approve your action, provlded you will be willing to disburse the 
money to the laborers without any expense to us; 1. e. that you will be 
willing to render the service stated in your letter in connection with the 
above matter. In considération of the commission you secure on the premium 
of this bond. 

"Very truly yours, Samuel H. Shrlver, Sec'y." 

The testimony is to the effect that the plaintiffs made Campbell 
présents from time to time for his services, which he received, but 
that no compensation to him by the plaintiffs was agreed on. The 
évidence also shows that Campbell made various acknowledgments 
of drafts sent to him by the railway company for the amounts due 
from time to time to the trading company, sometimes signing such 
acknowledgments "A. h. Campbell, Manager," and sometimes "A. 
L. Campbell, Trustée," and that he deposited the moneys in one of 
the banks of Seattle to his crédit as trustée, and drew checks against 
the same from time to time in the regular course of the business of 
his office, such checks being signed, "A. L. Campbell, Trustée," and, 
so far as shown, ail of them but two bearing the following counter 
signature : "This check will not be paid unless countersigned by the 
American Bonding & Trust Co., by Dorman ;" those two excepted 
checks being countersigned, "A. L,. Campbell, Trustée. Moore." 
Dorman, it appears, was the cashier in the company's office in Seat- 
tle. It further appears from the record that when the bonding com- 
pany displaced Campbell from the management of its business in the 
State of Washington, and put another person in charge, it at the same 
time substituted that new agent in Campbell's place for the receipt 
and disbursement of the moneys under the contracts and bonds in 
question. 

The plaintiffs in the case also put in évidence thèse extracts from a 
book of instructions sent by the plaintiff in error to its gênerai agents 
and managers: 

"It is, of course, understood that in the compilation of a book of this 
character It is impossible to formulate rules to meet ail emergencles, the 
discrétion of the représentative of the Company being largely relied upon, 
and he is expected to use the same care In ail cases as if he personally were 
the only party interested. • * * Where any donbt is entertained as to 
the capability or intelligence of the applicant to properly adminlster the 
affairs of the trust, the agent must require him to deposit ail funds in 
bank to the joint crédit of the flduclary and the company, so they can only 
be -withdrawn on checks signed by both the flduclary and the agent The 
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securltles should also be deposited in a safety-vault box, gubject only to 
joint access. This is what Is termed 'joint control,' and is recommended 
Wbereyer p^acticable to enf orce It, particularly in the cases of Inexperlenced 
perscHOB. woinen unused to business practices, and small guarantyship. 
In timëà past this joint control was invariably required and rigidly enforced 
by ail surety eompanles as one of the conditions only under which they 
would slgn tbe bonds. It is required by some of tliem yet. But our expé- 
rience bas taugbt us that in many Instances — large estâtes particularly — the 
requireiQentB are onea meeting with fréquent objections, and often the oc- 
casion for losing much good business, and that fréquent reports and period- 
ical Investigations offer equal protection where the parties are businesslike 
and intelligent. But in case of any doubt as to the competency of the 
flduclJ^ry It should be Invariably required. In case of doubt as to the honesty 
or good charàcter of the applicant, do not slgn the bond .under any circum- 
stanees, hp matter what protection or indemnlty is offered." 

■yVe are ôf the opinion that the court below was right in holding, 
as it did, that in the receipt ^nd disbursement of the moneys Camp- 
bell was the représentative of the bonding company, and, there being 
no substantial conflict in the évidence, that it rightly directed a ver- 
dict for the lilaintififs in the case. In executing the bonds and stipu- 
lattng, as he did, that the moneys should be received and disbursed 
by himself, Campbell was clearly acting within the scope of his au- 
thority, as shown not only by the letter of the company to him of 
February i, 1899, but also as disclosed by the foregoing extracts 
from. the book of instructions issued by the company to its gênerai 
agents. The requirement that the moneys should be paid to and dis- 
bursed by the agent of the bonding company was obviously for its 
protection, and was so declared by Campbell, and is so shown by the 
circular instructions of the company. In the latter "joint control" 
by the insùred and the agent of the company of the funds for which 
the. latter is to become liable is recommended in certain cases, but 
much is thereby left to the discrétion of the agent. In the présent 
mstance-, thé agent stipulated for his exclusive control of the funds, 
and his act in that respect was expressly approved by the company. 
The Company thus held out Campbell as a fit and proper person to 
represent it in the transaction of its business in the state of Wash- 
ington, and to receive and disburse the funds for which ît should 
become responsible by the exécution of the bonds issued by it, and, 
in the absence of any controlling rule of law to the contrary, shouîd, 
upon the most obvious principles of fair dealing, be held responsible 
for his honesty. Fortunately there is no such rule. The bonding 
company not only selected the person who should receive and dis- 
burse the funds, selecting for that purpose its own gênerai agent, 
but xeserved to itself the exclusive right of substituting another in 
his place, thus reserving the right of discharging him for misconduct 
or other cause. It is this right whiçhas the foundation of the rule of 
rœpondeat supérior. Maxmilian v.; Mayor, etc., 62 N. Y. 163, 20 
Am. Rep. 468; Ham v. City of New York, 70 N. Y. 459; Railroad 
Co. v. Davis, 23 Ind. 553, 85 Am. Dec. 477. The case of Davis v. 
Patrick, 122 U. S. 138, 7 Sup. Ct. IÏ02, .30 L. Ed. 1090, cited by the 
plaintifï in error as décisive of the présent case in its favor, is not, 
We think, at ail so. That was an action by Algernon S. Patrick 
against Erwin Davis to recover, âmong other things, for services 



AMEBICAH BONDING & TÉDST CO. T. TAKAHASHI. 133 

rendere'd by him in the transportation of certain ore from the Flag- 
staff mine, in Utah Territory, to the furnaces at Sandy, in that terri- 
tory. The question at issue was whether the services were rendered 
for Davis or for the Flagstaflf Silver Mining Company, the owner of 
the mine. Algernon Patrick was employed by M. T. Patrick, who 
was in charge of the mine under J. N. H. Patrick, named as its man- 
ager in a certain contract entered into between the mining company 
and Davis, and also in a certain power of attorney executed by the 
mining company to J. N. H. Patrick, of date December i6, 1873. 
The purport of those papers is thus stated by the court (122 U. S. 
149, 7 Sup. Ct. 1106, 30 L. Ed. 1094) : 

"The company owed the défendant £5,000, wlth Interest at the rate of 
six per cent per annum, for that amount advanced by hlm to It on tha 
12th of June, 1878. A further advanee of money was necessary to enable 
It to çarry on Its business. The défendant agrées to advanee to It not to 
exceed £10,000, In addition to the £5,000 aiready advanced. It had prevlously 
Bold hlm a quantity of ore, whlch It had agreed to dellver to hlm at Its ore 
house, free of cost, the cost of it havlng ail been pald to the company by 
the défendant, and a balance of 4,905 tons belng yet undellvered. In con- 
sidération of the premlses, the company appoints J. N. H. Patrick manager 
of ail its property in Utah, he, by hlmself or his agents, to hâve the exclu- 
sive and Irrévocable management, except as thereinafter mentloned, of ail 
Its propertles In Utah, and of ail Its mining and smeltlng business there. 
He is to conduct and manage the above business untll such tlme as, out 
of the profits of the worklng of the propertles, he has repald to the défend- 
ant the £5,000 and interest; and als» ail moneys the défendant may advanee 
to the company under the agreement, wlth interest; and also untll he has 
mined and dellvered to the défendant ail the ore so sold to him by the 
company, as stated in the agreement; and also untll he haa smelted In the 
furnaces of the company the ore so to be mined and dellvered to the de- 
fendant, accordlng to the terms and agreement of September 12, 1878, made 
between the company and the défendant. When ail this is done, J. N. H. 
Patrick may resign the management. He Is to work the mine in a proper 
manner, and manage the business of the company wlth economy, and for 
the best Interests of the parties to the agreement, and Is to render a monthly 
statement, wlth vouchers, to the company at London. If at any tlme the 
défendant becomes dissatisfled wlth the management of the business and 
the property In Utah, he may suspend and remove the manager, and ap- 
point another manager in hls place, wlth any or ail rights, powers, or 
authorlty delegated under the agreement; and, should the défendant proceed 
to act upon such power of suspension and removal, he Is to consult wlth 
the board of directors of the company as to the new manager to be 
appointed. The power of attorney from the company to J. N. H. Patrick 
appoints him to be the attorney of the company to take possession of and 
carry on the mine, and for that purpose to appoint workmen and others, 
and to pay and allow them such rémunération as he shall think fit" 

The court said: 

"The relation between the défendant and the company was strlctly that 
of créditer and debtor. The agreement of December 16, 1873, In connection 
wlth the power of uttorney, was slmply a method of securlng the défendant, 
as a créditer of the company, for past and future advances, and to Insure 
the dellvery of the ore whlch he had bought and pald for. The irrévocable 
eharacter of the appointment of J. N. H. Patrick as manager, wlth the 
power glven to the défendant to suspend and remove hlm, and to appoint 
another manager in his place, on consultation wlth the board of directors 
of the company, was an incident of the security to the défendant, and a 
means of havlng the opération of the mine continued untll the debt to him 
should be dlscharged. Any new manager to be appointed was to bave the 
rights, powers, and authorlty delegated to J. N. H. Patrick under the agrée- 
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meut, and noue others. The agreement did not in any mannM make the 
défendant a partner with the company, or wlth J. N. H. Patrick, or make 
J. N. H. iPatrlck the agent of the défendant In managing the mine, se as 
to make the défendant responsible for any contract entered into by J. N. H. 
JPal^lck. The company continued to be the owner of the mine, operatlng It 
throngli J. N. H. Patrick, as its manager, agent, and attorney, and responsi- 
ble for hlscontracts, as Such." 

It wiU be observed, as said by the counsel for the défendants in 
error, that the mining company was held as Patrick's principal, al- 
though Davis reserved the right to remove him. Hère the bonding 
company possessed over Campbeïl ail the power which both the 
mining company and Davis had over Patrick. Moreover, Patrick 
was a stranger to both the mining company and to Davis at the time 
of his appointment as inatiager q£ the mining company's property. 
In the case at bar Campbell w^as the gênerai agent, manager, and 
résident secretary of the bonding company at the time of the exécu- 
tion of the bonds, and not'only negotiàted them, but himself drafted 
them. , , 

The judgment is afïirmed. 



BARRIB et al. V. CAEOLAN et al. 

(Circuit Court, N. D. C^fifomla, August 12, 1901.) 

No. 13,087. 

AOTIONB AÔAIN8T MaRRIED WOMBN— COMPLAINT. 

Compaint la an action against husband and wife for value of books 
' ' sold the wlfe on orders of purchase signed by her is Insufflclent, it not 
éppearlng otherwlse thari Inferentlally whether It is sought to charge 
s her separate estate or thelr community estate, there belng a posslblUty 
"'' bf the debt belng colleetlble against elther estate under Clv. Code Cal. 
îf 167, 171, though the wlfe should not be jolned wlth the husband as dé- 
fendant unless It Is Intended to hold the community property llable. 

At Law. On demurrers to complaint. 

Jellett & Meyerstein, for plaintifïs. 

Joseph S. Tobin and F. S. Brittain, for défendants. 

MORROW, Circuit Judge. This is an action at lav^r, brought by 
thç plaintifïs against Harriet Pullman Carolan and Francis Carolan, 
her husband, to recover the value of certain books sold by the plain- 
tifïs to the défendant Harriet Pullman Carolan upon orders ,of pur- 
chase signed by her. The plaintifïs are citizens of the state of Penn- 
syivania, and- the défendants are citizens of the state of California. 
The défendants demur to the complaint upon the ground of insuf- 
ficiency; that no cause of action is stated against the défendant 
Francis Carolan, and that as against the défendant Harriet Pullman 
Céirolan the cornplaint is ambiguous, unintelligible, and uncertain, 
in that it does:.not appear whether it is sought to charge the said de- 
fendant upon her separatè estate, orto charge the défendant Francis 
Carolan by réason of the acts of the said Harriet Pullman Carolan. 
It appears^fforn the complaint that the books in controversy were 
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purchased by Mrs. Carolan after marriage, and that the contracts of 
purchase were signed by her alone. No allégation is made that the 
books so purchased were the separate property of Mrs. Carolan, or 
that her separate estate is to be charged therefor; neither is there 
any allégation charging the community estate with the alleged debt, 
or the défendant Francis Carolan, as the husband, in control of the 
community estate. By the law of this state governing the rights and 
duties in this case, ail property acquired after marriage by either the 
husband or the wife, except such as may be acquired by gift, be- 
quest, devise, or descent, shall be common property (sections 162, 
163, 164 Civ. Code), and subject to the exclusive management and 
control of the husband (section 172, Id.). This community property 
may be liable for the contracts of the wife made after marriage, when 
secured by a pledge or mortgage thereof executed by the husband. 
Section 167, Id. Provision is made for the maintenance of the wife's 
separate estate, and its liability for her own debts contracted before 
or after marriage. Section 171, Id. It is therefore incumbent up- 
on a plaintiff, in bringing an action to recover upon the debt of a 
married woïnan, to specify not only the manner in which the debt was 
incurred, but the estate chargeable with the debt, where there is a 
possibility of the debt being collectible against either estate. If it is 
intended to hold the community property liable, the wife should not 
be joined with the husband as a défendant. Spreckels v. Spreckels, 
116 Cal. 339, 48 Pac. 228, 36 L. R. A. 497. If it is sought to charge 
the wife upon her separate estate, spécial averment should be made 
in the complaint to that efïect, that the contract was made by her in- 
dividually, and inured tothe benefàt of the wife's separate estate. In 
the complaint under examination the défendants are informed only 
inferentially as to the particular estate which the plaintiflfs seek to 
charge with the debt. It is a cardinal rule of pleading that the facts 
set forth shall be alleged with such certainty that they can hâve but 
a single meaning, to the exclusion of argument or inference with re- 
gard thereto. For this reason the demurrer will be sustained upon 
the ground mentioned, with permission to amend the complaint. 
As to the other grounds urged by counsel, the demurrer will be over- 
ruled. 
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(Circuit Court, D. Nevada. September 2, 1901.) 

No. 708. 

PLHADING— COMPtAINT— DUPLICITT. 

A complaint In an action ta recover damages, based upon an alleged 
wrpngful act of défendant, states but a single cause of action, although 
plaintiff's rlght to the damages claimed rests upon three separate con- 
tracts, of each of which such act is alleged to hâve been a breach. 

At Law. On motion and demurrer to complaint. 

W. E. F. Deal, for plaintiflf. 

Alfred Chartz and F. M. Huffâker, for défendant. 
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: IIAWLEY, District Jud^e |(of;aUy)i This is an action to re- 
coyer dàmagesiri the sutW pt $127,292.25. Plaintiff's fjght of re- 
cpyery is aljeged to be supportjçd by three différent contracts: (i) 
A contract between plaifitifi and défendant; (2) à çontract between 
the Chojlar Mining Çoinpanyand the défendant; and (3) a contract 
between ilië plaintiff, thé Potosi Mining Company, and the Chollar 
Mining Gpiupany. TJiese, CDiitracts are of différent dates, between 
différent^ parties, and uppn theiT; face might, at first blush, seem to 
be on différent subjects,.- /the défendant moved the court to hâve 
the allégations of the complaint "tnade definite and certain by sepa- 
rately and distinçtly stating the ^everal causes of action therein set 
forth and alleged, and has also filed a demurrer to the bill of com- 
plaint. The motion Js made and thé demurrer interposed upon the 
theory that theré are thrëe diff^ént causes of action which are not 
separately staied. The subject-fnatter of the suit relates to the 
construction of a tunner Connecting plaintiff's mines with the Sutro 
tunnel for the sole jpurpose, objeçt, and intent of working, develop- 
ing, and draining the mining çlaims owned by plaintiff on the Bruns- 
wick Iode, by nfipans of the Sutro tunnel and Zadig drift. There is 
really but pne cause of action arising out of this subject-matter. 
The debatable question iriyolved is whether the averments in the 
complaint are so connected as to show such a mutuality of con- 
tract between the plaintiff âiid the défendant as to warrant them to 
be blended in one causç of açtioii. I am of opinion that the cause 
of action alleged in the complaint could hâve been stated in clearer 
terms by apprppriate averments without annexing as exhibits the 
several contracts in fuU. A clear and concise statement of the facts 
would hâve shown beyond cpntroversy that the plaintiff's primary 
right to recover is upon one çatisè of action alone, to wit, the failure 
of défendant to coniply with its contract and construct the tunnel 
and drift sp as tp cOnnect the Sutro tunnel with the mining claims 
owned by plaintiff. The complaint allèges "that said Chollar Min- 
ing Company, with the fuU knovvledge and consent of the said dé- 
fendant, and as the agent of said plaintiff, as well as for itself and 
said Potosi Mining Compaily, rnade and entered into said contract 
marked 'Exhibit B.' " The séveral contracts ail relate to the con- 
struction of the drift and tunnel, and as to how and by whom the 
work shall be done. It is alleged in the complaint that by the terms 
and conditions of thèse contracts the plaintifï has the right to work, 
mine, and prospect its claims Pn the Brunswick Iodé through said 
tunnel; that défendant in November, 1900, wrongfully and unlaw- 
fuUy prevented and stopped any and ail work in' said Sutro tunnel 
and in said Zadig drift, and by said means prevented plaintiff and 
its agent, the Chollar Mining Company, from doing any work in 
said Sutro tunnel or in said Zadig drift, and thereby destroyed t'ie 
considération upon and for which said contracts were made, and 
certain mpneys paid by plaintiff to défendant, and prevented plaintiff 
from deriving any benefit from said contracts and from the pay- 
ments of said sums of money, and plaintiff has thereby been dam- 
aged in the sum of $27,292.25. It is further alleged in the complaint 
that, by reason of the wrongful and unlawful acts of the défendant 
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stated therein, the plaintiff has been and is damaged, in addition to 
the sums of money paid to défendant, in the further sum of $100,000, 
"in that by the said wrongful acts of said défendant, and by the vio- 
lation by it of said contracts, said plaintiff has been deprived of the 
right to drain, mine, and work its claim on said Brunswick Iode by 
means of said Sutro tunnel and said Zadig drift." The cause of 
action is the act or delict on the part of the défendant which gives 
the plaintif! its cause of complaint. In order to found a right of 
action, there must be a wrongful act donc, and a loss resulting from 
the wrongful act. It does not appear from the averments of the 
complaint that more than one cause of action has arisen out of the 
covenants embodied in the several contracts, so far as the rights of 
plaintiff are concerned. In the construction of a pleading for the 
purpose of determining its effect, its allégations should be liberally 
construed. Every action is brought to obtain some particular resuit. 
This resuit is the object of the action. In Pom. Code PL (3d Ed.) 
§ 453, the principles which apply to a case of this character are stated 
as follows: 

"Every judlclal action must therefore Involve the following éléments: A 
prlmary right possessed by the plaintiff, and a correspondlng prlmary duty 
devolving upon the défendant; a delict or wrong done by the défendant, 
•which consisted in a breach of such prlmary right and duty; a remédiai 
right in favor of the plaintiff, and a remédiai dUty restlng on the défendant, 
springlng from this delict; and flnally the remedy or relief itself. Every 
action, however complicated or however simple, must contain thèse essential 
éléments. Of thèse éléments the prlmary right and duty and the delict or 
wrong comblned constitute the cause of action, In the légal sensé of tbe 
term. • • • They are the légal cause or foundatlon whence the right of 
action sprlngs* this right of action belng identical with the 'remédiai right.' 

• * • The cause of action, as it appears in the complaint when properly 
pleaded, will therefore always be the facts from -which the plalntlffs prlmary 
right and the defendant's correspondlng prlmary duty hâve arisen, together 
with the facts which constitute the defendant's delict or act of wrong." 

Several illustrations of this gênerai principle are given in section 
454, and in section 455 the author says : 

"The resuit of this analysis of the necessary éléments which enter into 
evêry action is simple, easily to be understood, and yet exceedingly Important; 
and the principle I hâve thus deduced will serve as an unerring test In de- 
termining whether différent causes of action hâve been joined in a plead- 
ing, or whether one alone has been stated. If the facts alleged show one 
prlmary right of the plaintiff, and one wrong done by the défendant which 
Involves that right, the plaintiff has stated but a single cause of action, no 
matter how many forms and kinds of relief he may claim that he Is entitled 
to, and may ask to recover. The relief Is no part of the cause of action. 

* * • Thèse suggestions are necessary to guard against the mlstake of 
supposing that a distinct cause of action will arise from each spécial subor- 
dinate right Included in the gênerai prlmary right held by the plaintiff, or 
from each particular act of wrong which, in connection with others, may 
make up the composite but single delict complaine<î.;<)f." 

See, also, Mullin v. Blumenthal (Del, Super.) 42 Atl. 175, and 
authorities there cited. 

This action is purely légal. There are no averments of an équi- 
table nature contained in the complaint, and the objections urged 
upon this ground are not well taken. The complaint in its éntirety 
States a causé of action. Motion denied and demurrer overruled. 
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BOtOB r. UNlTËD SUATES FIDEiLITY & GTJAEANTY CO. OF 

MARYLAND. 

(Circuit Court of Appeais, Slxth Circuit October 8, 1901.) 

No. 918. 

1. BANKktrpTCT— Cheditok ËN*ûiTLi:D To File Pétition— Bbeach of Contract. 

A cdntract -with a clty ■ for public worls ûxed a time by whlcti tlie 
Work should be completed, and provided ttiat, if the contractor should 
fail to commence or proceed wlth tlie work to the satisfaction of tlie 
trustées having it in charge, sùch trustées should hâve the right, on 
notice, to déclare the contract forfeited and cancel the same. The con- 
tractor éntëred into a contract -wlth the surety on his bond by which he 
agreed to Indemnlfy the surety against any loss by reason of his de- 
t&vlti apd that In case of hisdefault on breach of the contract the surety 
should be subrogated to his rigbts therein, and might use the contract- 
ons pjoperty and equlpment fOr the purpose of completing the work. 
The -trustées declared that the progress of the work was not satisfae- 
tory, and after due notice declared the contract forfeited and annuUed. 
They afterwards permltted the surety to complète the work, in doing 
which it incurred a considérable expense above the price received. Held 
that, under the power given the trustées by the contract, their décision 
that the work was not procéedlng satisfactorlly and with reasonable 
expeditioEwas conclusive on thé contractor, in the absence of évidence 
that they acted f raudulently, and authorized his surety under the con- 
tract of Indemûlty to assume charge of the work, and that the surety 
thereby became his créditer for the amount of the loss it sustained, aild 
entitled to malntain a pétition iagalnst him In involuntary bankruptcy. 

2. ContractS-^GOnstbuçtion— PôwEB Tp Declake Foebeiturb. 

A stipulation In a contract wlth à clty for public work for the payment 
of a fixed sUlfl per day for any delay in the completlon of the work be- 
yoûd thé tlmfe statèd, as Uquldated damages, is not inconsistent with 
and does not abrogate a further provision giving the cïty the power to 
déclare the' contract termihatéd for delay in the progress of the work 
beforë thé tlme flxed for Its completlon, and in such case the clty has 
Its electl(jn. 
8. Same— StPS'iciENcT of NoTioe. 

Under a contract with a clty for public work which gave the clty 
thé powër to termlnate the same If not satisfled with the progress of the 
work, in case the delay contlnued after 10 days' notice to the contracter, 
such notice, wfts, not required to contain a positive statement that a for- 
feiture would be declared; nor could the contractor object that a for- 
feiture was declared withio 10 days after the notice was given, where 
In the meantlme he had entireiy abandoned the work. 

; Âppeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

ihis là an appeai from a decree adjudglng the appellant a bankrupt upon 
tj^4 pétition of the àppellee, -vyhlcji claims to be a créditer. The pivotai ques- 
tion In the procéedlng in the district court was whether the petitioner was in 
fàct a créditor bf the allégea bankrupt*, and this turned upon certain facts 
Iriyolved In thé performance of ai contract made by the appellant wlth the 
clty of Cincinnati fdfc,t;he exécution of certain work In the clty, consisting of 
grading, draining, macaaàmlzlnè, ànd revetment of slopes and masonry on 
,th« groupds pf the city's waterworks. The due performance of this con- 
tract on thé part 6f the appellant was guarantled by the appellee company, 
which, upon the alleged default of the appellant, took over the contract 
from the dty • àfld coînpleted it, InGiirrlng therein an expendlture of as much 
as $22,000, for Which suin it clalmed to be a créditer of the appellant, and 
■goentltled to iflle the pétition In bankruptcy. The contract was made on 
Jûne 2, 18^. The guaranty was made at the same tlme, and constituted 
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part of the same transaction. The -writlngs are very lengthy, and only so 
much thereof wUl be hère referred to as relates specially to the matters in- 
volved In the controversy, and is necessary to its détermination by the 
court By its terms the contract required the work to be completed by the 
Ist day of January, 1900, and provlded that, if the contracter should fail to^ 
perform it by that time, he should forfelt $50 for each day thereaf ter while 
he was In default, which it was declared should be talîen and treated as 
liquidated damages, and not as a penalty. It contained also the following 
stipulations: "That in case said contracter shall become insolvent or be 
declared bankrupt, or shall, from any cause whatsoever, other than any 
arising from the acts of the trustées, be prevented from or be delayed in 
proceeding with and completing the work according to this contract, or shall 
fail to commence or proceed with the work to the satisfaction of the said 
trustées, it is agreed that said trustées may give, or cause to be given, notice 
or notices in writing to said contracter. » * » And, in case said con- 
tracter shall for ten (10) days after any such notice fail to commence or 
regularly proceed -with the work to the satisfaction of said trustées, ail rights 
of the said contracter under this contract shall thereupon terminate; and it 
is agreed that said trustées may déclare this contract, as to any and ail 
rights of said contracter thereunder, forfeited, annulled, and wholly canceled, 
and take away, hold, and complète said work by reletting the unflnished part 
thereof, or completing the same by day work or otherwise, as may be for 
the best interest of the said flrst party In the judgment of said trustées. 
And said trustées shall hâve the right to apply any sum due or which may 
become due and payable to said contracter under the terms hereef to the 
completion of said work, and said contracter shall be llable fer any and ail 
damages, loss, costs, or expense incurred and sustained by the said first 
party by reason of the neglect, refusai, or failure of the said contracter to 
keep and perform ail the conditions and covenants hereof; and in case this 
contract, or any altération or mediflcation thereof, be thus terminated, the 
décision of said trustées, predicated upon the opinion of the chief engineer, 
shall be conclusive, and said contracter shall not be entltled to claim or re- 
ceive any compensation or damages for not being allowed to proceed." 
Section Zc provides: "During the progress of the work, monthly estimâtes 
shall be made by the chief engineer of the total relative value of the work 
done to the time of such estimâtes. Of the amount of such estimâtes, the 
trustées shall retain twenty (20) per cent., as part security for the fulfillment 
of the contract by the contracter. On or before the 15th day of each month 
the trustées shall pay te the contracter the amount not retalned as afore- 
sald, after deducting therefrom ail previous payments and ail other amounts 
te be kept or retalned under the provisions of this contract." It further 
provides: "Payments may be withheld if the work is net proceeding in ac- 
cordance with the contract." The contract of indemnity given to the appel- 
lee and slgned by appellant provides: "And I do further agrée, in the event 
of any breach or default on my part of thie provisions of the contract hereln- 
befere mentioned, that the United States Fidelity and Guaranty Company, 
as surety upon the aforesaid bond, shall be subrogated to ail my rights and 
properties as principal in said contract, and that deferred payments and any 
and ail moneys and properties that may be due and payable to me at the 
time of such breach or default, that may thereafter become due and payable 
to me on account of said contract, shall be credited upon any claim that may 
be made upon the United States Fidelity and Guaranty Company under the 
bond above mentioned." Said contract aise contains the following stipula- 
tien: "And I do hereby bind myself • * ♦ to indemnify the said the 
United States Fidelity and Guaranty Company agalnst ail loss, costs, dam- 
ages, charges, and expenses whatever, resulting from any act, default, or 
neglect of mine, that said the United States Fidelity and Guaranty Company 
may sustain or Incur by reason of its having executed said bond or any 
continuation thereof. And I do further agrée, in the event of my beIng uri- 
able to complète or carry on the aforementlened contract, te assign such 
plant as I may own or hâve upon said work to the said the United States 
Fidelity and Guaranty Company, that it may use same in the prosecutlon of 
said contract to completion." 
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The appellant proceeded, dlrectly after the contract was made, wlth Its 
exeèutlon. But hls progress was, In the opinion of the cîty engineer, so 
slow as to make it unllkely that the work would be completed by the date 
^pnlàted; and on the 23d of August that offlcer addressed to the board of 
trustées the followlng communication: 

"Gentlemen: The principal part of E. C. Boyce's contract Is the paving of 
the slope adjoining the Little Miami river. The quantlty of paving re- 
qulred is 8,100 cubic yards, amounting to $21,870. The total estimated cost 
of ail work embraced in hls contract is $35,476. The paving amounts, there- 
fore, to nearly two-thirds of the entire work. Only 100 cubic yards of pav- 
ing hâve been laid. This was done in July. No paving bas been laid since. 
To complète his work by January 1, 1900, as he has agreed to do, Mr. Boyce 
must lay not less than 2,000 cubic yards per month; and the safer plan 
would be to lay 3,000 cubic yards per month, because the conditions of the 
river may be such that this work could not be done during December. If 
the paving is not completed this fall, the grading of the slope, estimated at 
$6,750, upon which Mr. Boyce has already been paid $3,233, may be entirely 
lost. I respectfuUy call your attention to thèse facts, that you may take 
such action as you may deem proper to secure the completlon of the paving 
this fall. 

"RespectfuUy, G. Bouscaren, Ohief Engineer." 

On the 25th of August, 18S9, the board of trustées passed the followlng res- 
olution: "Whereas, the chlef engineer has reported to this board that said 
B. C. Boyce is not proceedlng with said work in a satisfactory manner, 
and that the probabillties are that the same will not be completed at the time 
Umit flxed in the contract," — and, proildlng that notice be served upon Boyce, 
resolved "that It Is the intention of this board at the expiration of an addi- 
tldnal ten days to cancel said contract * ♦ • unless the said E. C. 
Boyce- can show to the satisfaction 6f this board that it is his intention to 
prosecate said work more vlgorously In the future, to the end that the same 
may be Énished àt the time flxed In the contract," which was personally 
served on the' appetiant on the 28th day of the same month. 

On Sépteinber 8, 1899, the engineer presented to the board the followlng 
further communication: 

"Gentlemen: I beg to advlsé yoti that no better progress is being made 
by B. C. Boyce pn his work at Californla than obtalned before August 28th, 
When a notice wâs served on hlm by direction of your board. He is now do- 
'ihg no work on the i^lpi'ap and paving, and has no materiaï on hand for 
that work. 

"RespectfuUy,, G. Bouscaren, Chlef Engineer." 

Thereupon the commlssloners of waterworks (the board of trustées being 
such commlssloners) on the 12th of September, 1899, adopted a similar reso- 
lution to that of Auguist 25th, âbove reclted, and it was served on the appel- 
lant the same day. Three days aftet this notice was served the appellant 
abandoned the work,. and gave notice that he should not proceed with It. 
On the 21st of September In the sa'me year the engineer reported to the com- 
mlsaioners; of waterworks as follows: 

"Gentlemen: I bég to report that B. O. Boyce withdrew ail hls teams and 
tnfen from hls work on the Miami river bank last Saturday, and that no 
Work has been dohè l)y hlm since.' Ali the work done by him has been 
measured. If thé grading of the Miami slope Is to be saved from destruction, 
It must be protçcted l)y paving or rlprap before the wlnter floods. In order 
tô do this, work sbonld be started ait once with a large force. 

"Bespectfulljr, G. Bouscaren, Chlef Engineer." 

September 22, 1889, the board of trustées adopted the followlng resolution 
and the same was served on the appellant: 

"Oommlttee of the Whole. 
"Whereas, on the 2d day of June, 1899, this board entered Into a contract 
with E. 0. Boyce, of Cincinnati, Ohlo, for grading, masonry, drains, mackd- 
amizlng, and téVetnient of slopes of a part of the Columbia and New Rich- 
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mond ttrmplke, of the Little Miami river bank, and of the rallroad branch 
at Callfornla, Ohlo; and whereas, sald E. O. Boyce was not proceediug with 
said work In a manner satisfactory to this board, and according to the teims 
and conditions of the contract entered into with him as atoresaid; and 
■whereas, by reason thereof, and In accordance with the stipulation con- 
talned In said contract, notice was served on the 12th day of September, 
1899, In person, upon said E. C. Boyce, that nnless E. C. Boyce could show 
to the satisfaction of this board that It was tiis intention to, and that he 
would, prosecute said work more vigorously, and in accordance with the 
terms and conditions of this contract; and, whereas, said E. C. Boyce has 
wholly failed, since service of the above-mentioned notice, to prosecute sald 
work to the satisfaction of this board, and In accordance with the terms 
of this contract: Therefore, be it resolved, and this board hereby déclares, 
that by reason of the neglect, refusai, and failure of sald E. O. Boyce to 
keep and perform ail the conditions and covenants of his said contract, the 
same has been broken by hlm, and that he will be held llable to the clty 
for ail damages resultlng therefrom." 

On the 3d of October, 1899, on the request of the appellee, the trustées 
adopted a résolution permitting and authorlzlng the United States E'idellty 
& Guaranty Company, surety on the bond of sald Boyce, to complète the 
work under the contract in accordance with Its terms and conditions. 

Testlmony was submitted to the district court by the appellant tending to 
show the reasons for the delay in the progress of the work, and, among other 
things, it was proven that durlng the summer, upon the occasion of a sudden 
rlse in the Miami river, the engineer took the appellant's men and teams to 
build a protection on the river bank to keep the water ofC the appellant's 
work, and that this dlsorganized his force and contrlbuted to the delay. 
But this was done with the appellant's consent. It was also proven that 
the parties with whom the appellant contracted for stone failed to deliver It, 
and that he was thereby embarrassed and delayed. There Is no proof In 
the record that the appellant consented in terms to the forfeiture of the 
contract by the board of trustées, or the substitution in his place of the 
guaranty company. But it does appear that, after ail this had transplred, 
he, upon the request of the company, tumed over to it his working plant for 
Its use in completing the work; he at the same time repeating his purpose, 
which he had before declared, of suing the clty for damages on account of 
Its refusai to permit him to go on with his contract. Other testlmony was 
submitted on both sides in respect to the progress of the work, and the llke- 
lihood of his ability to complète his work by the time specifled. Evidence 
was also introduced by the petitloner tending to show that withln four 
months precedlng the fillng of the pétition the appellant, while insolvent, had 
transferred the substance of his property to other credltors, with the Intent 
to prefer them. The district judge was of opinion that the petitioner was 
entltled to be regarded as having been lawfully substltuted in the place of 
the appellant for the exécution of the contract which It had guarantled, and 
had thereby become a créditer; that the acts of bankruptcy were proven as 
charged; and that the pétition should be sustained. The order of adjudica- 
tion paseed accordingly. 

John C. Healy, for appellant. 
A. W. Goldsmith, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and CLARK, 
District Judge. 

SEVERENS, Circuit Judge, having made the foregoing state- 
ment of facts, delivered the opinion of the coprt. 

The contention of the appellant in the case is that his contract 
with the city was wrongfuUy terminated by the board of trustées. 
The argument in this court seems to be based upon the assumption 
that the district court should hâve determined whether the fact was 
so upon original grounds, and that upon appeal we should proceed 
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in tiié same way. But an important factor in the case Js thaï, as we 
understand, no fraud is charged upon the trustées, or, if that is meant 
to be imputed, there is no évidence which would support the charge. 
By his çontract with the city the appellant consented that the board 
of trustées should hâve ppwer to détermine whether he was proceed- 
ing with reasonable expédition towards the completion. of the work. 
The stipulation is that, if he — 

"Shall; tall to commence or proceed with the work to the satisïaction of the 
said. trustées, It Is agreed that said trustées may give or cause to be given 
noticeor ijotices in wrltlng to„saiâ contracter. » * ♦ And in case said 
contracter ;shall, for ten (10) days after any such notice, fail to commence 
or regulariy prpceed with the worls to the satisfaction of said trustées, ail 
rights of.the said coptractor under this çontract shall thereupon terminate; 
and It is agreed that said trustées may déclare this çontract, as to auy and 
ail rights of said contractor thereunder, forfeited, annulled, and whoUy can- 
celed, ànd take away, hold, and complète said work by reletting the unfln- 
Ished part thereof, or completlng the same by day work, or otherwise, as 
may be for the best interest of the said flrst party in the judgment of said 
trustées." 

The parties expressly made the completion of the çontract by 
the day named an intégral part of the çontract and it was clearly 
the purpose of the above stipulation to secure its full and complète 
performance in this respect, as well as in others. It would hâve 
defeated this purpose, if the city was required to lie by, while the 
other party was neglecting the work, until the day for completion 
had been reached. The public interests and convenience might be 
seriôusly delayed by tying up the hands of the city after it was 
demonstrated that the contracter either would not or could not, 
with his facilities, finish his undertaking within the appointed time ; 
and we are convinced that such considérations were the reason on 
which it was stipulated that the board of trustées should hâve power 
to détermine whether the progress of the work gave reasonable 
ground for expecting the due fulfillment of the work. It is contend- 
ed by counsel for the appellant that the language ofthe recited stipu- 
lation refers to the manner in which the work was being done, and 
not to the progress of it. But it is clear that this is not so. There 
would be no defect in the manner of doing the work if the contractor 
should "fail to commence" doing it, and the language, "or proceed 
with the work," which is linked with the other, would be very il! 
chosen in a power to simply supervise the manner of doing the work. 
If the design was to provide only for the correction of mistakes or 
defects in the work as it was being done, we should naturally expect 
to find language especially adapted to express such a purpose. 
Doubtless the right construction is that it was intended to clothe 
the board of trustées with authority to détermine ail questions re- 
lating to the progress of the work, whether in respect to its con- 
formity with the spécifications, or to the expédition with which it 
was being executed. This délégation of authority by the parties to 
Works of construction to pass frôm time to time as occasion shalî 
arise upon the incidents of its éxecution is not unusual. Generalh 
it is devolved upon the engineer in charge if there be one ; but the 
same rule applies, whoever may be appointed. And if the ap- 
pointée, without fraud or manifest mistake, makes a détermination 
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upon any pf tbe matters falling within the scqpe of the; authority 
committed to him, the parties are bound by the décision. Sweeney 
V. U. S., 109 U. S. 618, 3 Sup. Ct. 344, 27 L. Ed. 1053; Railroad Co. 
V. March, 114 U. S. 549, S Sup. Ct. 1035, 29 L. Ed. 255; U. S. v. 
Gleason, 175 U. S. 588, 20 Sup. Ct. 228, 44 L. Ed. 284. There be- 
ing no sufficient ground for finding that there was aijy fraud or mani- 
fest mistalîe of fact on the part of the board of trustées, the elaborate 
and able argument addressed to us by counsel for appellant, intend- 
ed to demonstrate that the board went wrong in its conclusion that 
the work was not being properly proceeded with, is wasted. That 
was a question which the appellant agreed to refer to the board, and 
its décision thereon is final. 

It is contended on behalf of the appellant that the stipulation in 
the contract for a penalty of $50 per day as liquidated damages for 
delay in executing the contract beyond the time appointed for its 
performance négatives the right of the city to require any part of the 
work within any partiçular peripd of time, and that he could not be 
held in default until the fuU time had elapsed. But this stipulation 
is entirely consistent with the construction which we put upon the 
contract. The city might see fit not to demand that the contract 
should be terminated. The circumstances might be such that it 
would be deemed expédient for it to allow the work to go on rather 
than to exercise its élection to put an end to it. There is room for 
both stipulations to stand without conflict. 

It is further argued that the notice of the city should hâve con- 
tained a positive statement that it would absolutely forfeit the con- 
tract and that a conditional notice is not sufficient. The contract, 
however, by requiring a: notice of 10 days, plainly imphes that the 
contracter should hâve that time within which to retrieve his default, 
when, if he did not avail himself of his opportunity, the city could, 
if it elected to do so, déclare the default to be absolute. The notice 
given conforms to this view. 

Another point made is that the city itself was in default for the 
nonpayment of $1,900 due on an estimate made on the I5th of Sep- 
tember. The notice was served on the I2th of that month. The 
appellant was then continuing his own default; that is to say he 
was not proceeding with his contract to the satisfaction of the board. 
By the terms of his contract with the city it was agreed that "pay- 
ments may be withheld if the work is not proceeding in accordance 
with the contract" ; and, under his contract of indemnity with the 
guaranty company, this money would go to the company if his de- 
fault should continue through the 10 days given him for mending 
maiters. By that he agreed : 

"That def erred payments and any and ail moneys and propertles that 
may be due and payable to me at the time of such breach or default, that 
may thereafter become due and payable to me on account of said contraot, 
shall be credlted upon any clalm that may be made upon the United States 
Fidelity aiid Guaranty Company under the bond above mentioned." 

We do not décide whether in the absence of any controUing stipu- 
lations in his contract, the appellant could, for the nonpayment at 
the day of this estimate, désert the further performance of it. 
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I^a^tty tUe question is raised "Whether if the conti'àét tèqûîres ten 
days* notice to authorize a forfeiture, a notice for a less time is 
é^ééitiài." If by this référence is made to the notice itself, we hâve 
alreâdy^answered it, by saying that the notice conforms to the con- 
tfaçt. ïf it is intended to présent the inquiry whether the city could 
déclare the contràct off before the lapse oï ten days after giving the 
notice, Ohe sufficient answer is that thrèe days after the notice was 
given him.he abandoned the work, ànd gave distinct notice that he 
sho^ïd ijiot proceed with it. Having done this, he is not in position 
to ihsist that the fuU ten days were not given him in which to set 
Himsèlf right. There is no occasion to inquire whether, but for his 
own course in référence to the prosecution of the work, the time 
which elapsed after the notice and before the contràct was declared 
forfeited by the city was sufficient. 

Thé évidence leaves no doùbt that, as found by the district judge, 
the appelîâilt, while insolvent, transferred his property to some of 
his creditôrs with intent to prefér them. 

We tliink no error is shown by the record, and the order must 
be afBrmed, with costs. 



In re SCOTT. 

^District Court, D. Massachusetts. October 28, 1901.T 

No. 5,169. 

BAJrKltUFTOTT-JnBISDIOTIOR-^BOBD^K OF PhÔO» IH VoLUHTABT PROCBEDlNas. 

Wherfe the allëgation of a voluntary pétition in bankrtiptcy In respect 
to the réslflence of the petltloner wlthln the district Is contested by a 
motion flled by a creditor as sqon as possible after adjudication to vacate 
the same, whlle the adjudication requlres the créditer to Introduce évi- 
dence in support of his motion, the burden of proof upon the issue re- 
matns on the petltloner. 

In Bankruptcy. On review of décision of référée dismissing the 
pétition of a creditor to vacate the adjudication. 

Clarence F. Eldredge, for objecting creditor. 
Doherty, Lowrîe & Ginsbérg, for bankrUpt. 

LOWELL, District Judge. Scott was adjudged bankrupt on his 
voluntary pétition September 21, 1901. The pétition alleged "that he 
has resided or bas had his domicilei for the greater portion of six 
months next preceding the filing of this pétition at said Boston." On 
September a4th ■&-. creditor filed a pétition to vacate the adjudication 
and dismiss the pétition upon the ground that Scott was not a rési- 
dant ôf Màssadhtisètts at the time the pétition was filed. If the cred- 
itor had opposèd the adjudication, and, if the hearing had taken place 
before the adjudication was made, the burden of proving résidence in 
Massachusetts wottld hâve been upon &:ott. I cannot think that this 
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rule îs altered by the fact that the adjudication has already been 
made, and that the creditor now seeks to vacate it. Where, as hère, 
no opportunity ordinarily exists to contest the adjudication, and the 
motion to vacate is made as soon as possible, it seems that the bur- 
den of proving résidence within the district still rests upon the bank- 
rupt. This seems to hâve been held in Re Waxelbaum (D. C.) 97 
Fed 562. Doubtless the adjudication puts upon the creditor the 
burden of introducing évidence, but, after the évidence is ail in, the 
burden of proof is upon the bankrupt. I hold, therefore, that Scott 
had the burden of proving that he was at the time of filing the péti- 
tion a résident of Massachusetts. 

At the hearing before the référée the creditor introduced little évi- 
dence, and Scott none at ail. It appeared that Scott came to Massa- 
chusetts on February 6th, and has been held hère in confinement 
since February I2th. The référée found that he had resided in New 
York shortly before he came to Boston. The évidence of this is 
scanty, but apparently the fact was not seriously contested. There 
was no évidence that Scott had ever resided in this district at any 
time before February 6th. Doubtless he might hâve acquired a 
résidence between February 6th and February I2th which would not 
hâve been interrupted by his conséquent confinement, but, unless 
he was a résident of Massachusetts at the time of his arrest, he has 
acquired no résidence since. Upon the whole évidence, Scott did not 
prove that he had taken up his résidence hère by February I2th. 
He did not take the stand in his own behalf to explain his movements 
and intentions, and his failure to do so is suspicions. 

The judgment of the référée dismissing the creditor's pétition to 
vacate is reversed, but, as there may hâve been some misapprehen- 
sion concérning the burden of proof, the matter is recommitted to 
the référée to permit the introduction of further évidence if he deems 
this désirable, and otherwise to proceed in a manner not inconsistent 
with this opinion. 



In re MOORE, 

(District Court, W. D. Kentucky. Oetober 21, 1901.) 

Bankbtjptct— Pbovablk Debts— Judoment for Fine. 

A judgment Imposlng a fine as a punishment for violation of a state 
Btatute Is not a debt provable agalnst the estate of the défendant In 
bankruptcy. Although wlthln the terms of Bankr. Act 1S98, § eSa, de- 
fining provable debts, If Utecally construed, It cannot be supposed to 
hâve been the Intention of congress that a discharge in bankruptcy 
sbould release a défendant from a fine imposed as a punishment for a 
eriminal offense agalhst the laws of either the United States or a state, 
and such section should be construed as applylng only to civil liablUtles. 

In Bankruptcy. On pétition to review décision of référée. 

The foUowing is the opinion of Bagby, référée : 

On the 13th day of September, 1900, sald John W. Moore was by the 
grand jury of the circuit court of MeCracken county, Kentucky, Indlcted for 
keeplng and malntalnlng a nuisance In the nature of a disorderly house; and 
on the 6th day of April, 1901, he was by the verdict of a petit Jury In the 
circuit court of sald county found guUty 6f the charge in the Indlctment, 
111 F.— 10 
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and bis flne flxed at $400, upon whlch judgment wasentered, and a çaplas 
pro flnè à^rfled/ Theréafter, on thie 30th dày ôf Aèrîl,*!l901, sald Mottre 
flled hte.:pettt!oiî' In bankruptcy, and jBubseauently wasiadjudlcated bank- 
nipt; Afterwjjrds the commonvcealtl) of Kentucky flled Jiereln its claim for 
amouÂt p( the, judgment aforesaid. ■ To thls clalra of the commonwealth of 
Kentucky the trustée of the bankrupt's estate has flled exceptions, and asked 
that Mme be dlsallowéd and expunged, for the reason thàt same Is not a 
provable debt in bankruptcy. The issue created by the exceptions of the 
trustée tO' the daim of the com^nonwealtii of Kentucky flled in this proceed- 
ing is whether a Judgment upoo a fine under an Indictment for the offense 
of keepipg aiijî màintaining à disordef ly house is a provable debt, within the 
provisions of the présent bankrupt law. In their rulings upon this question 
the courts hâve not been uiilfonfl, and, because of the Importance of the 
interests involved and to be determined by the Judgment of the court in thls 
case, I hâve deemed it proper that the court should give some reasons for 
the conclusions réached by the Judgment rendered hereln. 

Section flSôf the présent bankrupt act reads as follows: "Debts Which 
may be Proved. (a) Debts of the bankrupt may be proved and allowed 
against hls estate which are (1) a flxed liability, as evidenced by a Judgment 
or an instrument lu writing, absolutely owlng at the tlme of the flling of 
the pétition against him, whether then payable or not, wlth ahy interest 
thereon w'hich would bave been recoverable at that date or with a rebate 
of interest upén such as were not then payable and did not bear interest; 
(2) due as «osts taxable against an involuntary bankrupt who was at tlie 
time of the flling of the pétition against him plaintiff in a cause of action 
which woui^i pass to the trustée and wiilch the trustée déclines to prosecute 
after notice; (3) fôunded upon a claim' for taxable costs Incurred in good 
faith by a creditor before the flling of the pétition in an action to recover a 
provable debt; (4) founded upon an open account, or upon a contract ex- 
press or impUed; and (5) founded upon provable debts reduced to Judg- 
ments after th^ flling of the pétition and before the considération of the 
bankrupt's apèllcation for a dlsehafge, less COsts incurred and interests ac- 
crued after the flling of the pétition and Bp to the time of the entry of such 
Judgments." A llteral application of the section quoted makes every debt, 
claim, anddenïand against a bankrupt provable which exist at the tlme the 
pétition in bankruptcy is flled. And from ail such; debts the bankrupt is 
released by htsâîscharge according to section IT of the bankrupt act "Bx- 
cept such as, fi) aW due as a taxievled by the TJnlted States, the state, 
county, district -or mnnielpality in which he résides; (2) are Judgments in 
actions of frauds, or obtaining property by false prêteuses or false repré- 
sentations, or for willful or malfcious injuries to person or property of an- 
other; (3) hâve not been fully scheduled in tlme for proof and allowance, with 
the name of the creditor if known to, the bankrupt, unless such creditor had 
notice or actual knowledge of the proceedings in bankruptcy; or (4) were 
created by hls fraud, embezalement, mlsappropriation or défalcation whlle 
acting as an bfflcèr or in aliy flduciary éapaclty." Section 17 of the bank- 
rupt statute. Readlng together sections 63 and 17 of the bankrupt act, it 
appears that, wlth the exceptions named in section 17, a discharge in bank- 
OTîpticy releases the bankrupt from ail the provable debts, which are specif- 
ieitlly named In section 63. The gênerai 111 efCects resultlng from a literal 
application of thèse provisions of the bankrupt law would be so far-reaching 
ajxd dlsastrous to the public welfare, I cannot belleve that such was the in- 
tention of cOngress in the passage of the act. It is a rule of construction 
that a thing which Is wlthln the lertec of the statute Is not within the stat- 
ute; nnless It be within the Intention of the makers of the law; and the 
court, in order to ascertain the Intention of the lawmaklng body, wlU look 
at the whole statule and ail Its parts; and It is the duty of the court, when 
satisfied of this intention, to give effect thereto, and not defeat it by adher- 
ing, too closely to the mère letter bf the statute. Oates v. Bank, 100 TJ. S. 
mis L. Ed. 580. 

.If the claim of thé , commonwealth pf Kentucky flled herein is a provable 
detji, within the contemplation 6f the bânkrtfpt law, then the bankrupt wlll 
be dlscharged from so lûuch of the fine adjudged against him by the state 
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court as the bankrupt's estate Is InsufBcient to satisfy. And it is not con- 
tended that the claim is In any sensé entitled to prlority. For the court to 
so raie, sbould the estate of the bankrupt be insufflclent to pay his creditors 
in fuU, would relieve the bankrupt from the fine imposed upon him as a 
punishment by the state court, and to that estent would operate as a pardon 
of his offense. I cannot believe that such was the Intention of congress. 
It is a familial* rule of construction applicable to statutes that the govern- 
ment is not bound by a statute, unless expressly named therein. Laws are 
pritoa facle presumed to be made for subjects only, and the government will 
not be presumed to be binding itself by them unless this intention afflrma- 
tlvely appears. In England the crown is not reached, except by express 
words or by necessary implication, in any case •where It would be ousted of 
any existing prérogative or Interest. And so in the United States the states 
and national government are not bound by a gênerai statutory provision 
whereby any of tbeir prérogative rights, tltles, or Interests will be impalred, 
unless by express words or irrésistible implication. Thus the statutes of 
limitation are no bar to claims by the government unless the government 
is included by express words. 23 Am. & Eng. Eue. Law, pp. S65--367. Sec- 
tion 34 of the bankrupt act of 1867 provides "that a discharge duly granted 
under this act shall » * ♦ release the bankrupt from ail debts, claims, 
liabilities and demands which were or might hâve been proved against his 
estate in bankruptcy, and may be pleaded, by a simple averment that on the 
day of its date such discharge was granted to hlm, • * * as a full and 
complète bar to ail suits brought on and such debts, claims, liabilities or 
demands." Mr. Blshop, In his work on Statutory Crimes (section 103), refer- 
ring to this section, says it "is of no avail against a suit by the government" ; 
and in this connection the distinguished author quotes wlth approval U. S. 
V. Herron, 20 Wall. 281, 22 L. Ed. 275, wherein it Is decided by the suprême 
court that debts due to the United States are not withln the provisioïls of 
the bankrupt act of 1867, and are not barred by a discharge under such act, 
chiefly for two reasons: "(1) The United States are not named in any of the 
provisions of the act, except the one which provides as to ail debts due the 
United States, and ail taxes and assessments under the laws thereof. (2) 
That many of the provisions descrlbing the duties, obligations, and rights 
of creditors, * • • if held to Include the United States, could not fall to 
beconie a constant and Irrémédiable source of public inconvenience and 
embarrassment." The effect of a discharge under section 17 of the présent 
bankrupt statute has been very ably consîdered in the case of In re Baker 
(D. 0.) 3 Am. Bankr. K. 101, 96 Fed. 963, wherein the court holds that the 
claim of a state is not within the provisions for the release of debts owing 
by the bankrupt by his discharge in bankruptcy, unless expressly made so, 
and déclares that the législature will not be taken to hâve postponed the 
public right to that of an indlvidual, except in cases where such purpose has 
been most plainly manifest, and in support of its views cites Johnson v. Au- 
dltor, 78 Ky. 282, and the action of the United States suprême court in U. S. 
V. Herron. In référence to the last-named case the court says that the 
différences between the acts of 1867 and 1898 "are insufflclent to indicate an 
express intention on the part of congress, in the passage of the présent act, 
to establish a différent rule as to the devesting of the government, national 
or state, of its rights or remédies, than that which obtained under the act 
of 1867, as construed by the suprême court in U. S. v. Herron, supra. If 
congress had intended that the bankrupt's discharge should operate as a 
release of his debts owing to the government, it would undoubtedly hâve so 
provided In unmistakable terms, especlally in view of the rule of construction 
which has been establlshed and so uniformly followed for so many years." 
Whether a discharge In bankruptcy will release a debtor from a fine came 
before Judge Lowell In the United States district court at Boston. A sen- 
tence of one year's imprlsonment and a fine of $500 had been Imposed on 
O'Donnell for complicity In the bribery of a certain alderman In Lowell. 
He had served his Imprlsonment, and contended that his discharge In bank- 
ruptcy exempted him from the payment of the fine, as that was one of the 
items Included in his pétition in bankruptcy. The commonwealth contended 
that the fine as well as the imprlsonment was a punishment, and that by re- 
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Ueylng blm from Its payment the court would aiso reHeve h!m from part 
Ot hia ptinlshment. TJpon a wrlt of habeas corpus trled before Judge Low- 
eU, the *rlt was refused. See 1 Nat Bankr. N, p. 59. In construlng 
sectloli 68 of the présent bankrupt law, which deflnes what debts are prov- 
able, In the case of Turner v. Turner, 3 Nat. Bankr. N. 823, 108 Fed. 785, In 
the United States district court, district of Indiana, the court says: "The 
court wlU not glve to the meanlng of a statute a construction whlch wIU 
defeat the benign pollcy of the state, and whlch would strike at the founda- 
tlon of public order and tranquIlUty. It would overturn and defeat the 
wlgest pollcy of the state. To so hold would be to décide that congress ha» 
the power Indlrectly, through a bankruptcy law, to defeat the pollcy of the 
Btate In one of its essentlal features of government It could not do so dl- 
rectly, because the régulation of the police power Is a matter of purely dômes- 
tic concern. The court could not Impute to congress the design to defeat the 
pollcy of the state, uniess the language clalmed to accomplish It is so clear 
and unmlstakable that no other construction can be given It." 

The vlews hère contended for by the référée, he believes, are sustalned by 
nearly If not ail the leadlng authorltles on bankrupt law and procédure. A 
fine, penalty, or costs Imposed on the bankrupt as a penalty Is not usually 
a provable debt. Lowell, Bankr. It seems clear from subdlTlslon 1 of sec- 
tion 63 that ail judgments are provable, except, perhaps, such as are Im- 
posed In the nature of punishments, and whlch are therefore not dlscbarge- 
ablè. Coll. Bankr. 384. Such Judgments entered before commencement of 
proceedings In bankruptcy do, Indeed, évidence a flxed llablllty owing at the 
time, but we feel confident that they are not provable. They may be wlth- 
in the letter of the law, but are not wlthin the splrlt of It. Under ail former 
acts they hâve been considered as not provable. M. 386. It may be safely 
sald, therefore, that a Judgment for a fine, as distingulshed from a Judg- 
ment on a contract, express or Implled, or for damages, Is not provable. 
Branden. Bankr. 590, 591. In the absence of spécifie provision to the con- 
trary, It has been unlformly held that flebts due the soverelgn are not re- 
leased by a discharge In bankruptcy, nor Is It In any wlse bound by a 
bankruptcy . law. Id. 266. That from whlch the bankrupt's discharge re- 
leases him Is "ail his provable debts." Section 17 of the bankrupt act. 
And section 1, subd. 11, of the act déclares that " 'debt' shall Include any 
flebt, demand, or clalm provable In bankruptcy." From Investigation I am 
disposed to hold that a Judgment to recover a fine Imposed In the nature of 
a punishment Is not a debt, clalm, or demand contemplated by the bankrupt 
law. The Word "debt," as defiried by Mr. Blackstone, Is: "A sum of money 
due by certain or express agreement, as by a bond for a determined sum; 
a blU or note; a spécial bargaln; or rent reserved on a lease; where the 
quantltjr Is flxed and spécifie, and does not dépend upon any subséquent 
Taluatlon to settle It." Referrlng to this définition, Mr. Loveland, In his 
work on the ILaw and Proceedings In Bankruptcy, says: "That thIs Is the 
sensé In whlch 'debt' Is used in this section Is falrly to be Inferred from the 
Context. • * • If thIs be the meanlng bf 'debt' in this section, it Is 
clear that a Judgment for à fine or penalty, or a clalm for allmony, or any 
dlher clalm or debt not founded upon an agreement or contract, however 
Just or lawful in Itéëlf, is not provable in bankruptcy." Loveland, Bankr. §f 
110. "Debt" h^s been held not to Include a liabllity in tort, nor costs ip a 
crlmlnal case, nor a fine. 6 Am. & Eng. Enc. Law, 149-152, and notes. In 
the case of Spaldlng v. People, 7 Hlll, 3bl, where a fine bf $3,000, With costs, 
had been Imposed as a penalty far a crlmlnal offense, the court says: "The 
very statement of the case Is therefore enough to show that there Is no color 
for the ground taken, viz. thàt the fine Is a debt, wlthin thu bankrupt law. 
It Is no more a debt than if it had beèn Impbsed after conviction on an in- 
aictment, or for àny of thé numerous mlnor offenses wlthin the calendar of 
crimes." In thls case the débtor applled to the United States court for a 
wrlt of habeas corpus, and oh appeal to the suprême court of the United 
States it was held that the fine was not affected by the discharge. 4 How. 
21, 11 h. Ed. 858. To the same effect Is In re Sutherland, 3 N. B. R. 314, 
Fed. Cas. No. 13,639, where, after giving the définitions of "debt" In 3 EL 
Oomm. 164, and Gray t. Behiiëtt, S Metc. (Mass.) 522, the court sald: "Look- 



IN EE MOOBB. 149 

iag at the act or the nature of the subject either separately or conjunctively, 
It appears to me that a judgment for à fine, Imposed as a punlshment for 
crime, Is not a debt provable against the estate of the bankrupt." This was 
a décision rendered in the construction of the bankrupt act of 1841 relative 
to provable debts in bankruptcy, — a statute in this respect quite like the 
présent act. 

Oounsel insist that the fine in this case havlng been reduced to judgment 
before the pétition in bankruptcy was flled, according to the provisions of 
subdivision 1 of section 63, it then becomes a debt, and "a ûxed liabllity, 
as evidenced by a judgment, absolutely o-wing at the time of the filing of 
the pétition," and therefore a provable debt; that the criminal nature of the 
liability is merged in the judgment, and thereby becomes a debt. I do not 
concur in this statement of the law. It appears to-me the better opinion 
and welght of authority that a claim is not merged in judgment so far as 
to change the nature of the indebtedness out of w^hlch judgment arises. 
It Is true, under the act of 1867 the décisions were not uniform on this 
point; but after a time the question was presented to the suprême court of 
the United States in the case of Boynton v. Bail, where the court held that 
the doctrine of merger did not apply, and that the debt remained the same. 
See, also. In re McBryde, 3 Am. Bankr. K. 729, 99 Fed. 686; Beers v. Hanlin 
(D. C.) 99 Fed. 695; and the able opinion of Eeferee Hotchkiss in Re Pinkel, 
1 Am. Bankr. R. 333; and Coll. Bankr. 384. My attention bas been invited 
to the décision of Judge Jackson in the case of In re Alderson (D. 0.) 98 
Fed. 588, in whieh a contrary opinion is expressed. I regret that after a 
careful considération of the questions at issue in this case, and a review of 
the authorities bearing on the same, I cannot reach the conclusions at which 
Judge Jackson bas arrived. 

The exceptions to the claim of the commonvcealth of Kentucky flled by 
the trustée herein are sustained, and allowance of the claim is refused. 

Samuel Houston, for F. W. Cook Brejving Co, and Arthur Martin, 
trustée of bankrupt. 

W. F. Bradshaw and Eugène Graves, for the Commonwealth. 
Hendricks & Miller, for the bankrupt. 

EVANS, District Judge. This proceeding is before the court up- 
on a pétition for a review of the ruling of the référée expunging the 
proof of debt filed by the commonwealth of Kentucky. The claim 
thus proved is for the amount of a fine imposed by a judgment of a 
State court in a criminal prosecution upon an indictment for a serious 
public offense. At the trial of the indictment the bankrupt was found 
guilty, and the statutory punishment was inflicted as the resuit. Sub- 
sequently the pétition in the case was filed. The référée disallowed 
the claim upon the exceptions filed by the trustée, and the question 
is now before the court upon that ruling. It might be admitted that 
sections 63 and 17 of the bankrupt act, if only the letter of those pro- 
visions be looked to, would embrace such judgments as the one re- 
ferred to ; but it is well settled that there may be cases in which such 
literal construction is not admissible. U. S. v. Kirby, 7 Wall. 487, 19 
L. Ed. 278. And especially where it would lead to anabsurd resuit. 
Lau Ow Bew v. U. S., 144 U. S. 59/12 Sup. Ct. 517, 36 L. Ed. 340. 
I shall not go into détails in this opinion. It may suffice to say that 
nothing but a ruling from a higher court would convince me that 
congress, by any provision of the bankrupt act, intended to permit 
the discharge, under its opérations, of any judgment rendered by a 
State or fédéral court imposing a fine in the enforcement of criminal 
laws, as such, of either jurisdiction. In my opinion, it was never in- 
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iendfid în thîs indirect AUray, in dérogation of the exclusive rîght of tHe 
chJeil: executive to pardon oflfenders or to remit fines imposed upon 
them, to relieve criminals from penalties incurred for eriminal acts. 
It seems to me that to rule otherwise would make the bankrupt court 
the means of frustrating proper efiforts to enforce eriminal statutes 
enacted for the public welfare. Congress, in my opinion, never so 
contempiated or intended. Judgments such as the one proved in this 
case may possibly appear to corne within the letter of the statute ; 
but nevertheless, as neither state nor national government is men- 
tioned in the act in this connection, I am persuaded that its opéra- 
tions cannot properly be held to embrace judgments imposed in exe- 
cuting the public eriminal laws. End. Interp. St. § i6i ; Black, 
Interp. St. pp. 119, 120, and cases cited. While in its broadest in- 
terprétation this gênerai principle might be considered as applying 
onfy to the sovereignty which enacted the statute, still, in our dual 
form of government, and in view of the considérations already sug- 
gested and of an obvious public policy, I think it is clear that the op- 
ération of the principle must be; so extended as also to exclude the 
States of the Union, when congress enacts the législation, and that it 
should be held in the case before us that congress did not mean to 
include within the opérations of the bankrupt act fines imposed in 
executing the eriminal laws of a state because it did not expressly 
legislate to the efïect that such fines were dischargeable. I know 
this is a view différent from that taken by the vénérable judge of the 
district court of West Virginia in the case of In re Alderson, 98 Fed. 
588, 3 Am. Bankr. R. 544 ; but, with ail due respect to that learned 
and most experienced judge, I Cannot yield the convictions which I 
hâve expressed. The provisions of the bankrupt act hâve référence 
alone to civil liabilities, as demands between debtor and creditor, 
as such, and not to punishments inflicted pro bono publico for crimes 
committed. The use of the word "debts" in sections 17 and 63 
seems to make this construction inévitable. Any other construction 
would seem to be improper, and might trench, as already indicated, 
upon the exclusive constitutional right of the chief magistrale, state 
or national, to remit fines and grant pardons. With the exceptions 
mentioned in section 17, any "debt" which is provable is made dis- 
chargeable. As a judgment like the one in question does not corne 
within any one of the exceptions, it will be discharged, if provable. 
As I do not think it can be discharged, the test upon which its prova- 
bility dépends is not met. If thèse principles are sound, their 
opération will control in regard to the judgments of fédéral courts as 
well as to the judgments of state courts in eriminal cases. 

It may possibly be that the fine in this case has been replevied, in 
which event, if the sureties hâve paid it, or if they do pay it before 
the distribution of the assets in this case, a civil liability may, and 
doubtless would, be thereby created between the sureties and the 
bankrupt, which would be provable by the sureties alone, and they 
might be entitled to their pro rata share of the assets. This should 
be looked into, and, if the fact exist, provision should be made ac- 
cordingly, but otherwise the ruling of the référée is approved and 
confirmed. 
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In re McCARTY. 

(District Court, N. D. minois. October 26, 1901.) 

Bankeuptct— Issues on Application for Dischaege. 

The right o£ a bankrupt to a discharge and its effect are whoUy dis- 
tinct questions, and the latter question cannot properly arise or be con- 
sidered by the court of bankruptcy on an application for a discharge. 

In Bankruptcy. On objections to report of référée on application 
for discharge. 

George B. Poster, for objecter. 
H. S. Miller, for bankrupt. 

HUMPHREY, District Judge. McCarty was adjudged a bank- 
rupt April 23, 1901. The only liability scheduled and the only 
claim proven is a judgment recovered by William Sheehy against 
the bankrupt at the March term, 1896, of the circuit court of 
Peoria county for the loss of the services occasioned by the séduc- 
tion of the daughter of the said William Sheehy by the said bank- 
rupt, the same being an action of trespass on the case; judgment, 
interest, and costs amounting to the sum of $3,400. The bank- 
rupt petitioned for his discharge May 13, 1901, and the référée re- 
ported May 28, 1901, that he was entitled to his discharge. The 
objecter, William Sheehy, on the ist day of June, 1901, filed his ob- 
jections to the discharge, his contention being that the bankrupt is 
not entitled to be discharged from the debt in question under the 
second clause of section 17 of the bankrupt law, which provides that 
a discharge in bankruptcy shall release a bankrupt from ail his debts 
except such as are judgments in actions * * * for willful and 
malicious injury to the person or property of another; and the ob- 
jector contends that the injury complained of was willfully and ma- 
liciously committed against the person of him, the objector. When 
a bankrupt files his application for discharge, the only facts pleadable 
in opposition thereto are the causes mentioned in section 14 of the 
act. Unless the bankrupt has committed some one of the ofïenses 
described therein, the court must discharge him. Section 17 of the 
bankrupt law reaches further, but it does not control this case. The 
right to a discharge and the efïect of a discharge are entirely distinct, 
propositions. Section 14 fixes the right to a discharge. Section 17 
goes to the efïect of a discharge. The question before the court is 
as to the right of the bankrupt to his discharge. The other ques- 
tion — the efïect of such discharge if, in the future, it shall be pleaded 
in bar of the collection of the judgment in question — will arise in the 
proper tribunal where such collection is sought to be enforced. In 
re Marshall Paper Co., 43 C. C. A. 38, 102 Fed. 872. 

The exceptions to the report of the référée are not sustained. The 
report is approved, and the discharge will be granted. 
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In re MTJTUAL MEROANÏ'ILEÎ AGENCT. 
01strlct Court, S. D. New York, October 22, IfiOLj 

L BAJTKÇPPTOY— ÇOBPOKATIONS— MBEÇÀNTltB AgbnCT. 

Al Corporation organlzed to "eàtabllsii, malntaln and conduct a gen- 
erW -fiiercaiitile àgency," and whose business was gatherlng Information 
and prlntlng and publishing à bock of ratings witli respect to tlie stand- 
ing of mercliants, which It loaned to Its subscrlbers, cornes withln tlie 
provisions of Bankr. Act 1898, § 4b, and may be adjudged an involuntary 
bankrupti 

Si Bamk— AcTs DP Bankbdptct— Whittbh Admission bt Corpouation. 

A written admission, signed by the président of a corporation by order 
of Its board of dlrectors, that the corporation is unable to pay its debts, 
and Is wllling to be adjudged a bankrupt on that ground, is sufflclent to 
oonstitute an act of bankpuptcy, under Bankr. Act 1898, S 8a, cl. 5, which 
wlU autborlze Its adjudication a» an involuntary bankrupt. 

S. Samb-^Involdhtabt PETiTiON-T-TnïK FOE Appkahancb bt Opposins Crbdit- 

0B8. ' ■"".■ ,,■■"'" 

BankK Act 1898, 9 59f, •Which provides that credltors other than the 
original petltionCTs may at any tlme enter thelr appearance and joln in 
the pétition, or flie an answer a^d be heard in opposition, does not au- 
thorize a cred}tor to appear and file an answer to an Involuntary pétition 
raising, new lssu,es after the tlme flxed for pleadlng to the pétition by 
8ectlç«i 18b has expired, wheré such tlme has not been extended, and the 
pétition bais been heard on the issues as then made up. 

In Bankruptcy, Hearing on involuntary pétition. 
Dill & Baldwin, for petitioning cf editors. 
J. Quintus Cohçn, for opposing creditor. 
George Edwîn Joseph, for feéeiver. 

ADAMS, District Judge. Thréé creditors of the Mutual Mercan- 
tile Agency filed à pétition alleging it to be a corporation organized 
under the laws bf the state of NëW Jersey, engaged principally in 
publishing, printing, and mercantile pùrsuits ; that, being insolvent, 
it committèd an act of bankrilptcy, in that it admitted iti writing, over 
the signattire^of its président; and by order of the board of directors, 
its inability to pay its debts., and its willingnesS to be adjudged a 
bankrupt oii that ground. A credîtor duly answered the pétition, 
and, without d,en3àfig the facts allèged in the pétition, alleged that the 
corporation \vas not orie falling within the termS of the act, and asked 
f.6r a disinissal of the pétition. Thé action was brought to trial on 
the 3d dày of October, 1901, upon this issue. At the opening of 
the case a motion was then raade.By the creditor tO dismiss the péti- 
tion on the; ground that it did îiot state facts sufficient, under the 
statute, to liàve the défendant declarted a bankrupjt. Décision upon 
this motion was reserved. The charter was then introduced in évi- 
dence, by, which it appeared thàt the company ^âs incorporated in 
April, 1899, to çÔndtict a général mercantile agency; It provides as 

foUows: .\-i. ..;!,. . ■ .i.::/. 

"To establish, malntaln and conduct a gênerai mercantile agency, to carry 
on every branch of business usually transacted in connection therewlth, 
Including the obtaining and acqulring by purchase or in any other la'wful 

1 What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank of Mattoon t. Firat Nat Bank of Mattoon, 42 C. a A. 4. 
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mander Information, statlstics, facts and clrcumstances of, relatlng to, or 
affecting the business; capital, debt, sdlvéncy, crédit, responsiblllty and com- 
mercial condition and standing of any and ail individuals, flrms, associations 
and corporations engaged In or connected with any business, , occupation, in- 
dustry or employment in any part of the civllized world, and particularly 
in aiid throughout the United States, and Canada, and to dispose of, sell, 
loan, pledge, hire and use In any and ail la-wful ways the information, statls- 
tics, facts and circumstances so obtained and acqulred; also to establish, 
malntain and conduct a gênerai collection business for the reeovçry, enforce- 
ment and collection of accounts, bills, debts, dues, demands and obligations 
and clalms of ail kinds; also to establish and conduct a gênerai business of 
making and Issuing contracts to secure the falthful performance of any mer- 
cantile or commercial contraet or agreement, and for the prompt payment 
of any debt or obligation due by, under or arising from or out of any mercan- 
tile or commercial transaction; also to acquire by purchase or otherwlse and 
to establish, malntain and conduct a gênerai printing, publishing, bookbind- 
ing and advertising business, and to prépare and distribute newspapers, 
books, pamphlets, dlrectorles, catalogues, reports, ratlngs, digests, lists and 
other printed matter of interest or use to merchants, traders, bankers and 
lawyers." 

The charter further provided : 

"(3) The board of dlrectors, and when the board Is not In session the ex- 
ecutive committee, in addition to the powers and aûthorities by statute, and 
by the by-laws expressly conferred upon them, are hereby empowered to 
exercise ail such powers and to do ail such acts and things as may be exer- 
eised or donc by the corporation, but subject, nevertheless, to the provisions 
of the statute, of the charter, and to any régulations that may from time 
to time be made by the stockholders: prOvided, that no régulations so made 
shall Invalldate any provisions of this charter, or any prior acts of the di- 
rectors or the executive committee which would hâve béen valld if such régu- 
lations had not been made." 

Testimony was then given tending to show that the business of the 
Company was gathering information and printing and publishing a 
book of ratings with respect to the standing of merchants in the 
United States and elsewhere. This information was furnished to 
subscribers throughout the country by means of the books which 
it loaned to the subscribers. No testimony was ofïered in behalf 
of the objecting créditer. At the close of the case a motion was 
made to dismiss the pétition upon its allégations and the évidence. 

The corporation seems to be one faUing within thé description of 
section 4b of the act. The admission of the bankruptcy of the corpo- 
ration by the directors is apparently within their authority. It seems 
to be well established that the acts of directors in such particulars are 
sufficient to establish bankruptcv. In re Marine Machine & Con- 
veyor Co. (D. C.) 91 Fed. 630; 'in re T. L. Kelly Dry Goods Co. 
(D. C.) 102 Fed. 747 ; In re RoUins Gold & Silver Min. Co., Id. 985 ; 
In re Peter Paul Book Co. (D. C.) 104 Fed. 786, 788. 

It is said, howeyer, on behalf of the objecting creditor, that the 
laws of New Jersey (Laws 1896, p. 298, art. 7, § 64) preclude the 
directors from legally assenting to an adjudication of bankruptcy. 
I do not find that such is the case. The section in question would 
doubtless prevent the directors from making a valid transfer of, the 
property of an insolvent corporation, or one in contemplation of 
insolvency, but would not prevent them from admitting, for the 
benefit of the creditors generally, that the corporation is unable to. 
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pay %;debts, and its \villingness to bp àdjudged a bankftipt ott that 
groundunder the fédéral iaw. 

Theitrial was completed on the 3d day of October, and décision was 
resei^vedV::: On the,5th day of October the attornéy for the objecting 
créditer, filed an answer on behalf of another créditer, raising en- 
tirely new issues in the action. The petitioning creditors moved to 
strikê out this answer on the ground that the time within which the 
objebtlrij^ cï'ëditor could file an ânswer under section i8, subd. "b," 
of the bàhkrùptcy act, expired on the 7th day of September, 1901, 
and that no further time had been allowedby the court. The object- 
ing creditor relied upon the provision of settion 59, subd. "f," provid- 
ing that crédit or s other than the original petitioners may at any time 
enter theirappearance and, joîn.în the pétition, or file an answer and 
be heard in opposition to thé prayer of the pétition. I do not thin]< 
it was intended by sudh provision to permit creditors to come in one 
by one, and each hâve an opportunity to contest the questions inci- 
dent to an involuntary adjudication. This case is governed by sec- 
tion 18, subd. "b." 

Motîbh'to strike ont granted, and adjudication ordered. 



, fti re RONK. 
(District Cîpurt, p. Iriaiana. October 23, 1901.) 
No. 914. 

BANKRDPTOY— tLIBNS— MOBTGAGB' ExECUiTKD PPBSUANT TO PbIOR AgHBEMENT. 

A chattel mortgage executpd by aji liisolvent within four months prier 
to bis bànkruptcy to securein part â past ïoan is not rendered a valid 
lien as td'BuCh paSt considération becaiise of an agreement to exécute It 
whén the loan was madei when It would otherwise be voidable as a 
préférence under Bankr. Act 1898; and espeeially where, by the laws of 
. tUe State, if tbe mortgage had been executed at the time the loan was 
made, but not recorded Uhtll the tim^ It was actually executed, it would 
hâve been vold as to other creditors. 

n In Bànkruptcy. 

Itarvey, Pickens, Cox & Kahn, for creditors. 
Crâne & Andersoti, for Maty A. Ronk. 

BAKER, District JudgeJ This is a pétition to review the order 
of the référée adjudging a chattel mortgage executed when the bank- 
rupt was insolvent, and within four months of the. adjudication, to 
be a valid and preferential lien over, the daims of other creditors. 
The mortgage secures two notes, — one of $750 and one of $350, — 
with interest; each bearing date November 14, 1900, and falling due 
in one year thereafter. The bankrupt îs a householder, and entitled 
to an exemption of $600 under thé statutes of the state. His entire 
estate above his exemption does not exceed the sum of $800, so that, 
if the mortgage is a valid preferential lien, other creditors of the bank- 
rupt equally meritorious Svill rèceive nothing. The mortgagee is the 
mother of the bankrupt, who, with his wife, lives in the same house 
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with his mother. That the mortgage would be itivalid, except to 
the extent of $ioo advanced on the day the mortgage was executed, 
is not and cannot be seriously questioned, in the absence of the facts 
about to be mentioned. It is earnestly insisted, however, that the 
mortgage constitutes a vahd hen, because at the time the loan was 
agreed to be made the bankrupt promised and agreed to give his 
mother a chattel mortgage on ail the goods, wares, and merchandise 
in his store, and also on ail his after-acquired goods, wares, and 
merchandise, to secure the loan of $i,ioo. On November 14, 1900, 
the mortgagee agreed to loan her son $1,100, to be repaid within one 
year ; and on that day she advanced to him $750 on account of the 
loan, and agreed to advance the remaining $350 from time to time as 
she might be able to do so. I find no évidence in the record to show 
when or within what time the balance of the loan was to be paid to 
the bankrupt. The $350 was actually paid as foUows : On Decem- 
ber 12, 1900, $100; on February 15, 1901, $45; on February 18, 
1901, $55 ; on March 7, 1901, $50; and on March 29, 1901, $100. On 
the last-named day the bankrupt executed his note to his mother for 
$350, dated November 14, 1900, and falHng due one year after date, 
and at the same time executed the chattel mortgage in question to 
secure the payment of thèse two notes. No time was ever agreed 
upon, either on November 14, 1900, or at any other time, when the 
$350 should be paid. The testimony is that the mother was to pay 
it as she might be able to collect it from certain claims owing to her. 
The évidence does not show whether the mortgage was to be made 
at such time as the mother might request it, or whether it was to be 
made contemporaneously with the last payment. The time within 
which the $350 was to be paid was never agreed upon, nor was any 
time agreed upon when the mortgage should be executed. 

Does the verbal agreement made on November 14, 1900, to give 
the mother a chattel mortgage, under the circumstances above stated, 
constitute such claim or lien as to render the mortgage thereafter 
executed in pursuance of it a valid preferential security ? The statute 
of this State (section 4913, Rev. St. Ind. 1881) enacts: 

"No asslgnment of goods by way of mortgage shall be valid against any 
other person than the parties thereto where such goods are not delivered to 
the mortgagee or assignée and retained by him, unless such assignment or 
mortgage shall be acknowledged as provlded in case of deeds of conveyance 
and recorded in the recorder's office of the county where the mortgagor ré- 
sides, within ten days after the exécution thereof." 

If the mortgage had been executed on November 14, 1900, and 
had not been recorded until March 29, 1901 , manifestly it would hâve 
been invalid as against" creditors. It is difficult to perceive how, in 
view of this statute, a secret claim or equity can be held to hâve been 
created by the verbal agreement, when a mortgage or assignment 
actually executed by the parties at that time, if unrecorded, would 
hâve been invalid as against creditors. It is apparent that it was the 
purpose of the législature to allow no valid claim, lien, or secret 
equity to be created on goods unless public disclosure was made 
either by delivery of the goods to the assignée or mortgagee and the 
rétention thereof by him, or by recording the assignment or mort- 
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gagCi Vithm lo days. To hold otherwise would be to defeat the 
béS^iéiàt éffect of the recording statute. Section 67, cl. "a," of the 
bàftkrtiptdy act* provides : 

"Clalmis whieh fot want of record or for pther reasons would not hâve been 
ralld Mens as agalnst tie clalms of the credltors of the bankrupt, shall not 
be liens agalnst hls estate." 

It caniiot be successfully maititained that the verbal agreement 
created a valid lien as agaiïlst the claims of the creditors ; and, if it 
did not create a valid lien, thén, by the terms of the bankruptcy act, 
it cannot be enforced as a liôri èntitled to priority over other claims. 
It created no lien.^—nothing' but a secret equity, possibly good as 
between mother and son, but certainly not valid and enforceable to 
the préjudice of the claims of cfeditors. The bankruptcy act em- 
braces payments for the purpose of giving préférences, as well as the 
giving of sècûrities fOr êiich puirpôse; and it would hardly be con- 
tended that a préférence by way of payment, otherwise invalid, would 
bè valid beeause thé debtor had agreed at the time it was contracted 
to pay the debt; without défalcation, oh a specified day. The doc- 
trine Goritended ibt by the mOrtgagee would necessarily invite and 
inevitably lead to the defeat of the bankruptcy act. It would be 
easy in every case where it was desirèd to thwart the opération of 
the law and to givé a préférence to a relative or a friend to make an 
agreement at the timé the money was loaned or the crédit given for 
a mortgage tôbe executed in the future. If the law can be thus 
evaded, it would be an open invitation to every person loaning money 
or giving crédit to the bankrupt to enter into such a verbal agree- 
ment with himî ' Such agreemehts, if held valid, would create secret 
liens upoh the bankrupt's propèrty, and would enable him in every 
case to efifect the very dbjécts *hich it was the purpose of the bank- 
ruptcy act fo prevent. Such agreeménts would undoubtedly be 
made in every case wheré the débtor wished to secure relatives and 
frierids to the détriment of his other Creditors. It would be a stand- 
ing invitation to perjury, âfld wpuld defeat the declared policy and 
purpose of our stâte- législation, as well as the policy and purpose of 
the bankruptcy act. : I hâve examined ail the cases cited by counsel 
foi* the respective parties, but it seems to me that it would serve no 
uiSeful purpose to enter upon a review of them. It is sufïîcient to 
sày that théy are aot in entire harinony. 

The order of the référée must be reversed, with directions to enter 
an order allowing the claimant a preferential lien to the extent of 
$100, with intefest from March 29, 1901, and to disallow the residue 
of the mortgàgè as a preferential lien ; and if the claimant shall within 
15 days surreaider said mortgage^ except to the extent above indicat- 
ed, then the rèsidiie of her claim shall be allowed without préférence, 
to be paid pari passu with the daims of other creditors; and, if shc 
fails to surrender as above required, then her claim is to be expunged, 
except to the éditent above allowed. ■ 
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SMITH V. KEEGAN, 

(Circuit Court of Appeals, First Circuit October 17, 1901.) 

No. 384. 

BANKRUPTCT — DrSCHAKQB — GEOUNDS POR REFHSAIi. 

To auttiorize the refusai of a discharge to a bankrupt on the ground 
that lie bas commltted an offense punishable by imprisonment under 
Bankr. Act 1898, it must be clearly shown that the alleged acts were 
comïnltted with unlawful intent. 

Appeal from the District Court of the United States for the Dis- 
trict of -Massachusetts. 

John J. Scott, for appellant. 
Gilbert O. Burnham, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is an appeal from an order of the 
district court for the district of Massachusetts, sitting in bankruptcy, 
granting a discharge to the bankrupt, who is the appellee. The only 
portions of the record brought before us are the report of the réf- 
érée, which was before the district court, and an examination of the 
bankrupt by the creditor, who is the appellant. The only grounds of 
opposition to the discharge which are brought before us are, in sub- 
stance : First, that the bankrupt made a false oath in his schedule of 
creditors filed by him as a bankrupt, in that the same set out that the 
appellant resided on Green street, in Boston, while in fact he never 
lived there, and in that the bankrupt thus willfuUy, knowingly, and 
falsely made oath with référence to the creditor's place of résidence ; 
second, that the bankrupt is the owner of a certain parcel of land 
which stands in the name of his wife in trust for the bankrupt, but 
that the bankrupt, while a bankrupt, knowingly and fraudulently con- 
cealed from the trustée his ownership of such real estate ; and, third, 
that the bankrupt, while a bankrupt, knowingly and fraudulently con- 
cealed some $2,800. 

The several grounds of opposition fall, of course, within the pur- 
view of that portion of section 14b of the act to establish a uniform 
System of bankruptcy throughout the United States, approved on 
July I, 1898, which relates to committing an offense punishable by 
imprisonment. With référence to the iàrst objection, nothing ap- 
pears in the examination of the bankrupt, or in the facts stated by 
the référée, except matters which are of too indefinite and loose a 
character to justify any tribunal, whether proceeding in a civil suit 
or in a criminal cause, to find the unlawful intent which the statute 
requires in this connection. So far as the second and third spécifi- 
cations, which are in essence one, are concerned, we do not find it 
necessary for this case to détermine whether or not the bankrupt 
has any interest in any property which the trustée might reach by 
any proceeding at law or in equity, because clearly there is nothing 
in the record which shows the unlawful purpose required by the stat- 
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ute to justify the refusai of the bankrupt's discharge. In this latter 
particular we agrée with the référée in his fînding, which was ap- 
proved by the district court, that the spécifications are wholly un- 
supportèd by the évidence. As only mère questions of fact are in- 
volved, nothing would be gained by extending this opinion in référ- 
ence thereto. 

The order of the district court granting a discharge is afSrmed, 
and the costs of appeal are awarded to the appellee. 



In re YOUNG. 

(Circuit Court of Appeals, Eighth Circuit. September 9, 1901.) 

No. 25. 

Bankruptcy— Propbrty Taken on Ohdkr of Sbkurb— Motion por Retukn. 
Where a marshal, under an order of seizure Issued to him by a court 
of bankruptcy under Banlir. Act 1808, § 2, cl. 3, took property which he 
found in the bankrupt's possession, and which was surreudered to him 
by the bankrupt as hls own, the court did not commit error in refusing, 
oïl a inere motion, to order such property returned to a mortgagee upon 
his eialm that he was legally in possession under his mortgage wheu it 
was seized, the validlty of his mortgage being denled by creditors, but 
the court acted within its discrétion in requiring the claimant to assert 
hls rights by plenary action, in which they could be more properly tried 
and oetermined. 

Pétition for Review of Order of the District Court of the United 
States for the Western District of Arkansas, in Bankruptcy. 

Homer C. Mechem and Edgar E. Bryant, for petitioner. 
Ben T. Du Val, for respondent. 

Befqrè SANBORN and THAYER, Circuit Judges, and ADAMS, 
District judge. 

THAYER, Circuit Judge. This is an original pétition addressed 
to this court for the purppse of obtaîning a review of an order made 
in a bankruptcy proceeding by the United States district court for 
the Western district of Arkansas. The opinion of the district judge 
on which t^e order in qiiestion was based is reported in io6 Fed. 
873. The petitiqn for review discloses the following facts: John 
D. Bender waS àcïjudged a bankrupt on March 12, 1901, under an 
involuntary pétition which was filed dn,February.2, 1901. Previous 
to the institution of baijkruptcy proceedîhgs, and on or about Oc- 
tober 8, 1900, Behder had executèd mortgages upon his property, 
and had placèd the same of record, which, as his creditors claimed, 
were îraudulent and opérated as a préférence, he being at the time 
insôlyént. On March 12, 1901, cert;ain affidavits were filed in be- 
hâif of the bankrupt's creditors, which chàrged, in substance, that 
tîiç bankrupt, was tteglecting his p'rôperty, and that it was liable to 
be,yisppse4 Ç[f;improperi unless. a warifant was issued' to the mar- 
sharreqUirihg hjrt^ to take immédiate possession of ail of his prop- 
erty. In viewr of thè représentations so riiade, a warrant of seizure 
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was issued to the marshal, in obédience to which the marshal went 
to a saloon which was at the time in the actual possession of the 
bankrupt, and on exhibiting his warrant the possession of the saloon 
and its contents was surrendered to him by the bankrupt without pro- 
test. Subsequently D. J. Young, the petitioner, appeared in the dis- 
trict court and moved that the marshal be required to surrender to 
him the possession of the saloon and its contents. In support of 
this motion he exhibited a mortgage which had been executed in 
his favor by the bankrupt on September i8, 1900. He claimed that 
at the time the saloon was seized by the marshal the bankrupt was 
in possession thereof merely as the petitioner's agent, and under an 
arrangement existing between them whereby the bankrupt accounted 
to the petitioner for the daily sales made at the saloon. This mo- 
tion was resisted by the bankrupt's creditors. They alleged, and 
the district court so found, that when the marshal exhibited the 
warrant to the bankrupt the latter surrendered the possession of the 
saloon without protest, and did not even advise the officer that he 
was holding the property as Young's agent. They further charged 
that the mortgage under which the petitioner claimed had been con- 
cocted by the bankrupt and the petitioner for the purpose of hin- 
dering, delaying, and defrauding the bankrupt's creditors, and that 
it was also voidable undèr the provisions of the bankrupt law, as 
an unlawful préférence. After a hearing had upon the motion the 
same was overruled by the district court, but without prefudice to 
the petitioner's right to bring a plenary action for the recovery of 
the property in any court of compétent jurisdiction. This order is 
said to hâve been erroneous, in that the motion should hâve been 
sustained, and in that the district court should hâve ordered the 
marshal to relinquish the possession of the saloon and its contents 
to the petitioner without forcing him to bring a plenary action for 
the recovery of the property. 

In the case of Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 
557, 45 L. Ed. 814, which was recently decided by the suprême court, 
it was held that clause 3 of section 2 of the bankrupt act vests courts 
of bankruptcy with authority after the filing of a pétition in bank- 
ruptcy, and also after an adjudication in bankruptcy, but before the 
trustée has qualifîed, to appoint a receiver or the marshal to take 
charge of the property of the bankrupt when it is deemed absolutely 
necessary to do so for the préservation of his estate. In the same 
case it was also decided that a warrant issued to the marshal under 
such circumstances authorizes that ofHcer to take possession of the 
property of the bankrupt in the hands of third persons who claim 
title thereto, and in that behalf certain observations of Mr. Justice 
Miller in Sharp v. Doyle, 102 U. S. 686, 689, 690, 26 L. Ed. 277, 
showing the necessity which exists in certain cases for the exercise of 
such a power, were quoted with approval. Référence was also made 
with approval to the décision in Feibelman v. Packard, I09 U. S. 
421, 3 Sup. Ct. 289, 27 L. Ed. 984, wherein it was held that a dis- 
trict court of the United States sitting in bankruptcy has jurisdic- 
tion to seize goods that are the property of the bankrupt, although 
they are in the possession of another person under a claim of title, 
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9l^<çl,JtHpt|ti, if the officer is suecl by such third party for the seîzure of 
thé proj^çrty, he may justify his confluct by proof that the title to 
tïie propèrty was vested in the bankrupt, and that any local law in 
conflict with the exercise of such right will not be regarded as hav- 
iiig any application to seizures made under the bankrupt law. In 
the same case the court, also took occasion to observe that the state- 
ment contained in its previous décision in Bardes v. Bank, 178 U. 
Si 5^4, 20 Sup. Ct. iooo,'44 L. Ëd. 1175, to the effect that the mar- 
shaî' could not forcibly seize propèrty of a bankrupt in the possession 
of an àidfyerse claimant, aîthough acting under a writ issued pursu- 
ant tb' clause 3 of section 2 ofthe bankrupt act, was an inadvertence 
and purély dbiter. , 

It follows, therefore, that on, the showing made by the creditors of 
Bender the district court prôperly issued an order directing the 
mârshâl to take possession of allhis propèrty and efïects, and 
that under that order the marshal had the right to take possession 
of such propèrty, aîthough it was found in the custody of third par- 
ties, and was claimed àdversely by them. The décision in Bryan v. 
Bemheimér, supra, seems to answer ail of the contentions on the 
part of the pètitioner. The marshal had a valid warrant for the sei- 
zure of ail the bankrupt's propèrty of every kind and description. 
He found the saloon and its contants in the actual possession of the 
bankrupt, and was not advised! that the bankrupt claimed to be in 
possession, >s, a bailee or agent for the petitioner. When this latter 
fact was avérred by Young in support of his motion for a restoration 
of the propèrty, it was met by a counter averment on the part of 
the bankrupt's creditors to the eflfect that the mortgage under which 
the petitioner claimed title to' the propèrty was fraudulent and void, 
that the saloon and its contents in. rêality formed a part of the bank- 
rupt's estât e, that it was rightfully, held by the marshal, and that 
'the possession thereof ought not to be surrendered to the peti- 
tioner. The order of the district court which we are asked to review 
was in efifect a refusai to try the issues thus raised upon a mère mo- 
tion. Inasmuch as the marshal bad the right to seize the saloon and 
its contents, aîthough it was held , àdversely by the petitioner, if it 
was in fact and in law the bankrupt's propèrty, the district court 
could not grant the motion and order a surrender of the propèrty 
without hearîng such évidence as the bankrupt's creditors might 
produce, and deciding whether the propèrty formed a part of the 
bankrupt's estàte, It declined to, do this upon a mère motion, and 
remitted the petitioner to his action at law in any court of compé- 
tent jurisdiction, or to an intervention in the bankruptcy proceed- 
ing, where the issues involved could be more formally presented and 
determined. It is manif est, therefore, . that the order made below 
was not an erroneous order which this court should disturb, unless 
it be true thàt the petitioner had the right to hâve the controversy 
between himself and the bankrupt's creditors touching the owner- 
ship of the saloon determined on a mère motion. He was denied 
np other right, since the order made below leaves him at full liberty 
to assert his title to the propèrty in controversy in any other appro- 
priate form of proceeding. We are unable to hold that tue peti- 
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tioner is entitled to hâve his right to the property adjudicated upon 
a mère motion, but are of opinion that in the exercise of its discré- 
tion the district court had the power to require the petitioner to as- 
sert his title to the property by a plenary action or by an interven- 
tion. It is true that it is the duty of ail courts to see that such 
process as they may issue directing the seizure of property is not 
abused or so executed as to needlessly oppress or injure third per- 
sons who are Etrangers to the litigation. Ordinarily they should 
act with as much expédition as possible when complaint is made that 
under color of process tlïe rights of third parties hâve been invaded. 
Gumbel v. Pitkin, 124 U. S. 131, 145, 146, 8 Sup. Ct. 379, 31 L. Ed. 
374 ; Boltz V. Eagon (C. C.) 34 Fed. 445, 447. But the obligation 
to grant relief for an alleged abuse of its pfoCess is not so impera- 
tive as to require a court to hear and décide on a mère motion 
whether its ofïicer has acted wrongfully, in every case when it is 
suggested that he has seized property that was not within the terms 
of his warrant. When third parties claim title to property that has 
been seized by the inarshal under a warrant, as forming part of a 
bankrupt's estate, it will sometimes be found most convenient to set- 
tle the controversy summarily on a mère motion filed in the bank- 
ruptcy proceedings; but in other cases, where the claimant's right 
dépends upon a décision of contested issues of fact or disputable 
questions of law,' it will doubtless be found most expédient to re- 
quire the controversy to be determined by a plenary action either 
in the bankruptcy court or in some other court of compétent juris- 
diction. As such controversies arise, the bankruptcy courts can best 
détermine how the issues involved can be tried with least delay, in- 
convenience, and expense, and with the greatest assurance of reach- 
ing a correct resuit. They should accordingly be allowed to direct 
the course of procédure in such cases, and orders made in that 
behalf should not be disturbed unless the case discloses a clear abuse 
of this discretionary power. In view of the charge made by the 
bankrupt's creditors in the case in hand that the mortgage under 
which the petitioner claimed was fraudulent in fact as well as void- 
able under the provisions of the bankrupt act, we are satisfied that 
the order made by the learned district judge declining to dispose 
of thèse issues on a mère motion, and requiring them to be tried and 
determined in a plenary action or by an intervention, was a reason- 
able and proper order. 

The pétition to obtain a review and a nullifîcation of that order is 
accordingly dismissed at the costs of the petitioner. 



In re NOVAK. 

(District Court, N. D. lowa, Cedar Raplds Division. October 11, 1901.) 

Baukrdptot— TiTLB OF Trcstbb to Mobtgaged Pkopebty— Right of Kbdbmp- 

TION. 

Where undèr the state laws the légal title to mortgaged property re- 
malns In the mortgagor, such title vests In his trustée In bankruptcy, 
together with his statutory right of rédemption from a foreclosure sale 
under a decree rendered after the adjudication. 

111 F.— 11 
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'■Tri Baîiki-ulitcy. On certificate of ireferee presenting question of 
fîëlit of trustée to-fedçem certain' realty from foreclosure sale. 

S, tîl Fairallj Ranck .&, Bir^dley, and W. J. Baldwin, for trustée. 
Remley & Ney/ for tankrupt. 

.SHIRA-S,"District Jùdgp. The question presented by the certifi- 
cate of ih& référée is wKfether the trustée in this case has the right 
to rècïeéjn certain realty from a sale made therebf under a decree 
of foréclpsure: rendered by the district court of Johnson county, 
lowà, ,on the lyth day of September, 1900, in which case the bank- 
rupt an4 the trustée weré njade parties défendant. On behalf of the 
bankrùpt it is CQntendeçJt'thât the decree, by its terms, bars ail equity 
of rédemption, and therefore the trustée cânnot exercise such right, 
and furthèfmore that, if not barred by the terms of the decree, the 
trustée possesses and can ekercise otily the right of rédemption con- 
ferrëd by the statutes of lowa upon creditors of the debtor, who are 
requirèq to redeem within nine months from the date, of sale, and 
that the right rese'rvefd by the statuté to the judgment debtor to 
redeem within the thfèê months succeeding the nine months is a 
Personal; right belortging to' the debtor, which will not pass to the 
trustée in bankruptcy. The decree of foreclosure in terms bars ail 
the equity of redettiption of ail of the défendants, but this only means 
that .the équitable right to redeem from the mortgage is barred, leav- 
ing to the parties the righ^ts of rédemption from the sale which are 
provided by the statutes of lowa. If it be true that in this case the 
trustée possesses only thé right of rédemption accorded to creditors, 
then he cannot fèdeem from the sale, as that took place more than 
nine months ago. Under the law of lowa the title to mortgaged 
realty rfemâins in the mortgagor, and under the provisions of section 
76 of the bankftipt act there paSsed to the trustée in this case the 
titlé'held by the bankrupt ât thé 'date of the adjudication to ail "prop- 
erty which prior to the filing of thé 'pétition he could by any means 
hâve transferred or which might hâve been levied upon and sold un- 
der judicial process against him." The adjudication in bankruptcy 
preceded the entry of the decree of foreclosure, and therefore at 
the date of the adjudication the title to the realty passed to the 
trustée, and was vested in him at the date of the decree and at the 
date of the sale had thereundef. Under thèse circumstances the 
trustée is the successor to the rights of the bankrupt in said prop- 
erty, including the statutoïy right of rédemption; and the référée 
rightly held that there wasftôUnterest left in the bankrupt which 
would preclude the trustée from exercising the right to redeem the 
property in case it was deemed advisable so to do. 

The ruling of the référée js therefore affirmed. 

As a matter pf equity, .the trustée should act promptly in the 
prémises, and, if he cohcludes riot to redeem the property, he should 
at once ndtify thé bankrupt of such conclusion, in order that the 
latter may redeem from the sale if he wishes to do so. 
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In re BLLITHORPE, 

(District Court. W. D. New York. August 8, 1901.) 

No. 382. 

BA.NKRUPTCT— Exemptions— Property Purchased with Pension Monet. 

Under the laws and décisions of New York a bankrupt pensloner of 
the TJnlted States Is not entitled to hâve set off as exempt real property 
purchased in the flrst instance partly with pension money, but ont of 
which he has withdrawn, by way of mortgage, more than the pension 
money originâlly put in, and used the money so withdrawn In other 
ventures. 

In Bankruptcy. On review of order of référée. 

Calvin S: Crosser, for bankrupt. 
William H. Means, trustée, in pro. per. 

HAZEL, District Judge. The bankrupt objects to the refusai of 
the référée to set off to nim as exempt certain real property alleged 
to hâve been purchased with pension money. Under the provisions 
of the bankruptcy act, the bankrupt is entitled to the exemptions 
allowed him by the state of his résidence. The présent case is 
therefore governed by the laws of the state of New York. The au- 
thority for the bankrupt's claim is based on section 1393 of the 
Code of Civil Procédure of the state, which provides, among other 
things : 

"The pay and bounty of a non-commlssioned offlcer, muslcian or private 
In the military or naval service of the United States or the state of New 
York; a land warrant, pension or otheç reward heretofore or hereafter 
granted by the United States, or by a state for military or naval services: 
* * * are also exempt from levy and sale, by vlrtue of an exécution, and 
from selzure for non-payment of taxes, or in any other légal proceedlng; 
except that real property purchased with tlie proceeds of a pension granted 
by the United States for military or naval services and owned by the pen- 
sloner, or by his wife or widow, Is subject to selzure and sale for the col- 
lection of taxes or assessments lawfully levied thereon." 

This section has been construed by the state court of appeals, 
and the rule of that court will be adopted hère. The exemption of 
the pension money is for the benefit of the pensioner, and is not 
permitted to inure to the benefit of any other person. The money 
may be applied to his support and maintenance, may be saved intact 
for future use, or may be invested by the benefîciary in real or per- 
sonal property necessary for the njaintenance and support of him- 
self and faniily. Such property is exempt as long as it can be strictly 
identified as the actual proceeds of the pension. If the pension is 
embarked in business enterprises or employed in spéculation, which 
results in mtermingling the bounty of the government with other 
property interests and rendering the pension funds incapable of 
identification, then the statutory exemption is lost. Bank v. Carpen- 
ter, 119 N. Y. 550, 23 N. E. 1108, 7 L. R. A. 557, 16 Am. St. Rep. 
855. The référée has exhaustively and accurately reviewed the au- 
thorities upon this question. He has fully and correctly reported 
the facts. I hâve examined the évidence as handed up by the référée. 
It cléarly appears that the real property in question was only partly 
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purchased with pension money, an4,was not necessary or conven- 
ient for the support and maintenance of the pensioner and his 
family. It is nùt essential that thé pensioner should réside on the 
property claimed to be exempt, but, as the référée well states, it is 
not unreasonable to require that a bankrupt claiming exemption 
should show: 

"(1) That the property claimed was orlglnally purchased, or Is the out- 
come by exchange or transfert of property orlglnally purchased, with the 
pension raoney, and that Its substltute now claimed was and is necessary 
and. con veulent for the support and maintenance of the pensioner' s family; 
and (2) that the property claimed Is worth àbove the mortgage no more than 
the pension money orlglnally put In, and that that money Is still In the 
property." 

It is insisted by counsel for bankrupt that, inasmuch as a pen- 
sioner would be entitled to an increase of pension money judi- 
ciously invested, an investment in real estate, and the increase there- 
of realized by virtue of rents, barter, and sale, are also exempt. 
The rule of law, briefly stated, is that if the investment solely of the 
pension money is in the nature of a particular kind or class, in- 
tending to provide eitTier for the présent or future welfare of the 
pensioner and his family, it will be protected as exempt. The proofs 
do not show that any such intention gxisted on the part of the 
bankrupt at the time of the investment nor since, and it also ap- 
pears that the bankrupt has more than twice received the amount 
of pension money invested in this property, as a resuit of sales of 
a portion thereof. Proof of the essential éléments justifying exemp- 
tion is lâcking. ' 

The question submittèd for réview, whether under the laws and 
decisipns. of the state of New York a bankrupt pensioner of the 
United States is entitled to claim and hâve set ofï to him as exempt 
real property purchased in the' first instance partly by pension money, 
out 6f #hich thé bajikrupt hàâ withdrawn, by way of mortgage, 
more môhey than the pension money originally put in, and used such 
moneys sp withdrawn in other ventures, must be answered in the 
négative. So ordered. 



TINITÏ3D STATES y. ONE PEARL NECKLACE et al. 

(Circuit Court of Appeals, Second Circuit August 22, 1901.) 

;"-^'' Nb. 135. ■ 

1. CusTOMS DuTiHis— ADMiNisTBATiorr— Entry ob" Pasbbngbb'b Baggaoe. 

Rev. st. §§ 2799, 2801, are not inténded to provide alternative methods 
of deallng iplth' the baggage of a passenger enterihg the tlnited States, 
and the discrétion glven io the customs officers by section 2801 to make 
an examlnatlpn of fiuch baggagê does not dispensa wlth the necesslty 
of maklng the entry.requlred by section 2799 In ail cases before the bag- 
gage can be landéd: 

a BAMB— FOI^I'BtTtoBB— FAlttJSïl TO MENTION ArTICLB FOR EnTBT. 

Any dtitlàblè artfôle f<>uad lii the bâggage of a passenger enterlng the 
United States, whlch wàs not at thè time of maktng the entry of such 
baggage under Rev. St. § 2799, "mentloned to the collector before whom 
such entry was made by the person maklng the entfy," Is subject to 
forfelture, under the provisions of section 2802, wlthout regard to the 
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existence of any fraudulent intent; but it Is a sufficlent "mention" of 
an article to avoid forfeiture if it is called to the attention of the offlcer 
■who, as représentative of the collector, takes the entry or déclaration, 
although it is not mentioned therein. 

& Same— Exemptions— Personal Appabei, and Effbcts. 

Paragraph 697 of the tariff act of 1897 (30 Stat. 202) places on the free 
list "sueh articles of wearlng apparel, personal adornment, toilet articles 
and simllar personal efCects as are in the use of and accompanying per- 
sons arriving in the United States and are necessary and appropriate 
for the immédiate purposes of the journey and their présent comfort 
and convenience: provlded that in case of résidents of the United 
States returning from abroad ail wearing apparel and other personal 
effects taken by them out of the United States to foreign countrles shall 
be admltted free of duty, without regard to their value, • * • but 
no more than one hundred dollars in value of articles purchased abroad 
by such résidents of the United States shall be admltted free of duty 
upon their return." Belê, that such paragraph classlfles exempt articles 
accordlng to the citizenship of the persons arriving In thls country, and 
that the provisions preceding the provlso hâve no application in case of 
a citizen of the United States, whose exemptions are those only enumer- 
ated in the provlso. 

4. Same— Forfeiture— Pailure to Déclare for Entrt, 

The fact that the printed form for entry of baggage prepared by the 
treasury department and presented to passengers entering the country 
for signature is misleadlng and unintelliglble, or that it is not properly 
fiUed out by the customs offleers, wUl not relieve a passenger from the 
forfeiture conséquent upon hls failure to mention to the oflîcer articles 
•whlçh are dutiable. 

6. Same— Action for Forfeiture— Instructions. 

In an action by the United States for a forfeiture of property for an 
alleged violation of the customs laws, It is error to charge the Jury that 
the govemment has a lien upon the property, and can recover the duty 
thereon, although they should return a verdict for défendant, such In- 
struction belng irrelevant to the issues, and one which could serve no 
purpose except to unduly influence the jury. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Henry F. Burnett, U. S. Atty. 

W. Wickham Smith, for défendants in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The government was the plaintifï in the court 
below, and brings this writ of error to review a judgment for the 
claimant entered upon the verdict of a jury. 105 Fed. 357. The 
action was brought to condemn as forfeited to the United States 
certain jewelry, the property of the claimant, seized June 24, 1899, 
by the collector of the port of New York, upon the theory that it 
had been introduced into the United States in violation of the revenue 
laws. The information contained four counts. The first count aver- 
red that the articles of jewelry were smuggled and clandestinely in- 
troduced into the United States, with the intention of defrauding 
the revenue. This count was abandoned upon the trial. The second 
count averred that the jewelry was dutiable merchandise fraudulently 
imported into the United States by the claimant without entering 
the same for duty, and without paying the duty thereon, and was 
h'able to forfeiture under section 3082 of the Revised Statuies. The 
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third count averred that the articles were subject to duty, were 
found in the baggage of the claimant when she arrived within the 
United States on the steamship St. Paul, and had not been men- 
tioned or declared to the collecter at the time of making entry of 
said baggage, and were Hable to forfeiture under section 2802 of the 
Revised Statutes. The fourth count averred that the articles were 
subject to duty, and were brought into the United States in the 
steamship St. Paul, and unladen and delivered within the port of 
New YQrkirom said vessel without a permit from the collecter and 
naval oÔicer according to sections 2872 and 2874 o{ the Revised 
Statutes. 

Uf)on the trial of the action the following facts appeared: The 
claim^ilt, a passenger returning to her home in the city of New York 
from a visit.to Europe, arrived on the steamship St. Paul at the 
port of New York on the 24th day of June, 1899, bringing with her 
as baggage several trunks and other parcels of luggage. Before the 
vessel reachéd the dock, she made an ehtry of her baggage, and 
subscribed and verified by oath the accompanying déclaration pre- 
sented to he;; by one of the customs ofHcers, in which she specified 
the number of her trunks and other parcels. The déclaration con- 
tained the following printed statement : 

"Tbat sucb baggage Is my personal property (and that of my mald, who 
accompanies me); that ail of the articles In my baggage or on my person 
purchased abroad (and Intended for others or for sale), and thelr cost priées 
paid by me, or by others who hâve Intrusted them to me, are fully set forth 
and described in the annexe4 entry; that, 'with the exception of said articles, 
the said baggage contains only such wearlng apparel and personal effects 

(as were taken by me and my ont of the United States) and includea 

only such articles as are in the use of and necessary and appropria te for 
the immédiate purposes of the Joumey and présent comfort and convenience 

of myself (and my ), and are not articles Intended for other persons or 

for sale." 

The entry annexed to the déclaration set forth the foreign cost of 
two articles which she had purchased abroad, but did not mention 
the cost price of any of the jewelry; nor did it contain anything to 
indicate that there was any jewelry in the baggage. After the vessel 
reached the dock, and claimant had disembarked, and her baggage 
had been landed, and while it was being examined by the customs 
officers,. she was accosted by one of them, and told by him that he 
was informed that she had with her valuable jewelry which she had 
not entered for duty in her déclaration. He asked her to indicate 
that part of her baggage in which it could be found, whereupon she 
stated that her jewelry was in the satchel then in her hands, and 
handed the satchel to the officer. The satchel was opened, and found 
to contain, besides toilet articles, jewelry of the dutiable value of 
over $40,000. Among the jewelry a large necklace of the value of 
$35,000 and a small one of the value of $4,500 were présents which 
had been given to her during her visit in Paris shortly before she 
left to return home. None of the jewelry was entered upon the 
vessel's manifest. Besides proving the foregoing facts, the govern- 
ment gave évidence tending to show that when the claimant signed 
the déclaration she was asked by the customs officer if she had with 
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her in her baggage or on her person anything purchased abroad, 
and made reply that she had the two articles mentioned in the entry, 
and that when she handed the satchel containing the jewelry to the 
officer she stated that there was nothing in it but what she had 
taken from this country abroad. It was further shown that the 
practice of the treasury department at the port of New York was, 
and for niany years had been, to examine the baggage of passengers 
upon arriving vessels after such vessels reach their wharf ; that when 
the vessels arrive within the harbor they are boarded by the customs 
officers, and with their assistance the passengers are asked to sub- 
scribe a printed document entitled "Baggage Déclaration and Entry," 
and fill out the blanks therein descriptive of their articles ; that when 
a vessel reaches the wharf ail the baggage of the passengers is trans- 
ferred to a portion of it which is surrounded with a rope and has a 
gâte at which one of the ofificers is stationed ; that the passenger and 
a customs officer proceed to and sélect the baggage of the former, 
and the officer proceeds to examine it ; that, if dutiable articles are 
found in the baggage, one of the appraisers assigned to that dock 
is called upon to appraise its value, and, after its dutiable value has 
been fixed, the passenger, accompanied by a customs officer, goes 
to the desk of the collector, and pays the duty, this desk sometimes 
being inside the rope and sometimes outside; and that, after the 
examination is complète, each pièce of baggage is marked by the 
customs officer, and it is then permitted to be removed through the 
gâte. 

At the close of the évidence introduced by the government the 
claimant moved the court to dismiss the information. In denying 
the motion the trial judge announced that he should rule "that arti- 
cles belonging to the class of personal baggage or personal efifects, 
although they may be dutiable by reason of their amount, are not 
to be forfeited, under the présent practice of the department, unless 
there is some concealment or fraud which brings them within some 
other provision of the Revised Statutes than section 2802." The 
government then introduced further évidence showing that there 
were distributed among the passengers of the St. Paul printed cir- 
culars such as are customarily distributed by the customs officers 
upon the arrivai of a vessel in the harbor. Thèse circulars were en- 
titled "United States Custom Notice," and read as follows: 

"To Passengers Arriving from Poreign Countries: It will be necessary 
for you to make a déclaration before the United States customs officer in 
the saloon of this vessel stating the number of your tninljs and other pack- 
ages and their contents; and résidents of the United States returning from 
abroad should provide a detalled list of articles purchased abroad, and the 
priées paid therefor. A failure to déclare ail dutiable goods in your posses- 
sion will render the same liable to seizure and confiscation, and yourself to 
fine and imprisonment. ♦ • • By Order of the Secretary of the Treas- 
ury." 

The claimant then introduced évidence tending to show that she 
had not seen any of the circulars distributed on the steamship ; that 
she did not state, when she handed her satchel to the customs officer, 
that there was nothing in it but what she had taken from this country 
abroad; that in omitting to mention the jewelry in her déclaration 
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she dîd not do so intentionally; and that she was throughout acting 
upôn the belief that the jewelry was not dutiable. At the close of 
the évidence the government moved the court to direct a verdict in 
its faVor upOn the three counts of the information. The motion was 
d.eniefï, and the government éxcepted. The trial judge submitted the 
case to thé jury under insttuctipns which, as we understand them, 
were, in substance, that if the jewelry was brought in by the claim- 
ant withput any purpose of escàping tlae payment of duties, and not 
as merch^ijdîse in the guise; of baggage, she was entitled to a verdict. 
The government éxcepted to the instructions generally, and especially 
to the instructions in respect to the necessity of proof of fraud to 
authorize a verdict of condemnation. 

The principal question whîclï . h^s been argued at the bar îs 
whether the court below shotild not hâve ruled that the jewelry be- 
came liable to forfeiture under section 2802 of the Reyised Statutes, 
irrespective of any évidence of , fraudulent intent on the part of the 
claimant. The statutory provisions which bear upon the question 
are found in sections 2799, 2801, and 2802 of the United States Re- 
vised Statutes. Thèse sections read as follows : 

"Sec. 2789. In order to ascertain what articles ought to be exempted as 
the wearlng apparel, and other Personal baggage, and the tools or Imple- 
ments of a mechanlcal trade only, of persons who arrive In the United States, 
due entry thereof, as of other, merchandlse, but separate aud distinct from 
that of any pther merchandlse itnported from a forelgn port, shall be made 
wlth the collecter of the district in which the articles are Intended to be 
landed by the owner thereof, or hls agent, expressing the persons by whom 
orrfor whom such entry Is made, and particularizing the several packages, 
and thelr contents, wlth their marks and numbers; and the person who shall 
make the entry shall takç and subscrlbe an oath before the collecter, 
declaring that the entry subscrlbed by hlm and to which the oath Is annexed 
cpntalns, to the best of hls knowledge and belief, a just and true account 
of the contents of the several packages mentloned la the entry, specifying 
the name of the vessel, of her master, and of the port from which she has 
arrlved; and that such packages contain no merchandlse whatever other 
than wearlng apparel, personal baggage, or, as the case may be, tools of 
trade, specifying It; that they are ail the property of a person named who 
has arrlved, or who is shortly expected to arrive in the United States, and 
are not directly or Indirectly imiported for any other, or intended for sale." 

"Sec. 2801. On compllance wlth the two preceding sections, and not other- 
wlse, a permit shall be granted for landing such articles. But whenever the 
collecter and the naval offlcer, If any, think proper, they may direct the 
baggage of any person arrlvlng within the United States to be examined by 
the surveyor of the port, or by an inspecter of the customs, who shall make 
a return of the same; atid If "ahy articles are contained therein which in 
their opinion ought not to be exempted from duty, due entry of them shall 
be made and the duties thereon pald. 

"Sec. 2802. Whenever any article Subject to duty is found In the baggage 
of any person arrlvlng within the United States, which was not, at the time 
of maklng enttry for such baggage, mentloned to the collecter before whom 
such entry was rdade, by the person maklng entry, such article shall be for- 
felted, and the person In whose baggage It Is found shall be liable to a pen- 
alty of treble the value of such article." 

Thèse statutés apparehtly prOvide a spécial System for the en- 
try of dutiable articles contained in the packages of baggage brought 
by passengers arriving by vessel in the United States from foreign 
countries. Dutiable articles brought by such passengers, but not 
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in theîr packages of baggage, are to be entered as merchandise, 
pursuant to section 2785 of the Revised Statutes, within 15 days 
after the report to the collector of the arrivai of the vessel ; and, if 
not entered, or if the duty thereon is not paid, and the omission is 
with fraudulent intent, they are Hable to forfeiture by the provisions 
of section 3082; and, if unladen from the vessel without the payment 
mentioned in section 2872, they become forfeited by the provisions 
of section 2874. None of thèse statutes in respect to the entry and 
unlading of merchandise hâve, in our judgment, any application to 
the case of dutiable articles brought by passengers in their packages 
of baggage, and as to such articles the entry and unlading is gov- 
erned by sections 2799 and 2801. The requirement that the entry 
shall particularize the packages and their contents, and be accompa- 
nied with the sworn déclaration of the passenger, is doubtless in- 
tended to inform the customs ofïîcer so fuUy and specifically about 
the contents of the packages that no dutiable articles will be likely to 
be omitted by reason of the ignorance, misapprehension, or decep-, 
tion of the passenger in making his entry. Until this entry has been 
made, the baggage cannot be landed. After it has been made, and 
as a further précaution against the introduction of dutiable articles, 
the customs ofïicers are permitted, if they think proper, to examine 
the baggage. If they make such an examination, and iind in the bag- 
gage any articles which they deem dutiable, they are to require due 
entry of them to be made, together with payment of the duties. 
But, if an article subject to duty is found in the baggage which was 
not mentioned to the customs officer when the passenger made his 
entry, it is liable to forfeiture. This provision refers to articles not 
mentioned when the passenger has made the entry provided for by 
section 2799. The terms of the three sections do not sanction a 
construction whereby the forfeiture is saved if the passenger men- 
tions the dutiable articles when a new entry is required, and they 
hâve been discovered by the customs officers in examining the bag- 
gage. The three sections are a modification of provisions originally 
embodied in the act of March 2, 1799. I" that act the provision em- 
bodied in section 2801 permitted the entry by the passenger previous 
to the examination of the baggage to be dispensed with at the dis- 
crétion of the customs officer, and an examination of the baggage 
substituted. The ruling of the court below seems to hâve been 
made upon the theory that section 2S01 was open to the same con- 
struction, that it was compétent for the custom-house officers to 
forego a compliance by the passenger with the making of the entry 
and déclaration prescribed by section 2799, and that in such case 
the passenger would not incur liability of forfeiture for not mention- 
ing dutiable articles in his entry. In the revision of statutes any 
language of the original act which justifîed the construction that the 
entry pursuant to section 2799 was a matter optional with the cus- 
toms ofhcers has been eliminated, and, as the language is plain and 
unequivocal, we. are not permitted to resort to the original act to 
interpret the section differently from its terms. As the sections now 
read, there must be an entry pursuant to section 2799, and there may 
also be an examination of the baggage, and a further entry, pursu- 
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ant to section 2801, if dutiable articles are found. They do net con- 
tepiplàtë a formai custom-house entry, — probably because this 
wbuld put the passeng^er to nçedless delay and inconveniençe ; 
thQugh doubtless, under the stâtutory powers of régulation con- 
ferred upon the secretary of the treasury, it would be compétent for 
the treasury department to require such an entry. The forfeiture 
provision does not mean necessarily that the article is subject to for- 
feiture whenever it appears that it was not mentioned in the entry or 
the déclaration. The statute does not so déclare, and as a pénal 
statute it is not to be.enlarged by implication to embrace cases not 
within its terms. The entry and déclaration by the passenger are 
usûally made upon the vessel, and often hurriedly, and omissions 
may occur in the documents from inadvertence or ignorance as well 
as from intention. The documents are executed in the présence of 
the custpms ofEcer who administers the oath to the déclaration, and 
who iff^he représentative of the coUector in receiving the entry; 
and, if thèse omissions are brought to his notice by the passenger, it 
vvould sèem to be sufificient to satisfy the statute. If at any time 
while the entry is being made, and before it is completed, there is a 
disclosure by the passenger which is sufificient tô put the customs 
ofi&cer upon inquiry as to the dutiable character of any of the con- 
tents of the, packages, we think that within the meaning of the stat- 
ute iï is tb'be deemed that the articles were "mentioned to the col- 
lecter befpré' whom such entry was made," notwithstanding they 
were nQt mentioned in the documents. Of course, if the articles 
are mentiioned in the entry or déclaration, they are mentioned to the 
coUectoi*. Sefction 2802 does not make the élément of fraudulent 
intent an |itigredient of the cause of forfeiture. 

if'we Mve correctly ihterpreted thèse sections, it follows that, if 
the claimant' dmitted to rhention the jëWelry to the customs ofïicer 
who réceiv/éd her èntry made before the examination of her baggage, 
the articles b'ecame liable to forfeiture if they were in fact dutiable. 
Concededly, the two necklaces were subject to duty in about the 
amount of' $24,000, unless exempt by the provisions of paragraph 
697 of the tàriff act of July 24, 1897 (30 Stat. 202). That paragraph 
places upon the free list "such articles ôf wearing apparel, personal 
adomment, toilet articles, and similar personal effects as are in the 
use pf and accompanying persons arriving in the United States and 
are necessary and appropriate for the immédiate purposes of the 
journey and their présent comfort and convenience : provided, that 
in caSe of résidents ôf the United States returning from abroad, ail 
wearing apparel and other personal eflfécts taken by them out of the 
United States to foreigb couhti-ies shall be admitted free of duty, 
without regard to their Qu'aine, upon their identity being estabUshed, 
under appropriate rules and régulations to be prescribed by the sec- 
retary of the treasury, but no more than one hundred dollars in 
value of articles purçhased abroad by such résidents of the United 
States shali be aditiitted free of duty upon their return." As we read 
this paragraph,, it clàésifîes exempt articles according to the citizen- 
ship of the, persons arriving in this couritry. The proviso carves out 
an excejitioii'îrciim the gênerai clause in the case of our own citizens. 
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and the gênerai clause as to them is as if it did not exist. Taken 
together, the clause seems to be designed to permit foreigners coming 
hère as visitors or intending to remain to bring with them, without 
paying duties, such of the articles enumerated as are appropriate for 
the purposes of the journey, — or, in other words, whatever is in- 
cluded in the term "baggage" according to judicial définition, — and 
to restrict our own citizens returning from abroad to bringing in 
free of duty such baggage as they may hâve seen fit to take with 
them upon a foreign journey, together with articles purchased abroad, 
not exceeding in value $ioo. Unless the articles belong in one of 
the two catégories, they are not exempt ; and it is wholly immaterial 
whether they are purchases or présents, or whether they belong to 
the person bringing them. We cannot doubt that the jewelry was 
dutiable. 

We are unable to appreciate the argument for the défendants in 
error that, because of the misleading and unintelligible form of the 
déclaration, the jewelry was not liable to forfeiture. The forms are 
prepared by the treasury department for the convenience of pas- 
sengers, and to facilitate the making a sufficient entry of their bag- 
gage. Thé form in question was prepared for the purposes of sec- 
tion 2799. It is not perspicuous, and is discreditable to the depart- 
ment, because it is calculated to befog the understanding of those to 
whom it is presented. It was evidently prepared for two classes of 
passengers, foreigners and our own citizens. If some of the clauses 
had been erased by the claimant or the customs ofRcer who received 
it, the déclaration would hâve fully served the purpose of the sec- 
tion. But, however inappropriate, or even misleading, the form may 
hâve been, the circumstance does not help the claimant. The statute 
imposed upon her the duty of making a proper entry and déclaration, 
and she could not escape the obligation by transferring it to any 
other person. If the customs officer, in assisting her in doing what 
she was bound to do herself, did not exercise due care to correct' 
the printed form presented to her, the conséquences must fall upon 
her, however great may be the hardship. But there was no élément 
of hardship in the case. It was not because she made a déclaration 
and entry which may hâve been obscure and unintelligible to her 
that she subjected her property to forfeiture. If she had suggested 
to the customs officer that she had in her baggage such valuable 
jewelry, she would hâve been safe. It would seem that an ordinarily 
honest and intelligent person would, under the circumstances, hâve 
donc so. 

The statutes confer upon the secretary of the treasury the widest 
discrétion to remit forfeiture and penalties accruing for a violation 
of the custorhs and revenue laws. This discrétion has always been 
liberally exerted in cases where violation was unintentional or ex- 
cusable upon any considération. 

In ruling, as the court below did, that it was necessary for the 
government to show an intent to defraud the revenue on the part 
of the claimant in order to maintain its action, and unless the jury 
found fraud it was their duty to find for the claimant, we are of the 
opinion that error was committed, which should lead to a reversai 
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of the judgment. We also think that the court should hâve refused 
the instruction fequested in behalf of the claimant to the effect that, 
if the Jury should render'a verdict in her favor, the government would 
hâve a lien upon the jewelry, and could recover whatever lawful 
duties they were subject to. The instruction could hâve served no 
other purpose than to unduly Influence the jury in her behalf, and 
incline them to find in her favor upon the theory that, in any event, 
the government could not be a loser by their verdict. It submitted 
to the jury a considération which was wholly extraneous to the con- 
troversy to be decided. 
The judgment is reversed. 

LACOMBE, Circuit Jùdge. I concur in the conclusions and in 
nearly ail that is said in the opinion of the majority of the court. 
As to paragraph 697, howeyer, I do not concur in any construction 
which applies the $100 restriction to articles "purchasedabroad" un- 
less they are purchased by the "returning résident" of the United 
States. The language of the paragraph precludes any such con- 
struction, although, of course, on the theory of inhérent absurdity, 
the paragraph may be construed in the teeth of its text, as in the 
Holy Trinity Case, 12 Sup. Ct. 511, 36 L. Ed. 226. But to me there 
is nothing inherently absurd in the exemption of présents received 
abroad. Inasmuch, however, as claimant was a "person arriving in 
the United States," I am unable to see why the provisions of the 
first half of this paragraph do not apply ; and, inasmuch as the two 
necklaces were nôt necessâry or appropriate for the immédiate pur- 
poses of the journey, reach the same conclusion as the majority of 
the court. With' regard to the extraordinary form of entry which 
was presented to' the unfôrtunâte passengers arriving on tliis steamer, 
it would seem that the treasury depârtment was not responsible. By 
circular No. 141 (Treas. Dec. i?^,p. 816) that depârtment instructèd 
the customs officers as fbllows: ,.,. 

"In order tHat passengers may bçduly apprlsed of the requirements of the 
law, a notice to passengers whlcti ViU contaln a eopy of paragraph 697 la 
fuU and a référencé to the provisions of law as to underraluatlon and bribery, 
wUl be dlstrlbuted among the passengers;" 

This instruction exhibits mogt careful considération for the in- 
coming paSÉengers, but the so-talled "circular" proved in this case 
wholly fails to cofliply with thç iAstructions. ' 



MORRISON et al. v. SONN et al. 

(Circuit Court, N. D. New York. October 14, 1901.) 

No. 6,702. 

l. Patents— Suit FOR iNFKmQEMpNT— Défenses. 

In a suit for infringement the ehancellor should be satlsfled upon three 
fundamental questions: First. Has the patentée Invented somethlng? 
Second. Is the Invention descrlbed In the spécification? Third. Is It 
covered by the clatm? If thèse questions be ail answered In the affirm- 
ative, the court should not pei:mlt a défendant who has appropria ted ail 
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the advantageB of thc Invention to escape becanse of changes In form 
only, no matter how specloiis or Ingénions they may be. 
8. Samb — Validitt and Inpbingement — Brush-Makins Maohike. 

The Morrison patent, No. 570,604, for a brush-making machine, the 
essential feature of which is a reciprocating hopper for assembling the 
bristles in the recesses of the brush plate, discloses an invention of a 
high order of merit and usef ulness in the art, which was not antieipated, 
and the patent is valld, and entttled to a libéral construction. Olalm 1 
construed, and heîd infringed. 

In Equity. Suit for infringement of patent. On final hearing, 

George A. Mosher, for complainants. 

N. Davenport and William W. Morrill, for défendants. 

COXE, District Judge. This action is brought to restrain the 
infringement of letters patent No. 570,604, granted November 3, 
1896, to William Morrison for improvements in brush-making appa- 
ratus. The patent is now owned by the complainants. The main 
object of the invention is to provide efficient means for rapidly feed- 
ing and inserting short lengths of bristle into the recesses of an 
apertured plate. This is accomphshed by employing a reciprocating 
hopper for holding the bristles, having a reticulated bottom through 
the meshes of which, when the hopper is agitated, the bristles are 
sifted vertically and inserted in the receiving plate beneath, until its 
apertures are nlled with knots or bunches ready for the brush. The 
characteristic of the invention is that the bristle-receiving plate is 
supported in a fixed position relatively to the hopper while the latter 
is being moved rapidly towards and from the plate. The first claim 
only is involved. It is as foUows : 

"In a brush apparatus, thç comblnatlon with a brlstle-feedlng hopper hav- 
ing a reticulated bottom, and mechanism for agitating the hopper, of a 
bristle-receiving plate having a plurallty of bristle recesses and a stationary 
support for the plate below the hopper, substantially as deseribed." 

The défenses are lack pf novelty and invention and noninfringe- 
ment. 

The combihatipn of the claim contains the following éléments: 
First. A bristle-receiving hopper having a reticulated bottom. Sec- 
ond. Mechanism for agitating the hopper. Third. A bristle-receiv- 
ing plate having a plurality of bristle recesses. Fourth. A stationary 
support for the plate below the hopper. This combination is new in 
the art of brush-making. A reciprocating hopper was never used be- 
fore for the purpose of assembling the bristles in the recesses of the 
brush plate. Novelty is not negatived by the suggestion that at the 
time of the invention sieves for sifting ashes and flour were old. Wire 
gauze was old when Davy invented the safety lamp, and hard rubber 
was old when used as a plate for holding artificial teéth ; but no one 
disputes the valuable inventions residing in the new application. The 
use of a reciprocating hopper in brush-making was a novel and in- 
genious idea which would not occur to the ordinary mechanic. The 
truth of this statement will bè apparent when the phenominal charac- 
ter of the work accomplished is considered. A bushel of loose bristles 
is thrown promiscuously into the hopper. Thèse bristles are less than 
an inch in length and are zigzagged at every conceivable angle. A 
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quickjarrîng vertical, motion is imparted to the hopper and the bristles 
are quickly assenibed in the stationary plate below in vertical bunches 
ready *b be anchored- for use in the completed brush. Nothing in 
the art sug^sts stich a use or such a resuit. Prior to the Morrison 
inventipp, briishès were niade by hand, assisted, in récent years, by 
machinery at several stages of the proeess. Hellwig, in 1893, (letters 
patent No. 506,397) invented a brush machine in which a box is filled 
with bristles carefully arranged in an upright position above an 
apertHred receiving plate, or brush baék, which is firmly fastened 
to the box. The box is then secured to a jolting platform which, 
when agitated, causes the bristles to fall into the holes of the brush 
back. The bristles are in a perpendicular position from the begin- 
ning to the end of the jolting opération. Hutchinson, in 1895 (let- 
ters patent, No. 538,782) having in mind, undoubtedly, the Hellwig 
patent, thus describeis the prior art: 

"In making brushes it Is customary to arrange the bristles or hair In a 
box containing a perforated brush back and then to shake the box violently 
up and àxmn so as to force the bristles longltudlnally through the perfora- 
tions la the gaid brush back." 

HiS Object, evidently, was to produce a shaking machine of greater 
simplicity and capâcity than the Hellwig structure. There is nothing 
in either patent to suggest the use of a reciprocating hopper filled 
with bristles thrown in promiscùously. This feature is unquestion- 
ably the gist of the Morrison invention and it is found tiowhere in 
the prior art or any allied arts. 

The argument in favor of noninfringément rests wholly upon the 
allégation that the défendants do not use a removable guide plate or 
an équivalent theref or. Whether this position is tenable or not dé- 
pends largely upon the construction given to the claim. It is clearly 
the dùty of the court, being convinced that Morrison has made a 
vaduable step in the art of brush-making, to give the claim a libéral 
rather than a narrow and technical construction. There is nothing 
in the claim itself to require the limitation to a removable métal 
guide plate with funnel-shaped holes. The claim .speaks of a re- 
ceiving plate having a plurality ôf bristle recesses, It says nothing 
nlore. Neithef the prior art nor the spécification requires the limita- 
tion. Indeed, the patents in évidence s;how that plates of, both con- 
structions were used interchangeably and as well-recognized équiva- 
lents. That the patentée did not interid so to limit the fîrst daim is 
sho\yri by. the fact that the second claim is exprêssly restricted to a 
plat^ having downwardly tapering holes. In short, the court fails 
tô perçoive why a wdoden plate with holes of unifôrm size from top 
tô bottom is not within the claim. This is precisely what the défend- 
ants use, and they fill îts àpertures with bristles in the indentical man- 
ner described. In other wqrds, théy use the patehted combination 
and étèk to avoid resporisibility because, after using it, they adopt 
a différent method of holdiiig fhe bristles in place from that described 
in the spécification. /JThe essence of the invention ièiiôt found in the 
fprih 5f the plàtg, thp ihâiteriai cpmposing it, or thç shàpe of the holes. 
The plates in controverSy ate clearly équivalents. The défendants' 
plate could bè filled with bristles if placed under the hopper of thé 
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patent and the complainants' plate would operate equally well if held 
in position under the défendants' hopper. It cannot be possible that 
one using the identical machine described in the patent can escape 
infringement because he subsequently uses the apertured plate as 
a brush back. And yet if the contention of the défendants be carried 
to its logical conclusion it would compel the court to release an in- 
fringer who uses the machine of the patent because he uses some- 
thing in addition to that machine. The chancelier should, in thèse 
cases, be satisfied upon three fundamental propositions ; First. Has 
the patentée invented something? Second. Is the invention de- 
scribed in the spécification ? Third. Is it covered by the claim ? If 
thèse questions be ail answered in the affirmative the court should 
not permit a défendant, who has appropriated ail the advantages of 
the invention, to escape because of changes in form only, no matter 
how specious or ingenious they may be. It would be an exceedingly 
harsh construction, because the patentée has illustrated one way, and 
the preferred way, of making a brush by his machine, to hold that 
others may use the machine and avoid the conséquences because they 
adopt a dififerent though well-known method of holding the tufts 
in place. 

The complainants are entitled to a decree for an injunction and an 
accounting. 



WESTERN BILEOTEIC CO. v. KINLOOH TEL. C50. et al. 

(Circuit Court, E. D. Missouri, B. D, June 7, 1901.) 

No. 4,214. 

Patents— Infbingbment—Lightning Arkester. 

The Wliite patent, No. 438,788, for a potential flischarging protector or 
llghtning arrester for making an earth connection witli an eleetric circuit, 
construed, and held infringed as to claim 1, and not infringed as to 
claim 4. 

In Equity. Suit for infringement of patent. On final hearing. 
Geo. P. Barton and De Witt C. Tanner, for complainant. 
Chas. G, Bulkley, for défendants. 

MARSHALL,, District Judge. This is a bill in equity for an in- 
junction and the recovery of damages for the infringement of letters 
patent No. 438,788, dated October 21, 1890, issued to Anthony G. 
White for a potential discharger or lightning arrester. The patented 
device consists of two carbon plates mounted parallel to each other, 
and only separated by a thin dielectric. The solid portion of this 
dielectric;, which is preferably of mica, is slotted âo as to permit of 
disruptive eleetric discharges through the air space separating the 
plates. The upper plate has a plug of easily fusible métal or alloy 
fixed in a hole in its surface. In use one of thèse plates is connected 
electrically with a télégraphie or téléphonie circuit and the other 
with the earth. The purpose of the patented device is to protect 
télégraphie ôr téléphonie apparatus from injury due to lightiiing or 
to the accidentai crossing of the circuit by eleetric circuits conducting 
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pp^yiCrful currents under hîgh potential. The trespassing current of 
hîglï potential seeks a short jpàth to the earth. It breaks doWn the 
air djeléctric between the Carbon plates, and a spark or disruptive 
discharge from plate to plate results. If the current is of small 
volume, the spark is ail, but, if of any considérable volume, an arc 
forms, and beat ensues. Tlîè fusible plug .ttielts, and, runningdown, 
forms ^ condiicting union between the carbon plates. The résistance 
to the current at once ceàsés, the métal côols, and a permanent earth 
connection is made. 'The ïôUowing are the claims alleged to hâve 
beenihïringed by the défendants : 

"(1) A potential fllscharglng proteetoj; or llghtning arrester comprislng two 
çojiductiag plates placed wlt;li parallel surfaces closely adjacent to each 
other, adapted to be connected, respectively, wlth an electrlc circuit and the 
earth, and an intèrposed thln dtelectrld, one of the sald plates havlng a plug 
or mass ôf éaslly fusible eonductlrig material Imbedded In Its approximate 
surface, substantially as bereltbefore descrlbed, and for the purposes speci- 
fied." 

"(4) A protectlng appllance comprislng, two carbon plates Intei^psed be- 
tween the conduCtor of an eléctrle circuit and an earth connection, and con- 
nected, resp^tlvély, tberewltfir the sald plates havlng thelr opposlng sur- 
faces M>ughened, as described hereln, and placed closely adjacent to each 
other, but lelectrloally separated by an Intèrposed thln dlelectrlc, as de- 
scribed, whereby the disruptive dlseharge of a dangerous potential from an 
electrlc circuit to earth may be eftected, and means, such as a mass of 
fusible métal or alloy, for automatlcally establlshlng conductlve union be- 
tween the sald plates upon the development of an electrlc arc between them, 
substantially as described." ' 

The device used by défendants is similar tO ' the complainant's, 
with the exception that in it the carbon plates are held apart by a 
silk dielectric which is not slotted; and instead of the alloy plug of 
theWhite arrester each û'f the defenda:rits'. carbon plates contains 
in a çonical recess a lead pellet or shot, held in its place by a small 
quantity of beeswax. The opposing surfaces of the plates are not 
specially roughened, but are as smooth as the ordinary process of 
manufacture permits. It is, claimed that thèse différences so dis- 
tinguish the devices that the défendants cannot be held to be in- 
fringers. Although the Validity of the complainant's letters patent 
was, on the hearing, admitted, and it is only a question of infringe- 
ment, it wil} facilitate a discussion of that question to consider just 
what Whîtè's invention wàs. There had been lightning arresters 
bef ôre this invention. Qne method wag : to mount metallic plates 
paralièl to each other, and ç»i^ly separated by a thin dielectric. When 
One of thèse plate? was elèctrically connected with the Une and the 
other with the groùnd, currents of high potential would be diverted 
from the line. But it wa^ fotjnd that even the momentairy discharges 
fprm plate to plate diie to cùrrënts of high potential and small volume 
càus$d thrèads Of the substance of the plates to form, Connecting the 
ointes. Theréafter, while' thé arrestér would work effectually, it 
WOuW short-circuit the Ijjiej and so d.ivert from it the currents of 
io\y interisity necessary tplits opération. At the time of White's 
invention it involved no inventive skUl, to substitute carbon plates 
for tlj6 inetal plates before ùsed. The carbon plates are highly re- 
fracfôry, and the threads of the métal plates are obviated. But 



WESTERN KLicTRIC CO. V. KINLOCH TEL. CO. 177 

when persîsting currents of high intensity get on the line an arc is 
formed between the carbon plates. Great beat is generated, and 
danger from fire ensues if means are not used to connect the plates 
conductively so as to lessen the résistance. The carbon plates, in 
remedying one evil, brought another in its place. The latter defect 
was remedied by the insertion in one of the plates of the plug of 
easily fusible conducting material. White's invention then consisted 
in an arrester which would divert currents of high potential and 
small volume without impairing the wrorking of the line or its own 
efKciency, and which would also divert a persisting current of high 
potential by the forming of a conducting union between the plates. 
While not a pioneer invention, it marked a decided advance in the 
art. In the fîrst claim of the patent in suit one of the éléments 
is a "plug or rrtass of, easily fusible conducting material," and the 
défendants claim that ithe lead shot of their device are not easily 
fusible, within the meaning of this claim. In practice the shot used in 
the defendant's arrester sometimes, but rarely, melt. When a cur- 
rent of high potential persista, the wax melts, releases the shot, and 
they falling together form the permanent conducting union between 
the plates, provided the silk dielectric is then burned away at its 
approximate center. If the silk be not burned away, it holds the 
shot apart, and the union is not formed until it is so burned. The 
melting of the shot is at no time essential to the opération of the 
défendants' device, while in the White arrester the fusible plug is 
only released by its own fusion. The permanent conducting connec- 
tion formed by the complainant's device under a persistent current 
of high voltage does not, however, dépend on the melting of the 
entire plug. It is sufficient if it melts superfîciaUy, so as to be re- 
leased frqpi the hole in which it is held. So that the essential dififer- 
ence is that the défendants used a cément of wax, which is not a 
conductor, and melts at a slightly lower degree of beat than the 
alloy used in White's arrester ; and a lead shot, which is a conductor, 
and fuses at a slightly higher degree of beat than the alloy, instead 
of the homogeneous fusible plug of the White patent. The two 
devices operate in substantially the same way. In each the spark 
discharges do not develop sufficient heat to release the metallic con- 
ducting mass. But, when an arc is formed, heat is generated suf- 
ficient to release the plug or shot by the fusing of an easily fusible 
material. It.does not matter that in the one case the material fused 
is itself a coiiductor and in the other is not. In both cases a con- 
ductor is released, and the same resuit is prodwced in substantially 
the same way. But the défendants assert that the wax used in their 
device is but a workshop expédient for convenience in the assembling 
of the parts ; that it is to hold the shot until the parts are assembled. 
After that the silk dielectric is said to prevent the coming together 
of the shot and the short-circuiting of the line. But it appears that 
in practice the silk dielectric is sometimes burned away at a point 
which would permit the loose shot to come together, although the 
heat is not sufficient to melt the wax. In such case the wax plays 
an important part in the opération of the device. Without it the 
line would be short-circuited, and with it the opération of the line 
111 F.— 12 
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is npt interfered wîth, and the ar;ïester rçiTi*iin,sJn-a workinsg condi- 
tion. So that, hqwever useful the, wiàx piay be as a. workshop ex- 
pédient, it is also auseful feature of tîie complet^d device. The 
défendants aiso base an ^rgupienf; on the çarbonizable character of 
the dielectrip used by them. Whjte, ït^ describinghis invention, ex- 
pressed a préférence for mica as the solid portion of the dielectric 
separa,ting the carbon plates, "because carbonizablç dielectrics, — 
such as paraffined paper, — which are often used, when perforated by 
spark or flash discharges, frequently leave a carbonized edge round 
the perforation, which develops into a perfect and permanent earth 
connection." But the inventer did not limit himself to a spécial 
dielectric, Jn claim i of the patent itl^epnly expressed limitation is 
that the dielectric shall be thin, and in the description he especially 
recognizes that çarbonizable dielectrics may be used. I think the 
défendants' device infringes the first çlaini of the White patent. 

As to claim 4 a différent question is presented. The carbon plates 
claimed are plates haviijg their opposing surfaces roughened. In 
his spécifications the patentée States : 

"I also prefer to roughen the opposed: surfaces of both carbon plates, such 
roughened surfaces belng virtually composed of a large number of inter- 
spersed points and dépressions, it havlng been experlmentally ascertained 
that such a formation facilitâtes discharge and prevents short-circuiting of 
«lie plates." • 

It seems that, as originally applied for, claim 4 dififered from the 
présent claim 4, of the patent in the omission of the words "such as 
a. mass of fusible métal or alloy." It was rejectèd. The patentée 
aVnended the claim by the insertion of the words quoted, and said 
by way bf argumeint: , 

"Caalm. 4 is deslgned to cover substantlally the structure of the other 
clalms, wlth the further limitation that the cârbon plates hâve théir opposing 
surfaces roughened." 

In the manufacturé of its plates the complainant makes them rough 
by grinding them on an abradîng wheel. It is évident that the rough- 
ness describèd in the fourth claim is a necessary élément of the claim, 
and is intended to be something différent from the roughness neces- 
sàrily incidental to the manufacture of the carbon plates when rough- 
ness is not sought. Within the meariing of the fourth claim of the 
pàt,ént, the carbon plates of défendants' device do not hâve their op- 
posed sui'fàces roughened, and thîs claim is not infringed. 

It loUows that the complainant is entitled to a decree against the 
d^'fendants for an infringement of the first claim of lettérs patent No. 
4^8^88, and for the usûal ifljunction and accounting. 
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NEW YOEK CONTINENTAL JEWELL FILTEATION 00. T. CITY OF 

SULLIVAN. 

(Circuit Court, D. Indiana. October 4, 1901.) 
No. 9,9&4. 

1. Parties— Pedek AL Coukts— Cohpormitt to State Practice. 

Rev. St. § 914, requlring fédéral courts to conform to the state prac- 
tice In civil actions at law, does not authorlze the maintenance of an 
action at law, exclusively cognizable in such courts, by any one except 
the owner of the légal tltle to the cause of action, notwithstandlng a 
State statute requlring ail actions to be brought In the name of the real 
party in Interest.i 

3. Patents— Action at Law poh Infringement- Parties. 

Where the owner of a patent has granted an exclusive llcense to make 
and sell, but not to use, the patented article wlthln a specifled territory, 
an action at law against an Infringer by using the article wlthln such 
territory can only be maintained In the name of the licensor, though It 
may be brought for the joint use of the llcensee where he is entitled by 
the terms of the llcense to a share of the damages recovered, 

At Law. On demurrer to amended complaint. 

Bond, Adams, Pickard & Jackson, for complainant. 
Miller, Elam & Fesler and John S. Bays, for défendant. 

BAKER, District Judge. This is an action at law by the New 
York Continental Jewell Filtration Company for the use of itself 
and the O. H. Jewell Filter Company against the city of Sullivan to 
recover damages for the infringement of letters patent No. 293,740, 
issued to Isaiah Smith Hyatt on the içth day of February, 1884, for 
certain new and useful improvements in the art of fîltering. The 
complaint shows that by various mesne conveyances the entire right, 
title, and interest in and to said letters patent became vested in the 
plaintiflF on the Sth day of August, 1896. The complaint further 
shows that on or about the 2ist day of February, 1898, the plaintiff 
entered into a certain contract or agreement in writing with the 
O. H. Jewell Filter Company, a corporation organized and doing 
business under the laws of the state of Illinois, in which, among other 
things, it was provided that the plaintiff, upon certain terms and con- 
ditions in said contract specified, granted to the O. H. Jewell Filter 
Company an exclusive license to make and sell machines embodying 
and containing the invention described in the claims of said Hyatt 
patent for the entire term of said patent throughout the United 
States, except the New England States, New York, New Jersey, 
Pennsylvania, Maryland, Delaware, Virginia, the District of Colum- 
bia, West Virginia, North Carolina, South Carolina, Florida, Geor- 
gia, Alabama, and Mississippi, whereby, and by reason of which said 
instrument in writing, said O. H. Jewell Filter Company became 
the exclusive licensee under said letters patent granted to said Hyatt 
for the entire United States except the states above excepted. It was 
in said agreement provided that, in case any litigation thereafter 

1 Conformlty of practice to that of state courts, see notes to O'Connell v. 
Beed, 5 G. 0. A. 594; Insurance Oo. v. Hall, 27 C. 0. A. 392. 
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arose upon tlie said Hyatt patent against any înfringer thereof, said 
suit should be conducted at the joint and equal expense of the plaintiff 
and the O. H. Jewell Filter Company, and in case of the recovery 
of any damages in any such litigation such damages thereafter re- 
covered shouM be equally divided between the plaintiff and the O. H. 
Jewell Filter Company. The complaint further allèges that the 
plaintiff is the sole owner at law of ail daims, and demands of every 
kind and nature whatsoever growing ont of any infringement of said 
letters patent during the lifetime of said letters patent, subject only 
to the right of the O. H. Jewell Filter Company to assist in the con- 
ducting pf any litigation arising out of any infringement of said let- 
ters patent, and to share equally any damages that might arise there- 
from or be recovered therein. The complaint further allèges that 
the défendant, contriving to injure the plaintiff, and in violation of 
the plaintiff's rights, within six years immediately last passed, and 
during the lifetime of the patent, and before the exécution of the 
license as aforesaid to the O. H. Jewell Filter Company, wrongfully 
and unlai^fully, and without the authofity, licenSe, or consent of the 
plaintiff, made use of the said invention patented as aforesaid by 
erecting and causing to be erected in the city of Sullivan a filter plant 
containing and embodying the invention described and claimed in 
said letters patent, and by constructing or causing to be constructed 
the said filter plant containing, embodying, and employing the inven- 
tion in said letters patent described and claimed, and by making 
use pf the said filter plant containing, embodying, and employing the 
invention of said letters patent aforesaid ; thereby infringing the ex- 
clusive right secUred by said letters patent, owned by the plain- 
tiff as aforesaid, contrary to thè statute. The plaintiff demands judg- 
mént in the sum of $5o,ooo,;and pr^ys that under the, statute he may 
hâve siich additiohal amouiit, not lexceeding three times the aggre- 
gaté amount of actual dahiages, as the court may see fit to adjudge, 
and fôr costs. To this amended',cornpïaint the défendant, the city 
bf Siillivan, has interpogéd a demui;Ter alleging that said amended 
complaint does not state facts sufficient to constitute a cause of 
action. In argument the objection pointed out is that the Jewell 
Company has an equ^l' interest in tlje„ cause of action with the plain- 
tiff, and ought to hâve been joined as a coplaintiff. It is urged by 
counsel for the défendant that the statute of Indiana requires actions 
at law to be prosecùted in the name or nameg of the real parties in 
interest, and that the real parties in interest hère are the two above- 
naihed corporations. The rule suggested, even in cases cognizable 
in the courts of the state, is not a universal one, as will be seen by 
référence to the, case of Steeple v. Downing, ,6o' Ind. 478. In that 
casé the Downmgs were the owners of the' naked, -légal title to the 
lând in controversy, and one John Weston was the owner of the 
entité title in equity by virtue of a deed bf conveyance made to him 
before the commencement ^pf the suit by the Downing heirs, the land 
at thé time of th^ cpnvéyance being in the adverse possession of 
Steeple and wife. In this case it was held by the suprême court of 
the state that the action was well brought in the name of the Down- 
ings, the holders of the légal title, notwithstanding the fact that John 
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Weston was the owner of the entire équitable title to the land in con- 
troversy, and would alone be entitled to the fruits of the recovery. 
But, however the rule may be in the courts of the state, section 914 
of the Revised Statutes of the United States, requiring conformity 
of practice of the fédéral courts in actions at law with the practice 
in the courts of the state, does not compel, or even authorize, the 
maintenance of an action at law by any one except the owner of the 
légal title in cases exclusively cognizable in the courts of the United 
States. In this case the complaint shows that the légal title is in 
the plaintiflF, and that the O. H. Jewell Filter Company is simply a 
licensee. The terms of the agreement invest the O. H. Jewell Filter 
Company with the right to make and sell throughout the designated 
territory, but confers upon it no right whatever to use the patented 
invention. In the case of Waterman v. McKenzie, 138 U. S. 252, 11 
Sup. Ct. 334, 34 L. Ed. 923, it is held by the suprême court that an 
agreement by which the owner of a patent for an invention grants to 
another person the sole and exclusive right and license to manufac- 
ture and sell the patented article throughout the United States (not 
expressly authorizing him to use it) is not an assignment, but a li- 
cense, and gives the licensee no right in his own name to sue a third 
person at law or in equity for an infringement of the patent. This 
complaint shows that the whole légal title to the patent in suit re- 
mains in the plaintifï, and the plaintiflf is the only party entitled to 
maintain an action at law for the infringement of the patent. The 
rule is well and accurately stated in Walk. Pat. (3d Ed.) § 400, as fol- 
lows : 

"Where a person has recélved an exclusive Ucense to use or to sell a 
patented invention withln a specifled territory, ail actions at law against 
persons who, without right, hâve done anything covered by the license, 
must be brought In the name of the owner of the patent right, but generally 
for the use of the licensee." 

See, also, Littlefield v. Perry, 21 Wall. 205, 22 h. Ed. 577; Good- 
year V. McBurney, 3 Blatchf. 32, Fed. Cas. No. 5,574; Blair v. Lippin- 
cott Glass Co. (C. -C.) 52 Fed. 226. 

The agreement in this case is alleged to hâve conferred simply the 
right to make and sell the patented invention. The right to use the 
patented invention is not parted with by the plaintifï, but it still re- 
mains the owner of the right to use the patented invention. The 
wrong charged in the complaint is in the use of the patented invention. 
It is a wrong done to the right of use remaining in the plaintifï, and 
which never was transferred to the O. H. Jewell Filter Company. 

For thèse reasons the demurrer is overruled, to which the défend- 
ant excepts. 
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ADAMS CO. et al. v. SOHBEIBER & CONCHAE MFQ. CO. 
(Circuit Court, N. D. lowa, E. D. September 30, 1901.) 

L Patents— iNFRiifQBMENT—EQtjivALEKT Pakts. 

A mère change in the £orm o( an élément or part of a patented device, 
•where it performs the same functlon In substantially the same manner, 
does not arbld Infrlngemént. 

2. Same— Inpringkment— Mechanicai. Equivalents. 

The doctrine of mechanical équivalents conditions the construction of 
ail patents, only In différent degrees, depending upon the advauce made 
In the art by the Invention of the patent; and a patent for an article 
of improved construction, havlng éléments of novelty and usefuluess, 
thbugh wlthln narrow llmlts, protects the Inventor agalnst the appropria- 
tion by another of the substance of hîs Improvement by the substitution 
of devlces whlch are known équivalents, and perform preclsely the sanie 
ïunction, 

S. Samb. 

The mère strengthening of a part In a patented device to glve It longer 
Ilfe, whére It does not Improve or Changé the device In opération, does 
not Constltute Invention, nor dlfferentiate the new device from the old 
to avold Infringement. 

4. Same— ADjfOSTABLB Stove DXmfbes. 

The Farwell patent, No. 493,548, for an adjustable stove damper, claim 
2, construed, and Aeîd Infrlnged. 

In Equity. Suit for infringement of patent. On final hearing. 

M. M. Cady, Alphonse Matthews, and L. L. Bond, for complain- 
ants. 

Henderson, Hurd, Lenehan & Kiesel and Church & Church, for 
défendant. 

SHIRAS, District Judge. This case ihvolves the construction of 
the second claim of letters patent No. 493,548, dated March 14, 
1893, issued to Fay O. Farwell, as the inventor, one-half interest 
therein having been assigned to the Adams Company, of Dubuque, 
lowa. In the spécifications of the letters patent- the object of the 
invention is stated to be "to provide a damper to be used in repair- 
ing broken or worn-out dampers in stoves (more particularly cook- 
ing stoves), which shall be easily and readily placed in the stove, 
without taking the stove apart, and which shall be adjustable to 
stoves of différent sizes and of diflFefent rnakes or patterns, requiring 
handles of différent lengths." It appears from the évidence that 
for sbme years prior to the issuance of this patent the Adams Com- 
pany had been engaged in the manufacture and sale, among other 
articles, of stove repairs, including dampers, and had in its employ 
Fay O. Farwell, co-complainant in this case. The greater portion 
of the dampers manufactured prior to 1893 was of the kind or style 
known as the "Newby damper," described in letters patent No. 246,- 
S08, issued to A. S. Newby under date of September 6, 1881. Damp- 
ers of this make, however, could not be adjusted to stoves of différent 
sizes and styles without procuring a rod of the proper length, as the 
blade of the damper covild not be moved along the rod for any dis- 
tance without disengaging the rod from the lugs of the blade, and 
thus destroying the connection between the rod and the blade. Hav- 
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ing learned from his practical expérience in the business that neither 
the Newby damper nor any other style then known to the trade fairly 
met the requirements of an adjustable stove damper so constructed 
as to be usable in the repair of the différent makes of stoves in com- 
mon use, Farwell undertook the task of devising an adjustable 
damper that should, as nearly as possible, meet this want. The facts 
of the situation were that in the community were to be found stoves 
of many différent patterns, differing in the size of the flue opening, 
differing in the position of the fîues (which might be in the center 
or upon either side thereof), and differing in the position of the oven 
doors. The problem presented for solution was the devising of a 
stove damper adaptable to the différent sizes of flues and adjustable 
to the variant positions of the flues and of the oven doors, which 
could be readily put in place in the stove needing repair without 
the aid of a skilled mechanic. The solution reached by Farwell was 
the combination described in letters patent No. 493,548, the élé- 
ments of which are the blade, or that portion of the damper intended 
to cover the flue opening when the damper is closed, the rod by 
means of which the blade is operated, and the means of attachment 
between the rod and the blade, comprising lugs upon the blade 
through which the rod passes, and a screw for confining the blade to 
Ihe proper position upon the rod. The rod is made with two grooves, 
one on each side, extending nearly the entire length of the rod. The 
blade has reversely curved lugs in opposition upon its lower edge 
through which the rod is passed, and thus a means is provided for 
slipping the blade along the rod until it is properly placed in front of 
the flue opening, where it can be seCurely fastened by means of the 
screw or boit passing through the blade with a nut thereon. In this 
combination, as the rod is not permanently fastened to the blade, it 
can be inserted in the lugs from either side of the blade, and thus 
the handle or projecting part of the rod can be so placed on the side 
of the stove as to avoid interférence between the handle of the 
damper and the oven door. The Adams Company entered upon the 
manufacture of dampers of the Farwell type under the name of the 
"Diamond Adjustable Cook Stove Damper," and the large sales made 
thereof show that it has proved an acceptable article, well fitted for 
the purpose for which it is intended. Under date of April 18, 1899, 
letters patent No. 623,417 were issued to Anton Ohnermus and Henry 
Sanner for an improvement in çtove dampers, and the défendant, 
the Schreiber Conchar Manufacturing Company of Dubuque, com- 
menced the manufacture and sale of dampers in accordance with 
the spécifications of this patent, and thereupon the complainants, 
claiming that the damper manufactured by the défendant was an 
infringement of the rights secured to them by the second claim of 
the Farwell patent, brought this suit to enjoin such infringement 
and for an accounting, and the case has been submitted on the plead- 
ings and proofs. Upon the argument before the court and in the 
brief filed on behalf of défendant it is stated that the issue is nar- 
rowed down to the question of infringement, the position taken 
being that, in view of the prior state of the art,, the patent of com- 
plainants must be limited to a particular form, and cannot be con- 
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strued sô as to înclude the peculîar form found in the damper manu- 
faettireâ b^ the défendant company. 
The second claim of the Farwell patent reads as foUôws: 

"A stbvé damper, comprlslng a rod havlng twp grooves ta it, one on each 
side therecif, extendlng nearly Its entire length, and a blade formed wlth 
lugs on Its opposite sides, sald luge being fltted loosely ta the grooves or 
flûtes, and adjustable wlth the blade in aaid grooves to any point desired, 
so as to adapt the dampers to stoves requlrlng différent lengths of handles, 
and a screw lor confinlng the blade to lis adjusted position, substantlally 
as descrlbed." 

In the dampet manufactured by the défendant company is found 
a blade with lugs on its opposite sides, intended to reCeive the rod 
froni either end of the Ijladet and a rod so formed that the blade 
can be slipped along the same to any desired position, with a screw 
passing througfh the blade, one purpose of which is to fasten and 
hold in position the blade upon the rod. Substantlally, therefore, 
ail the éléments of the combinatioh described in the second claim oi 
the Farwell patent are found in the 'damper manufactured by the 
défendant company; but it is claimed that the forms of thèse élé- 
ments hâve been so modiiied or changed that the charge of infringe- 
ment cannot be sustained. The évidence shows, and it is so admit- 
ted in the brief of counsel for défendant, that the damper made by 
the défendant company is intended to accomplish the same purpose 
as the damper manufactured by the complainants, and therefore 
the question is whether there are tobe found in the component parts 
of {!îese dampers, to wit, the blade, the stem or rod, and the means 
of attaching or fastening the blade ih the desired position upon the 
rod, such différences as will serve té differentiate the one combina- 
tion from the other. The blades of each manufacture are alike in 
gênerai form, the only difïererice being that in complainants' dam- 
per the lugs intended to recéive the rod are an intégral part of the 
bfade as cast,' whereas in the defendant's damper three of the lugs 
are cast with the blade, and oné î's cast with a separate pièce, which 
is fastened with a screw to the blade when the damper is put in 
dperative condition. So far as thèse lugs are to be deemed to be 
parts of the blade and as parts of the combination for receiving the 
rod, their position and mode of opération are indéntical with the lugs 
of the Farwell damper, and the mère fact that in defendant's dam- 
ptcr the one lug is cast upon a separate plate, intended, however, to 
be fastèn«d to the blade, doesnotâonstitute an;fmaterial différence 
iri the form or mode of opération of the blade. It may be further 
said that, althoUgh the Adâ'ms Compariiy in fact cast the blade with 
the opposing lugs as intégral parts thet*eOf, there is nothing in the 
patent limiting thé cotnbinatibn in thië particular. Ail that is called 
for is a blade formed with lugs on opposite sidés, and this form may 
be gîven tô the blade by following the miethod adoptéd by the com- 
plainants or by following that adopted by the ; défendant, and both 
forms wiîl meet the requiréments df the FarwèU patent. Corning 
to the rods as parts of the tombination in the second elaim of the 
Farwell patent we find the fod described to be "a rod having two 
grooves in it, une on each sîde thereôf, extending nearly its entire 
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length"; whereas in the rod found in defendant's damper the rod 
is wider on the side next the blade, and the sides are inclined without 
perceptible grooves eut thereon. While to the eye there is a différ- 
ence in the form of the rods, the question is whether there is any 
real différence in the purposes and modes of opération of the same. 
The grooves called for in the Farwell patent are primarily intended 
to engage with the lugs on the blade, so that when the rod is slipped 
therein they form a connection between the blade and the rod. This 
connection could hâve been secured by causing the lugs to embrace 
the entire rod, but in that event a space would hâve been left be- 
tween the blade and the oven, through which the air and heat would 
pass, and, to avoid this undesirable resuit, Farwell provided a method 
of Connecting the blade and rod, wherein the lugs did not pass 
entirely around the rod, but engaged only with the upper part of 
the rod. This was accomplished by grooving out the sides of the 
rod for a sufficient depth to permit the curved ends of the lugs to 
slip into this space, and by engaging with the upper side of the rod 
to form the desired connection. This connection, however, is formed 
by the combination of the upper surface of the rod with the curved 
lugs, and is not aided by the lower Hp or edge of the groove, which 
can be whoUy removed, and yet leave the connection between the 
rod and the blade unaffected. In the defendant's damper the rod does 
not show the deep grooves of the Farwell patent, but the connection 
between the blades and the rod is secured by curved lugs which do 
not pass entirely around the rod, but the ends of which engage with 
the sloping sides of the rod, and the connection between the blade 
and rod is formed by the upper part of the rod resting in the curva- 
ture of the ends of the lugs ; and the only différence in the mode of 
connection shown in the dampers manufactured by the parties com- 
plainant and défendant is that the slope of the sides of the rod with 
which the ends of the lugs engage in the Farwell damper îs some- 
what greater or more abrupt than that found in defendant's damper. 
The différence is in form only, and but slight at that, and not at ail 
in the mode of securing the connection of the blade and rod in the 
particulars named. So far as the mère matter of form is concerned, 
it is disposed of by the ruling of the suprême court in Ives v. Hamil- 
ton, 92 U. S. 426, 430, 23 L. Ed. 494, 495, wherein it is said: 

"The substitution of guides at the top, made crooked by a broken line 
Instead of a curve line, Is too transparent an Imitation to need a moment's 
considération. A curve itself is often treated, even in mathematical science, 
as consisting of a succession of very short stralght lines, or as one broken 
line constantly changlng Its direction. ♦ • • At ail events, in mechanics, 
when, as in this case, a broken line is used Instead of a curve, being de- 
flected at one or more points by a very slight angle, and performlng pre- 
cisely the same office as a curve slmllarly sltuated, the one is clearly the 
équivalent of the other." 

Coming now to the third élément in the combination, to wit, the 
mode of fastening the blade upon the rod when it has been adjusted 
so as to cover the flue opening, we find in the spécifications of the 
Farwell patent the statement that "through the blade. A, I pass the 
boit, F, which prevents the blade from sliding on the rod when it îs 
in position, and allows the blade to be set in any position on the 
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rod." In the second claim of the patent there is included in the 
cofèibination "a screw for confitiinè- the blade to its adjusted posi- 
tion, substantially as described." In the first claim it is described 
as à scr^W and niit fastehing. Neither in the spécifications nor in 
the claiins of the Farwell patent is there any further description of 
the place or mode by which the fastening of the blade to the rod is 
to be secured, save that it is by means of a screw and nut. In the 
defendant's dâhiper the screw and nut are used to draVv the curved 
ends of the lugs intb such close connection with the sides of the rod 
that the blade will n6' longer slide upon the rod, and therefore the 
mode of fastening used in the defendant's damper certainly is by 
means of a sçréw fastenmg, — ^that is, a boit passed thrdugh the blade 
with a è'èréw thread on the end, upon which a nut is placed, — and 
by thè tightening of this screw the fastening of the blàde to the rod 
is secured; and it is difficult to see how the means erhployed in the 
defendant's damper çàn be excepted out from the mode described 
in the Farwell patent. But it is argued that in fact there is a différ- 
ence iri the mode in which the scrèw fastening operated in the dam- 
pers manufactured by cpmplainants and the défendant, in this: that 
in the form adopted by the complainants the head of the screw and 
thè ntit On the opposite end impinge directly on the opposite sides of 
the rod, and by cla!mpiiig thé same prevent a latéral motion of the 
blade On the rod, whereas in the da;niper manufactured by défend- 
ant the ëçrew and nut are not brought into contact with the rod, 
but, wheh tightened, they cause the lugs on the blade to press ciosely 
against the sides of tlie rod,— that is, to clàmp it, — and thereby pre- 
vent a lateral motion of the blade pn the rod; and therefore a dif- 
férence is shown in this respect between the dampers of sufficient 
magnitude, to .maintain the claim that the defendant's damper does 
not utilize the exact cptnbihation covered by the Farwell patent. In 
suppprt of this contention it is argued that this patent, in view of 
the State of the art at the date of its issue, must be narrowly con- 
strued, and is not entitled to the benefit of the rule that ordinarily 
protects the inventor and patentée against the use of mechanical 
équivalents. In one sèiisé it may bè true that the Farwell patent 
is limited, vyithin narrow boundaries, but within those boundaries it 
possesses éléments of novelty and usefulness, which entitle it to pro- 
tection against ail efforts to appropriate its meritorious features 
under the guise of mère changes of form, or of the substitution of 
recognized équivalents. The rule to be foUowed is very clearly and 
forcibly stated by the circuit court of appeals for this circuit in Na- 
tional Hollow Brake Beam Co. v. Interchangeable Brake Beam 
Co., io6 Fed. 693, 45 C. C. A. 544, whèrein it is said: 

"One who Invents and secures a patent for a machine or combination 
which first performs a useful functlon Is thereby protected against ail 
machines and çoiinblnatlons which perform the same functlon by équivalent 
mechanlca! devlces; but one who merely makes and secures a patent for a 
sllght ImproVement on an oM devlce or combination, which performs the 
same functlon before as after the Improvement, Is protected against those 
only who use the very devlce or Improvement he descrlbes, or mère colora- 
ble évasions thereof. In other words, the term 'mechanical équivalent,' 
when appUed to the Interprétation of a ploneer patent, has a broad and 
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gênerons signification, wliile its meaning is very narrow and limited wlien 
it conditions the construction of a patent for a sliglit and almost Immaterial 
improvement. • » * But the great majority of patents falls between 
thèse two extrêmes. They are neither for pioneer Inventions nor for im- 
provements so slight as to be almost Immaterial. Whlle they do not évi- 
dence the first or the last step In the progress of the art to whlch they re- 
late, they often malie signal advances and protect useful improvemeuts. 
The doctrine of mechanical équivalents conditions the construction of ail 
thèse patents, and In determlning questions concerning them the breadth of 
the signification of the term is proportioned In each case to the character 
of the advance or invention evidenced by the patent under considération, 
and is so interpreted by the courts as to protect the Inventor against piracy, 
and the public against unauthorized monopoly. * * * ïhe doctrine of 
mechanical équivalents Is governed by the same rules, and has the same 
application, when the Infringement of a patent for a combination Is In ques- 
tion, as when the issue Is over the Infringement of a patent for any other 
Invention. • * » Mère changes of the form of a device, or of some of 
the mechanical éléments of a combination, secured by a patent, wtU not 
avold Infringement, where the principle or mode of opération Is adopted, 
unless the form of the machine or of the éléments ehanged Is the distin- 
guishing characterlstlc of the Invention." 

Applying the rule thus stated to the facts of the case at bar, it 
follows that the différence in the application of the screw fastening 
in the dainpers manufactured by the parties, if it can be held to be a 
différence in reahty, is merely a substitution of a known équivalent, 
both methods being intended to accomplish the one resuit of fastening 
the blade to the rod. 

There remains but one other variation in the construction of thèse 
dampers by which it is sought to differentiate the one from the other, 
and thus to escape the charge of infringement, and that grows out 
of the form of the rod. In the spécifications of the Farwell patent 
the rod is described to be one of an ovate figure, resembling an acute 
triangle slightly rounded at the angles, and when the same is engaged 
with the lugs on the blade the narrower side is next to the blade. 
In the defendant's damper this position of the rod which is ovate in 
shape is reversed, the broader side thereof being next to the plate. 
In the Farwell damper the blade is adjusted so as to stand inwardly 
of the center of the rod, this position being given to it so that when 
the blade is thrown ùpon the oven plate it will lie flat thereon, thus 
afïording little or no space for the passage of the air or heat beneath 
the blade. In the defendant's damper the blade is substantially at 
right angles with the center of the rod, and when placed upon the 
oven plate the blade will not lié flat thereon, for the reason that the 
lugs extend beyond the circumference of the rod. It is claimed that 
this constitutes a marked différence between the dampers. No 
good purpose, however, is efïected by a mode of construction which 
prevents the close contact of the^ blade with the oven plate. This 
matter of contact between the blade and the oven plate is not a nec- 
essary part of a combination intended to supply a readily adjustable 
damper, and it is not referred to in the second claim of the Farwell 
patent. The différence between the dampers in this particular re- 
sults from a mère change in form, which does not vary in any sub- 
stantial particular the opération of the éléments of the combination 
called for by the Farwell patent, and the only perceivable eflfect of 
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the change îs to increase the liability for the passage of air and heat 
beneath the blade of the damper, which is a wholly undesirable re- 
suit. Even if this resulting change in the position of the damper, 
when thrown upon the oven plate, had produced some bénéficiai 
efïect, it çould only be regarded as an improvement upon the opéra- 
tion of the Farwell combination, but that would not entitle the de- 
fendant to the use of the invention protected by the patent to Far- 
well. Thus, in Elizabeth City v. American Nicholson Pavement Co., 
97 U. S. 126, 137, 24 L. Ed. 1000, 1005,— a case involving the infringe- 
ment of the Nicholson patent for block pavements, the question 
turning upon the différence between the strips of board placed be- 
tween the block, it being stated in the Nicholson patent that "the 
auxiliary strip may be about half the height of the principal block, 
but it must not be permitted to fill up the grooves permanently and 
entirely when the pavement is completed, or to perform any part of 
the pavement," — it was said by the suprême court: 

"Tbe strips used by the défendants are substantlally the same as hère 
described, and perform the same oflaçe. The only différence In thelr con- 
struction and application between the block is that they are beveled by 
belng made wlder at the top than at the bottom, the extra width at the top 
part being let Into a noteh or groove In the block. If they perform the ad- 
dltlonal office of partially sustainlng the pressure of the blocks and lock- 
Ing them together, they do not any the less perform the office asslgned to 
them in Nicholson's pavement. Thelr pècullar form and application may 
eonstitute an improvement on hls pavement, but It Includes hls." 

In Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017, 
it is said : 

"It may be true, as contended by the défendants, that the devlce used 
by them is in some respects better than that of the plaintifC; but thls can- 
not relieve them from the charge of infringement, if the devlces are sub- 
stantlally allke." 

But, as already said, it is not shown that the différence in question 
produces any improvement over the combination shown in com- 
plainant's damper, and ail that can be claimed for it is that it produces 
a slight change in the position of the blade when in contact with the 
oven plate, — a différence which does not affect in the slightest degree 
the opération of the Farwell combination in accomplishing its avowed 
object of producing a readily adjustable damper. 

It is also contended that the form of the rod used by the défend- 
ant, and described in the patent of Ohnermus and Sanner, is préf- 
érable to that used by complainants' in that it is less Hable to warp 
when subjected to heat. The file wrapper connected with this patent 
is in évidence, showing the action of the department upon the ap- 
plication therefor, from which it appears that, in order to induce the 
examiner to report favorably upon the application, after it had been 
twice rejected, it was stated that : 

"From expérience In the use of the shape of the stem shown in the Far- 
well patent, It has been found that the Farwell form of stem is Ilable to 
warp, . whereas the appllcant has proâuced a construction of stem which 
overcomes tihe disadvantage existing In the former construction of stem, 
which was approxiïnately of hour-glass shape in transverse section. To the 
àpplicant's form of stem tbe flrst and second claims are now restricted." 
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It was upon this application that the patent was finally granted, 
and it is thus shown that the useful resuit claimed to foUow from 
using a rod in the shape of that described in the patent and found 
in the dampers manufactured by the défendant is the lessened lia- 
bility to warp when in actual use. The same claim is advanced in 
defendant's brief, but the only évidence adduced in support of the 
assertion is the opinion of the expert witness A. S. Steuart, who, 
after stating generally that he thought the rod used by the défend- 
ant Company would be less liable to warp than would the rod used 
by complainants, further testified that he did not recall having ever 
seen either of the styles of rod in a stove which had been used, thus 
showing that he had no knowledge based on expérience, — a state- 
ment which falls far short of sustaining the assertion made to the 
patent ofiSce that expérience in the use of the Farwell rod had 
shown its Hability to warp. Not a witness was called on behalf of 
défendant to testify that he had ever known the Farwell rod to warp 
when in use, but the claim was left without support unless it be said 
that the mère theoretical opinion of the expert can be accepted in 
place of testimony based upon actual expérience. On behalf of com- 
plainants it is shown that some 200,000 dampers of the Farwell patent 
hâve been sold within the past seven years, and no complaints of the 
warping of the rod hâve been made. On the évidence submitted it 
must, therefore, be held that this assumed superiority of the form 
of rod used by the défendant company is not proven to exist, and it 
cannot be held that the différence in the form of the rod causes it 
to perform any function other than those resulting from the use of 
the rod in the shape found in the Farwell patent, and the mère différ- 
ence in form between the rods is therefore of no importance; for, 
as is said by the suprême court in Machine Co. v. Murphy, 97 U. S. 
120-125, 24 h. Ed. 935, 936: 

"Authorltles concur that the substantlal équivalent of a thlng. In the 
sensé of the patent law, Is the same as the thlng itself ; so that, If two de- 
vlces do the same work In substantlally the same way, and accomplish sub- 
stantlally the same resuit, they are the same, even though they dîfCer in 
name, form, or shape." 

But, if the évidence in the case had shown that the rod described in 
the Ohnermus and Sanner patent was less liable to warp than that 
used in the Farwell patent, that fact would not show that the rod 
described in the former patent performed any additional function, or 
performed the same function in a différent or novel manner. It 
would only tend to show that the one rod would perform the same 
functions as the other for a longer period before it was rendered use- 
less by the heat of the stove, and it cannot be true that a valid patent 
can be granted for that which is only a mère strengthening of the 
parts of the combination, if the combination, as originally patented, 
furnished a practical, tiseful, and operative machine. Expérience 
might show that it was désirable to strengthen certain parts of the 
combination in order to gain a longer life for its usefulness, but im- 
provements of this character would not call for the exercise of the 
inventive faculty, but only for the exercise of mechanical improve- 
ment, which in nearly every case follows from the actual use of the 
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invention, and which is recogni^ed as being merely the improvement 
ducito use of the machine. If thèse views of the actual working o£ 
thed^mpers manufactured under the Farwell patent, as compared 
witfa the working of the dampers manufactured according to the 
claims of the Ohnermus and Sanner patent, are substantially cor- 
rect, there seems to be no escape fromthe conclusion that the latter 
must be held to infringe upon the combination protected by the Far- 
well patent. 

In considering the question presented for détermination I hâve 
viewed the same from the position taken by counsel for the défendant 
Company, which is that the dampers manufactured by the défendant 
Company were so manufactured under the rights conferred by the 
patent to Ohnermus and Sanner, the défendant claiming in the argu- 
ment and brief to hold a license from such patentées, although it is 
not so averred in the answer; and, so viewing the case, the conclu- 
sion reached, as already ; stated, is that the défendant company, in 
the manufacture and sale pf the dampers modeled in the form of 
those described in the patent to Anton Ohnermus and Henry San- 
ner, hâve infringed upon the rights of complainants secured to them 
by the letters patent No. 493,548, and the usual decree for an injunc- 
tion and accounting in favor of complainants must be granted. 



WHITE V. PEBRLESS RTJBBEU MFG. CO. 
(Circuit Court, W. D. Pennsylvanla. Septeinber 26, 1901.) 

No. 15. 

1. Patents — Infeingement. 

One who appropriâtes a patented Invention so as to gain Imperfectly 
and to a llmlted estent only the advantages thereof, does not thereby 
free hlmself from Infringement. 

2. Samb— Packing. 

The White' patent, No. 337,000, for a packlng, conslstlng of a tubular, 
nonelastlc cofe, capable of belng bent or flattened, Incased In an elastlc 
tube, helâ valld and Infringed. 

In Equity. Suit for infringement of patent. On final hearing. 

James Bredin and Chfisty & Christy, for complainant. 
Dickerson & Brown and. Ernest Hopkinson, for respondent. 

BUFFINGTON, District Judge. Complainant charges infringe- 
ment 6î both claims of his; patent No. 337,000, datéd March 2, 1886, 
for packing. The claims àf e as follows : 

, "(1) As a new article pf manufacture, a packlng conslstlng essentially of a 
tiibtilar, practlcally nonelastlc cote capable of being bent or flattened, and a 
ca;sing or Coverlng of elastlc materlal adapted to constltute a seal, substan- 
tially as described. (2) As a new article of manufacture, a packing conslst- 
lng of a tubular lead core, Incased in a tube of rubber, substantially as de- 
scribed." 

Whije the patent concèdes the value of lead and rubber combined 
as packing material was known, yet no such combination as White's, 
viz. a tubular lead, core incased in a tube of rubber, is shown to hâve 
existed priçr tO; this patent. The prima, faciès of novelty and pat- 
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entabjlity arising from the grant of the patent hâve not been over- 
come. The utility pf such a device is shown in several statements 
made by respondent's expert. The testimony of Logan is positive 
of its efficiency in actual use, and is not controverted. The fact that 
White did not manufacture under his patent, the reason for which 
is shown, did not lessen the intrinsic worth of the device, and will 
not deprive him of the monopoly granted him for what is now 
proved to be a meritorious combination. The respondent Com- 
pany sells a packing which, when in use, consists of a section of rub- 
ber tubing and a short section of tubular lead core introduced into 
each end of the tubing to form a joint, which joint is tightly wrapped 
with a rubber band. As thus fitted for operative use, the respondent 
Company has at the joint a tubular lead core incased in a rubber tube, 
and for the rest of the packing a rubber tube alone. In the joint 
section it thus uses the combination of the second claim, viz. "a pack- 
ing consisting of a tubular lead core incased in a tube of rubber." 
It seeks to escape the conséquences of the use of this combination 
by the fact that the lead tube does not extend through the entire 
length of the rubber tube. While White points out certain advan- 
tages resulting from carrying the lead through the entire length 
of the rubber, yet there is no limitation in his claim which compels 
him to so extend it. While such construction is not suggested in 
the patent, yet nothing is stated which precludes the use of a section 
of rubber tubing as a section of packing in conjunction with another 
section, where the rubber and lead tubes are used conjointly. White 
shows a ring construction and a straight construction as well, but 
neither form is made an élément of the daims. The claim is for 
"a packing consisting essentially of a tubular, practically nonelastic 
core, capable of being bent or flattened, and a casing or covering of 
elastic material adapted to constitute a seal." Respondent uses such 
tubular, nonelastic core. It is capable of being bent or flattened. 
Because of the particular construction used, it does not avail itself 
of the lead's capacity to bend and maintain an angular position, as 
does White, to make the packing conform to the angular shape of a 
particular joint, but it does avail itself of the tubular, nonelastic, and 
flattening capabilities of the lead in conjoint use with the rubber to 
secure, at the point where it uses the combination, a tight joint, just 
as White does, and by use of the two éléments in the relation first 
shown by White. If this section of respondent's packer be located 
at the most vulnérable point, to wit, where the surfaces are uneven, 
it is évident that the action of the compressible lead tube and the 
sealing rubber is exactly that detailed by respondent's expert as a 
feature of White's patent, viz. : 

"I also recognize the correctness of the statement as to the conjoint action 
ot the lead core and rubber casing, as In fact the rubber Is compressed 
tightly between the opposite faces of the flattened lead core and the faces 
or seats of the joint; and if the latter are Irregular, or not perfectly flat, 
the lead core agalnst which the rubber Ig pressed wlU be caused to conform 
to the shape of the surface agalnst which it rests, — ^that is, the surface of 
the rubber, — which also conforms to the surface of the seat. The space be- 
tween the seats Is thus completely fllled by the closely conipacted lead and 
rubber, even If euch space Is not regular in form." 
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At the jqitit, which is the most vulnérable place in the packing, 
and at the pliint where there are inequalities in the surface, which is 
the most difficult place to seal, the respondent uses the identical élé- 
ments of White's combination operating in the same way. If it 
secure the same resuit as White by using his device where its use 
is essential and substantial and discards it where it is nonessential 
and immaterial, we must still hold, if the patent serves to substan- 
tially protect, that the respondent has taken the substance of White's 
device. We therefore hold the respondent an infringer, for one who 
appropriâtes an invention so as to gain imperfectiy or to a Hmited 
extent the advantages which may be derived therefrom, does not 
thereby free himself from infringement. Sewall v. Jones, 91 U. S. 
171, 23 L. Ed. 275, and cases cited. To the extent the respondent 
uses White's combination, to such an extent it acquires the full 
measure of benefît from it. Celluloïd Mfg. Co. v. Chrolithion CoUar 
& Cuff Co. (C. C.) 23 Fed. 397, is akin to this case. By using some 
of the complainant's packing, respondent uses enough to make it an 
infringer. 



BURRILL et al. T. CROSSMAN et al. 

(District Court, S. D, New York. October 21, 1901.) 

ADMIRAI.TT— Pleading— Amendment. 

Where respondents In a suit In admiralty pleaded a spécial défense, 
whicli they permitted to stand In the same form dnring the litlgatlon 
of the case in the district court, the circuit court of appeals (where new 
pleadlngs were flled), and the suprême court, by each of which it was 
consldered and adjudged insuffieient, they wlll not be given leave to 
amend the answer so as to présent such défense in a new form after 
the cause has been i-emanded for a retrial upon another issue. 

In Admiralty. On motion for leave to amend answer. 

Black & Kneeland, for libelants. 
Wheeler & Cortis, for respondents. 

ADAMS, District Judge. This action was brought in 1894, by 
the owners of the bark Kate Burrill, against the charterers thereof, 
to recover 53 days' allowance of demurrage for détention of the 
bark in the port of Rio de Janeiro, Brazil, in September, October, 
and November, 1893. The bark was chartered in March, 1893, to 
carry a load of lumber to Rio. On the voyage out she lost a por- 
tion of the cargo by périls of the sea, and delivered the remainder 
during the said months. The answer to the libel, after some gên- 
erai déniais, set up afhrmatively, in the fourth article, that, under 
a cesser of liability clause contained in the charter, there was no lia- 
bility on the part of the respondents ; and, further, in the fifth article, 
that, owing to a state of war which prevailed in Brazil at the time, 
it was impossible to remove the cargo from the vessel any sooner 
than it was removed. Exceptions were filed to the answer by the 
libelants, to the gênerai efïect that the respondents hàd not answered 
fuUy and distinctiy, and, further, to the sufficiency of the fourth 
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article, which set up the cesser clause, and to the fifth , -ticle, which 
set up vis major by reason of the state of war mentioned. The 
fourth and fifth, subsequently, in an amended answer, became the 
fifth and sixth articles. After lengthy proceedings in this court, 
the exception to the original fourth article was sustained, and the 
exception to the original fifth article was overruled. The libelants 
thereupon moved for leave to withdraw the exception to the original 
fifth article of the answer, and to amend the libel so as to confess 
and avoid and explain the new matter set forth in that article of 
the answer. This motion was denied, and, after some testimony 
was taken, the libel was dismissed, with costs. 65 Fed. 104. The 
libelants then appealed to the circuit court of appeals, and assigned 
as error the overrulihg of their exception to the said fifth article 
of the answer, in denying libelants' motion for leave to withdraw 
the said exception, and in dismissing the libel. The libelants then 
moved in the court of appeals for leave to amend the libel in the 
manner moved for in this court, which motion was granted. An 
amended libel was then filed, which, in addition to the allégations 
in the original libel, alleged certain facts with respect to the anchor- 
age of the vessel at Rio, her discharge there, proceedings touching 
an account, and want of authority on the part of any one there to en- 
ter into an accord and satisfaction of the demurrage in question. An 
answer was filed to this libel, substantially denying its allégations, 
and again setting up, in the fourteenth and fifteenth articles, the 
matters of cesser and war difficulties, which were the subjects of the 
fourth and fifth articles of the original answer. The answer, in the 
sixteenth article, also set up an accord and satisfaction, which the 
libelants had anticipated and denied. The libelants thereupon ex- 
cepted, inter alia, to the fourteenth, fifteenth, and sixteenth articles 
of the answer, on the ground that they were insufïicient in law to 
constitute a défense. The exception to the fourteenth article (orig- 
inal fourth) of the answer was sustained, the opinion of the dis- 
trict judge being adopted as a satisfactory discussion of the question 
involved. The exception to the fifteenth article was also sustained; 
and the exception to the sixteenth article overruled. 16 C, C. A, 
381, 69 Fed. 747. Testimony by dépositions in Brazil and New 
York was taken, and a decree was subsequently directed to be 
entered in the district court in favor of the libelants for the sum 
of $3,151, with costs, 33 C, C. A. 663, 91 Fed. 543. A writ of cer- 
tiorari was then applied for by the respondents, and issued by the 
suprême court, to review the said decree of the circuit court of ap- 
peals. It was there determined (179 U. S. loo, 21 Sup. Ct. 38, 45 
:L. Ed. 106) that the décisions below sustaining the exception to the 
article of the answer setting up the cesser clause of the charter 
party as a défense were correct. It was also held that the ques- 
tions of accord and satisfaction were rightfully determined below, 
on conflicting évidence. The decree, however, was reversed, on 
the ground thatit was error to sustain the exception to the défense 
of state of war in Brazil or vis major, and the cause was remanded 
to this court for further proceedings in conformity with the opinion 
rendered. 

111 F.— 13 
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The cause îs now again in this cùurt, alid the respôndents move 
for leave to amend their amehded ahswer, filed in the circuit court 
of appeals, by substituting a néw "fourteenth" article. 

The article in question reads as foUows : 

"Fourteenth. And, further answerlng, the respondent allèges that the char- 
ter party referred to In the Ubel hereln contalned a clause provlding that 
the vessel ' shoùld hâve an absolute lien upon the ca:rgo for freigtft a"nd 
demurrage, and that the charterera' responslbility should cease upou the 
loading of the cargo and çlgnlng of the blUs of lading; that sald vessel was 
fuUy làden, as, allèged In the fourth article of the llbel herein; and that 
thereafter, and long prlor to the sald 4th day of September, 1893 (the date 
upon which it Is alleged In the flfth article of sald Ubel that notice in writ- 
ing was glven to the agents of the respôndents at Rio Janeiro that sald ves- 
sel was ready tP discharge her cargo), bills of lading of slmilar teuor for 
the whole of sald cargo were dùly slgned by the master of sald vessel, a 
copy of one of which Is annexed hereto and made part hereof , and said 
bllls' of lading were duly asslgned and dellVered to the Companhia Indus- 
trlal do Brazll, and by them asslgned and dellvered to Messrs. Manoel da 
Cruz & FUho, who thereby became t^e consignées of sald cargo; and that 
thereupon ail UablUty of thege respôndents to the owners of said vessel un- 
der sald charter pàrty ceased, and it became the duty of the master and 
owner of said vessel, upon the fallure, alleged in the flfth article of said 
libel, of the consignées of sald cargo to discharge the same at the agreed 
rate per day, to notlf y sald consljgnee of the amount of the demurrage 
clalmed by reason of sald fallure, and to hold sald cargo until the same 
should bave been pald. In accordanCè with the terms of the charter party." 

The proposed new article reads as foUows : 

"Fourteenth. And, further answerlng, respôndents allège that the charter 
party referred to In the llbel herein contalned a clause providing that the 
vessel should havè an absolute lien upon the cargo for frelght, dead freight, 
and demùirage, ànd that the charterers' responslbility should cease upon the 
loading of the cargo and signing of the bllls of lading; that sald vessel was 
fuUy laden, as alleged In the fourth article of the libel herein; and that 
thereafter, and long prior to the said 4th day of September, 1893 (the date 
upon which It Is alleged In the flfth article of sald libel that notice in writing 
was glven to the agents of the respôndents at Rio Janeiro that said vessel 
was ready to discharge her Cargo), bllls of lading of slmilar ténor for the 
whole of sald cargo were duly slgned by the master of said vessel, and said 
blUs of lading were duly assigned and dellvered to the Companhia Industrial 
do Brazil, which company was the owner of the lumber mentioned in said 
bills of lading, and had purchased the same f rom the respôndents bef ore 
the charter was made, and In December, 1892. Such charter was eff ected 
for the purpose of transportlng said cargo of lumber from Pensacola to Rio 
Janeiro. The whole purpose of the Issue of said bills of lading was to 
enable respôndents to attach them, or one of them, to a draft for the 
purchase price of said lumber, which was drawn against a letter of crédit 
issued by Jacob "Walter & Co., of London, in favor of said Companhia In- 
dustrial do Brazll. Sald draft was pald to respôndents, and the lumber was 
dellvered In Rio Janeiro to the purchaser thereof , said Companhia Industrial 
do Brazll, or to Its order; and the function of sald bills of lading was 
thereupon fully performed, and sald Companhia Industrial do Brazil, or Its 
vendee or agent, reeeived the said lumber,-^not by virtue of said bills of 
ladlUg, but pursuant to sald charter party ànd the consignment of said lum- 
ber to It." 

The contention on the part of the respôndents is that it appears 
by an expression iri the opinion of the suprême court (page 109, 179 
U. S., page 41, 21 Sup. Ct., and page m, 45 L. Ed.) to the effect 
that, because it was not pleaded in the case that the indorsees of 
the bills of lading were the persons who had originally authorized 
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the chartering of the vessel, such point was not considered there, 
and that the real merits of the cesser défense hâve not been con- 
sidered at ail. It appears that testimony concerning this matter 
was given in this court on behalf of the respondents, which the re- 
spondents admit fully covers their présent point, so that no further 
testimony is required by them. The libelants contend that such 
testimony was considered by the différent courts through which 
the cause has been litigated, and that there is no merit in the ap- 
plication. The several décisions upon the exceptions to the clause 
in question, without mention of the testimony, would seem in some 
degree to négative the libelants' position, but I do not consider it 
necessary to décide this controversy. It is certain that the respond- 
ents hâve relied upon the form in which they presented the ques- 
tion of liabiHty under the cesser clause through ail the courts, and it 
does not seem to me that in this stage of the litigation the door 
should be opened to further dispute in such respect. The suprême 
court evidently considered that its décision settled ail the questions 
in the case excepting the défense of vis major, which is now in this 
court to be determined. 
The motion is denied. 



THE HIGHLAND LIGHT. 
(Circuit Court of Appeals, Ninth Circuit. September 9, 1901.) 

No. 664. 
Shippikg— Loss DP GooDS Thkodgh Négligence op Chaetbbek— Liability of 

VESSBIy. 

A barls was chartered to a transportation Company for a monthly 
hlre, the charter provlding that the company should hâve ail available 
cargo space, should do ail lightering, and be responsible for ail damage 
or loss of cargo. Libelants, with knowledge that the vessel was char- 
tered, contracted with the company for the transportation of goods f rom 
Seattle to Dawson on the bark, "or any other vessel of the company, 
or on board of any vessel the company may employ," and to be shipped 
from St. Michaels up on the company's river boats. The goods were 
laden on the bark, which took them to St. Michaels. On reaching there 
it was found that the company had provided no means of lighterage, 
had no river vessels to forward the goods, and there was uo warehouse 
in which they could be stored, or person to receive them. After re- 
maining there several weeks, by using the small boats and constructing 
lighters, the passengers and their efifects and such cargo as there was 
any one to receive were landed, and the master returned to Seattle 
with libelants' goods on board. Seld<, that whlle the company was 
liable for the damages caused by its gross négligence, there was no 
ground upon which the bark could be charged with négligence or lia- 
bllity for the breaeh of the company's contract 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Gorham & Gorham and Chas. E. Naylor, for appellants. 

Upton, Arthur & Wheeler and Seymour W. Condon, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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ROSS, Circuit Judge. The proceeding in which the decree ap- 
pealed from was rendered was commenced in the court below by the 
fiiing of g, Kbel by Ch^-rles P. Pettey against the bark Highland Light, 
her tackle, apparel, and cargo, the Seattle, St. Michaels & Dawson 
City Transportation & Trading Company, a corporation, Thomas F. 
Townsley, Ë. W. Price, A. B. Graham, and Thomas H. Dempsey, 
as défendants, to recover for the alleged breach of a contract for 
the delivery at Dawson City, on the Yukon river, certain freight of 
his, shipped from Seattle, Wash., on board the Highland Light, m 
which proceeding William McCord and George W. Britain inter- 
vened and filed separate libels against the same défendants to recover 
for the alleged breach of a contract to deliver at Dawson certain 
freight of theirs put on board the bark at Seattle. The record shows 
that the bark Highland Light was, on the 20th day of January, 1898, 
chartered by its managing owner, George E. Plummer, of Alameda, 
Cal., to T. F. Townsley, of Seattle, Wash., for a period during which 
the occurrences hère in question took place, and for voyages be- 
tween Seattle, Wash., and St. Michaels, Alaska, at a stipulated sum 
per month, to be paid by the charterer to the owner of the bark. 
Among the provisions of the charter party are the following : 

"Second. That said party of the flrst part (the owner) does further engage 
that the -whole of said vessel (with the exception of the cabin, and necessary 
l'oom for the accommodation of the crew and the stowage of the sails, 
cables, and provisions) shall be at the sole use and disposai of the said party 
of the second part (the charterer) during the voyage an^/or voyages af ore- 
said; and that no goods or merchandise whatever shall be laden on board 
otherwise than from the said party of the second part. • • • Fourth. 
It is also further understood and agreed that the crew of the said vessel 
ehall be used to handle cargo, as Is eustom^ry on the Pacific coast, but that 
ail llghterage of cargo and ail extra labor employed in the handling of the 
cargo and/or cargoes taken on board of the said vessel shall be at the ex- 
pense of the party of the second part, and ail cargo and/or cargoes shall be 
dellvered to and received from shlp tackles alongside of said vessel. And 
it is also further understood and agreed that any and ail clalms for shortage 
of and/o, damage to any cargo and/or cargoes carrled by the said vessel shall 
be settled ànd pald for by the said party of the second part." 

The charter party was subsequently assigned by Townsley to the 
Seattle, St. Michaels & Dawson City Transportation & Trading Com- 
pany, a corporation, of which Townsley was the manager, Dempsey 
treasurer, Price président, and Graham vice président. The busi- 
ness of that corporation is indicated by the following advertisement 
pubhshed by it in one of the newspapers of Seattle, introduced in 
évidence, just prior to the application of the libelants to it for the 
transportation of their freight to Dawson : 

"Added to Alaska's Fleet. 

"An Océan Steamship, Two River Boats, and Four Barges. 

"New Company in the Field. 

"Seattle, St Michaels & Dawson City Transportation & Trading Company 

Charters Bark Highland Light, Preparatory to Engaging Heavily In 

Alaska Freight and Passenger Trade. Capital, $100,000. 

"Another bas b'een added to the list of Alaska steamship enterprlses, hav- 

Ing been organized by some of the most solid and conservative capitalists 

In Seattle. A large bark is under charter, and within a week contracts will 

be let for the construction of one océan steamer, two river steamers, and 
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four barges, to operate between Seattle and Dawson. The company Is the 
Seattle, St. Michaels and Dawson City Transportation and Trading Com- 
pany, and it bas a cash capital of $100,000. The offlcers are: Président, 
E. W. Price; vice président, A. B. Graham; treasurer, Flavius S. Cole; 
secretary, T. H. Dempsey; manager, T. F. Townsley. It is a close corpora- 
tion, and Intends to engage permanently in the Alaskan transportation busi- 
ness, as well as in trading and minlng on the Yukon. The company has 
chartered for elght months the bark Highland Light, of 2,200 tons freight 
capacity, whlch is due hère any hour. It will load freight and stock for 
Skagway and Dyea, and -will continue on that run until May 1, when it will 
be loaded with freight and passengers for St. Michaels. Meanwhile plans 
and spécifications are being prepared by B. L. McAUaster, the marine archi- 
tect, for one océan steamer, two river steamers, and four barges, for which 
contracts will be let next week, and whlch will be completed ready for serv- 
ice by June 1. The océan steamer wlU be 212 feet long, 32 feet beam, and 
23 feet deep, and will bave a capacity for 1,000 tons of freight and at least 
300 passengers. The river steamers will be modeled after those running 
on the Mississippi river, and wlU be 150 feet long and 30 feet wlde, wlth a 
capacity of 300 tons of freight and 300 passengers each. The barges will 
be 125 to 150 feet long, and will bave a freight capacity of 250 to 300 tons 
each. AU the steamers will hâve steam winches and ail modem conven 
iences, Including electric light, marble baths, etc. Bids for the machinery are 
now being made by several houses in the East, but the boats and ail other 
flttings wlU be built in Seattle. As soon as navigation on the Yukon river 
opens, the Highland Light will be transferred to the St. Michaels route, and, 
with the océan steamer, will run in connection with the river boats. The 
Highland Light has already secured almost a full cargo for her flrst trip 
to Lynn Canal, and contracts for freight to St. Michaels are being made so 
rapidly that it may be deeided to add to the river fleet. The cost of the 
fleet so far provided will be $125,000, which is more than the capital of the 
company, but its flnancial hackers are amply able to enlarge it without 
associating any others with them. The Highland Light has just corne ofC 
the Merchants' dry dock at San Francisco, where she has been thoroughly 
overhauled. The freight space In her hold has been enlarged. Upon re- 
turning to Seattle the bark will be fitted up for a voyage to the mouth of the 
Yukon river with the sections of four barges and two river boats to be put 
together on Hooper's Bay, and made ready for opération on the Yukon in the 
spring." 

The libelants, desiring to go to Dawson for mining purposes, and 
perhaps attracted by this grandiloquent advertisement, applied early 
in June, 1898, to this transportation company to carry their provi- 
sions and mining outfits to that place, which the company undertook 
to do, giving to each of the libelants a bill of lading, dated May 2, 
1898, reciting the receipt of the property, describing it, with its 
weight, address, and destination, and stating that it was "to be 
shipped on board of the Highland Light — Dawson City — Canada, or 
on board of any other vessel of the company, or on board of any 
vessel the company may employ," and further providing that it was 
"to be shipped to Dawson on our first river beat from St. Michaels 
up. Duties to be paid hère by shippers," and with varicTus other pro- 
visions common to such instruments. The libelants then proceeded 
to Dawson by way of Skagway and the overland route, expecting to 
receive their provisions and outfits at that place. The transportation 
company shipped them on board the Highland Light to St. Michaels, 
at which point it was necessary to transfer them to lighter craft for 
carriage thence to Dawson. When the Highland Light left Seattle 
with the charterer's passengers, numbering more than 100, and a 
cargo of about 1,200 tons of freight, including that of the libelants, 
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she carrîed on board but one représentative of tHe charterer, and 
that was the purser, who, two days after the bark reached St. 
Michaels, left her, and attached the coal on board for wages alleged to 
be due him from the transportation company. The latter had made 
no a,rrangements whatever for the landing of its passengers and 
freight at St. Michaels, nor for the forwarding of either passengers 
ot freight to their points of destination. That company's neglect 
in this respect naturally gave rise to serions loss, inconvenience, and 
dis satisfaction on the part of the passengers, as well as on the part 
of tlie captain of the bark; and as the best, and apparently the only, 
way for temporary relief, the captain and passengers, after waiting 
several days for the performance of the company's obligations, com- 
bined for the landing of the passengers and as much freight as pos- 
sible by means of the small boats of the bark and such lighters as 
could be and were constructed out of lumber carried by the bark. 
This method was pursued as expeditiously as possible, the freight of 
the passengers being delivered to them by the captain upon the sur- 
render to him of the bills of lading held therefor. In the midst of 
this proceeding Dempsey appeared at St. Michaels on board the 
steamer Del Norte, with a little steam launch capable of carrying 
about a dozen passengers and about 30 tons of freight, but unfit, ac- 
cording to the évidence, to carry even those up the Yukon river. 
It is contended that he was sent by the transportation and trading 
company to St. Michaels to take the passengers and freight from the 
Highland Light, and carry out the contracts of that company for the 
transportation of both on to destination ; and that he had with him 
an order from Townsley, as manager of the company, on the captain 
of the bark, for the delivery to him of certain supplies of the com- 
pany, and also ail of the freight, including that of the libelants ; which 
order, in so far as concerned the freight of the libelants, the captain 
refused to comply with, but retained that freight on board, and 
brought it back to Seattle in a damaged and practically worthless 
condition. In the first place, we think the probabilities are ail against 
the truth of that contention. The value of the libelants' property was, 
according to the évidence and the findings of the court below, $107 
in Seattle at the date of its shipment, on which the libelant paid to the 
transportation company $294 for freight charges, duties, etc.; the 
value of the intervening libelant McCord's property was $200 at Seat- 
tle at the date of its shipment, on which he paid the transportation 
company $150 for freight charges, duties, etc.; and that of the inter- 
vening libelant Britain was $300 at the same place and time, on which 
he paid to the transportation company $195.45. The évidence shows 
without confyct that the captain delivered ail of the freight of ail of 
the passengers upon the sufrender of the bills of lading therefor held 
by them, and that he delivered to Dempsey the supphes specifîed in 
the order presented by him frorii the manager of the transportation 
company; and it would seem very unreasonable to expect to find 
that he refused to deliver to Dempsey the few provisions and outfits 
of the Hbelants if they had been called for by the order, as the captain 
would very naturally be anxious to free his ship of ail the freight he 
had taken to St. Michaels. He had nothing to gain by bringing a por- 
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tion of it back to Seattle, as the évidence shows he dîd that of the 
libelants. Wliat the order given by Townsley, as manager of the 
transportation company, to Dempsey, and by him presented to the 
captain at St. Michaels, contained, is in dispute, and the testimony in 
relation thereto conflicting. None of the testimony in the case was 
given before the court, but ail of it that was presented to the court 
below was taken either before a commissioner or by déposition. In 
this court some additional évidence has been introduced in the form 
of the déposition of Cari Ackerman, a witness on behalf of the appel- 
lants, who was the fîrst ofRcer of the bark on its voyage from Seattie 
to St. Michaels and return. Turning to the testimony of Dempsey 
himself in respect to the contents of the order given him by Towns- 
ley, as manager of the transportation company, and by Dempsey 
presented to the captain of the bark, we find it very indefinite, un- 
certain, and unsatisfactory. We extract from his cross-examination 
in regard to the order : 

"Q. Now, did you take that order with you on the Del Norte from Seattle? 
A. Yes, sir; I took the order from hère. Q. In going? A. Tes, sir; and I 
presented the order to Captain Herbert on the ship. Q. What ship? A. On 
the Highland Light. Q. When? A. Well, within a few days of when I 
landed. It might hâve been the first day. I think it was the first day, 
because In the order it stated that I was to hâve, among other things, a 
range which was used on the Highland Light, and a lot of eooking utensils, 
for my camp, bedding and furniture of that kind; and I was to get it; and 
I presented the order as soon as I went there. Q. Is it not a matter of faet, 
Mr. Dempsey, that that order that you refer to was an order upon Captain 
Herbert from Mr. Townsley for the company's supplies and goods on the 
Highland Light? A. No. Q. Is not that the fact? A. Well, it was for 
certain supplies that were to be given me, and that I would represent 
them. Q. In taking the supplies you represented the company? A. Yes, sir; 
I dld the ligbterlng and the taking care of the goods. Q. There was no 
order given you by Townsley upon Captain Herbert for the goods other than 
the merchandise and supplies of this company, was there? A. Yes, sir; I 
think there was an order given me for the goods that' — That I would do 
the lightering. Q. What goods? A. For ail of the freight, and I would 
take care of it. Q. The whole cargo on the Highland Light? A. The freight 
which was to go up the river. Q. The whole of it? A. Such as we would 
take care of, that I would do the lightering. Q. You had an order for ail of 
the through freight on the Highland Light? A. Yes, sir. Q. Which Included 
the supplies and goods of this company, as well as the goods shipped by 
private indlviduals? A. No; I had an order to take care of the goods gen- 
erally and the freight on the boat. Q. Which included the supplies and 
goods of this company as well as the goods shipped by private individuals? 
A. Only part of the company's, because Mr. Nestor, he had another order 
for part of the company's goods. Q. Now, which part of the goods did you 
hâve an order for? That is what I am trying to get at. A. I had an order 
for a certain range which was on the Highland Light. Q. What else? A. 
Certain mattresses and eooking utensils. Two seows, and I cannot — Let 
me see. And as much coal as was necessary. I cannot recollect whether 
there was anything else or not. Q. Would not you know whether there was 
anythlng else? A. Well, it is so long now. That Is the most of ît, though. 
Q. You think that is the most of it, — a range, and some mattresses, and 
eooking utensils, and some coal? A. Yes, sir. Q. You think that was ail 
that the order was for? A. Yes, sir. And supplies were sold, I understand, 
from Mr. Nestor — Q. Now, you are satisfied, are you, with what you hâve 
fiuumeràted? A. To the best of my memory. Q. To the best of your memory. 
Ail of the things described in that order which you were entitled to re- 
ceive? A. Well, the receipt, of course, or the order, if I had it — There are 
so many things, I would not be sure. Q. But you think you hâve included 
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ail? A. I thlnk that was about ail, but there might be some llttle things, 
Q. I aid not say there mlght not be one or two more little articles. A. Oh, 
that was In a gênerai way. Q. That Is practlcally what the order was tor? 
A. Yes, sir, Q. And for npthlng elseî A. Well, I could not remember just 
now whether there was something else on It or not" 

We hâve not overlooked Townsley's testimony to the effect that 
he gave Dempsey an order on the captain of the bark for ail the 
freig-ht ; but, in view of the clear and explicit statements of Acker- 
man, the first officer, and of the captain, and considering ail of the 
circumstances of the case, we are unable to conclude that such was 
the purport of the order, It does not admit of question that the 
transportatjon company wholly failed in its duty to make timely and 
suitable provision for the discharge of its passengers and freight at 
St, Michaels, and the forwarding of the same to the respective points 
of destination. Dempsey did not even appear at St. Michaels until 
about two weeks after thé Highland Light arrived there. It seems 
almost absurd to contend that he was sent to that point for the pur- 
pose of discharging the bark of its more than loo passengers and 
its cargo of about 1,200 tc/is of freight, and carrying them up the 
Yukon river by means of the little launch that he took with him. 
He was. provided with no nieans with which to secure tugs, lighters, 
or other means of even discharging passengers or freight, much 
less with steamers or barges for the forwarding of them to their 
destinations. The testimony of Ackerman, which, as has been said, 
was not before the court below, appears to hâve been given in a 
very straightforward manner. What was done upon the arrivai of 
the bark at St. Michaels, which was on the 4th day of July, appears 
from this extract îrom his testimony: 

"The passengers' contract called for a tug and scow ready on our arrivai 
at St. Michaels, but they were not there when we got ofC, so at first the 
passengers dld not know how to get their things ashore. Thoy held a meet- 
ing \n the shlp's cabln, and Invlted the captain and myself to be présent, 
and wanted to know what was to be done, — how they would get their freight 
ashore? They concluded that the only thing to get It ashore would be to 
help thepiselves, and Captain Herbert was wlUlng to lend them the ship's 
boats to get their things ashore until a Ughter was built to carry more than 
the ship's boats. So the next mornlng ail the freight In the hold was 
separated according to their marks, and they commenced to ship it ashore 
in the ship's boats. At the same tlme some of the sallors broke down 
the starboard side of the deck honse, rafted the lumber ashore, and some 
of the carpenters (flve) amongst the passengers built a scow out of that 
lumber. The material outslde of the lumber was furnished by the Chicago 
Company. We continued to send their freight ashore in the ship's boats 
until ail the separate companies had enough provisions, tents, and tools 
ashore to commence worklng on their own boats, for which we had the 
lumber aboard of the shlp. Then we rafted the lumber, and they com- 
menced building their boats, After we had the lumber ashore, the scow 
was ilnlshed. We loaded her up, sometimes twice a day, and towed her 
ashore, also with the ship's boats. At that rate we llghtered about 350 
tons a week; that is, by sending the scow ashore two or three times a day." 

Dempsey did not arrive at St, Michaels until about the 26th or 
27th of July, going there on the steamer Del Norte, at which time, 
according to Ackerman's testimony, more than two-thirds of the 
1,200 tons of freight that the bark carried had been discharged. 
After his arrivai he towed, by means of his launch, a number of light- 
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ers ashore, for which, according to the testimony of Ackerman, he 
demanded and received pay from the passengers. Both Ackerman 
and the captain of the bark testify distinctly that Dempsey said that 
the transportation company had broken up, and that he had lost 
money by it; that he was up there to make some money for him- 
self, and that he had no more connection with the company ; that on 
the day of his arrivai he presented an order from the manager of 
the transportation company for the delivery to him of certain arti- 
cles, embracing dishes, knives and forks, cooking utensils, lamps, 
one range, and other things; but that the order did not call for 
any other freight. In the surrounding circumstances, which clearly 
show, among other things, that Dempsey was not provided by the 
transportation company with any means, and had none of his own, 
with which to forward the freight of the libelants or any other 
freight of the bark's cargo to Dawson, we find strong corroborative 
évidence of the truth of the testimony of the captain and of the first 
officer of the bark to the efïect that Dempsey presented no order 
for the freight of the libelants ; and we are of opinion that from his 
statements to the captain and his circumstances the captain was jus- 
tified in refusing to deliver to him the provisions and outfits of the 
libelants. There being no one at St. Michaels authorized to receive 
them, and no place of storage there, there was nothing left for the 
captain to do but to brîng the property back to Seattle with his ship, 
which he did. For the transportation company's gross neglect in the 
matter it is, as a matter of course, liable to the libelants, and from 
the judgment against it no appeal appears to hâve been taken; but 
we are unable to see any just ground upon which the judgment 
against the ship can be sustained. The case shows clearly that the 
libelants' goods were carried by the bark under a charter party giv- 
ing to the Seattle, St. Michaels & Dawson City Transportation & 
Trading Company the whole capacity of the ship ; that the libelants 
had notice of this fact, and therefore constructive notice, at least, of 
the terms of the charter party, including the provision that "any and 
ail claims for shortage of ^"^'^/qt damage to any cargo "*/or cargoes 
carried by the said vessel shall be settled and paid for by the said 
party of the second part" (the charterer), and contracted, not with the 
master or owner of the ship, but with the charterer, in the form of a 
bill of lading giving to the transportation company the right to ship 
the goods on board of the Highland Light, "or on board of any other 
vessel of the company, or on board of any vessel the company may 
employ." It so happened that the transportation company did ship 
the libelants' goods on the Highland Light, but the latter did not 
thereby become liable for the due performance of the charterer's con- 
tract, as was held by the court below. As there was no breach of 
duty on the part of the ship or of its owner or master, the judg- 
ment against it must be reversed. 

The judgment, in so far as concerns the appellants, is reversed, 
with costs. 
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PARSONS et al. v; EMPIrÈ TRANSP. CO. 
(Circuit Court of Apppale, Ntoth Circuit September 8, 1901.) 

No. 669. 

l. Shippino— Loss OF Cakqo— Unbbawoethiness of Bauge. 

A barge held unseaworthy, from tiie manner of lier construction, for 
a voyage between St. Micliael and Nome, Alaslta, in October, and her 
owner for tliat reasûn not entltled to exemption, under section 3 of the 
Harter act, from Uability for the. loss of cargo taken on board for such 
a voyage. 

3. Same— Limitation of Liabilitt— Loss theough Negligencb. 

A corporation engaged in the transportation of cargo and passengers 
between Seattle and Alaskan points malntained a Une of steamers to 
St. Mlchael, whlch was the Alaskan headquarters of its fleet, and there 
transshlpped to other steamers and barges, whlch were run by the com- 
pany between that port and Dawson and other points on the Yulcon 
river. Its gênerai manager was located at San Francisco, and he sent 
a superintendent to take charge of ail the company's business at St. 
Mlchael. Such superintendent bèing compelled to retum, by reason of 
lllness, in July, left in charge his assistant, who was incompétent for 
the position by reason of his inexpérience in such matters, which was 
known to the gênerai manager, but who was permitted to remain In 
charge during the remalnder ol' the season. About October Ist he con- 
tracted on behalf of the company to take a cargo to Nome, and loaded 
the same. on a river barge, whlch was whoUy unflt for such a voyage 
at that season, and whlch sank lu a storm before having started, 
through thè additional négligence of the agent in not having It taken 
to a safe place. Held that, whether such agent in fact had authority to 
accept suçh cargo, he had osteusible authority, and the company was 
bound by his action, and responsible for hls négligence and incom- 
pétence, and was not entltled to a limitation of Uability for the loss 
under Rev. St. §§ 4283-4285, Whlch were not Intended to relieve ship- 
. owners f rom personal Uability for their own wlllful or négligent aets. 

Appeal from the District Court of the United States for the North- 
ern Division of the District of Washington. 

Brady & Gay and Edward Brady, for appellants. 
Thomas R. Shepard, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was a proceeding instituted in the 
court below by the appellee, a New Jersey corporation, to obtain the 
benefit of the limitation of liability provided for in sections 4283-4285 
of the Reviçed Statutes (embodying provisions of the act of March 
3, 1851), and amendatory acts, and in section 3 of the act of February 
13. 1893 (27 Stat. 445). The pétition sets forth, among other things, 
that on the 30th day of September, 1899, barge No. 2, of which the 
petitioner \\;as the owner, was ïying in the harbor of St. Michael, 
Alaska, alongside the steamer Xakme, chartered and operated by the 
Seattle & Yukon Transportation Company, transferring freight 
therefrom to the steamer; that the Lakme was to take the barge 
from St. Michael to Nome, Alaska, but that during the night of the 
day mentioned a heavy sea prevailed in the harbor, causing the barge 
to bump so hard against the side of the steamer as to induce the lat- 
ter's captain to drop the barge astern of the steamer with about 40 
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fathoms of rope out, and that during the next morning the wind be- 
gan to freshen and blow hard from the north, for which reason the 
captain of the steamer, desiring to drop astern of the Lakme the 
barge Admirai, which was also transferring stores on board the 
steamer, and had remained alongside of her during the night of Sep- 
tember 3oth, ordered the master of barge No. 2 to stand by, and 
drop his anchor, as he was going to cast that barge off from the 
steamer ; that barge No. 2 was accordingly cast off, and, after dritting 
600 or 700 yards in towards the shore, its anchor was dropped ; that 
the storm continued to increase, and the waves began to dash over 
the bow of barge No. 2 and against its deck house, and that about 
9 o'clock in the morning the barge began to settle by the head very 
rapidly ; that the captain and crew of this barge were compelled for 
their own safety to abandon it, which was donc by means of a life- 
boat sent out from the steamer Lakme, and that thereafter barge 
No. 2, together with ail her tackle, apparel, boats, and appurtenances, 
became a total loss; that no freight moneys were earned, paid, or 
received therefrom ; that the accident happened and the loss men- 
tioned was occasioned without fault, privity, or knowledge of the peti- 
tioner, and without the fault of any of its officers, agents, or servants, 
but was solely due to périls of the sea ; that, notwithstanding those 
facts, certain persons (naming them), claiming to hâve lost their 
property on board of the barge, hâve already brought suits against 
the petitioner, and other suits are threatened, to recover damages 
for the alleged loss of such property, and for further damages by rea- 
son of the loss of work at Nome, Alaska, occasioned by the loss of 
the property, and that the actions alleged to hâve been commenced 
are still pending; thatbarge No. 2 was in ail respects sound, staunch, 
seaworthy, and properly and efficiently fîtted for the voyage upon 
which she was about to proceed, and properly manned and equipped, 
and commanded by a careful, compétent, and experienced master. 
In the pétition the petitioner, while not admitting, but denying, that 
it is under any liability for the loss or damage so incurred, and 
claiming the right to contest any liabihty therefor, further claims to 
be entitled to hâve limited its liability, if such shall be found to exist, 
to the amount or value of its interest in barge No. 2 immediately 
after the accident. The foregoing are, in substance, the averments 
of the pétition, followed by the appropriate prayer, to which pétition 
the appellants Parsons & Co. fiîed an answer and cross libel. By 
their answer the appellants admit that at the times stated in the péti- 
tion barge No. 2 was lying in the harbor of St. Michael alongside 
the steamer Lakme, which was to take the barge from that point to 
Nome, Alaska, and also admit that the barge became a total loss, 
as alleged in the pétition. But the answer dénies ail of the averments 
of the pétition in respect to its seaworthiness, and also dénies that 
the loss of the barge and its freight occurred without the fault, 
privity or knowledge of the petitioner or of any of its ofïïcers, agents, 
or servants, and dénies that it was due solely or at ail to the périls 
of the sea. By their answer the appellants also afïîrmatively allège 
that the loss of the barge and its contents was occasioned by the 
fault, privity, and knowledge of the petitioner and of its duly-author- 
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ized agent and manager, F. G. Patterson; and, furtHer, tHat at tHe 
tîiheofthe accident the barge was unseaworthy, and was not properly 
fitted for the voyage she was abbut to undertake; was not properly 
manned or commanded, but was in charge of a watchmàn, without a 
master, and without a sûlïîcient and compétent crew. The appel- 
lants further allège that thé petitioner feceived from them for trans- 
portation on the barge from St. Michael to Nome, Alaska, goods, 
wares, and merchandise of the value of $26,081, which became a total 
loss by reason of the négligence of the petitioner in the particulars 
above stated. 

It appears from the record that in the year 1898 the appellee en- 
gaged in the business of transporting passengers and freight from 
Seattle, Wash., to Alaska, and for that purpose, and as parts of its 
fleet, had caused to be constructed at Nixon's shipyard at Elizabeth, 
N. J., under the superintendency of Capt. Peter Bloomsburg, foui- 
barges, numbered, respectively, i, 2, 3, and 4, for carrying freight and 
coal; four barges for carrying passengers and freight; and two 
steamers, named, respectively. International and Empire, for towing 
the barges. Barge No. 2 — the one hère in question — was built of 
Steel, with steel frames entire, two lattice girders running lengthwise 
inside for strengthening. It was bùilt in 10 sections, each section 
being 10 feet long longitudinally of the vessel, 35 feet wide, and with 
a depth of 6 feet 6 inches. Eâch section had a water-tight bulkhead 
at each end. They were to be and were bolted together, forming a 
whole boat of 10 water-tight compartments. Three-inch angle bars 
were riveted in each end ôf each section. In that condition the sec- 
tions were taken on cars from Elizabeth, N. J., to Seattle, Wash., at 
which place they were placed on the steamer Conemaugh, and car- 
ried to St. Michael, Alaska, where they were floated, and there in 
the water bolted together thrôugh the angle bars placed about eight 
inches apart at the top, bottom artd sides. Before being removed 
from New Jersey, however, the sections were bolted together, thus 
forming a complète boat, and as such was measured and enrolled in 
the custom hpuse at New York. The barge was also decked and 
housed in in sections at Elizabeth, but the house was taken apart, 
and conveyed in sections to St. Michael. The deck was of two-inch 
Florida pine, bolted together with, steel deck beams. The house was 
built of one-inch white pine, dressed, with a sill running the length of 
the vessel, bolted through the deck, four by six, with a studding 
ténanted. The siding was then nailed to the top of the studding, 
three by six plank, mortised also to receive the upper end of the 
studding, on which the carline running across to support the upper 
deck was fastened, three 2^^ by 5 ridge pôles running under the car- 
line fore and aft equal distance apart. On that was laid the upper 
deck, onc'-inch stuflf, dressed, covered with No. 6 canvas, and painted , 
the forward and aft bulkheads being built of the same material and 
of the same dimensions as , the sides. The extrême length of the 
house was 85 feet, its height 8 feet, and its breadth the same as the 
beam of the boat, 35 feet. The draft of the barge was 18 inches, the 
intention being to load her to five feet, which would leave about 18 
inches above water when carrying a full load. It was in this barge 
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that the appellants' merchandise was stored by Patterson, acting 
for the appellee, for transportation to Nome, September 30 — October 
I, 1899. W^ hâve no hésitation in holding, as did the court below, 
such a craft unseavvorthy for a voyage from St. Michael to Nome at 
that season of the year. Indeed, one of the appellee's witnesses, 
Capt. Barlow, who was employed as captain of one of the appellee's 
steamers, and whose expérience as captain on the Pacific coast ex- 
tended over a period of 14 or 15 years, testified that "a barge of that 
description has no business in Behring- Sea at ail"; certainly not, 
we think, at a season of the year when heavy storms are liable to oc- 
cur at any time. This fact is virtually admitted by the learned coun- 
sel for the appellee in that portion of their brief in which they dis- 
cuss the lack of authority in Patterson, real or ostensible, to under- 
take to send barge No. 2 to Nome; for they say that the appellee 
Company, "having carefully selected its subordinates, and having in 
its fleet not only such barges as this [barge No. 2], designed solely 
for towing in a harbor and along a river, but aiso river steamers that 
might safely hâve made the voyage to Nome, if necessary, and deep- 
sea vessels that were fully adapted to that voyage, cannot be sup- 
posed to hâve contemplated that its agent, if he contracted in its 
behalf to transport freight from St. Michael to Nome, would use for 
that purpose a river barge, seaworthy for its restricted use, but not 
for a trip on a stormy sea, and least of ail that he would so use the 
barge at the beginning of the Arctic winter, after the season of navi- 
gation had closed, and only one steamer remained in the harbor for 
a last departure to southerly ports, and after the barge itself had 
already been stored in winter quarters." Without regard, therefore, 
to the alleged improper loading and improper equipment and insufH- 
cient manning of barge No. 2 for the voyage undertaken by her, we 
hold, upon the facts appearing in the record, that she was not, as al- 
leged in the pétition for the limitation of liability provided for by sec- 
tion 3 of the act of February 13, 1893, in ail respects seaworthy; 
for which reason the court below was right in refusing to award the 
petitioner the limitation of liability provided for by that act. 

The court below, however, did award the petitioner the limitation 
of liability provided for by sections 4283-4285 of the Revised Stat- 
utes, and acts amendatory thereof, upon the ground that the peti- 
tioner "proved by satisfactory évidence that the losses and damages 
were entirely without the knowledge, privity, or négligence of any 
one of its managing officers." That question remains to be consid- 
ered. The act of March 3, 1851, provisions of which are embodied 
in sections 4283-4285 of the Revised Statutes, provides, among other 
things, as follows: 

"The liability of the owner of any yessel for any embezzlement, loss, or 
destruction, by any person, of any property, goods, or merchandise, shipped 
or put on board of such vessel, or for any loss, damage, or Injury by colli- 
sion, or for any act, matter, or thing, lost, damage, or forfeiture, done, 
occasioned, or incurred, without the privity, or knowledge of such owner 
or owners, shall in no case eXeeed the amount or value of the interest of 
such owner in such vessel, and her freight then pending." 

At the time the appellee commenced its transportation business on 
the Pacific coast, Nome was not known. Dawson and other points 
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along the Yukon river were the places to which large nutnbers of 
people werë flocking in search of gold, and to which large quantities 
of freight wçre then being shipped. So that the line established by 
the appellee, the gênerai management of which was intrusted to 
George H. Higbee, with headqùarters at the city of San Francisco, 
extended from Seattle, Wash., by means of deep-sea steamers, to 
St. Michael, Alaska, at which point passengers and cargoes were 
transferred by the appellee to its light-draft steamers and to barges 
for transportation thence to Dawson and intermediate points. The 
transshipping point of St. Michael therefore became and was a very 
important point, not only because of the fact just stated, but also 
because of its remoteness from the gênerai office of the appellee and 
also from its gênerai manager on the Pacific coast. To that point 
was assigned, at the opening of the season of 1899, as the gênerai 
superintendent of ail of the company's business in that région, Capt. 
Bloomsburg, who, as has been said, not only superintended the con- 
struction of the barges and some ôf the steamers of the company in 
New Jersey, but had had, as appears in the record, an extensive ex- 
périence as superintendent of varions other transportation companies. 
There is no doubt from the évidence that he was compétent for the 
position assigned him. He left Seattle for St. Michael early in June, 
1899, but arrived at his point of destination so ill that he was com- 
pelled to return by the same ship, leaving St. Michael July I2th, and 
leaving in his place and in charge of ail of the business of the ap- 
pellee at St. Michael, F. G. Patterson, who had been sent there by 
the appellee as the assistant of Capt. Bloomsburg, and designated 
freight and passenger agent. The appellee was advised of Blooms- 
burg's illness and return and of the fact that Patterson had been put 
in his place in charge of the company's business at St. Michael, and 
Patterson was by the appellee permitted to so remain during the 
balance of the season. The appellee's gênerai manager, Mr. Higbee, 
testified that before Capt. Bloomsburg's departure for St. Michael in 
June, 1899, he (Higbee) gave him verbal instructions, which he con- 
firmed by letter of date June 8, 1899, in which he expressed the com- 
pany's "désire that ail our fleet shall winter at St. Michael in some 
suitable place J that the crew, excepting the necessary, watchmen, 
shall be discharged, and returned hère in the fall, and to this end 
you should refuse to take cargo for a late trip, if, in your judgment, 
there is risk in being frozen up in the river for the winter, unless you 
can get sufficient freight money to pay the entire lay-up expenses 
during the winter, which we estimate at $20,000" ; that he was in com- 
munication with Patterson during the season of 1899, who, as Higbee 
testifies, was fîrst Bloomsburg's "assistant, more in the line of chief 
clerk," and who, so far as appears, was without any nautical knowl- 
edge, and without any expérience in the matter of loading, equipping, 
manning, or operating water craft of any kind. That Patterson's 
incompetençy for the position of superintendent of the appellee's 
business at St. Michael was known to the gênerai manager, Higbee, 
is shown by the fact that he telegraphed to Mr. Fahnestock, who was 
the gênerai agent of the appellee on the Pacific coast, and was then 
at Dawson, to hâve Patterson sélect some suitable captain to assist 
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him in matters relating to the company's shipping interests ; and is 
further shown by the following answer of Higbee to the question why 
he did not send some compétent person to St. Michael to take the 
place of Capt. Bloomsburg, — his answer being: 

"When Captain Bloomsburg arrlved hère [Seattle] 111, I was In San Fran- 
cisco, and prevlous to that It was decided between Mr. Fahnestock and 
myself tliat either one or the other of us would go to St. Michael. I was 
detained in San Francisco, and Mr. Fahnestock started. He left hère 
[Seattle] late in July, going In over the pass by Dawson, and was detained 
at Dawson ail winter, and did not get to St. Michael; but we expected him 
to arrive there and be there in time to close up ail our afCairs in the fall. 
It would make it unnecessary to send a man in from hère to take the place 
of Captain Bloomsburg, as ail that he was sent up for was practlcally at- 
tended to, or would hâve been attended to, before any new man could hâve 
reached there." 

So that Patterson, an inexperienced man, with full knowledge on 
the part of appellee's gênerai manager for the Pacific coast, was al- 
lowed to act as gênerai sùperintendent of ail of its business at St. 
Michael, including the control of the entire fleet in those waters. 

At the time of the accident which gave rise to the présent proceed- 
ings, the brief season during which Alaskan waters can be navigated 
was about coming to a close, and the appellee's fleet was assembled 
in the harbor of St. Michael, and was being put in winter quarters. 
The appellee having some surplus stores on hand, Patterson, think- 
ing it for the best interests of the company, concluded to send them 
to Nome, and there sell them ; and the appellants also having a lot 
of marchandise left over were also desirous of sending it to Nome, 
which Patterson, acting for the appellee, agreed to ship at the rate 
of $20 a ton, along with the company's own surplus stores, on barge 
No. 2, in tow of the steamer Lakme. Accordingly, both the ap- 
pellee's and the appellants' merchandise was put on board of the 
barge, and Patterson, acting for the appellee, sent the barge, by 
means of one of the company's tugs, alongside of and delivered it to 
the steamer Lakme for towage to Nome; shortly after which the 
barge, with ail of the goods on board, was sunk, and became a total 
loss, as hereinbefore stated. • 

It will hâve been observed from the foregoing statement of the 
contents of the pétition herein that the limitation of liability thereby 
sought was not in the pétition based upon any lack of authority, real 
or ost^sible, in Patterson to undertake the shipment of the ap- 
pellants* merchandise to Nome, but the limitation of liability sought 
under the provisions of the Revised Statutes and acts amendatory 
thereof was based upon the averment that the losses and damages 
growing out of the accident were occasioned without the fault, 
privity, or knowledge of the petitioner, or of any of its officers, 
agents, or servants, but was solely due to périls of the sça; and that 
the limitation of liability claimed under the provisions of the act of 
February 13, 1893, was based upon the averment that the barge was 
in ail respects sound, staunch, seaworthy, and properly fitted for the 
voyage upon which she was about to proceed, properly manned and 
equipped, and commanded by a careful, compétent, and experîenced 
master. Without considering the suggestion of the appellants that 
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the appelleè is, by the averments of its pétition, estopped to deny the 
authotity of jts agent Patterson, and without considering his actual 
authority to undertake in behalf of his company the shipment of the 
appellants' merchandise to Nome, we are of the opinion that he at 
least had the ostensible authority to undertake the shipment, and that 
by his act in that behalf the appelleè is bound. The appelleè, being 
a corporation, necessarily acts through agents of différent kinds. In 
charge of ail of its business on the Pacific coast it appointed a gênerai 
manager, with headquarters at the city of San Francisco, and through 
him, and by reason of the illness of Bloomsburg, caused to be in- 
stalled and maintained at St. Michael, as superintendent of ail of the 
business of the company, including the dispatch of boats and the 
making of contracts for the transportation of passengers and freight, 
F G. Patterson. He was its représentative at that point, in charge 
oi ail of its opérations, and the public was entitled to regard him in 
that light. It is a mistake to say, as do the counsel for the appelleè, 
that the cottipany's field of opérations from St. Michael was limited 
to DawsOn and the intermediate points ; for the record shows that 
Clark, one of the appellants, saw the company's superintendent en- 
gaged in sending some of thè company's own surplus stores to 
Nome for sale, and contracted with him, as such superintendent, to 
send by the Same boat some of the appellants' merchandise, which 
Patterson undêrtook to do. Surely, the man to whose management 
the compâriy's entire fleet of boats in those remote waters, as well 
as ail of its other property in that région, was intrusted, should be 
regarded as the company's représentative, and his dispatch of any of 
the company's boats to a neighboring point as being at least within 
his ostensible authority. His knowledge must, therefore, be regard- 
ed as his company's knowledge, and his acts as the acts of the com- 
pany. That it was gross négligence to ship goods from St. Michael 
to Nome at the beginning of the winter season in barge No. 2 has 
already béen sufïîciently shown. But the appelleè, through its super- 
intendent, was guilty of further négligence in failing to send one of 
its tugs, and tow the barge to a place of safety, which the évidence 
shows might very readily hâve been donc by the exercise of reason- 
able diligence. The truth is, as is abundantly shown by the record, 
that Patterson knew nothing about the shipping business, and was 
wholly unfit for the position in which the appelleè permitted him to 
remain, and thus held him out to the public. It was not the intention 
of congress, by the provisions of sections 4283-4285 of the Revised 
Statutes, embodying provisions of the act of March 3, 1851, nor of 
any act amendatory théreof, to ireilîeve shipowners of responsibility 
for their own willful or neghgent acts. Craig v. Insurance Co., 141 
U. S. 638, 12 Sup. Ct. 97, 35 h. Ed. 886; Moore v. Transportation 
Co., 24 How. I, 16 L. Ed. 674; Wàlker v. Transportation Co., 3 
Wall. 150, 18 L. Ed. 172; The Republic, 9 C. C. A. 386, 61 Fed. 109; 
The Colima (D. C.) 82 Fed. 665; Quinlan v. Pew, 5 C. C. A. 438, 56 
Fed. III. 

The judgment is revërsed, with costs to the appellants, and with 
directions to the couirt below to dèny the pétition for limitation of 
liability. 
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DOERELL T. SCHWERMAN. 
(District Court, E. D. Wisconsin. August 26, 1901.) 

L BBAMAN— AUTHORITT OF Master ovbr. 

The master o£ a vessel is strlctly accountable to those under him, both 
criminally and civllly, for wanton injury inflicted upon them, or op- 
pressive and unreasonabie treatment; but he is necessarily vested with 
great authorlty, which it is his right and duty to exercise in tbe mainten- 
ance of discipline, and will be protected in tlie exercise of such au- 
tbority, even to the estent of inflicting corporal punishment on a sub- 
ordinate, where tlie circumstances are sucti as to justify it, and lie 
acts from proper motives and in a reasonable manner. 

a, Samb — Action against Mastbb for Assault— Evidence Cohsidkhed. 

Evidence considered, and held insufficient to sustain a libel filed against 
the master of a steamer by the steward to recover damages for Per- 
sonal injuries alleged to hâve resulted from an unprovoked assault 
made upon him by the master. 

In Admiralty. Libel in personam by a seaman against the master 
of the steamer Burnham to recover damages for an alleged assault 
by the master on board the steamer while on her voyage upon L,ake 
Michigan. 

McCabe & Dahlman, for libelant. 
Max C. Krause, for défendant. 

SEAMAN, District Judge. The libelant was in the service of the 
steamer Burnham as steward or cook, and avers in his libel that the 
master comraitted an unprovoked assault upon him wrhile on the 
voyage to Chicago, vvhereby he received serious physical injuries, 
resulting in permanent paralysis. ïhe fact of his présent paralyzed 
condition is undisputed, and the fact of a prior altercation with the 
master on shipboard, with some coi-poral hurt, is equally undisputed; 
but the libelant's version of the circumstances of the conflict and 
extent and manner of the force used is supported by his testimony 
alone, while it is directly controverted by the master in every feature 
on which the cause of action dépends, and the master's version is 
corroborated in important particulars Ijy other witnesses, especially 
by three of the crew who claim to hâve been présent during parts 
of the occurrence. Nevertheless the duty of the court is to sift the 
évidence of this unseemly transaction on shipboard, and ascertain 
so far as possible whether the true prépondérance is or is not with 
the libelant; whether his claim is sustained in the light of the cir- 
cumstances which are either conceded or appear by crédible testi- 
mony, with just allowance for the interests or relations of the wit- 
nesses. 

As the libelant wâs in the relation of mariner, he was during such 
service subject to the authority vested in the master of the steamer. 
The rule as to this authority is thus stated by Kent (3 Kent, Comm. 
131), and frequently approved by the courts: "Being responsible 
over to others for his conduct as master, the law, as well on that 
account as from the necessity of the case, has intrusted him with 
great authority over the mariners on board. Such authority is re- 
quired for the safe navigation of the ship and the préservation of 
111 F.— 14 
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good order and discipline. He may imprison and aiso inflict reason- 
able corpordl punishment upon a. seaman for disobedience to his rea- 
sonable conimands,or for disorderly.riotous, or insolent conduct ; and 
his authority in that respect is arialogous to that of a master on land 
over his apprentice or scholar." Although punishment by flogging, 
as formerly sanctioned, was abolished by statute in 1850 (Rev. St. 
§ 461 1), it has been held that such provision does not curtail the au- 
thority of the master in other respects under the rule above stated, 
even as to "reasonable corporal punishment," if otherwise justifi- 
able under the circumstances. Mir. Justice Curtis in Charge to Grand 
.Tury.'t Curt. 509, Fed. Cas. Np. 18,249; U. S. v. Trice (D. C.) 30 
Fed. 490 ; 2 Pars. Shipp. & Adm. 90. At the same time the master 
is striçtly accountable to those under him for oppressive and un- 
reasonable treatment, and if he inflicts or causes wanton injury his 
liabiUty is both criminal and civil. It is of the utmost importance 
in cases of this nature to préserve the line of distinction between the 
exercise of just authority and pppressive conduct. As aptly re- 
marked by Chief Justice Taney in Dinsman v. Wilkes, 12 How. 390, 
403, 13 X Ed. 1036, in référence to like complaint arising in the 
naval service, it is essential to the security and efHciency of the 
service "that the authority and comniand confided to the ofRcer, 
when it has been exercised from proper motives, should be firmly 
supported in the courts of justice as well as on shipboard," but it 
cannot be permitted "that the humblest individual in the service be 
oppressed and injured by his cornmahding ofificer, from malice or ill 
will, or thé wantonfiess of powér, without giving him redress in the 
courts of justice." In the case at bar thèse facts are clearly estab- 
lished : The Hbèlant was an ôld itiàn, and had been in the service of 
the steamer about two mohths as steward and cook. During that 
time he had under him succéssiyely four boys as "second cooks," 
with whom he quarreled to such éxtent that it became necessary to 
discharge dtie after the other, âlid in some instances they were so 
intimidated by his treatment on the trip that one Of the deck hands 
was substituted by the mate as a tèmporary assistant. In those in- 
stances the libelant used abusive and threatening language, and the 
witnesses mention him as "very cranky" and as using intoxicating 
Hquôrs at times, although there is no direct proof of actual intoxi- 
cation. About two weeks prior tp the difïiculty in question, the 
master had directed him to clean up his kitchen, to which the libelant 
made suUeri response, but complied with the order, and subsequently 
exhibited to the mate his anger oyer this "interférence," with threat 
that he would "stick his foirk tlifough that mulhead captain if he 
cornes back heré and interfères with my business." This threat was 
reported by the mate to the master, with a warning that "the steward 
is sore on you'for sOme reasoii.'* On the occasion in controversy 
the stearner was on lier trip frbm Racine to Chicago, and the mas- 
ter, in pâssing aft in the course bf duty, to go down to the engine 
robrh, found the libelant seated Pn a stool, sriioking, with his f eet 
upon the after rail, and in such position that the passageway to the 
stairs was entirely blocked. The testimony is undisputed that the 
libelant eithêrrefused or neglected to move or change his position 
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to allow the master to pass when the latter appeared and gave notice 
of such pui-pose, so that the master pushed by, removing the man's 
feet from the rail, with no unseemly violence and no hurt. The only 
material dispute at this point is in référence to the immédiate con- 
duct of each when the way was thus cleared, and incidentally whether 
the libelant was then under the influence of Hquor. The libelant 
testifies that he remained seated after his feet were pushed ofif the 
rail, until the master turned and "commenced to jaw" him, and he 
then "went to get up," and was "tackled and choked" by the master 
and thrown against an ice box and the rail ; while the master states 
that' the libelant jumped up at once, using abusive language, with 
the exclamation, "I will drop your guts on deck," and started for 
the kitchen, which was a step away, and that he merely kept the 
man pinioned by grasping his wrists to prevent his move to the 
kitchen. Under either version it thus appears that the difficulty 
originated in gross insubordination on the part of the libelant, for 
which no explanation is ofïered by him, as he claims he had not been 
drinking, although the master and other witnesses testify that he ap- 
peared to be "in liquor"; and, upon the libelant's statement, the 
only issue presented is whether the conduct of the master, after the 
way was cleared, in either view, (i) was abusive and wanton, and 
exhibited excessive violence against the libelant; and, if it so ap- 
pears, (2) was the proximate cause of the paralysis from which he 
is sufifering. With the issue so narrowed, I deem it neither neces- 
sary nor instructive to review the testimony in détail, and rest the 
decree upon the following déductions therefrom: (i) The libelant's 
testimony that he was fîrst seized by the neck when he started for 
the galley, and then choked and thrown against the ice box, dragged 
against the rail, and thus severely injured while so held, is not con- 
firmed by any other circumstances or by marks of injury, and is 
difficult to reconcile with the conceded fact that he was iànally held 
by the wrists to prevent him from reaching the galley, ail within the 
contracted space of two or three feet at the utmost. (2) The testi- 
mony of the master that he used no force or violence, other than 
holding the man by the wrists to prevent his reaching the galley and 
its supply of cutlery, is consistent with the authenticated facts, and 
confirmed by the attitude of the parties as witnessed by the second 
cook and the engineer, and by the absence of heat or anger in the 
appearance of the master, as attested by ail the other witnesses. (3) 
The conceded conduct of the libelant when released by the master, 
following his call to the second cook for his kitchen knife, tends to 
confirm the master's statement of threats, and clearly justifies the 
exercise of reasonable force to prevent the threatened or even prob- 
able action of the angry and insubordinate man, — conduct which 
shows uncontrolled passion on the part of the hbelant, and both 
threat and efïort to eut the master with a long knife, foUowed up by 
chasing the latter, brandishing the knife in one hand and loaded re- 
volver in the other, with crazy abuse and threats. (4) And, finally, 
upon the issue of excessive force, it is clear that the testimony does 
not preponderate in favor of the libelant in respect of apparent credi- 
bility. (s) The question of proximate cause does not arise, on the 
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view indîcated, but ît may well be remarked that the testîmony sbows 
no appearance of injury froni the alleged assault on that day or 
durihg the following day, except an abrasion of the hand which oc- 
curred in the struggle to reach the galley, and nothing to indicate 
physical hurt which would tend to produce the paralysis which ap- 
peared after the libelant's arrivai by steamer on the second day 
thereafter in Mihvaukee ; and, taking into account the testimony of 
his prior condition, it seems improbable, if not impossible, to attrib- 
ute that condition to an injury inflicted by the master, notwith- 
standing the guarded expression of opinion by his attending phy- 
sician. I am of opinion that the libel must be dismissed, and' it is 
so ordered. 
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RANDEESON V. BALL et al. 

(District Court, D. Rhode Island. September 16, 1901.) 

No. 1,081. 

1. Tow AGE— Construction oi" Contract— Damages foe Beeach. 

Llbelant agreed to perform towlng services in connection -wlth dredg- 
ing opérations at a stlpulatecL priée per day. There was no agreement 
that the tug should work for any particular length of time or while any 
partlcular amount of dredglng waa being done. Beld, that there was no 
Implied agreement that the tug should be always In readiness, or always 
able to work, which would renfler her liable for damages resulting to 
respondent because of her fallure to be In attendance at ail times. 

2, Damaobs— Bbeaoh of Towagb Contbact— Evidence. 

A clalm for damages agalnst a tug, under contract to perform towing 
services for a dredglng fleet, because of her occaslonal absence or un- 
readiness, can only be sustalned by proof of actual damage resulting. 
In the absence of such proof, évidence of the eaming capacity of the 
dredglng plant per day, when fully employed, afCords no basls for char- 
glng the tug with damages computed at the same rate for time lost by 
her. 

In Admiralty. Suit to recover for towage services and cross libel 
for damages. 

Matteson & Healy, for libelants. 

Worthington Frothingham and Adoniram J. Cushing, for re- 
spondent. 

BROWN, District Judge. The libelants, Fenner Bail and others, 
owners of the steam tug Aima, seek to recover from John P. Rander- 
son a balance claimed for services performed by the tug in towing the 
dredge Empire State and her sçows in dredglng opérations at Block 
Island in this district. The cross libel of Randerson is for damages 
for an alleged breach of contract, for négligence in crushing a small 
boat, and to recover the value of coal and water furnished by Rander- 
son for use by the tug in connection with the dredglng opérations, 
but used by the tug for her own purposes. 

Though the original libel of the owners of the tug was simply for 
services rendered from July 23 to November 8, 1900, the pleadings 
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and évidence require a considération of the relations of the parties 
from an earlier period. I find, as a matter of fact, that the tug, 
which was new and untried, began work for the dredge upon the Qth 
day of April, 1900; that no previous contract had been made for her 
services, which began virithout any agreement as to their duration or 
as to the rate of payment, the efficiency of the tug at that time not 
having been tested. Randerson testified, on this subject, that he 
told the agent of the tug "to try it and see what he could do." I iànd, 
also, that according to the prépondérance of évidence the tug con- 
tinued to perform services for the dredge until about July 21, 1900, 
before the parties arrived at any express agreement as to the price 
to be paid. During this time, the tug was furnished with coal and 
water by the owner of the dredge. The tug having rendered val- 
uable services without any express contract, I find an implied con- 
tract to mal^e payment for tlie value of the services during this pe- 
riod. Upon the whole évidence I am of the opinion that a fair price 
for the tug's services is the sum of $25 per day for working days and 
$12.50 a day for lay days. It appears that the tug did work in tow- 
ing the barges and dredge on 86 days, and lay idle, but in readiness 
to work, on 2 lay days, during this period. It appears, however, that 
during thèse 86 working days the tug was either incapacitated by ac- 
cident or absent through delays or upon business of her own for pe- 
riods of time amounting in ail to 6 days, 5 hours, and 10 minutes. 
The tug claims full compensation at the rate of $25 per day for each 
day when the tug performed any services, irrespective of any delay, 
absence, or incapacity upon her part during the remainder of the day. 
This claim is obviously untenable, and inconsistent with the position 
that she is entitled to the reasonable value of the services rendered. 
I find the tug entitled to payment at the rate of $25 per day for 79 
days, 4 hours, and 5 minutes, and at the rate of $12.50 per day for 2 
days, amounting in ail to the sum of $2,012.92, for services rendered 
between April 9 and July 21, 1900. 

It is agreed that at some later day an agreement was made where- 
by the tug should furnish her own coal and receive a fixed price per 
day. There is no évidence, however, that this agreement was for any 
specified period of time. Either party was at liberty to terminate 
the contract at will. The date of this contract, the rate of payment, 
and the terms of the contract are ail in dispute. The libelant con- 
tends that the date was July 23d ; the libelee, that it was August 4th. 
The libelee concèdes that this makes practically little différence, since 
the new rate claimed by the libelants — $30 per day, finding her own 
coal and water — difïered but little from the rate of $25 per day, with 
coal and water furnished. While the évidence is, perhaps, not en- 
tirely satisfactory as to the exact day, I am of the opinion that, ac- 
cording to the prépondérance of évidence, it was on or about July 
23d that the tug began work under the new arrangement. Bail 
States that the agreed rate was $30 per day for working days and $15 
a day for lay days. Randerson testifies that it was to be at that rate, 
but only on condition that Bail should arrange to furnish him with 
water at the rate of $75 per month ; otherwise, it was to be at the 
rate of $28 per day. He testifies that he was obliged to pay $90 per 
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month for water, and therefore ckims that he should pay but $28 per 
day. Bail dénies expressly that the contract included any agree- 
ment as to water, and thére would seem to hâve been no reasonable 
theory upon which Bail would hâve accepted a réduction of $2 a day 
on the price of his boat for a différence of $15 per month in the priée 
of water, even wére we to consider the suggestion of counsel that 
Bail himself had the practical monopoly of the water supply. I find 
that the agreement for the price of the boat was definite at the rate 
of $30 per day, and not conditional upon the price of the water. I 
find that the tug Aima and the tug Harriet, which was supplied and 
accepted in her place during a portion of the time, worked 80 days, 
8 hours, and 25 minutes at the rate of $30 per day, and that the libel- 
ants are entitled to receive therefor the sum of $2,425.25, and that 
there were 12 lay days for which they are entitled, at the rate of $15 
a day, to the sum of $180. The total earnings of the tug were as 
follows; For services from April 9 to July 21, 1900, inclusive, $2,- 
012.92; for services from July 23 to November 8, 1900, $2,605.25, — 
total, $4,618.17. I find, also, that Randerson has paid on account the 
sum of $3,189^34, leaving an unpaid balance of $1,428.83. Rander- 
son is entitled to deduct for coal and water consumed by the tug for 
her own purposes the amount of $57.58, leaving a balance due the 
owners of the Aima of $1,371.25. 

There remain to be considered the claims set up in the cross libel 
for damages for breach of contract and for the loss of a small boat, 
which latter claim I disallow for insùfifîciency of proof. The claim 
for damages for failure upon the part of the tug to attend upon the 
scows must also be disallowed. I find that no agreement was made 
that the tug should work for any particular period of time ; that the 
contract was terminable at the will of either party ; that she did not 
agrée to perform services for any particular amount of dredging ; nor 
was there any guaranty or agreement, express or implied, that the 
tug should be in constant attendance and always able to work. The 
contract was simply for certain towing, etc., to be performed by her 
by the day, and that the tug should receive a stated price per day. 
Counsel for Randerson lay stress upon the allégation of the libel that 
the tug was employed in order to enable said Randerson and his said 
dredge and scows to prosecute the wortc and finish the contract upon 
which Randerson was then engaged ; but the libelants cannot be held 
upon this allégation alone, even if, fairly interpreted, it amounts to 
anything more than a mère statement of Randerson's purpose in em- 
ploying the tug by the day. Bail was in no sensé a subcontractor for 
this work, and there is no évidence on the part of Randerson to show 
that Bail was employed to finish a particular job. But, even should 
we hâve found évidence of a contract by Bail to supply the tug for 
the whole period of Randerson's contract with the United States, or 
for any part of it, the claim for damages would yet fail for the reason 
that there is no proof in this case whereon any finding of the amount 
of actual damage could be based. The method whereby it is sought 
to compute thèse damages is wholly fallacious. There is no proof of 
any actual damage, or of the amount of any actual expenses incurred, 
or of any actual profits lost, by reason of any delays. The évidence 
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is merely to the effect that the plant was a $45,000 plant ; that it had 
an earning capacity of se much per hour when employed upon cer- 
tain government contracts. There is no évidence wlaatever that Ran- 
derson lost other employment through the delay, or that there was 
any snbstantial damage suffered. The absurdity of attempting to 
compute damages in this way is shown by an examination of the ac- 
count appended to the cross Hbel. For a single day's absence the 
tug, which was to receive $30 a day, is charged $300 damages for the 
day ; for an absence of i hour and 20 minutes, she is charged dam- 
ages to the amount of $33.32 ; and for an absence of 20 minutes is 
charged $8.32. From the close account made by the inspector of the 
absences of the tug, even for periods of 10 minutes, it appears that 
she was fairly diligent in her attendance, and that the work was per- 
formed in a reasonably satisfactory manner, rather than that the tug 
was continuously damaging the owner of the dredge to very large 
amounts during the entire period from April to November. As the 
tug could hâve been discharged at any day when her services had 
proved unsatisfactory or a détriment to the dredge, it cannot be as- 
sumed, without direct proof, that there was any substantial damage. 
The owners of the Aima are entitled to a decree for the sum of 
$1,371.25, and for their costs. The only substantial matter set up 
in the cross libel being such as could hâve been set up in the answer, 
the cross libel is dismissed, with costs to the owners of the Aima. 



THE MESABA. 

THE MABTELLO. 

(District Court, S. D. New York. June 12, 1901.) 

1. Collision — Overtaking Steam Vessbls— Unanswered Signal. 

Under article 18, rule 8, of the Inland navigation rules, when an over- 
taking steam vessel signais her désire to pass it is the duty of the vessel 
ahead to answer the signal at once, and the overtaking vessel is pro- 
hibited from attempting to pass, where it is not clearly safe and the 
co-operatlon of the vessel ahead is required, unless she receives an as- 
senting answer to her signal. Where both vessels violate thèse require- 
ments, the overtaking vessel mistaking the silence of the other for ac- 
quiescence in her signal, and in attempting to pass at a bend in a chan- 
nel a collision occurs, both are in fault; and neither is relieved from 
liability by the fact that her violation of the rule was not the sole cause 
of collision, and that the passage would hâve been safely made but for 
the Improper navigation of the other. 

2. Samb — Besponsibilitt of Oveutaking Vessel. 

An overtaking vessel takes whatever risks attend her attempt to pass, 
from whatever cause arising, except from the fault of the vessel ahead, 
which is bound only to keep her course and speed. 
8. Same — Vessel Overtakbn— Rôle as to Course and Speed. 

Where at the time an overtaking vessel signaled her intention to pass 
the vessel ahead, the latter had stopped her engines to permit a schooner 
to cross her bows, which purpose was obvions to the overtaking vessel, 
the resumption of her former course and speed af ter the temporary pur- 
pose of her stopplng has been accompllshed can hardly be charged as a 
violation of the rule requirlng her, to keep her course and speed. 
4. Same— Effect op Suction. 

The Buctlon caused by a moving vessel, and its latéral effect upon 
another vessel, dépend upon a number of circumstances, of which the 
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mo8t Important are the slze and speed of the two Tesséis, and partlcu- 
larîy |tbe depth of water beijeath them, and the mass and extent of the 
water on each aide; the force being at Its maximum and operatlTe for « 
<ionslâerable distance where the water la shallow or conâued. 

ÎL Same— Too Close Appkoach— Suotiois'. 

A large steamer, 482 feet long, and drawlng 29 feet, and going at a 
speed of 12% knots an hour at the tlme she overtakes another vessel 
of nearly the same slze and draft, is not justifled in passlng at a dis- 
tance of not more than 150 feet at a place where the water is little 
deeper thàn their keels; and a collision occurring under sueh circum- 
stances by the sWlnging of th'e bow of the overtaken vessel against the 
quarter of . the one passing may reasonably be attrlbuted to the effect 
of suctlon, In the absence ot other apparent cause. 

In Adihiralty. Libel and cross libel for collision. 

Convers & Kirlin, for the Mesaba. 

Wing, Putnam & Burlingham, for the Martello. 

BROWN, District Judge. At lo 132 a. m. of September 22, 1900, 
the steamships Martello and Mesaba, both outward bound from this 
port, came in collision not far from the western entrance of Gedney 
channel, by which both vessels sustained 3^amages, for which the 
above libel and cross libel were filed. 

The Mesaba is 482 feét long, 52 feet beam, 31 feèt in depth, of 
4,423 net tonnage and drew at that tîme 29J4 feet aft. The Martello 
is 370 feet long, 43 feet beam, 28 feet deep, of 2,439 net tonnage and 
was drawing at that time 27^ feet aft. The Mesaba's fuU speed at 
sea was 15 knots, the Martello's ta knots. But at this time under 
a less head of steam, and according to the révolutions of the pro- 
peller then making, the Mesaba's fuU speed through the water was 
about 13 knots, and the Martello's, 10 knots. To this i knot should 
be added for the moderate west wind and the ebb tide running S. E. 
at about Ij4 knots. Both vessels went down the bay through the 
Main channel and around the southwest spit. The Martello passed 
Sandy Hook beacon abeam of her bridge at 10:28; the Mesaba, at 
10:30, the Martello being theri about one-third of a mile ahead. The 
Mesai?a subsequently after a passing signal of two whistles, put her 
engines at full speed ahead and overhauled the Martello by going 
to port. In passing her on her port or northerly side, not far from 
the black buoy E. 7, which witb the opposite red buoy E. 8 marks 
ihè western end of Gedney channel, when the Martello's stem was 
about abeam of the Mesaba's midships or a little more aft, the Mar- 
tello's bow was seen to turn to port towards the Mesaba, and it con- 
tinued to turn more rapidly as the Mesaba àdvariced until the bluff 
of her port bow, about 20 feet frôm her stem, struck the starboard 
qu,arter of the Mesaba about IQO feet forward qf the Mesaba's stem 
a violent blow, which broke a number of the Martello's iron plates 
and damaged her stem so that she was obliged tû return to New 
York. The Mesaba sustaineid leâs injuries, and was able to continue 
her Voyàige. The faults charged againsjt the Megàba are 

(i) Too great speed; (2) too close approach to the Martello in 
passing her; (3) attempting to pass at a dangerous place while on 
the turn from the Main channel into Gedney channel; (4) crowd- 
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ing tHe Martello closely towards the starboard side of the channel, 
instead of keeping further to the northward ; (5) not waiting for the 
Martello's assent to her passing signal. 

The faults charged by the Mesaba against the Martello are (a) 
failure to keep on the starboard side of midchannel; (b) crowding 
unnecessarily to the northward ; (c) failure to reply to the Mesaba's 
overtaking signal ; (d) failure to keep her course and speed. 

It is contended for the Martello that the actual point of collision 
was a little to the eastward of buoy E. No. 7 ; for the Mesaba, that 
the collision was to the westward of that buoy and before the Mesaba 
had made any turn to enter Gedney channel. The régulation over- 
taking signal of two blasts of the steam whistle was given by the 
Mesaba when she was at a distance variously estimated from one 
or two lengths to a quarter of a mile astern of the Martello and 
upon the same gênerai course, but a little more to the northward, 
and having the Martello a trifle on her starboard hand. It is ad- 
mitted that no answer was returned by the Martello to this signal, 
for the reason, as claimed by the latter, that it was not safe for the 
Mesaba to pass at the turn into Gedney channel, and because her 
pilot had no idea that the Mesaba would attempt to pass the Mar- 
tello until after that turn was completed. 

The change of course from the Bayside channel into Gedney is 
2^4 points to the southward, the compass course as laid down upon 
the chart from the southwest spit to the western entrance of Gedney 
being E. by N., and from that point through Gedney channel E. S. 
E. Va e. Through Gedney channel the breadth of available water, 
as laid down upon the chart, between the line of black buoys on the 
south and of the red buoys opposite on the north, is about 1,000 
feet ; and through the Main or Bayside channel, leading to Gedney 
channel, the breadth is about the same. 

For the Mesaba it is urged that the space was sufiScient for safely 
overtaking and passing even on the turn; that she went at a safe 
distance and without porting at ail up to the time of collision, and 
that the collision was brought about by the starboarding of the 
Martello. The Martello contends that the collision was brought 
about by the Mesaba's too close approach in passing, by her porting 
her helm and by the powerful suction of the after part of the Mesaba 
as she passed the Martello at high speed, which it is said irresistibly 
drew upon her quarter the Martello's bow, despite ail that the latter 
could do by a hard a-port wheel to check its influence ; and that she 
did not starboard at any time, but ported to make the turn into 
Gedney when the Mesaba's bow lapped her port quarter about 30 feet. 

I. The testimony as to the place of collision, whether at the en- 
trance of Gedney channel or to the eastward or westward of that 
point, is very confîicting ; the same witnesses at différent times mak- 
ing inconsistent statements. This may be partly explained by the 
confusion in the recollection of the witnesses resulting from the fact 
that the Martello's bow upon collision clung fast to the Mesaba's 
quarter so that the vessels remained together for four or five minutes 
until they had nearly passed through Gedney channel, when the Mar- 
tello cleared and passed to the southward between the outer Gedney 
buoys. 
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^Thfe times noted on èach vessel when Sandy Hook beacon was 
abea& of the bridge, viz. 10:28 and 10:30 respectively by the deck 
logs, the time of collision, 10:42, and the speed of the vessels as 
given by the révolutions, with the pther known data, are sufficient 
to compute quite approximately the place of collision as well as the 
intermediate positions at différent times. The Martello passed Sandy 
Hook at fuU speed (11 knots wit}i tide), but in ofder to allow a 
schooner going to the southward in the Swash channel to cross ahead 
of her, slowed at 10 130 by the engine room log, stopped her engines 
at 10:31, remained stoppèd for two minutes and at 10:33 again put 
her engines at full speed. During this interval her headway was 
much deadened, and she could hâve obtained her full headway again 
only shortly before she reversed, not over a minute before collision. 
This reversai was at 10:39 by thé same engine room log, and the 
collision being at 10:40 by that time, or two minutes slower than 
the deck time, two minutes must be added to the above times of her 
slowing and stopping for the purpose of comparison with the Mesaba. 
This is further confirmed by the fact that the distance from Sandy 
Hook beacon to the middle of the Swash crossing is so great (8,800 
feet) that the Martello would not slow for a schooner crossing in 
the Swash at less than half that distance from the crossing, which 
at II knots speed is 4 minutes time from Sandy Hook. Moreover, 
if the time of the deck and engine room had been the same, the 
Martello would bave traversed the distance to the point of collision 
in 12 minutes, the same time occûpied by the Mesaba; so that the 
Mesaba would not hâve overtaken her at ail. 

The Mesaba, previously going "slow" (7J4 knots with tide), when 
passing Sandy Hook at 10:30 put her engines at "half speed," i. e. 
about two-thirds of "full speed," or 9I knots with tide, and so con- 
tinued until soon after signaling to the Martello that sbe would pass 
her. She then starboarded her helm and put her engines at "full 
speed" (14 knots with tide), and this was continued until collision at 
10:42, 12 minutes after passing Sandy Hook, and afterwards till the 
vessels separated. Full speed headway, however, could not be ac- 
quired by the Mesaba or Martello in less than from 3 to 5 minutes 
after the order "full speed." 

Thé distance from Sandy Hook beacon to Gedney entrance be- 
tween buoy E. 7 and E. 8 is 13,600 feet, almost exactly 2j4 nautical 
miles ; to the buoys next west, B. i and the cage buoy B. 2 opposite, 
10,800 feet; to buoy B. 3, where the pilot of the Mesaba says he 
signaled, 6,300 feet. From buoy B. 3 to the Swash is 2,500 feet; 
thence to E. 7, 4,800 feet. 

From the distance from Sandy Hook to E. 7 (13,600 feet) it is 
évident that the Mesaba could not haye reached Gedney channel in 
12 minutes, except by going at somewhat above 12 knots speed dur- 
ing the whole time, whereas she was going slow (7^ knots with 
tide) off Sandy Hook, and at only "half speed" of her engines (9I 
knots with tide) for the next 5 to 6 minutes ; so that the place of 
collision must hâve beeri somewhat to the westward of the entrance 
to Gedney. 

Upon computation from the data above stated, appear the follow- 
ing approximate results : 
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(a) That when the Mesaba's bridge, was abreast of the Sandy Hook 
beacon, the bridge of the Martello (2 minutes in advance) would be 
about 2,222 feet ahead of the Mesaba's bridge ; the Martello during 
the next two minutes gained about 475 feet, se that her stern was 
then ahead of the Mesaba's bow about 2,300 feet, the Martello's 
bow being then about 4,600 feet from the beacon and about 4,200 
feet from the middle of the Swash channel crossing ; (b) at 10 :32 the 
Martello slowed and at 10 :33 stopped her engines for 2 minutes ; 
during this three minutes up to 10 135 she dropped her speed to about 
4j4 knots, traveling in that time about 2,200 feet ; and the Mesaba, 
then going at 9I knots (half speed) gained upon her during that time 
about 750 feet, making her bow then about 1,550 feet behind the 
Martello's stern, which was then about 150 feet to the eastward of 
buoy B. 3, when full speed was ordered by the Martello; (c) within 
a minute afterward the Mesaba gave her signal of two whistles, and 
very soon after gave the order "full speed" ; and at collision at 10 42 
the Mesaba's bow was about 600 feet west of the entrance of Ged- 
ney, and the Martello's about 950 feet. 

Nearly ail the testimony agrées that at the Mesaba's signal of two 
whistles, she was a quarter of a mile astern of the Martello. My 
computation is the same. At their respective speeds, it was impos- 
sible for the Mesaba to make the subséquent gain she did make up 
to collision (about 2,250 feet) in less than from S to 6 minutes. When 
she put on full speed shortly after signaling, she must therefore hâve 
been in the vicinity of buoy B. 3, as her pilot Butler testifies, and 
this was therefore within a minute after the Martello ordered full 
speed, after waiting for the schooner to cross ahead of her. 

The computed rate of full speed is from i^^ to 2 knots greater 
than the estimate given by the officers of both vessels. But if a 
réduction to their estimâtes were made, the place of collision must 
necessarily be brought from 600 to 800 feet more to the westward 
than I hâve computed it. On account of the drag on the vessels 
while in shallow water but a few feet deeper than their keels, I hâve 
reckoned full speed in such places at 13)^ and ioj4 knots instead 
of 14 and II respectively. 

The above computation made upon data about which there is little 
doubt or différence, agrées with much of the testimony, and serves 
to correct many évident mistakes. The two pilots, the captains, and 
even Chief Ofïîcer Rayward at last agrée that the collision was to 
the westward of E. 7 "on the turn into Gedney." Both the pilots 
in their reports made at the time so stated. This turn, which might 
possibly be made in three lengths under a hard a-port wheel, is usually 
made more slowly with helm not hard a-port, as the pilot testifies; 
so that the turn would usually occupy from 1,500 to 2,000 feet be- 
fore reaching Gedney, though a part of it might probably be made 
in Gedney channel itself. 

Upon the whole évidence, therefore, I find that the collision took 
place when the Martello's bow was from 300 to 400 yards to the 
westward of the black buoy E. 7, while both vessels were making 
the turn into Gedney channel, although the Mesaba may not hâve 
had any express order to port, as she was steered partly by the 
buoys ; that the Mesaba had signaled her intention to pass the Mar- 
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tello froiti 5 to 6 minutes previously, when more than a mile to 
the WfistWafd of the point of collision and at least a quarter of a 
mile astern of the Martello; and that the Mesaba's stem overtook 
the stem of the Martello when about half a mile to the westward 
of E. 7, or a little west of buoy B. i. As the Mesaba gained 720 
feet on the Martello from the time the latter ported (when over- 
lapped 30 feet) up to collision, the computation shows that that gain 
would take i^ minutes, which agrées with the testimony; and that 
during that time the Martello advanced about 1,660 feet, and the 
Mesaba about 2,380 feet; so that the Martello must hâve ported 
when she was about 2,700 feet west of Gedney, i. e. when about 
abreast of black buoy B. i. 

It is very probable that the pilot of the Mesaba noticing his rapid 
gain upôn the Martello during the three minutes when she slack- 
ened her speed to let the schooner pass ahead of her, supposed that 
by signaling and going at fuU speed he could pass the Martello 
before it was necessary to begin the turn into Gedney channel. 
That turn could easily be completely made by the Mesaba within 
the space of 500 yards before reaching the entrance, and at the mod- 
erate speed the Martello was then making he would pass her long 
before he would need to begin the turn. I find it difRcult, however, 
to crédit the pilot's statement that he supposed the Martello was 
stopping to allow him to pass her. If he had observed the schooner 
he ought to hâve understood that the Martello's stop was proba- 
bly to let the schooner pass ahead. The schooner was noticed by 
Paul, the chief officer of the Mesaba, on the deck below, though 
no report of her was made ; but if the pilot did not notice her, that 
is a poor excuse for his erroneous supposition. He ought to hâve 
understood that the Martello would naturally increase her speed, 
although he might not know to whât rate ; and very soon after he 
gave the full speed order, he must hâve seen that the Martello was 
increasing her own speed. 

The circumstances, however, were such as made it peculiarly in- 
cumbent on the Martello to answer the Mesaba's overtaking signal. 
For when this signal was given, although it was after the Martello's 
engines had been again put at full speed, her way had been so 
much deadened by her previous stop of three minutes, that the 
Mesaba was very rapidly gaining on her, as the Martello's pilot 
says ; and the pilot of the Mesaba could not know at what speed 
the Martello was going, or how quickly she would gain, or would 
seek to regain, her full headway. It was necessarily uncertain, 
therefore, just when or where' the Mesaba would overtake and fully 
pass the Martello, whether before reaching the necessary turn into 
Gedney channel or not. This depended on the conduct and speed 
of the Martello; and the Martello therefore plainly ought to hâve 
answered the Mesaba's signal. Her failure to answer, it is said, led 
the Mesaba to suppose that the Martello did not dissent, and would 
do nothing to embarrass the Mesaba in passing. Under the lan- 
guage of article 18, rule 8, of the inland rules of navigation, the 
pilot had' perhaps no right to draw that inference, but it was not a 
whoUv unnatural inference. 
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It is. évident from the testimony of niost of the witnesses that 
it is undesirable for one steamer to attempt to pass another while 
on the turn into Gedney channel. Passing should either be accom- 
plished before the turn is begun, or postponed until the turn is passed 
and each is again straightened upon her course. From the width 
of the channel, however, viz. about i,ooo feet, I do not doubt that 
passing may be accomplished safely even on the turn, provided that 
there is a perfect understanding between the vessels, and concert 
of action to avoid danger; but not otherwise. When there are no 
other vessels in the way, coming in or going out, if the vessel ahead 
keeps well on the starboard side of the channel, the other by go- 
ing on the port side can keep four or fîve hundred feet of space be- 
tween the vessels, while each would be 200 feet from the buoys on 
the south or north. I do not doubt, however, that the Mesaba ex- 
pected to pass the Martello before porting to enter Gedney chan- 
nel, as it is not necessary to commence porting more than i ,000 feet 
to the westward of the entrance, though it is usual to port earlier. 

The rule as respects passing, then and now in force, is as fol- 
lows : ' 

Article 18, rule 8. When steam vessels are running in the same direction, 
and the vessel which is astern shall désire to pass on the right or starboard 
hand of the vessel ahead, she shall give one short blast of the steam whistle, 
as a signal of siieh désire, and if the vessel ahead answers with one blast, 
Bhe shall put her helm to port; 

Or if she shall désire to pass on the left or port side of the vessel ahead, 
she shall give two short blasts of the steam whistle as a signal of such désire, 
and if the vessel ahead answers with two blasts, shall put her helm to star- 
board; 

Or if the vessel ahead does not thlnlc it safe for the vessel astern to attempt 
to pass at that point, she shall Immediately signify the same by giving sev- 
eral short and rapid blasts of the steam whistle, not Ies& than four, and 
under no circumstances shall the vessel astern attempt to pass the vessel 
ahead until such time as they hâve reaclied a point where It can be safely 
done, when said vessel ahead shall signify her willingness by blowing the 
proper signais. 

The vessel ahead shall in no case attempt to cross the bow or crowd upon 
the course of the passing vessel. 2 Supp. Rèv. St. p. 638. 

Although the critical reading of this rule may discover some 
ambiguities or incompleteness in its phraseology, its very plain in- 
tention, as it seems to me, is (a) that the vessel ahead shall always 
answer an overtaking vessel that signais her désire to pass ; and (b) 
that uniess in a clearly safe place for passing the overtaking vessel 
shall not pass uniess, nor until, an assenting signal is given. The 
language is very spécifie, that if the vessel ahead "shall not think it 
safe for the vessel astern to attempt to pass at that point," she 
shall immediately signify the same by giving not less than four 
short and rapid blasts of the whistle; and the meaning of the sub- 
séquent clause is, that under no circumstances shall the vessel astern 
attempt to pass except in a safe place, nor until after the vessel 
ahead has given an assenting signal promising co-operation, if 
needed, so that passing "can be safely done." 

The witnesses from the Martello say that attempting to pass at 
that time, which the Martello foresaw would occur on the turn, 
was regarded as dangerous ; so much so that they did not think the 
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Mesaba, notwithstanding her signal, would attempt to pass until 
both yessels had got straightened out in Gedney channel. But this 
excuse for not answering at ail cannot possibly be accepted as valid 
in face oftjie positive requirement of the rule that in such a case 
a dissentipg signal shall be given; still less when it was the great 
increase of the Martello's speed that brought the passing to the 
turn, the point of danger. The rule says the dissent shall be sounded 
immediately, if it is not thought safe "to pass at that point," i. e. 
by proceeding to pass at once ; not sounded at some future time 
or place. Nor can the excuse be accepted even as a fact, since 
the Mesaba was plainly to be seén overhauling the Martello, and 
continuing to approach nearer and nearer without any abatement 
of speed for three or four minutes before the Martello ported, so 
that the Martello must hâve seen that the Mesaba was intending 
to pass at once, in accordance with her signal ; and still no dissent 
was given. 

When the Martello ported she had regained, according to the 
pilot's testiniony, very nearly her fuU speed, thus delaying the Me- 
saba in passing much longer than was anticipated. The Mar- 
tello, by failing to give the dissenting whistles that the stàtute re- 
quired,'seemed to acquiesce iii the Mesaba's proposai, while she 
at the same time increased and prolonged the difïïculties of passing 
by increasing her own speed to the utmost, and thereby bringing 
the vessels to the point of danger, until perhaps a minute and a 
half before collision, or a little less, when she slowed and reversed. 
The pilot of the Mesaba testifies that had he received any dissent- 
ing whistles, he should not hâve attempted to pass. I see no reason 
to doubt this testimony. I think the conduct of the Martello was 
calculated to mislead the Mesaba and to some extent did so; par- 
ticularly in view of the common but blâmable practice of pilots to 
omit signais which they think unnecessary, though required by the 
rules; and as failure to answer was in direct violation of the posi- 
tive requirement of the rules of navigation, the Martello must be 
held in part to blâme for the collision. 

2. But the Mesaba is certainly no less in fault for the disregard 
of rule 8. Though not wholly free from ambiguity, its plain in- 
tent seems to bé, as above statedj'wherever the place is not clearly 
safe, or requires co-operation, as in this case, to prohibit the vessel 
astern from passing until she receives an assenting signal, and 
jmaking it thè duty of the vessel ahead to signal her dissent at once, 
if an immédiate attempt td pass is deemed unsafe, and thereafter to 
give an assenting signal as soon as a safe place for passing isi 
reached ; so that the overtaking vessel in such situations shall never 
attempt to pass until the assent is given. However natural, there- 
fore the Mesaba's interprétation of the Martello's failure to answer 
may hâve been, as an acquiescence in his proposai, he was not in 
this case justified under the express prohibition of the rule in going 
on ; and for this disobedience of the rule the Mesaba is equally to 
blâme with the Martello. 

It is not a sufïîcient answer to say that the omission to signal did 
not causé the collision, It indeed was not the only cause, but it was 
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one of the çontributîng causes, inasmuch as obédience to the rule on 
either side would undoubtedly hâve led to an avoidance of the col- 
lision. The précise object of the rule was to prevent any such col- 
lisions as this and to dispense with the necessity of inquiry into the 
immédiate causes of them, often with most unsatisfactory results, by 
making it a positive obligation on the one side to answer the signal, 
either by assent or dissent ; and on the other side, not to attempt to 
pass in a place of doubtful safety without a signal of assent. Both 
vessels disobeyed the rule, and a coUision resulted, in which almost 
every other cause that can be invoked to account for the collision is 
involved in conflict, obscurity and doubt. The court is not called on 
to attempt to résolve thèse doubts,'and to attempt to décide the cause 
on independent grounds, since whatever might be determined in re- 
gard to them would not alter the fact of the disregard of this rule by 
both vessels and their conséquent joint liability. The New York, 
175 U. S. 187, 205-207, 20 Sup. Ct. 67, 44 L. Ed. 126; Id. (D. C.) 53 
Fed. 553, 558; The Garden City (D. C.) 19 Fed. 529, 533; The 
Nereus (D. C.) 23 Fed. 448, 451-454; The Minnie (D. C.) 20 Fed. 
543, afSrmed in 31 Fed. 301. 

The case in other aspects, however, is so interesting, and has been 
so carefully presented by counsel that I add a few observations on 
some other points. 

The Mesaba as an overtaking vessel was bound to keep out of the 
way of the Martello (article 24), and took whatever risks attended the 
attempt to pass where she did, whether arising from the narrowness 
of the channel, the shallowness of the water, suction, the tide, or any 
other causes except those arising from the fault of the Martello her- 
self ; the latter was bound to keep her course and speed. Article 21. 

In the Mesaba's log entries and in some of her testimony, the col- 
lision is ascribed to the Martello's starboarding her wheel when the 
Mesaba had come abreast of her. A similar claim was made in the 
case of The Aurania and The Republic (D. C.) 29 Fed. 98, 119-121, in 
a collision near the same place as this. I was satisfied in that case 
that there had not been any such mistaken change of the wheel. And 
in the présent case I do not think this change is on the whole suf- 
ficiently proved; although the very unsatisfactory évidence as to 
the course and steering of the Martello makes it not impossible. 
The pilot and the oiïîcers of the Martello say that the Martello's 
wheel was not starboarded at ail, but was ported, when the Mesaba's 
stem had lapped her stern about 30 feet, and was thereafter kept 
hard a-port. No doubt the helm was ported about that time ; but it 
certainly was not at once put and kept hard a-port, as several of her 
witnesses state ; for if it had been, the Martello, being then from 800 
to 900 yards from buoy E. 7, would hâve gone to the southward of 
Gedney channel before reaching it. The pilot admits that the helm 
was not put hard a-port at once, and the fact that up to a few mo- 
ments oniy before collision, when her stem suddenly swung to port 
towards the Mesaba, she had turned her stem to starboard under 
her port wheel only about two points, while advancing about 500 
yards and reversing about one-half of a minute, is conclusive proof 
that her wheel was at first but slightly ported, and that she was mak- 
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ing a very gentle turn. If, as is quite probable, the immédiate nor- 
mal action pf the port helm was retarded by the bow wave of the 
Mesaba as she advanced upon the port quarter of the Martello, ail 
this îretarding action would be offset by the opposite and accelerating 
influence of the same bow. wave as the Mesaba advanced beyond the 
Martello's midships and reached her port bow. 

In fact, nothin£ except uncerta,inty can be deduced from the testi- 
mony as tp the mode of steering either vessel. The chief ofi&cer on 
each States that his vessel was steefed mostly by the buoys, not by 
compass. The pilots' testimony is différent. The pilot of the Mar- 
tello says that his course was E). by N., and that the tide though 
running S. E. did not affect hirii "enough to make any change of 
coursé whàtever." The pilot of the Mesaba says that he starboarded 
a quartef of a point to the northward "until he got the Mesaba where 
he wanted her," and then steadied to E'. by N. again, and was on 
that course when he lapped the, Martello. This is most unsatisfac- 
tory; for both say that the tide was running about S. E. and, being 
in the laèt quarter of the ebb, at about i>4 knots; and such a tide 
crossing the vessels' courses of-E. by N. at an angle of nearly fîve 
points would set the Martello to the southward at the rate of at least 
140 feet to every 1,000 feet of her advance, even when she was at her 
fuU speed; and it would set the Mesaba the same distance to the 
southward for every 1,300 feet advance at her full speed. To offset 
this would require a constant heading of from two-thirds to three- 
fourths of a point to the northward of N. by E-, or else such fluctua- 
tions and changes of the helm from time to time as should be équiva- 
lent to that ; and withoût either one or the other, if the direction of 
the tide is truly stated, the Martello, if headed E. by N. must hâve 
gobe to the southward of E. 7 outside of Gedney channel. If on the 
contrary the vessels were steered by the buoys, this might easily be 
attended with fluctuations and unsteadiness of course. And if from 
any cause after first porting the Martello on approaching E. 7 got 
very near the southerly line of the Bayside channel, she would hâve 
been compelled tp starboard tp avpid getting aground. I think, how- 
ever, that she did not get into that situation, but kept up more to the 
northward tbwards midchannel. 

As respects the place of collision, \yhether on the north or south 
side of midchannel, and which vessel, if either, crowded the other, 
the testimony is èqually conflicting. Ail the witnesses for the Mesaba 
say that she was in the northern half of the Bayside channel; her 
pilot says he was 600 feet to the northward of E. 7. Most of the wit- 
nesses for the Martello claim-that the collision was near the southerly 
buoys. The pilot of the Martello says that while stopping to let the 
schooner pass down the Swash channel, the Martello sagged some- 
what towards thé southerly buoys, and the pilot of the Mesaba places 
the Martello then within 60 feet of them. But the course subsequent- 
ly traced carfies the Martello towards midchannel in Gedney, and her 
master in very carefully indicatit^g on the chart the place of collision, 
places her vçry near midchannel to the westward of Gedney; and in 
his testimony he describes the Martello as only a "little to the south- 
ward of midchannel," though he, aiso inconsistently gives a distance 
in feet much nearer to the southerly buoys. 
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The force of the blow of collision was such as to send the Mesaba's 
stern somewhat to the northward, as much as was needed, according 
to her testimony, to make the proper turn into Gedney, and a little 
more ; so that after collision the vessels were turned a little towards 
the southerly buoys in Gedney channel, and after proceeding for 
several minutes clinging together, the Martello on getting clear went 
to the southward of Gedney between the two outer black buoys, as 
above- stated. This testimony from both sides indicates that at col- 
lision the Martello was only a little southerly of midchannel, as the 
master says, since otherwise, on getting turned towards the buoys, 
with that and the tide, the Martello would hâve been carried south of 
Gedney iliuch sooner. I think the collision was not caused by the 
crowding of either vessel towards the buoys. 

The charge against the Martello that she did not keep her course 
and speed in accordance with the requirement of article 21, when 
she knew that the Mesaba was overtaking her, is undoubtedly true 
as a literal fact; but the application of the rule to the situation in 
such a way as to constitute fault, is I think doubtful. The pilot of 
the Mesaba testifîes that when he whistled, sigriifying his désire to 
pass the Martello, and even when he gave the order "fuU speed," 
the Martello's engines were stopped, because he looked and saw no 
motion of the water at her wheel. But the testimony from the 
Martello is that the whistles were heard after the Martello had given 
the order fuU speed ahead, and my computations agrée with that. 

The pilot says that when he started up he did not see any motion 
in the water at the Martello's wheel; but as he did not see the 
schooner at the same time passing ahead of her, it is not surprising 
that he did not see the quick water a quarter of a mile distant. When 
the leading vessel has necessarily slackened her speed for an obvious 
temporary purpose only, such as to avoid collision by allowing an- 
other vessel to pass ahead of her, I doubt whether after this pur- 
pose is accomplished she is forbidden by article 21 to résume her 
previous course and speed as it ought to hâve been understood by 
the vessel behind, merely in order to enable the latter to pass ahead 
of her. I think the vessel ahead, in such a case, might fairly count 
on the other's understanding the temporary necessity and that the 
vessel astern would govern herself accordingly; but in proportion 
as any such temporary change is prolonged, the less reliance should 
be placed on any such presumed understanding by the vessel astern. 
In the présent case, as everything was in clear view, and the course 
and previous speed of the Martello were proximately known, I should 
not count the resumption of former speed as an independent fault. 
But the fact that the Martello had lost more than half of her former 
speed by her considérable waiting, did make it specially obligatory 
on her to observe the rule and to answer the Mesaba's signal of her 
désire to pass, in order to prevent any possible misunderstanding, 
and that the pilot of the Mesaba might know her actual intention to 
résume full speed at once. 

As respects the counter charge of overporting by the Mesaba, 
there is no probability in its favor, while ail the witnesses say that 
she had not ported at ail. As I hâve said above, since the steering 
111 F.— 15 
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■^as more by the buoys (han by .compass, she may hâve turned her 
head some'what to starboat:<l wîtjtiûut any direct order to port her 
helrri;' and unless this had bèeri donc, I do not see how she could 
hâve kept so long about pâfallel with the Martello, as ail the witnesses 
say she did, since the latter .certainly ported from one to two 
points. If, as the Martello allèges, the Mesaba was on the southerly 
side of the channel, ît is in thc; highest degree improbable that she 
would hâve turned still ttipté^^q the southward; there would be no 
possible object in doing so, but eyery reason for kéeping well up to 
the northward. I do tiot thînk thts charge is proved. 

Most important of ail, howévér,,is the near approach of the Mesaba 
to the Martello as she oyerhauled her. It was certainly nearer than 
is customary with vesséis of such size and at such high speed in 
water little deeper than thëit" keçls, whéther the distance was 50 feet 
or 150. The distance was pfobàbly from 100 to 150 feet; and from 
the testimony I think that was unjustifiably near for such steamers 
in that ïocality. The Mesaba's witnesses say that such near passing 
is common in the Thames withput any effect from sùction. But the 
important conditions of speed a,nd depth of water there are not sat- 
isfactorily proved, and thèse maké a very great différence. 

There çan be no dôubt of the strong force of suction from a large 
and deep vessel moving in shallow places where there is but little 
watçr beneath her keel; àhd this must be further increased by any 
great speed of the passing vessçl. Heré there were but three or 
four feet of wâtef beneath the Mesabà'S keel, and in some places less 
than that depth; and during tbe last third of a minute before col- 
lision, tbe Mesaba was going at 12^ knots through the water and 
was passing the Martello at the rate of about 6 knots an hour. The 
vâst Volume of water running in to fill up the space rapidly left va- 
càht by her adyancing bulk, had to corne mostly from each side; 
and this force Would necessarily bperate in so shJlow water much 
as it opérâtes in slips, where at a very much lower speed in moving 
otit, Steel cables holding other vessels to their moorings, as the 
évidence shows, may be brbken by the strain. See, also, The Brem- 
en (D. C.) III Fed. 228, 231. 

There are no authentic data, so far as I am aware, for determining 
how far suction is likely to ôperate laterally in â given case. It is 
a mâtter of common observation that in deep water, objects upon 
the surface, such as barrels, ice, etc., may be passed by vessels at 
cbhsiderable speéd quite near, without any sensible deflection. The 
subject bas been presented in qUite a number of cases of collision, 
in some of which suction bas been regarded as the sole or contribut- 
ing cause, wjiile in others it has been rejected. In The City of 
Brpckton (D. C.) 37 Fed. 897, a side-wheel steamer 283 feet long 
cbllided with the tug Hartt in passing within a distance of from 50 
to 100 féet. Jud^e Benedict on a careful considération of the facts, 
deemed suCtiort to be the cause. In The Ohio, 33 C. C. A. 667, 91 
Fed. 547, the Mather was passing from 40 to 75 feet distant from the 
Siberia, and suction was held to be the cause of the deflection. In 
the case of The City of Cleveland (D. C.) 56 Fed. 729, neither the size 
of the vessels, nor their distance apart is stated in the report ; but 5° 
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feet was considered by Mr. Justice Brown as a safe distance for pass- 
ing and the theory of suction was rejected. In The Alexander Fol- 
som, 3 C. C. A. 165, 52 Fed. 403, the vessels were of moderate size 
and draft and about 60 feet apart, and going at slow speed, and the 
influence of suction was rejected. It was also rejected by me in The 
Aurania and The RepubHc (D. C.) 29 Fed. 98, vessels of about the 
sarnè size and speed as those in this case ; but according to the tes- 
timony on both sides the vessels were about 250 feet apart when 
their spécial approach to each other was noticed, and I considered 
that distance too great to admit suction as the cause of collision. 
In the présent case the distance apart was probably less than half as 
great. 

The instances cited in the présent testimony, viz., of the Fuerst 
Bismarck and of the Westerniand, indicate the undoubted influence 
of suction in passing at a distance of from 100 to 120 feet. The 
Fuerst Bismarck, one of the largest of the steamers coming into this 
port, was passing an oil tank in a narrow channel in shallow water, 
near black buoy No. 9 at the tail of the west bank at about the same 
speed as the Mesaba ; the oil tank was much attracted towards her, 
first at the stern and then at the stem, and Pilot Butler testifies that 
collision would hâve resulted had he not stopped his vessel. 

From thèse and others cases, I think there is no doubt that the 
strength and the latéral extent of suction caused by passing vessels, 
dépends on quite a number of circumstances, of which the most im- 
portant are the size and speed of the two vessels, and particularly 
the depth of the water beneath them, as well as the mass and extent 
of the water on each side. In abundance of water the efïect is prob- 
ably slight; in scanty waters, at its maximum and operative for a 
considérable distance. In the présent case the circumstances were 
ail favorable to its powerful action, and I think it not improbable 
that it was one of the operative causes of this collision, though I find 
no reported décision except in the City of Brocicton in which the 
colHsion has been ascribed to the suction of a vessel passing at a 
distance of from 100 to 150 feet. Prudent navigation, however, re- 
quires the allowance of a sufiicient margin for the unavoidable in- 
cidents of déviation from an exact course, through the influence of 
wind, of tide and of currents, and the impossibility of absolute steadi- 
ness. Where large vessels are navigating side by side at high speed, 
as in this case, for a distance of over a third of a mile, prudence 
requires, in my judgment, a séparation of at least from 200 to 300 
feet, as stated by the witnesses for the Martello, to avoid ail thèse 
contingencies of navigation. 

Without undertaking, however, to détermine the spécifie causes of 
the collision, I place my décision holding both in fault upon the clear 
violation by both of the eighteenth article of t"he inland rules of navi- 
gation. 

Decree accordingly. 
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THE BBEMEN. 

THE MAIN. 

(District Court, S. D. New York. Septemb«r 8, lOOlJ 

1. BAtTAOB— Carb of PhOpeéty bt Baitors. 

Salvors are responslble for thç reasonable care of the property whlch 
they hâve In chargé,, both as respects damage to the property Itself 
and 'the Inflictlon of damage on other property. 

8. Same— Salvors' NBawoBNCE— Forfeiturb of Right to Compbnsation. 

Where tugs, bavlng taken a bumlng shlp from her dock, whieh was 
on Are, wlth plenty of room, and, without excuse, beached her In such 
close proximity to another whlch bas been prevlously beached that the 
flre on the latter was renewed, after havlng been praetlcally extin- 
giiished, and so as to Impede thè Work around both ships, and delay 
the Anal extlngulshment of the ûre, caus>ing Increased damage to the 
owners to an amount exceedlng any reasonable salvage award for their 
services, they forfelted by théjr négligence their right to any award. 

& Samb— Compensation— Ohabactebof Services. 

Where tngs made no effort tbtake a bumlng shlp from her slip when 
the dock was on flre, but passed har by and went to the ald of another 
vessel, whlch at that tlme did not need their services, and gave her 
assistance only after she had been brought out by others, while entitled 
to compensation, their services were not of a hlgh order of mérit. 

4. Bamb— AwARDs for Services Rbhdbrbd to Bubning ShiPS. 

The salvage serv-lces renderéd by varlous tugs to the bumlng steam- 
Bhlps Brtmen and Main, whlch toôk flre from the bumlng of their dock 
Ht Htobtdren, In resculng 8eamen> towlng the ships to where they could 
be beached, and in putting out the flre, consldered, and awards mad« 
theref of . 

5. Bamb— Famb Oi.ArM8— FoRFEiTUft» oV Awahb. 

"Where an offleer of a vessel tnakes false daims as to the extent of 
salvageservlces renderéd, and supports the same by hls testlmony, he 
wlU be excluded from any share In the award made for such services. 

In Adiïiiralty. Suits to recover for salvage Services by 39 tugs. 

Wing, l'ùtnam & Burlingharn, for five tugs. 

Foley, Wray & Taylor, for eight tugs, 

AJexander & Ash, for nine Ifugis. 

James J. Macklin, for six tugs, 

Carpenter & Park, for tlîreé tugs. 

Benediqt & Benedict, for threé tugS. 

T'etef S. Carter, for two tugs* 

Maxwell. Evarts, for tug El Amigo. 

De Lagnel Berier, for tug Yoliinteer. 

Sutherland D, Smith, for tug C. N. Kimplanct. 

Shipman, Larbcque & Choâte, for the Bremen and tHe Main, 

BROWN, District Judge. In the above matters 34 libels in be- 
half of the owners of 35 différent tugs were filed against the steam- 
shîp Bremen, and 11 libels in behalf of as many tugs against the 
steamship Main, for the recovery of salvage compensation for serv- 
ices renderéd to those vessels in towing them to places of safety, 
and in extinguishing the fire on board, which broke out at about 4 
p. m. of Saturday, June 30, 1900, at the time of the great fire at the 
North German Lloyd piers, at Hoboken, N. J. 

The gênerai circumstances of the fire are stated in the case of 
The Kaiser Wilhelm der Grosse (D. C.) 106 Fed. 963. 
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Of the 1 1 tugs making daims against the Main, 7 tugs claim also 
for services rendered to the Bremen at the same fire. The différ- 
ent suits against each vessel were Consolidated; and as the salvage 
opérations in behalf of the Main afïected the fire on the Bremen 
and the claims against each, the two cases will be hère considered 
together. 

In the case of The Kaiser Wilhelm der Grosse, the most im- 
portant part of the salvage service was very short, consisting solely 
of towage for about 10 or 15 minutes only in expediting her re- 
treat from the southerly side of pier No. i, a few minutes after the 
outbreak of the fire, whereby she escaped any substantial damage. 
In the présent cases, both steamers were a mass of flame before 
any help could be rendered ; each sustained large loss, and the serv- 
ices of the tugs were in towing away and beaching the vessels on 
the Weehavvken flats where they could be more easily raised and 
repaired, and in the long-continued pumping with their fire ap- 
paratus in extinguishing the fire on board, thus saving considérable 
additional Içss. In eacTi there was also the additional élément of 
the saving of human Hves. 

I. The Main, a new steamer 500 feet long by 60 feet beam, and 
of about 10,000 tons capacity, was on the northerly side of pier i, 
and when the outbreak of the fire was perceived, a few minutes 
past 4 p. m., her lines were cast off from the pier, the ports closed 
and efïorts made to warp her across the slip to the Thingvalla 
pier next above. This however could not be efïected. Her move- 
ments were obstructed by other craft alongside and astern of her, 
and before she could be moved at ail, her officers and men were 
compelled to ûy from the fire that was communicated to the Main 
from the adjacent pier and bulkhead. Most of her officers and men 
escaped by jumping into the water or upon lighters alongside, from 
whicli they made their way. Many were picked up from the water 
by différent tugs. Seventeen of the crew, however, not getting 
timely warning of the danger, were imprisoned below the decks in 
the Main by the tire above, and were taken out from one of the coal 
ports by Superintendent Moeller, with the aid of the tug Stevens 
(not one of the libelants) at about 1 1 p. m., soon after the Main 
was beached at Weehawken. 

No efforts were made to rescue the Main until about 9:30 p. m., 
when the tug Cahill fîrst went under her stern, made a Une fast 
to her rudder and with the further help of the tugs Lee, Kemphill, 
Moran and Booth, pulled her out of the slip and towed her in the 
flood tide to the flats at Weehawken, where she was beached at 
about II p. m., as above stated. For about seven hours, from 4 p. 
m. to II, the fire had been raging in the Main substantially un- 
checked, and when beached her upper side plating was red hot. 
From II p. m. of Saturday to the follovifing Monday morning, the 
above five tugs and six others, viz. the Mattie, Lyndhurst, Merritt, 
Dailey, Florence and Timmins, poured water upon and into her from 
their fire pumps, some for a few hours only, and some for the whole 
period. The fire boat New Yorker also played four stands of hose 
upon her from midnight until 3 a. m. of Sunday, when no fiâmes 
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on her were visible, and the New, Yorker then turned her streams 
upon the Bremen. 

DuringSaturday night thé Main grounded her whole length, took 
a hst to starboard (towards the New York shore) and her lower 
ports beconiing submerged she filled with water to her main deck. 
By Sunday morning the fire was mostly extinguished, but smolder- 
ing below in some of the hatches and occasionally breaking out a 
lîttle; by Sunday afternoon the fire was practically out, but the ship 
still needéd a little watching and cooHng and some occasional play- 
ing iii the hatches, and on Mdriday morning the Chapman & Mer- 
ritt Derrick & Wrecking Cottipany, imder a contract with the own- 
ers of thç Main and the Bremen, took charge of ail further salvage 
opérations. 

AU the woodwork of the Main was consumed; the interior iron- 
work, ihcluding the iron dççks and frames, was to a considérable 
extent so twisted and warped by the intense beat as to be useless, 
and much of her side plating was also bent and useless. 

The sùpèrintendent, Mr. Moeller, testifies that on the Main 

"* • • Every plate was bent, nearly from the keel up to the super- 
structure. 

"Q. That wasn't so with the Saalé? A. No. 

"Q. So that the Main recelved more Injury on account of being In the 
fire longer? A. Yes, the fire was longer In her." 

The engines and boilers were also damaged by the beat, though 
there Avas no fire in the enginé compartments, as they contained 
nothing combustible. The agreed' value of the Main before the fire 
was about $850,000; her value af ter the fire, as she lay beached, 
was for the purposes of this hearing agreed to be taken at $225,000 ; 
and her damâged cargo at $14,096.45. After being raised she was 
taken to the Erie Dry Dock for temporary repair, and thence to 
Norfolk for permanent repairs. ' 

Notwithstanding the very large loss sustained by the Main, 
amounting to about three-fourtlis of her value before the fire, I think 
the service rendered by the tugs and the fire boat was of considéra- 
ble substantial benefit to her, both in enabling her to be raised at 
less expense, and in arrestin^ her practical destruction as a vessel. 
ï see no reason why she shôuld hâve fared much better than the 
Saale, in the end, had she npt received any aid; and the Saale was 
nearly a wreck. No doubt the aid rendered to the Main came so 
late that about everything on her that was combustible, except her 
cargo, was consumed; but the practical extinction of the fire by 
Sunday afternoon, except some smoldering, and occasional slight 
outbreaks in some of the hatches, and the more rapid cooling of the 
vessel by the water poured into her and upon her, diminished con- 
siderably I think the extent of the damage that would otherwise 
bave resulted, particularly in the engine compartments, so that suffi- 
cient was saved to leave her still Worth repairing. 

I doubt, however, whether the âctual saving through the work of 
the tugs and fire boat together exceeded $125,000; and of this I 
think one-fourth at least is due to the latter. A saving of $90,000 
to the Main's hull and cargo through the work of ail the liljelants 
would, I think, be a libéral estimate. Before considering what 
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awards, if any, should be made for thèse services, her relations to 
the Bremen must be considered. 

2. The Bremen was somewhat larger than the Main, being 525 
feet long by 60 beam, and 3 years old. Her value before the fire 
was about $910,000; and after the fire, as she lay beached at Wee- 
hawken, her value is agreed, for the purpose of this trial, to hâve 
been $625,000, and her cargo worth $4,737.35. The damage to the 
Bremen by the fire was therefore about $285,000. When the fire 
broke out she lay on the northerly side of the pier next below the 
Main's pier, and opposite to the Kaiser Wilhelm in the same slip. 
Being nearer the origin of the fire, she took fire a little earlier than 
either the Kaiser Wilhelm or the Main at the pier above. So rapid 
was the spread of the fiâmes down the piers and along the line of 
the bulkhead, that the Bremen's oiïicers and crew had no more 
than time to cast oflf her lines, close her ports and bulkheads, and 
give warning to the men below deck, before they were compelled 
to fly. Most of them were rescued, although about 40 were only 
taken from her bunkers through the coal ports from one to four 
hours later; but some 35 of those who had jumped into the water 
were missing and are believed to hâve been drowned. 

When the Kaiser Wilhelm went out of her slip, the Bremen speed- 
ily followed her without assistance; being, no doubt, drawn out by 
the suction of the Kaiser Wilhelm through her immense displace- 
ment in moving in shallow water out of the same slip. See The 
Mesaba and The Martello (D. C.) m Fed. 215. Going out stern 
foremost, her stern swung downwards with the ebb tide, while the 
westerly wind at the same time carried her gradually across the river 
towards the New York shore. The numerous tugs in the vicinity of 
the fire were then mostly engaged in attending to the Kaiser Wilhelm, 
and in picking up persons from the water, or in taking them from 
the ends of the burning piers or from the small craft on which they 
had taken refuge. 

While the Bremen was thus drifting down and across the river, 
and when, as I find, she was almost in midstream at about 4:35 p. m., 
the fire boat New Yorker came first upon her port (windward) side 
and opened upon her three powerful streams, throwing 1,800 gallons 
of water per minute. This she continued for an hour or over, throw- 
ing into the Bremen in ail between 400 and 500 tons of water. (Set 
Capt. Braisted's report.) A few moments only after the New Yorker, 
came the tugs Wendell Goodwin, Theresa Verdon, James A. Law- 
rence, Wm. H. Beaman, Baltic, Petersen, Florence, El Amigo, How- 
ard, and the L,aurida, several of which at once played water on the 
siteamer, while others, by lines made fast to her, or by pushing against 
her, endeavored to keep her from collision with the piers on the 
New York shore. She sagged, however, somewhat heavily against 
pier 31, the New York Central pier at Desbrosses street, doing dam- 
age to the pier that required repairs, but no damage to herself. 

At this point the tug El Amigo, one of the most powerful of the 
tugs, and the tug Pennsylvania (not in this case), with the help of 
several other tugs shoved her ofï from pier 31 and kept her from 
the line of the piers as she drifted slowly down. Before she reached 
pier 26, the Old Dominion pier, which projects considerably beyond 
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thc oth«rs, the Komuk, Walker and Lyndhurst came up, and witK 
their additional aid she cleared pîer 26, and was gradually hauled 
further out in the stream with the aid of the tugs E. Hawley, Annie 
%,.i East Chester, Ceres and Charm, which arrived about that time. 
At about the same time, that is from S -.30 to 6 p. m., the New Yorker 
left the Bremen, being then about off Chambers street, and landed 
some 28 of the Bremen's men who had been taken out through 
one of her coal ports, including Chief Engineer Tinker, Engineer 
Rabien and Electrician Ssudders. 

The ebb current havîng now become slacker below, on the rising 
flood tide, although the surface current in the North river in mid- 
stream continues to run down about three hours after low water 
(The Ludvig Holberg [D. C] 36 Fed. 914, 917, note), the Bremen 
was gradually swung around stern up-rriver by the tugs then présent ; 
and thereafter, with the further aid of the tugs Robt. White, E. J. 
Berwind, J. J. Merritt, D. S. Arnott, Dictator, C. F. Roe, Brandon, 
Hoffman, Timmins, R. Haddon, Mattie, J. A. Bouker and Volun- 
teer, which joined her on the way up, she was towed up to the Wee- 
hawken fkts and her stern beached a little below the Weehawken 
& West Shore Ferry, at probably about 8:30 p. m. The time is 
approximately fixed by seyeral witnesses who say that it was then 
about dark. Not long afterwards her bow swung round in the 
flood current so as to head nearly up-river. 

When the Bremen was first approached by the New Yorker in 
midstream, she was a mass of fiâmes amidships and as far back as 
the end of the smokestack, with little fire forward and none at her 
stern. The New Yorker going on her windward or port side about 
midships, played one of her powerful standpipes forward, one amid- 
ships, and one aft; and this was continued, as above stated, for 
about an hour and a quarter, when the New Yorker left her in the 
vicinity of Chambers street before the Bremen was completely swung 
around bow downstream. At that time, according to the testimony 
of the witnesses from the New Yorker, no fiâmes were anywhere 
visible on the Bremen ; the fire, though smoldering and smoking, 
was under substantial control, and one effective stream, according 
to the estimate of Captain Braisted, was ail that was necessary to 
subdue any further outbreaks. Notwithstanding some contradictions 
on this point, I think from other testimony and corroborative cir- 
cumstances, such as the nuraber of tug men who at that time or soon 
after were on board the Bremen, that such was then substantially 
the condition of the fire. The master of the tug T. Verdon says that 
the fire decreased 90 per cent, while the New Yorker was there. 
The estimate, however, that a single effective stream would be after- 
wards sufficient, I hâve no doubt was much too little. The distri- 
bution of the fire, not yet reduced to mère smoldering, over three- 
fourths of the length of the ship, that is, over a length of about 375 
feet, would call for a number of streams to extinguish promptly 
any outbreaks, and such outbreaks were in fact frequently occur- 
ring, both* while towing up to the Weehawken flats and for some 
time afterwards, though many streams were continually played upon 
her. Superintendent Moeller, who came from the Saale to the 
Bremen soon after she was beached, at about 9 o'clock, says : 
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"There vas some Uttle flre In amldshlps and I was on board, on the upper 
promenade deek. for myself I got hose from the Dewey on board, and we got 
tbat fire out. I was around the whole ship." 

About half an hour before the Bremen was beached, the Laurida's 

stern got knocked in, by which she was disabled and she then left. 
The Volunteer left soon afterwards, there being no apparent need 
of her remaining. When beached, the tugs Goodwin, Beaman, Ko- 
muk, Walker and Roe, which did towing only, also left. 

Before the Main came np, at 1 1 p. m., several other tugs also left, 
because the fîre seemed to be practically extinguished, no fiâmes 
being visible, and no further need of them appearing ; among thèse 
were the El Amigo, the Timinins, the T. Verdon and R. Haddon, 
and not long afterwards the £ast Chester. When the Main came 
near, the Mattie turned one of her two streams upon the Main. 

It was while the Bremen was in this condition, with the fire prac- 
tically extinguished, and when Httle further damage was likely to 
be suflfered, that the Main, a mass of fiâmes and her plating red-hot, 
at about II p. m., was beached by her salvors alongside of the 
Bremen, and so near to her that tugs could not work between the 
two, and those already on the starboard side of the Bremen were 
forced away by the fiâmes and beat of the Main. Their distance 
apart is variously stated at from 30 to 200 feet. After a time the 
Dewey and Berwind, aided perhaps by the rising tide, went in be- 
tween the two bows and shoved the Main a Httle further away, so 
that the tugs could afterwards work on the port or windward side 
of the Main. The testimony of many witnesses, however, leaves no 
doubt that the efïect of beaching the Main so near to the Bremen, 
was to start the fire upon the Bremen afresh, continuing some time 
with considérable violence, so that it was not again brought under 
control until about 3 a. m., nor finally extinguished until 9 a. m. of 
Sunday morning. The Main thus prolonged the fire upon the 
Bremen from 6 to 12 hours. 

The New Yorker returned to the Bremen towards midnight, but 
played upon the Main until 3 a. m., and after that upon the Bremen 
for two hours, until 5 a. m., when she left. The fîre on both steam- 
ers was at that time reduced to smoke and smoldering only. 

Superintendent Mpeller testifies that on Sunday morning he went 
ail over the Bremen, and that the fire was then ail out, except a 
Httle smoke in some cotton in hatch No. 6, and that it was ail out 
upon the Main by Sunday afternoon. 

The entire damage to the Bremen was, as above stated, about 
$285,000. Everything combustible in the central part of the ship, 
abové the engine room between hatches 2 and 6, was consumed; 
towards the bow, in hatches No. i and 2, there was comparatively 
Httle fire below. The fire did not enter the engine room, and the 
machinery was but Httle damaged by the beat. Seven men, includ- 
ing one engineer, remained there voluntarily to attend to the ma- 
chinery until after the Bremen was beached, and were supplied with 
food by the Robt. White, stating that "they were quite comfortable." 
Aft of hatch No. 6, the ship suffered little or no damage ; the second 
cabin and its state rooms and dining room were unharmed. There 
was some fire in the cotton in hatch No. 6, and most of the cargo 
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was greatly idaoaafed or destroyed by fire or water. After some 
temporary repaîrsat Eriè Basin, the vessel went to Philadelphia and 
thence to Stettin, Germany, under her own steam, for permanent 
repairs. 

3. It is impossible to say precisely how much thé damage to the 
Bremen was increased by the additional fire caused by beaching the 
Main so near her. That the fire was thereby prolonged from 6 
to 12 hours seems beyond doubt. From 75 to 100 feet of the after 
part of the ship escaped any substantial injury; the port quarter, 
which was originally more exposed than the starboard quarter, was 
not scorched ; whereas in the end, in conséquence apparently of the 
fire in the Main, the Bremen's starboard quarter, which was lapped 
by the Main, was burned considerably further âft than the port 
quarter,; If the whole damage during the 29 hours from 4 p. m. 
Saturday to 9 a. m. of Sunday was $285,000, according to the stipu- 
lation of the parties, one-twentieth part of that sum, or $14,000, 
wouldseem to be a very moderate estimate of the damage caused 
by the Main, through the renewal of the fire on the Bremen, and 
its continuance to a greater or less extent during the 10 hours from 
II p. m. of Saturday to about 9 a. m. of Sunday. 

Still further loss was caused by the Main's position, both in the 
further salvage expenses caused by the renewal «,nd prolongation 
of the fire on the Bremen, and also by the inability to work properly 
on both sides of the Main in putting out her own fire, and the conse- 
quently increased damage to the Main herself, the necessary pro- 
longation of the salvage service, and the conséquent increase in the 
awards. 

Salvors are,responsible for the reasonable care of the property 
which they take in charge, both as respects damage to the property 
itself, as well as respects its inflicting damage on other property. 
Serviss v. Ferguson, 28 C. C. A. 327, 84 Fed. 202; The Sumner, î 
Brown, Adm. 52, Fed. Cas. No. 13,608. 

I cannot persuade myself that there was any reasonable excuse 
for beaching the Main, as was done in this case, alongside the 
Bremen. The Weehawken , flats. extend for a length of from one- 
half to three-fourths of a mile;. The testimony shows that there was 
abundant m)portunity to beaçh the Main safely above or below the 
Bremen, The two or three vessels in the neighborhood ofïered no 
obstruction to going elsewhere. Every witness who was questioned 
on the subject, save those who did it, agrée that the Main might 
and should hâve been landed elsewhere. The danger to the Bremen 
in bringing the Main there, or in preparing to beach her in the im- 
médiate neighborhood of thç Bremen, was so self-evident, that the 
çonduct of the towing tugs that took the Main there must be held 
to-have been ^pssly négligent, careless and reckless of conséquen- 
ces. The clami that they did. not know the Bremen was there is 
not crédible, even granting that no fiâmes from the Bremen were 
visible. For there were at least a score of tugs with lights; and 
with the wind from the southwest those lights could not hâve been 
wholiy obscured. Besides, the approach of the Main was seen and 
recognized by the tugs about the Bremen, and numerous alarra 
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whistles were sounded by them to attract attention and keep the 
Main away. 

Mr. Moeller, the superintendent, was also in the stream on the 
tug Stevens, outside of the Bremen, and before the Main was beach- 
ed he hailed the tugs towing her to keep away from the Bremen; 
his hails were coarsely scouted and were unheeded. The flood tide 
would hâve made easy taking the Main further upstream; se that 
ail things considered, I must hold the act of the five tugs in beaching 
the Main where they did, to hâve been wholly inexcusable; nor 
can I doubt that this act caused increased damages to the owners in 
the several ways above mentioned, far in excess of any possible 
award that might otherwise hâve been properly made to the five 
tugs that put her there, for ail their services to both vessels. No 
allowanCe should, therefore, be made in either of thèse cases to the 
tugs Cahill, Lee, Moran, Kemphill or Booth. 

4. Six other tugs make claims for salvage against the Main, viz. : 
The Timmins, Florence, Mattie, Dailey, Lyndhurst and Merritt. 
They are entitled to a reasonable award for their services, since 
they were not responsible for her being beached where she was. 
One important circumstance, however, detracts from the merit of 
ail of them, except the Dailey, which did not corne to the Main 
until 3 a. m. Monday morning. None of them went to the aid of 
the Main in her slip nor helped her until she was brought to them 
alongside by the other tugs. Ail knew that she was burning; they 
passed her at from 7 to 8 p. m., when the fire on the Bremen was 
already subdued; yet up to II p. m. none had proposed to go to 
her assistance. So far as the testimony indicates, she would hâve 
been burned out, and the seven men on board of her hâve perished, 
had she not been towed out of her sHp up to the Weehawken flats, 
and beached there by the other five tugs. Thus the chief reason 
for libéral awards in salvage cases, viz. : promptness and heroism 
in going to the rescue of hfe and property in péril, is hère, on the 
part of the ûve tugs above named, as respects the Main, not only 
wholly wanting, but the Main was virtually abandoned by them in 
her extrême need; since they chose to stick by a more promising 
prize, where their services were not even apparently needed in any 
degree approaching the évident need of the Main. The Merritt, 
Mattie and Timmins had joined the Bremen but a short time before 
they passed the Main, and had not the Main been afterwards beached 
in an improper place, their services would not hâve been needed by . 
the Bremen at ail. 

The évidence further shows that the last-named six tugs con- 
tributed but a small fraction of the whole salvage service to the Main. 
As the beat and fiâmes on the wharves and bulkhead at Hoboken 
where the Main took fire prevented any efifective efforts to extinguish 
the fire on her there, her removal and beaching was the first indis- 
pensable service, to which thèse six tugs contributed nothing. By 3 
a. m. of Sunday morning the fire on the Main was largely subdued 
and under control, through the efïorts of the five tugs that beached 
her, the New Yorker's powerful streams, a little help from the Mer- 
ritt, two streams from the Lyndhurst for about an hour prior to i .'30 
a. m. (when most needed) after which she left (the fire "being then 
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und^r cpHtrol';'), and on« streain from the Mattie for four hours, 
which was afterwards continued more or less until 8 a. m. of Monday. 

,A11 work after 3 a. m. of Sundây was of minor merit, consisting only 
of playing on the smpldering remains of fire, or on occasional small 
outbursts of fîame, or down the hatches. The Main was already sub- 
merged, with the water above her main deck. At least four-fifths of 
the most meritorious work was, therefore, donc by others than thèse 
six tugs. 

;. The Timmins played but one stream two hours, from 9 45 Sunday 
morning, and left before noon, because "thirigs looked ail right" ; 
her captain says that "any boat that had a pump was welcome to 
corne and play on the fire'" The Florence on Monday played four 
hours in hatch No. i, from 2 a. m. to 6 a. m. ; the Dailey, two streams 
from 3 a, m. of Monday till midnight, 12 hours after the Merritt Com- 
pany had taken charge ; the Mattie, one stream from about 11 p. m. 
of Saturday till 8 a. m. of Monday ; the Merritt, after Sunday morn- 
ing played 2 streams on the Main's bow "whenever it blazed up," 
while she was lying alongside the Bremen forwards, at some distance 
from the Main. 

Considering ail the circumstances, I think a reasonable award for 
their services to the Main will be : 

To the Merritt.... $800 00 

To the Mattie 500 00 

To the Mattie for repalr of scorching, requlrlng repalnting, etc 150 00 

To the Florence 250 00 

To the Lyndhurst 350 00 

To the Timmins 150 00 

To the Dailey ...- 150 00 

5. The services to the Bremen consisted — First, in the rescue of 
many of her officers and (nen ; second, in checking her rapid drift to- 
wards thcj New York shore and easing her contact with pier 31, and 
thereby preventiijg the probable breaking of some of her side plating, 
and possible entanglement in the slips or with other shipping, which 
would hâve been verydamaging; third, in towing and beaching her 
on the fîats ; and fourth, in putting out the fire. 

(ï) Saving life: As respects the rescue of the men after the tugs 
came alongside, I do not find that there was any such spécial work 
done by either of the few tugs that took ofï the Bremen's men as to 
require any spécial awards. Theperil to the tnen imprisoned below 
the decks no doubt increased the merit of the service as a whole; but 
as this aid was while the gênerai work was going on and was such 
only as any of the tugs along that part of the vessel would hâve 
rendered, and was not n^arked by any spécial features, it should be 
treated as a part of the gênerai; service. 

It is otherwise, I think, as respects those tugs that either picked up 
the men from the water, or from the burning piers, or took them 
from the Bremen before the work upon her began. For such early 
,and spécial service in resçuirjg the Bremen's men, the Laurida, 
Theresa Verdon, Maria Hoffpian, and Wendell Goodwin are, accord- 
ing to the évidence, entitled to some additional compensation. 

The Laurida picked up and landed from 25 to 30 men ; the Theresa 
Verdon about the same number, including one of the engineers ; the 
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Maria Hoffman, 7 men, încluding the first officer ; and the Wendell 
Goodwin, 3 men from the Bremen's bow. 

(2) Towage : The W. Goodwin, Beaman, Petersen, Komuk, 
Walker, and C. F. Roe, played no streams, but did towing and puUing 
only. Several of them had no fire pumps. The other tugs that ar- 
rived before the Bremen was beached, took part in towing or shoving 
her, except the New Yorker and Lawrence, and played one or two 
streams on the Bremen from the time they reached her. Although 
ail that took part in the towage stand on the same pro rata footing as 
respects reaching the flats, those that joined before the Bremen hit 
pier 31 are alone entitled to the crédit of any saving of damages to 
the Bremen or to the piers that this part of the towing eflfected. 

(3) Putting out the fire* Up to the time when the New Yorker 
left, a little before 6 p. m., streams were also played by the Lawrence, 
Dewey, El Amigo, and many others which had arrived prior to that 
time. I hâve no doubt that when the New Yorker left, the fire was 
substantially subdued, that it was no longer threatening, and that it 
was then easily controUable by a few tugs. On the way upriver, 
while the Bremen was being towed to the flats, 13 other tugs joined, 
as above stated, a number of which played their pumps on the Bremen 
while going up, at the same time towing or pushing. Several of the 
captains of thèse tugs say that at that time no flame was visible. It 
is évident, therefore, that the most important part of the work of sub- 
dumg the original fire, was done by the New Yorker and the other 
tugs that arrived before the Bremen was turned head downriver; 
though the work was thereafter continued by ail the pumping tugs 
until 9 or 10 p. m., when abundant testimony shows that the original 
fire was practically extinguished, and several of the tugs left either 
then or earlier, including the El Amigo, Laurida, Volunteer, Timmins, 
T Verdon and R. Haddon. 

After the renewai of the fire, at about 11 p. m. through the near 
approach of the Main, it could not be put out until the flames and heat 
of the Main were subdued. Work on both vessels proceeded to- 
gether. The New Yorker, which had foUowed the Main, reached 
her soon after she was beached and played upon her until 3 a. m., 
when, with the help of the other 11 tugs, except the Dailey, the heat 
and flames upon her were greatly subdued, and the fire got under con- 
trol. During the same time very efifective work was done on the 
Bremen by tihe tugs hère represented. The New Yorker also played 
on her from 3 a, m. to 5 a. m. and then left ; and by 9 a. m. of Sunday 
the fire was practically out. The direct work of the New Yorker 
upon the Bremen after the new outburst of fire at li p. m., was less, 
as compared with the work of the other tugs, than in the original fire, 
when the New Yorker played on, the Bremen from the first. After 
9 a. m. of Sunday, and until Monday morning, when the Chapman- 
Merritt Company took charge, the need of pumping on the Bremen 
was occasional only, and was of minor importance. Yet 11 tugs 
remained by ber most of Sunday and 5 others until Monday. One- 
fourth of that number would hâve sufïiced. The stay of so many so 
long was so largely voluntary and unnecessary that scarcely more 
than ordinary rates should be allowed them after 9 a. m. of Sunday, 
and nothing after Monday morning. 



23â 111 FBDESAIr RB'piiiRTBiR. 

# ■ ■ V.'» 

■■As regards tHe respective merits 6î the différent tugs at work on 
tfae Bremen at the same time, some towing only, some playing their 
Iio^ë diily, and some doing both, I think no distinction should be 
matië as to thé kind of work donc, since both kinds were equally 
necess;ary, and neither was neglected. Each tug engaged in either 
kind ôf service should therefore be compensated according to her 
comparative capacity, value, effectiveness and length of service dur- 
ing the! most important part of the work, that is, from 4 p. m. of 
Saturd'ay to 9 a. m. of Sunday morning, with some additional com- 
pensàtioit, at a much lower rate, for standing by and rendering oc- 
casionai service up to Monday morning. 

It is argUèd that as the Bremen and the Main were of about equal 
value before the fire, the différence in their values after the fire, viz. : 
abôut $375,000, répresehts the value of the services rendered by 
those tugs to the Bremen ; but this is hardly correct, since the Bremen 
■wa:s never so eîcposed as the Main, and the fire on her was never so 
gênerai, or likely to become so. The Bremen foUowed the Kaiser 
Wilhëlfn der Grosse out of the same slip a few minutes after the 
fire broke out, while the Main reinained by the burning wharf and 
bulkhead for five hoiirs afterwards, till 9:30 p. m., with her plating 
red-hot and the fire ragiiig unchécked inside of her from stem to 
stern, dùrîng ail this time. The Bremen, on the other hand, escaped 
into the river before the fire had got beyond a part of her superstruc- 
ture, and though no water was played upon her for at least 20 min- 
utes afterwards, the fire never extended aft much beyond her smoke- 
stack and hatch No. 6. 

After the New Yorker at a little past 4:30 p. m. put her powerful 
streamS ûpon the Bremen, the fire made no more headway, but was 
soon reduCed within évident control by the New Yorker and the* 
other tugs arriving before the Bremen was turned head downriver, 
as abbve itated. The tugs that arrived before that time, i. e. before 
6 p. 'ni., are, therefore, entitled to a larger share of the award for 
services tô the Bremen; and there can be no doubt that thèse tugs 
werè the means of preventing a much greater loss to the Bremen. 

Considerihg the other calls for similar services at the same fire, 
I do not thihk it can be fairly said that there was any lack of prompt- 
ness or energy in aiding the Bremen, at the outset. The Beaman's 
waitirig iii the vicinity of her slip for a few minutes while the Kaiser 
Wilhelm was coming out, and a few minutes afterwards, hardly jus- 
tifies that contention. The Beaman was a small tug, and had no 
fire apparatus. Alone she could accomplish little or nothing, and 
she joined the Vérdon when the latter appeared. 

From the testimony of the offiçers, 1 hâve no doubt that towards 
Sunday morning, when the fire ori both vessels had been largely sub- 
dued and ohly smoldering remains were left, and when there was 
consequently less need of energetic work, the men were much less 
active, bèirig nô doubt wearied after long-continued work, and this 
apparent iiidiflference gave some annoyance to the offiçers of the 
Bremen, so that they obtained before daylight on Sunday morning, 
some of their own men from the Kaiser Wilhelm to help man the 
hose. More to the discrédit of the tugs' men is the testimony of 
the Bremen's offiçers that some Of the tug men weré at every oppor- 
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tunity wandering about the steamer in search of valuableis, for which 
they were of ten reprimanded, but with little effect. 

Thèse individual incidents, thoitgh annoying, are not of great im- 
portance as affecting the gênerai merit of the salvage service. And 
the same is to be said of the mistakes in some of the pleadings, and 
the erronçous estimâtes of the times of arrivai of the various tugs, 
and of the condition of the Bremen, much of which testimony is no 
doubt exaggerated, and upon which some comment is made by the 
respondent. I do not think thèse errors or exaggerations are for 
the most part so flagrant as to warrant the inference of bad faith 
or of fraudulent misrepresentation. 

To this an exception should be made as respects the testimony 
of Capt. Blake of the Mattie, and of ail the witnesses for the Vol- 
unteer except the pilot. The efïort of thèse witnesses was evidently 
to make their services appear to hâve been rendered from the very 
beginning, whereas there can be no doubt from other testimony and 
circumstances that those tugs did not join the Bremen until about 
7 p. m. For boidness and persistent effrontery of false statement 
I hâve seldom met the equal of Capt. Blake's testimony, and for this 
reason I must disallow him any share of the award to the Mattie. 
In the case of the Volunteer, the pilot's évidence, and the captain's 
own statement that wheu he arrived the Bremen was heading about 
southeast, correct the false impressions that the évidence of her other 
witnesses tends to convey. 

The net saving to the Bremen through the salvage services of ail 
thèse tugs, excluding the indépendant service of the New Yorker, 
cannot, I think, hâve been less than about $300,000 in ail, upon which 
sum 10 per cent, will, I think, be a rëaSonable and proper award, with 
the same percentage upon $4,737.35, the value of the cargo saved. 
The apportiônment of this sum among the différent tugs, excluding 
the tugs Moran and Booth for the reasons previously stated, upon 
the basis of the value, capacity, effectiveness, promptness in time, 
and the length and nature of the services of each, I hâve found 
somewhat complicated and difficult ; but thé "following distribution 
upon the above basis is as nearly just to ail as I hâve been able to 
détermine. . 

The allowances are arranged in three groups ; and in each group 
in the order of the size or value of the tugs, as nearly as I could 
ascertain ; the évidence, and even the answers to interrogatories 
being in several cases either indefînite or wanting. 

In the suriis awarded I hâve included for the saving of life an 
allowance to the Theresa Verdon and to the Laurida of $400 each, 
for the rescue of 25 or 30 persons by each of therti, from the water 
or slips; to the Maria Hoffman $150 for the rescue of 7 persons, 
and to thé Goodwîn $75 for the 3 men taken by her from the Bremen 
before she returned to begin towing her. For the rescue of many 
other persons previously picked up by the Goodwin, an allowance 
was previously made to her in the case of The Kaiser Wilhelm. I 
hâve also takên into considération the 'spécial service of the Dewey 
and the 'Bérwihd, and thé danger run by them in gding in between 
the Main and Bremen to separate them so far as possible. To 
John Swain, steward of the Admirai Dewey, I allow $150 for his 
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injûriesV and I àîso allow to the owijer?! for their losses an3 tfie 3am- 
a^s to, tt^eir tugs during the service, the respective sums below 
stated, a| prçiVed (Upon the trial, ihcluding, in the cases of the Dewey 
and t^JBerwind, their Ibss of time in the nature of demurrage. 

Thé ,tugs varied greatly in their times of leaving; and in pump- 
ing, soipe playedone stream and spnie two. In making the awards 
I hâve erideavored totake into considération ail the varying circum- 
stancfs qf each tug. 

Tugs àtwbrk before contact with pier 31 at from 5 to 5:15 p. m. 

TotheBlAmlgo Çl,650 00 Plorence $900 00 

" » Wendell GoodwlA. . 650 00 LaurWa 750 00 

and damages 150 00 

* *• James A. Lawrence 1,500 00 

" " Howard 1,125 00 Wm. fi. Beaman 850 00 

and damage to |towtng only. 

hose , 90 00 . 

" " Therésa Verdon .. . 1,073 41 J. H. Petersen 100 00 

ànd daùiagea .... 130 32 towing one hour only. 

• " Baltlc 1,150 00 

Tugs airrivîhg after the contact and before the Bremen was turned 
arpund stérn upriver, at from 5 rjo to 6 p. m. 
To thèÀiiîaiîralDewey,... Çl,850 00 Anille L ,, Ç900 00 



900 00 damages 45 00 

" " John Swaln 150 OO 

" •• Hawley 1,100 00 Bast Chester 700 00 

" " Ceres 1,000 00 Lyndhurst 700 00 

* :•* Charm 1,000 00 Walker 300 00 

Komn^ 300 00 

, Tugis afriying lyhîlé towing uprîvèr from 6 to 8 :30 p. m. 

To tbé I..J. Me^Tltt $2,000 00. E3d. M. Tlmmlns $300 00 

" " Ed. X Berwlnd.... 1,700 00 Yolunteer 300 00 

and damages . ... 700 00 

" " Maria Hoffman ... 1,200 00 O. F. Roe 250 00 

" "^ D. S. Arnptt. .1,000 00 Brandon 600 00 

damages 100 00 damages 60 00 

*." Dlctator ;........., 1,0S0 00 Bobt. White 700 OO 

damages 50 00 

" " Bouket ...i....... 900 00 Mattle 450 00 

" " Haddon 450 OO 

Tugs arriving after the Bremen was bèached, 
T6 thè John D. Dailey (after 9 a. m. Sunday).. $200 00 

One-fourth of the sums aboyé given for services, except to the 
Mattie and the Volunteer, are awarded to the masters and crews 
tp be divided among them în proportion to their wages, the master, 
hq^jifçyçr, taking a double portion ; tlie residue goe? to the owners. 
IjitKe casés of the Volunteer and Mattie, tlie owners are awarded 
foiif-fifths; the master andcre^v of the Volunteer to take one-fifth 
pifplrata, the master a single portion only; thé crew of the Mattie, 
e^çclùdîng the master, take pne-fifth pro rata. and the master nothing. 

Dççrees may be entered acçojrdingly with costs, to the extent of 
tlie disbùrsements pf each ,paiîty. recovering, and $10, part of a 
dôcket fcé beforj^ Cfpnsoliaàtion, for each libel on which a recovery is 
had. 
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LAMM et al. V. PARBOT SILVER & COPPER CO. et aL 

(Circuit Court, D. Montana. October 23, 1901.) 

No. 154. 

Rbmoval of Causes — Sbpabable Controvekst— Suit by Stockholders. 

A suit by stockholders of a corporation agalnst such corporation and a 
second corporation, whleh, the blll allèges, bas, through an unlawful 
comblnatlon, obtalned a controUing Interest In tbe flrst, and by virtue 
of such control bas mauaged Its business to the détriment of its stock- 
holders, and for Its own benefit, and where an Injunctlon Is prayed 
restralnlng the payment of dlvldends by the second corporation until 
an accountlng bas been made, is one in whlch the complalnants in efCect 
represent thelr corporation, and which involves a separable controversy 
as to the second corporation that entltles it to remove the cause where 
the other facts requislte to glve a rlght of removal exlst; and offlcers 
of the two corporations made défendants with a prayer for an account- 
ing from ail the défendants are merely formai parties, whose jolnder 
does not defeat such rlght of removal, where no facts are alleged whlch 
entitle the complalnants to relief agalnst them as Individuals.i 

On Motion to Remand to State Court. 

McHatton & Cotter, Jas. M. Denny, and W. C. Jones, for plain- 

tiffs. 

A. J. Shores, for défendant Amalgamated Copper Min. Co. 

KNOWLES, District Judge. This case was commenced in the 
district court of Silver Bow county, Mont. On the pétition of one 
of the défendants, the Amalgamated Copper Company, a corpora- 
tion alleged to hâve been organized under the laws of the state of 
New Jersey, the cause was removed to this court from said state 
court. The grounds of said removal were that the défendant Amal- 
gamated Copper Company was and is a citizen of the said state of 
New Jersey, and that, although there were other défendants, the bill 
presented a separable controversy. Complalnants hâve now corne 
into this court, and moved that this cause be remanded to the state 
court on the ground that the contention of said défendant Amalga- 
mated Copper Company as to a separable controversy is not correct. 
This is the question presented to this court for solution. The plain- 
tifïs, it is alleged, are stockholders in the Parrot Silver & Copper 
Company, a corporation organized under the laws of Montana. On 
the ground that the said Parrot Silver & Copper Company has 
passed under the control of the said Amalgamated Copper Com- 
pany, and certain wrongs hâve been done in regard to its rights and 
property, this suit is brought by said plaintiflfs. In efïect plaintiflfs 
represent the Parrot Company. They hâve the right to maintain 
this action only because the said company, being under the control 
of the Amalgamated Company, will not protect itself. The rights 
that they seek to protect are the rights of the said company. Daven- 

Ïort V. Dows, i8 Wall. 626, 21 L. Ed. 938; Porter v. Sabin, 149 
r. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815. The machinery and ore 

1 Separable controversy as ground for removal of cause, see notes to Bob- 
Wns V. Ellenbogen, 18 C. O. A. 86; Mecke v. Minerai Co., 35 C. C. A. 155. 
111 F.— 16 
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alleged to hâve been taken were the property of the company, not 
the property of the individual plgintiffs, who are only stockholders 
in the company. Upon an examinatiop of the bill we find that com- 
plainants set f orth : 

"That the défendants, -with others, not hamed, combined to form and ere- 
ate a trust or monopoly for the purpose of controlling and monopolizing the 
production and sale of cbpper and other metals In the United States and 
throughout the tvorld; and In pursuance of sùch unlawful and malicious 
consplracy, confédération, and comblnatlon sald défendants organized a 
corporation under the laws of New Jersey, under the name Amalgamated 
Copper Company, havlng a capital stock amountlng to seventy-flve million 
dollars ($75.000,000)." 

The articles of incorporation are then set forth. Complainants 
then allège that in furtherance of said conspiracy and cOmbination 
"said persons caused said Amalgamated Copper Company, either 
directly or through the agency of a trustée, to purchase a majority 
of the capital stock of this défendant corporation (the Parrot Silver 
& Copper Company), which said stock the said Amalganiated Cop- 
per Company now owns and controls. Said persons also procured 
said Amalgamated Copper Company to purchase ail of the shares 
of the capital stock, except organizing shares, of the following cor- 
porations, to wit : The Washoe Copper Mining Company, the Colo- 
rado Smelting & Mining Company, the Diamond Coal & Coke Com- 
pany, the Big Blackfoot Milling Company, the Hennessy Mercantile 
Company." It is also alleged that said persons procured said Amal- 
gamated Company to purchase and become the ôwner of large 
amounts of the capital stock of the Boston & Montana Consolidated 
Copper & Silver Mining Company. What was the object of making 
thèse allegàtioiis ? They are either immaterial, or they were made 
with a view of attacking the right bf said Amalgamated Company 
to purchase, own and control the said stock in the said Parrot Com- 
pany. This is a controversy in which the said Amalgamated Com- 
pany and plaintifïs, as the représentatives of the Parrot Company, 
are alone interested. If the Parrot Company has any interest in 
this controversy, it is not with the Amalgamated Company. It has 
no interest in maintaining the contention that said Amalgamated 
Company had a right to purchase, oWn, and control its stock. It 
is sët forth in the bill : 

"That shortly after thè sald Amalgamated Company became the owner of 
a majority of the capital stock of the défendant the Parrot Silver & Copper 
Company, and thereby secured the management and control of sald defend- 
aijt company, the dlrectors, actlng in conjunction with the Amalgamated 
Copper Company, caused the concentratlng and smelting plant of said de- 
fléfidant company, situate at Butte, as aforesaid, a,nd the reflning, plant 
of said company, slttaate at Brldgeport, Cb'nneetlcût, to be closed down, and 
partiaily dlsmantled, and caused part of the machlnery of sald concehtrating 
and smelting plant to be removed from Batte, and placed in réduction works 
of anotheç corporation, to wit, the Anaconda Copper Mining Company, situ- 
atèd at Anaconda, Montana, and caused a use:ful, convenlent, and facile 
shaft, necessary to the honest ànd ecoûomical worklng and development of 
the mines of sald défendant company, • * • to be abandoned; and 
slncfi said date* either dlt'ectly or through the agency and connivance of 
offlcers and dlrectors of said Anaconda Copper Mining Company, hâve caused 
large quantitles of ore of great value to be taken from the mines of the 
défendant company through shafts and worklngs of sald Anaconda Copper 
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Mining Company, and shlpped over the rallroad of saîd Butte, Anaconda & 
Pacific Railway Company to the smelters and réduction worlcs of said Ana- 
conda Copper Mining Company, at great expense of freigtit, hauling and 
liandllng, and tben to be reduced, smelted, and treated at an expense greatly 
in excess of the amount which it costs or would cost said company to smelt 
and reduce and treat Its said ores at its own worlis In Butte, and in excess 
of any reasonable or proper charge; and plaintiffs allège that they are in- 
formed and believe that said ores so talien from the mines of défendant Com- 
pany aforesaid were never sampled or weighed properly or sufficiently, or at 
ail, and that no true or sufiScient account was ever kept by said défendant, 
or any one, of the ores so taken." 

Hère we find charges against the Amalgamated Company in which 
the Parrot Company is interested only as against the said Amal- 
gamated Company. It should be observed that the Anaconda Cop- 
per Mining Company is not made a party to this bill. This should 
be considered in viewing the prayer for an accounting in the bill. 
Turning now to the prayers in said bill, and we find it asked: 

"That the défendant the Amalgamated Copper Company, its offlcers, direc- 
tors, and trustées, be enjolned from paying any dividends from moneys ob- 
tained from the défendant Parrot Silver & Copper Company, or from any of 
the stockholders thereof, or from any stock of said company held by them 
in trust or otherwise, uhtil it be ascertained what amount of money ob- 
tained by the défendant the Amalgamated Copper Company from the 
Parrot Silver & Copper Company, or by any corporation controlled by said 
Amalgamated Copper Company, for the extraction of ores, or for the smelt- 
ing, concentrating, or refining the same, and which were taken from the 
property of the défendant Parrot Silver & Copper Company, and which was 
In excess of the lawful charges for such purpose, and being in excess of 
what it would bave cost the défendant Parrot Silver & Copper Company to 
hâve extracted, concentrated, and refined the same." 

It will be seen from an examination of this prayer, although some- 
what involved and confusing, that spécial relief is asked against the 
Amalgamated Company. The naming of the ofScers, directors, 
and trustées of said company does not change the efïect of the 
prayer. They are named in their officiai capacity. The last prayer 
in the bill is as foUbws : 

"That ail ot the défendants be required to account for any moneys re- 
ceived by them, or by any of them, from the said défendant Parrot Silver 
& Copper Company, in connection with any of the matters and thlngs set 
forth in said complalnt, and for such other and further relief as to the 
court may seem just and équitable." 

Looking to the allégations in the bill, and it is évident that the 
accounting hère sought is against the said Amalgamated Company 
alone. There are no allégations that ail of the défendants jointly 
obtained any property of the Parrot Company. The ore and ma- 
chinery for which an accounting might be made was received, if at 
ail, by said Amalgamated Company and the Anaconda Company; 
and the Anaconda Company, as before stated, is not a party to the 
suit. Under thèse circumstances it has been held that there is, in 
this matter of accounting, a separable controversy presented. Rail- 
road Co. v. Zeigler, 39 C. C. A. 431, 99 Fed. 121 ; Barney v. Latham, 
103 U. S. 205, 26 L. Ed. 514. tjndoubtedly, the bill was drawn in 
this case with a view to excluding the claim that it presented a separ- 
able controversy as to the Amalgamated Company. A court, how- 
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çver^ shftuld view tHe matters presented in the bill, and see if the 
joinitig of some of the parties is merély colorable, and as to whether, 
consideirîng the allégations in the bill, any relief could be obtained 
as against such colorable parties. If not, they become only vvhat 
is termed "nominal parties/! and the joining of them in no way 
should affect the jurisdiction of the court. In the joining of the 
ofïicers and agents of the Amalgamated Company or those of the 
Parrpt PQtrtpany, the complai'nants could not hâve expected any 
rehef against them, considering the scope of the bill. Such parties 
would be presumed to act for and in behalf of their company, and no 
individual relief could be obtained against them. 

The motion to remand this cause to the state court is overruled. 



PETHRS T. MALIN. 
{Circuit Court, N. D. lowa, E. D. October 21, 1901.) 

L JwbisdiCtion of Fedebai, Courts— Fédéral Question— Action Involvino 
RisHTfl op Tribal Indians. 

Tbe foundation of an action for false Imprlsonment is the fact that 
such Imprlsonment was brought about by ttie Issuance and enforcement 
of vold or Irregular process; and where the plalntiff Is a tribal Indian, 
and the wrong complained of Is his arrest and imprlsonment under pro- 
cess issued by a state court, for the violation of a state law to which 
It Is alleged he was not subject, the Issue whether such process was void 
or not dépends primarily upon questions arislng under the laws and 
treaties of the United States, and a fédéral court has Jurisdiction of the 
action.i 

8. Indians — AUTHOHiTY op Unitbd States ovbr Tribal Indians — Réserva- 
tions. ' -^r"' • ■ ■ "■ 

The Indians of the Sac and Fox trlbe residing In Tama county, lowa, 
on lands purchased by them wlth, the consent of the state, and held In 
trust for their benefit, are tribal Indiens, and their lands copstltute a 
réservation ùnder the control of thé United StateS in ail ma:tters pertain- 
Ing to the domestic relations of stich Indians. Such right of control in 
the gênerai government arises from its relation to ail the tribal Indians, 
as such, and is not dépendent upon the tltle to the land upon which 
they réside. 

& Same— Bac and Fox Tribe in Iowa— :Statb Jurisdiction over. 

A court of thé state of lOwa bas no, jurisdiction to appoint a guardlan 
for the personfe of miûors of the Sac and Fox tribe of Indians who ré- 
side on the réservation of the tribe in Tama county; and an order mak- 
Ing such an appointment, and dlrecting the guardlan to place and keep 
hls wards in the industrial school established by the United States, thus 
rémoving them from the réservation and from the immédiate control of 
their parents and relations, was void, and conferred no authority upon 
the guardlan oyer such minors. 

4. Samb— Criminal Statutks op Btatb. 

The state of lowa, by Act February 14, 1896 (Acta 26th Gen. Assem. 
p. 114) c. 110, § 1, tendered to the United States "exclusive jurisdiction 
• ' of the Sac and Fox Indians residing in lowa and retaining the tribal rela- 
tion * • * and of ail lands now or hcreafter owned by or held in 
trust for them as a tribe," and f urther provided that "as soon as the 
United States shall accept and assume such jurisdiction ail such juris- 

» Fédéral question as ground of jurisdiction, see notes to Bailey v. Mosher, 
11 C. 0. A. 308; Montana Ore Purchasing Co. v. Boston & M. Consol. Copper 
& Silver Min. Co., 35 C. C. A. 7. 
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diction on the part of the state of lowa shal! cease." By section S 
certain réservations were made, — among others, that nothing in tlie act 
should prevent the courts of the state from exercising jurisdiction of 
crimes agalnst the laws of the state committed on such lands either by 
said Indians or others, or of such crimes committed by said Indlans 
in any part of the state. The cession waa accepted by act of congress. 
BeW, that such réservation did not subject such Indians to the crlminal 
laws of the state, except for ofEenses committed against vyhite persons, 
or reserve to the state any jurisdiction or control over the domestlc 
afEairs or relations of the Indians, which would practically nullify the 
purpose of the act as declared in its flrst section, and which jurisdiction 
the state In fact never possessed. 

6. 8amb— Illégal Prosecution — Liabilitt for Falsk Imprisonment. 

Plaintifif, a member of the Sac and Fox tribe of Indians, residing on 
their réservation in lowa, assisted an Indian woman who was also a 
member of the tribe In removing her minor children from the réserva- 
tion to prevent their being compelled forclbly and against her wlshes te 
remain in attendance at the Indian sehool, which was some distance 
from the réservation. Défendant, who was the agent for the tribe, 
and who had also been appointed by a district court of lowa guardian 
of such minors, caused plaintiff to be arrested; and he was held to the 
grand jury, Indicted, and Imprisoned pendlng his trial In the state court 
for violation of Cîode lowa, § 4761, which malles It an offense to talie, 
decoy, or entlce away any chlld under the âge of 15 years, with Intent 
to detain or eonceal such chlld from its parent, guardian, or other person 
having lawful charge thereof. Held; that such provisions had no appli- 
cation to the acts of plaintifC, ail parties to the transaction being tribal 
Indians, and the défendant having no lawful authority over the minors 
by virtue of his vold appointment as guardian; that the state court was 
without jurisdiction to try or punlsh plaintiff under such statute for the 
acts committed by him, and the action of défendant, therefore, consti- 
tuted a false imprisonment, for which he was liable lu damages. 

6. False Imprisonment— In adbquaoy op Damages Awarded— New Triai,. 

Plaintiff, a tribal Indian, was confined in jall some nlne days while 
awaiting trial In the state court, in which he was acquitted by direction 
of the court. There was no actual malice on the part of défendant, 
who caused the false imprisonment, and no ground for the recovery of 
anythlng beyond compensatory damages. Eelê, that a verdict awarding 
$10 damages, while smaller than should hâve been rendered, would not 
be set aside, in view of the improbabillty that a verdict would be seeured 
on a second trial for an amount sufficiently greater to compensate plain- 
tiff for the additional expense. 

Action at Law for False Imprisonment. On motions for new 
trial filed on behalf of plaintiff and défendant. See 104 Fed. 849. 

J. W. Lamb and Wm., G. Clark, for plaintifif. 
Caldwell & Walters, Struble & Stiger, and H. G. McMillan, for 
défendant. 

SHIRAS, District Judge. This action was brought by the plain- 
tiff, who is a member of the tribe of Indians settled in Tama county, 
lowa, against the défendant, who is the agent appointed by the 
United States and placed in charge of the tribe, to recover damages 
for a false imprisonment of the plaintiff. The case was tried before 
a jury at the September term of the court at Cedar Rapids, and a 
verdict awarding the plaintiff damages in the sum of $10 was re- 
turned by the jury, and now both parties move for a new trial. 
It will probably conduce to a better understanding of the questions 
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presentfed, by tl|e motions to give a brief récital of thé dealings of 
the State and national governments with thèse Indians : 

The Indians settled in Tama county are a remnant of the once 
powerful combined tribe bf Sacs and Foxes, who at an early day 
occupiçd a large part of the territory now forming the state of lowa. 
Under. date of October ii, 1842, a treaty was entered into between 
the United States and the confederated tribes of Sacs and Foxes 
by which the latter ceded to the former ail their interest in the lands 
west of the Mississippi river in considération of the payment to be 
made by the United States of the sums of money named in the 
treaty, and upon the promise of the government to assign to the 
Indians a suitable tract of land upon the Missouri river or some 
of its tributaries. 7 Stat. 596. In accordance with the terms of this 
treaty a réservation was assigned to the Indians within the territory 
now forriiing the state bf Kansas, and the large majority of the 
Indians removed to the land assigned them, leaving, however, a 
few individuals who clung to their old homes in lowa, the number 
so remaining being increased by others who returned to lowa. The 
government of the United States endeavored to compel thèse In- 
dians to follow the tribes into Kansas, by refusing to pay them 
their share of the annuities due under the terms of the treaty unless 
they would join their brethren in Kansas, but without avail. In 
1856 the législature of the state of lowa adopted an act declaring: 

"That the consent of the state Is hereBy given that the Indians now re- 
siding in Tarna connty, known as a portion of the Sacs and Foxes, be per- 
.mltted to remain' and réside In sald state, and that the governor be re- 
quested:to infonn the secretary of iwar thereof, and urge on said department 
the propriety of paying said IniMans their portion of the anûuities due or to 
become due to sald tribes of Sacs and Foxes." Acts 5th Gen. Assem. (Ex. 
s.) c. 80. 



In 1857 the Indians bought 80 acres of land in Tama county, 
which was the beginning of their présent settlement, and there has 
been added thereto since that date some 3,000 acrps; the title to 
part being taken in the name of the governor of lowa, and the 
remainder in the name of the secretary of the interior, but ail being 
held in trust for the Indians, whose numbers are now about 400. 
Since 1867 the government has paid to thèse Indians their propor- 
tionate share of the annuities coming to the Sacs and Foxes, and 
for years has maintained an agent upon the land in charge of their 
affairs. As the number of the children in the settlement increased, 
it was deemed désirable to make provision for their éducation, and 
to that end, among others, the state of lowa, by an act of the gên- 
erai assembly approved Febrtiary 14, 1896, ceded to the United 
States exclusive jurisdiction oVer the Sac and Fox Indians residing 
in lowa, which cession was accepted by the United States in the 
act of congress approved June ÏO, 1896; and at the same time 
cbhgress appropriated the sum of $35,000 for the purchase of a site 
aûd the érection of the necessary buildings for an Indian industrial 
school, which was located and erected at Toledo, in Tama county, 
not upon the Indian lands or réservation, but some four or five 
miles therefrom. After the érection of the school buildings, efiforts 
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were made by the Indian agent and the school superîntendent to 
secure the attendance of the Indian children; but much opposition 
thereto was manifested by the Indian parents, who evidently be- 
came impressed with the idea that the purpose of the school was 
to convert the children from the Indian modes of thought and living 
to those of the white men, and therefore the Indians would not con- 
sent to the taking of the children from their homes on the réserva- 
tion and keeping them at the school at Toledo. In this situation of 
afïairs, a plan was devised for securing the appointment of the de- 
fendant, Malin, as the guardian of the persons of the Indian children ; 
and, upon application made, the district court of Tama county, lowa, 
appointed the défendant guardian of some 15 to 20 of thèse children, 
and directed him, as such guardian, to place and keep thèse children 
at the industrial school, and the défendant thus by compulsion 
placed a number of them in the school. Subsequently two of thèse 
children ran away from the school, going to their homes on the 
réservation, and thereupon the mother of one of them, in order 
to prevent their being recaptured and forcibly returned to the school, 
determined to take them away from the réservation, and to that 
end arranged with plaintiff that he should accompany her and the 
children to the home of a white man named Ruhl, living in Powe- 
shiek county, in order to drive the wagon that was to convey them, 
and to act as interpréter in arranging for the board and care of the 
children. The plaintiff thus aided in taking the children to the place 
named, and upon his return he was arrested upon an information 
sworn to by the défendant, and taken before a justice of the peace, 
charged with the crime of enticing away a child under 15 years 
from the Indian réservation and keeping her in hiding ; the informa- 
tion being based upon section 4761 of the Code of lowa, which en- 
acts that: 

"If any person maHelously, forcibly or fraudulently lead, take, decoy or 
entice away any child under the âge of flfteen years, -with Intent to detain 
or conceal such child from its parent, guardian or other person having law- 
ful charge thereof, he shall be imprisoned in the penitentiary not more than 
ten years or be flned not more than one thousand dollars or punished by 
both such fine and imprlsonment." 

Upon the hearing before the justice the plaintiff washeld to an- 
swer before the grand jury of the state court, and by that body 
was indicted ; and, being brought to trial before the court and petit 
jury, by direction oT the court a verdict of not guilty was returned. 
During the pendency of thèse proceedings the plaintiff was impris- 
oned in the county jail for a period of some nine days, and after 
the dismissal of the case in the state court the plaintiff brought 
this action in this court to recover damages caused him by his im- 
prlsonment in the county jail. The case was originally brought 
against Wm. G. Malin, the Indian agent, and J. W. Nellis, the su- 
perîntendent of the Indian school, but was subsequently dismissed 
as to the last-named party, and therefore the questions will be con- 
sidered the same as thpugh he had never been named as a party 
défendant. 

The défendant, Malin, filed a demurrer to the pétition on the 
ground that this court could not take jurisdiction of the case, for 
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the reason that the controversy was not between citizens of différent 
States, and the cause of action was not based upon any provision 
of thè coilstitutîon, laws, or treaties of the United States. The dé- 
marrer was ôverruled, and thereupon an answer and an amended 
answer weré filed, and upon the issues thus presented the case was 
heard before a jary, a verdict for plaintifï in the sum of $io being 
retùrned ; and now the défendant moves for a new trial upon nu- 
merous grôunds, the first of which is that this court has not juris- 
diction ôver the case, it being contended that false imprisonment 
is a cause of action at the commpn law, and does not arise under 
the provisîohs of the constitution, laws, or treaties of the United 
States. 

To sustain att action of false' imprisonment, it must be shown that 
the party cotriplaihing was arrested and imprisoned without war- 
rant of law, or upon void proceSè. Thus, in Bryan v. Congdon, 86 
Fed. 221, 29 Ç. C. A. 670,— à case decided by the court of appeals 
for this circuit,— 'it is ruled that : 

"The èstàbllshed law lylng at the foundatlon of this action Is that If a 
person bas been arrested and Imprisoned under color of légal process, which 
is thereafter; set aside for Irregularity, the person who set the process in 
motion is responslble In damages to hlm upon whom the indiguity and 
deprivatlbn of llberty hâve been vlslted. Where the process is set aside for 
mère error committed by the court in the progress of the action, in contra- 
distinction to Irregular or Toid process, no responsibility may attach to him 
who caused its Issue; but, when it la vacated because it was irregular in 
Its inception, responsibility at once attaches. 'In the one case a man acts 
Irregùlarly and improperly, wït^out the sanction of any law, and he there- 
fore takes thé conséquences of his ot^n unauthorized act. But, where he 
relies on the Judgment of a compétent court, he is protected.' * • * The 
whole doctrine is çonclsely suinméd iq) In Pay v. Bach, 87 N. Y. 56-60, and 
in Fischer v. Ilalfgheln, 103 N. Y< 84, 8 N. B. 251, substantially as follows: 
He who causés vola or irregular process to be issued, whereby injury cornes 
to another agalnst whom it is enforced, Is liable in damages therefor. 
Where the process is void, the rlght of action for the injury attaches when 
the wrong Is committed, and no Jadgment vacating thé process is required. 
• • ♦ Void process Is defined to be such as was Issued without power in 
the court to award it, or which the court has not acqulred jurisdiction to 
issue in the particular case, or which fails in some material respect to com- 
ply with the requisite f orm of légal process." 

While; therefore, it is true, as claimed, that the right to maintain 
an action for false imprisonment is bf common-lâw origin, neverthe- 
less the foundation of the action is the fact that the imprisonment 
was brought ahout by the issuance and enforcement of void process ; 
and in the case now before the Court the issue whether the process 
under which. plaintiff was imprisoned was void or not dépends pri- 
marily on questions arising under the laws and treaties of the United 
States. In the pétition filed by plaintifï it is averred that the plaintiff 
is a tribal Indian; that thè défendant is the Ullited States agent, 
acting under the authority of thé fédéral government; that the de- 
fendant well knew that the plaintifï, as a tribal Indian, was not sub- 
ject to the laws of the state of lowa; and that he wrongfully and 
maliciôuSly chârged plaintiff with a violation Crf a state law, and 
caused his arrest and imprisonment upon such charge. In the 
answer of défendant, after reciting the proceedings taken against 
the plaintiff, it is further stated : 
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"That the sald Wm. G. Malin, In causing the arrest of the said Indian, 
Peters, by reason of the matters aforesaid, acted in harmony with the désire 
and authority of the government In that regard, ail of which acts were 
approved by the government as belng strictly in the Une of the duty of the 
said W. G. Malin as agent aforesaid, as prescribed by law and the rules of 
the Indian school service; and thèse défendants aver that said child at the 
time of the wrongful matters hereln alleged was under flfteen years of âge; 
and thèse défendants further allège that prior to the wrongs alleged to hâve 
been commltted by him, the said W. G. Malin, against the said plaintiff, he, 
the said Malin, had been duly appointed by the district court of Tama county, 
lowa, as the guardian of the said child, Ma-sqa-see, and was such guardian 
at the time of said alleged wrongs, and that in regard to ail the actions taken 
by him to secure the attendance of said child at sald school, fincl in causing 
the arrest of the said Peters for entielng her away, he, the s:ili Malin, was 
acting in the interests of said child, as guardian of her person, and as the 
agent of the tribe, representing the United States government, and in accord- 
anee with hls duty, as he understood It, as such agent and guardian." 

It is thus averred that the défendant in taking proceedings 
against the plaintifif was acting in the capacity of Indian agent ap- 
pointed under the laws of the United States, and as guardian of 
the person of the Indian child. It cannot be questioned that the 
power possessed by the défendant as Indian agent, and whether in 
the exercise thereof he was justified in causing the arrest and im- 
prisonment of the Indian plaintiff, are questions arising solely un- 
der the laws and treaties of the United States. As to the averment 
that the défendant was also acting as guardian of the person of the 
Indian child, under an appointment made by the district court of 
Tama county, lowa, the material question presented thereby is 
whether the laws of the state providing for the appointment of guard- 
ians for minor children are applicable to the children of the tribe 
of Indians living in Tama county; and this inquiry involves the 
questions whether thèse Indians are tribal Indians, wards of and 
dépendent upon the national government, and, if so, whether they 
are within the plane of the ordinary laws of the state regulating the 
domestic afïairs of its citizens. Tlie question whether thèse Indians 
are tribal Indians is one which must be determined by the laws and 
treaties of the United States; for, as is said by the suprême court 
in Elk V. Wilkins, 112 U. S. 94-100, 5 Sup. Ct. 41, 44, 28 L. Ed. 643, 

645: 

"The alien and dépendent condition of the members of the Indian tribes 
could not be put olï at their own will, wlthout the action and assent of the 
United States." 

So, also, the question of the right of the state court to appoint a 
guardian for the persons or property of the minor Indian children 
residing on the réservation must be solved by a construction of the 
acts of the United States with référence to thèse Indians,; for, so 
long as the tribe (and that term includes minors and adults) remains 
under the control of the national government, thé state cannOt under- 
take the control of the persons and tribal property of the Indians. 
Worcester v. Georgia, 6 Pet. 515, 8 L. Ed. 483; U. S. v. Kagama, 
118 U. S. 375, 6 Sup. Ct. 1109, 30 L. Ed. 228. Under any view, 
therefore, that can be taken of the issues presented in this case, it 
must be held that the case is one arising under the laws and treaties 
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of tïie United States, and of which the court has fuU jurisdiction, 
irrespective ôf the fact that the plaintiff cannot be said to be a citizen 
of a sta^îç; of the Union. 

The next position takeii in support of the motion for a new trial 
is that the court erred in holding that the criminal laws of the state 
of lowa were not applicable to thèse Indians in their relations with 
each; other, nor did thèse laws control the domestic relations and 
duties of the Indians. It is not questioned by the défendant that 
thèse Indians are tribal Indians, and properly under the charge of 
the government of the United States; but it is contended that the 
land oççupied by them cannot be deemed to be an Indian réserva- 
tion, because the title thereto is vested in the governor of the state 
and the secretary of the interior in tfust for the Indians, and was 
purchased by tlie Indians after the admission of lowa into the 
Union. ; The relation of dependency existing between tribal Indians 
and- the national government does not grow out of the ownership of 
the land, either by the Indians or the government, but, as is said 
by the suprême court in U. S. v. Kagama, ii8 U. S. 375, 6 Sup. Ct. 
1 109, 30 L. Ed. 228 : 

"Thèse Inâian trlbes arc the wards of the nation. They are communlties 
dépendent on the United States. • * • From their very weakness and 
helplessneps, so largely due to the course of dealing of the fédéral govern- 
ment with them, and the treaties in which it has been promised, there arises 
the daty of protection, and with it the powèr. This has always been recog- 
nized by the executive and by congress and: by this court whenever the ques- 
tion has arisen. ♦ • • The power of the gênerai government over thèse 
remuants of a race once powerful, now weak and diminlshlng in numbers, is 
necessary to their protection, as well as the safety of those among whom 
they dwéll. It must exist in that governniènt, because it never has existed 
anywhere else, because the thea ter of exercise is within the geographical 
limits of the United States, because it has never been denied, and because it 
alone can enforce Its laws on ail the trlbes." 

So long as thèse Indians retain their tribal relation and continue 
to be wards of the national government, the control and management 
of them with respect to their tribal afifairs is in the fédéral govern- 
ment, irrespective of the question of the title of the lands upon which 
for the time being they may be located. Thus, if the United States 
should, with the consent of the state, now purchase or lease certain 
lands from private owriers in the state of lowa for the purpose of 
furnishing a home for a body of tribal Indians, and should remove the 
Indians thereto, placing them in charge of an Indian agent, is it not 
cleâr that the lands thus occupied would be in fact and in law an 
Indian réservation ? The extent of the control of the state over the 
lands thus occupied is to be determined by the facts of the particular 
case ; but if it be true that in a given case the state may hâve re- 
served to itself the right to build roads through the premises, to 
exécute judicial process thereon, and to punish crimes committed 
thereon against thé citizens of the state, thèse réservations will not 
change or aflfect the status of the Indians as tribal wards of the na- 
tion, nor prevent the land occupied by them from being properly 
denominated an Indian réservation. In the case at bar the lands in 
Tama county were bought for the benefit of the Indian tribe, the title 
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being taken in the name of the governor of lowa and of the secretary 
of the interior, to be by them held in their officiai capacity in trust 
for the Indians. The consent of the state to the purchase of thèse 
lands for the benefit of the Indians as a tribe, and to their location 
thereon, is shown by the act of the gênerai assembly adopted in 1856, 
consenting to thèse Indians remaining in the state, by the action of 
the governor in holding the title of the lands in trust for the Indians, 
and by the act of the gênerai assembly adopted February 14, 1896 
(Acts 26th Gen. Assem. p. 114), ceding jurisdiction to the United 
States over the Indians and ail lands owned by them or held in 
trust for them. In view of thèse facts, it must be held that the 
Indians residing in Tama county are tribal Indians residing on lands 
purchased for their benefit with the consent of the state, which lands 
constitute a réservation under the control of the United States in ail 
matters pertaining to the domestic relations of the Indians, and, 
furthermore, that their status as tribal Indians is not based upon the 
act of the gênerai assembly of lowa just cited, but grows out of the 
fact that they are a part of the confederated tribes of Sacs and Foxes, 
between whom and the national government the relation of wards 
or dependents had been recognized and existed long before the state 
of lowa was organized, and which condition of dependency has nevcr 
been changed by any act of the national government. 

This being the status of thèse Indians, then the question arises 
as to the applicability of the laws of the state of lowa to them. On 
the trial of the case the court instructed the jury that the laws of 
the state providing for the appointment of guardians for the per- 
sons and property of minors did not apply to the Indian children 
living on the réservation, and therefore that the action of the dis- 
trict court of Tama county in appointing the défendant guardian 
of the persons of the Indian children was nugatory and without 
légal right to sustain it. The correctness of this ruling is now 
challenged. This question was before me in the case of In re 
Lelah-puc-ka-chee (D. C.) 98 Fed. 429, and it was therein held 
that the provisions of the Code of lowa authorizing the appoint- 
ment of guardians of minors did not apply to the tribal Indians 
of Tama county, and I see no reason for changing the rule therein 
made. As pointed out in that case, if the provisions of the Code 
of lowa with respect to the appointment of guardians is in force in 
this tribe, then the provisions of the Code with respect to appoint- 
ing administrators for the estâtes of deceased Indians would also 
be applicable, and thus inextricable confusion would resuit in the 
administration of the domestic afïairs of the Indians. It is ap- 
parent that, if the varions provisions of the laws of lowa are to be 
held applicable to thèse Indians and their property, then their tribal 
condition will be speedily broken up, not in pursuance of the acts 
of the national government, but through the enforcement of the 
laws of the state, acting upon the persons and property of the In- 
dians. If the district court of Tama county had the right to ap- 
point the défendant the guardian of the persons of the Indian chil- 
dren, it can appoint any compétent person to the position; and if, 
in its judgment, it deemed it advisable, it could direct the placing 
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thèse childf en in any of the schools pi the state. In Jones v. Mee- 
han, 17s U. S. I, 20 Sup. Ct. i, 44 L. Ed. 49, it is held that with 
respect to "a member of an Indian tribe, whose tribal organiza- 
tion was still recognized by the government of the United States, 
the right of inheritance in his land at the time of his death was 
coritrollèd by the laws, usages, and customs of the tribe, and not 
by thé law of the state of Minnesota, nor by any action of the secre- 
tary of the interior." In this case the suprême court cite approving- 
ly the décision of the suprême court of Minnesota in U. S. v. Shanks, 
15 Minn. 369 (Gil. 302), wherein it was held that a probate court 
of the state had no jurisdiction over the estate of a chief of a tribe 
of Chippewa Indians to whom a section of land had been patented 
by the United States in pursuance of the terms of a treaty with the 
tribe. Although thèse Indians réside within the territorial limits of 
the state of lowa, they are, so far as their ordinary life is concerned, 
without the plane of the législative jurisdiction of the state; and 
therefore the act of the district court of Tama county in appointing 
the défendant the guardiah of the persons of the Indian children, and 
directing him to place and keep them in the industrial school at To- 
ledo, thus removing the children from the immédiate control of their 
parents and relatives, and removing them from the réservation where 
their familles resided, was an act without law to support it, and con- 
ferred upon the défendant no authority whatever over the persons 
of the Indian children. 

Upion the trial the court futther chargea the jury that section 4761 
of the Code of lowa, which enacts that any person who decoys or 
entices away any child under the âge of 15 years with intent to de- 
tain or conceal such child from its parent, guardian, or other person, 
hàving lawful charge thereof, shall be punished by fine and imprison- 
mèflt, was not applicable to the plaintifï in his dealings with the In- 
dian children, he being a member of the Indian tribe. It is contend- 
ed that though it may be true generally that the criminal laws of the 
state are not applicable to tribal Indians living therein, with respect 
to their dealings with each other, yet in this particular case the 
criminal laws 91 the state are binding upon the Indians by reason of 
the provision bf the act of the gênerai assembly already cited, ap- 
proved February 14, 1896 (Acts 26th Gen. Assem. p. 114). To fairly 
présent the question, it may be advisable to cite at length the pro- 
visions of this act, they being as follows : 

"Chapter 110. Be It enacted by the gênerai assembly of the state of lowa. 

"Section 1. ïhat, except as herelnafter provided, exclusive jurisdiction of 
the Sac and Fox Indians resldlng In lowa and retaining the tribal relation, 
and of ail other Indians dwelling with them, and of ail lands now or here- 
aftér owned by "Or held in trust for them as a tribe, be and the same is 
hereby tendered to the United States, and that, as soon as the United States 
shall accept and assume such jurisdiction, ail such jurisdiction on the part 
of the stàte of lowa shall ceàse. 

"Sec. 2. Consent Is hereby glven to the United States to purchase any land 
In Tama county to be used for and In connection with^ any school or schools 
to be estaWlshed and managed by fédéral authority for the éducation of 
sald Indians. 

"Sec. S. Nothing contalned In this act shall be so construed as to prevent 
on any of the lands referred to In this act, the service of any judicial pro- 
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cess issued by or retumable to any court of ttiis state or judge thereof, or 
to preyent such courts from exercising jurlsdictlon of crimes against the 
ïaws of lowa committed thereon eitlier by said Indians or others, or of such 
crimes committed by said Indians in any part of this state, or to prevent 
the establishment and maintenance of highways and the exercise of the 
right of eminent domain under the laws of this state over lands now or 
hereafter owned by or held In trust for said Indians, or to prevent the taxa- 
tion of said lands for state, county, bridge, county road, and district road 
purposes, and such other purposes as the gênerai assembly may from tlme 
to tlme by spécial statute provide." 

The contention of défendant is that the provisions of section 3 
reserve to the state jurisdiction over ail criminal violations of the 
laws of lowa committed on or off the réservation by the Indians, and 
that this must be construed to keep within the jurisdiction of the state 
the Indians as well as the lands of the réservation. If this construc- 
tion is given to section 3, it will resuit in practically nuUifying ail that 
is granted in section i. It is a settled rule of construction that ail 
parts of the act must be considered, having due regard to the gênerai 
purpose sought to be accomplished by the passage of the act, and 
a literal construction of particular clauses will not be adopted if the 
efïect thereof would operate against the manifest purpose of the 
législature. Scott v. Latimer, 89 Fed. 843, 33 C. C. A. i ; Heyden- 
feldt V. Mining Co., 93 U. S. 634, 23 L,. Ed. 995 ; Kohlsaat v. Murphy, 
96 U. S. 153, 24 L. Ed. 844. The gênerai purpose of the act in ques- 
tion is clearly shown by the provisions of the first section, which in 
eflfect déclares that exclusive jurisdiction over the Sac and Fox 
Indians residing in lowa and retaining the tribal relation, and of ail 
the lands owned by them or held in trust for them, is tendered to the 
United States. The purpose of this section was to relinquish to the 
United States any and ail jurisdiction over the Indians and their 
property which it might be claimed existed in the state, to the end 
that the control of thèse Indians in their tribal condition should be 
wholly vested in the national government. As already said, I do not 
believe that thèse Indians had ever ceased to be tribal Indians, or 
had ever passed from under the control of the fédéral government ; 
but the passage of this act by the gênerai assembly of lowa, and the 
acceptance of its terms by the national congress, served to put at 
rest any possible doubts that might arise with respect to the status 
of thèse Indians ; and certainly it cannot be true that since the pass- 
age of this act there remains in the state any control over the 
domestic aflfaîrs or relations of thèse Indians, including the éducation 
of the children, the control of the parents or relations over them, 
and ail other matters that pertain to their relations with each other 
as members of the tribe. If any of the provisions of the statutes of 
lowa, such as those that provide for the appointment of guardians 
for the persons and property of minors, are held applicable to thèse 
Indians, then ail of the provisions of the state laws must be ap- 
plicable, for there is no ground for holding that part of the laws are 
applicable and part not ; and such a ruling would practically nullify 
the exclusive jurisdiction over the afifairs of thèse Indians, which it 
was clearly the purpose of the first section of the act of the gênerai 
assembly to confer upon the national government. But as it was 
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clearly contemplated that thèse Indians would continue to réside as 
a tribe upon their lands in Tama county, and would be brought in 
sortie respects into contact with the people of lowa, it was deemed 
wise and proper to reserve, for the protection of the latter, jurisdic- 
tion in certain particulars over the lands of the réservation, and 
jurisdiction to punish crimes against the people of lowa ; and thèse 
are the purposes of section 3 of the act, which reserves to the state 
the right to tax the lands, to construct highways across the same, to 
exécute légal process thereon, and jurisdiction in the courts of the 
state over crimes against the laws of lowa committed on the réser- 
vation by Indians or others, or by Indians in any part of the state. 
It may,be, as claimed, that under this section jurisdiction exists in 
the courts of the state over acts forbidden by the criminal laws of 
the state, committed by an Indian against the person or property 
of one who is within the protection of the laws of lowa, for in such 
case the act done violâtes the rights secured to the citizen or résident 
of lowa; but, to sustain the jurisdiction in such cases, it must ap- 
pear that the Indian occupjed a position or relation that brought 
him within , the plane of the législative jurisdiction of the state. It 
is wejl settled with respect to the citizens of the states that they are 
not within the plane of state jurisdiction when acting in some relation 
or with respect to some matter which is wholly within the jurisdiction 
of the national governmènt. This seeming anomaly results from 
the f act that we live under a dual governmènt, and therefore in de- 
terrnining whether, under given circumstances, a person can be 
rightfully charged with a violation of a law of the state, regard must 
always be had to the question, whether, in doing the act complained 
of, the person charged was acting within the plane of the législative 
jurisdiction of the state. Thus, in Re Loney, 134 U. S. 372, 10 Sup. 
Ct. 584, 33 L. Ed. 949, it was held that the laws of a state punishing* 
perjury >yere not appHcable to parties testifying in cases of çontested 
congressional élections, or in proceedings under national bankrupt 
acts, or in matters connected with the public lands. In Tennessee 
V. Davis, 100 U. S. 257, 25 L,. Ed. 648, wherein a deputy coUector 
of internai revenue was assaulted while engaged in the performance 
of his duty, and in self-defense killéd one of his assailants, it was held 
that he could not be brought to trial in the state court. In the cele- 
brated case of In re Neagle, 135 U. S. i, 10 Sup. Ct. 658, 34 L. Ed. 
55, it was held that, in taking the,life of Terry in défense of Justice 
Field, Neagle was acting under the authority of the law of the United 
States, and that he was "not liable to answer in the courts of Cali- 
fornia on account of his part in that transaction." In the matter of 
In re Waite (D.C.) 81 Fed. 359, it was held that the criminal laws of 
the state of lowa were not applicable to a pension examiner appoint- 
ed under thç.lawfsqf the, United, States, with référence to acts done 
in connection with his duties as examiner. In Ohio v. Thomas, 173 
U. S. 276, 19 Sup. Ct. 453, 43 L. Ed. 699, it was held that the gov- 
ernor of a national soldiers' home in Ohio could not be prosecuted 
under a state statute regulating the use of oleomargarjne, for includ- 
ing this article in the supplies used i,n the home; it being said: 
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"Whatever jurlsdiction the state may hâve over the place or ground where 
the institution Is located, It can hâve none to Interfère vs^ith the provisloii 
made by congress for fumishing food to the inmates of the home; nor has 
it any power to prohiblt or regulate the fumishing of any article of food 
whlch is approved by the offleers of the home, by the managers, and by 
congress. IJnder such clrcumstances the police power of the state has no 
application." 

The state of lowa has the right to exercise its police powers for 
the protection of its own citizens, but it cannot regulate the affairs 
of the tribal Indians in their relations to each other, for in thèse 
relations the Indians are under the control and protection of the 
national government. Therefore, in determining whether the Indian, 
Peters, acted in violation of law in aiding in the removal of the Indian 
children from the réservation in order to prevent their return to the 
industrial school, — an act which did not affect any citizen or rési- 
dent of lowa other than the Indians, — the question is whether he 
was then within the plane of and subject to the laws of the state of 
lowa. Is it within the power of the state to regulate the conduct of 
the industrial school at Toledo? Can the gênerai assembly of the 
state, by spécial or gênerai législation, define what shall be taught in 
the school, or how the inmates shall be fed or clothed, or at what âge 
the scholars shall be admitted? Can the gênerai assembly make it 
the duty of the Indian parents to send their children to the school, 
and punish them if they fail so to do ? Can it provide for the punish- 
ment of children who refuse to attend or escape therefrom? If it 
be true, as it undoubtedly is, that this school is one created and main- 
tained by the national government for the benefit of thèse tribal 
wards of the nation, it must be true that the control of the school is 
wholly within the jurisdiction of the fédéral government, and wholly 
without the législative jurisdiction of the state. The same is true of 
the Indians in ail their tribal relations to each other and to the na- 
tional government. With respect to thèse relations the Indians can- 
not be subject at one and the same time to the législative jurisdiction 
of the state and nation, and, in the absence of action on part of the 
national government making applicable to the Indians given parts 
of the laws of the state, it must be held that the législation of the 
state is not applicable to the afïairs of the Indian tribe in their rela- 
tions to each other and to the fédéral government. 

It was upon this view of the relation between thèse tribal Indians 
and the governments of the state and nation, that upon the trial the 
jury were instructed that the provisions of the state Code providing 
for the appointment of guardians for the persons and property of 
minor children had no application to Indian children living on ihis 
réservation, and therefore that the district court of Tama county had 
no authority to appoint the défendant. Malin, the guardian of the 
persons of the Indian children, and that such void appointment gave 
him no authority to remove thèse children from their homes on the 
réservation, contrary to the wishes of their parents and relatives, and 
compel their attendance at the industrial school, and that in aiding 
the mother of Lelah-puc-ka-chee in taking thèse children away from 
the réservation the plaintifï did not violate the provisions of section 
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4761,. qf the Code of lowa, for the reason that this section is not ap- 
pliGaWeto; thèse Indians, and it does not confer upon the courts of 
the State the right to try, conyict, and punish an Indian for such acts 
as were prbven against the plaifatiff. If thèse views of the law ap- 
plicable to the situation are correct, îtfoUows necessarily that in caus- 
ing the arrest and imprisonment of the plaintiff the défendant acted 
without warrant of law, and the court was justified in instructing the 
jury that iïnder the admitted façts of the case it was shown that the 
défendant had wrongfully cause-d the imprisonment of the plaintiff 
upon vpid process, and that the Only question left for the considéra- 
tion of the jury was that of the amount of damages to be awarded. 
The fflotion for new trial on behalf of the défendant is therefore over- 
ruled. 

On béhalf of plaintiflF a new trial is asked substantially on the 
ground that the amount of damages awarded, to wit, the sum of 
$10, is wholly inadéquate, and also on the ground that, in the course 
of the argument to the jury, counsel for the défendant referred to 
the good record of the defétidant as an old soldier, and that during 
the trial one of the counsel, in talking with members of the jury dur- 
ing a recess in the trial, discussed the same subject; supporting the 
latter averment with affidavits of thè plaintiff and three others. The 
court, from its observation of thèse parties during the trial, knows 
that they are not skilled in the use of the English language, and it is 
quite apparent that they could rëadily be mistaken in their under- 
standing 6f remarks which they claim to hâve heard only casually 
while passing by the parties ; and there is nothing in the motion for 
new trial caflifig fôr further considération, except the question wheth- 
er the àmouijt awarded is so inadéquate as to necessitate a new trial. 
I am free tô say that the verdict'would hâve been much more satis- 
factory to the court if the amount awarded had been a larger sum. 
The évidence çlearly showed that; the défendant acted in good faith 
in the premisés, and is not liable io the charge of actual mahce or 
intentional Wrdngdoing, althoiigh, in the judgment of the court, he 
greatly erred in his interprétation of the law governing his action 
as Indian agent. It is therefore a case, as the jury were instructed, 
w;herein the damages awarded shpuld be compensatory only. The 
évidence failed to disclose any spécial pecuniary loss of moment, and 
the principal item to be consid'ered was the deprivation of his liberty 
for the space of nine days, and tb^ effect this had, if any, upon his 
réputation and standing in his community. If the jury had awarded 
him from $50 to $100, the verdict would hâve been much more 
satisfactory to the court, but their conclusion was to award $10, and 
ho more. If a new trial should be granted, I do not believe a verdict 
in, excess of $100 would be awarded, and the cost and expense to the 
plaintiff of such trial would fuUy absorb the increased amount, leav- 
mg him no bettet off than he npw, is with the verdict as it stands; 
and, under such, çircumstances, it is better to avoid ail further costs 
in the premisés. 

Plaintiff 's motion for a new trial will therefore be also overruled, 
and judgment will be entered on the verdict rendered. 
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Ex parte GLBNN. 
(Circuit Court, N, D. West Virginia. October 8, 1901.) 

1. CBIiTlNAI. LaW— FOKMBB JbOPARDT— DiSCHARQB OF JURT. 

A prisoner once tried for felony before a jury regularly Impaneled, 
which falled to agrée, and was dlscharged by the court without the 
prisoner's consent, and without any actual, imperious necessity, cannot, 
under the fifth constitutlonal amendment, be retrled for the same ofCense. 

8. Same— Waivbr. 

A prisoner on trial for a felony cannot walre any constitutlonal 
rights. 

8. Same— Silence dp Pbisonbk. 

The fact that a prisoner made no objection to the discharge of the 
Jury, but remalned silent, Is net a consent to such discharge. 

4. Same— Statutb of West Virginia. 

Code W. Va. c. 159, § 7, which proTldes that "in any criminal case the 
court may discharge the jury when It appears that they cannot agrée 
in thelr verdict," as construed by the courts of Virginia, from which it 
was substantially adopted, does not authorize the discharge of a Jury 
and the holding of the prisoner for another trial unless the record shows 
that such discharge was wità the prisoner's consent or from imperious 
necessity. Any other construction would render it Invalld. 

B. Jdbisdiction of Fbdbbal Coubts— Habbas Corpus— Dischargb of State 
Prisoner. 

A circuit court of the United States has jurisdiction to discharge on 
habeas corpus a prisoner held for trial on Indictment in a state court, 
where he is restrained of his llberty in violation of the constitution of 
the United States.i 

Caldwell & Watson, John F. Laird, and J- G. McCluer, for peti- 
tioner. 
Hunter H. Moss, Jr., for the State. 

JACKSON, District Judge. Ellis Glenn, claiming to be a citizen 
of the State of Illinois, has presented her application to the judge of 
this court, praying for a writ of habeas corpus, and that she may 
be dlscharged from custody and from further trial in the criminal 
court of Wood county, in this state. Her pétition admits upon the 
face of it that she stands indicted in the criminal court of Wood 
county for forgery, and that at the May term of the criminal court 
of Wood county, before the judge of that court, a jury was im- 
paneled to try and true deliverance make between the petitioner and 
the state of West Virginia upon said indictment, and after three 
weeks of trial, on the 30th day of July, 1901, the jury before which 
she was tried was illegally dlscharged by the judge of the criminal 
court of Wood county. The petitioner allèges that the jury was not 
discharged with her consent, nor because of the sickness of the 
jury nor the expiration of the term, or for any other necessary cause, 
as shown by the records of the said criminal court in the order dis- 
charging said jury, but was the voluntary act upon the part of the 
said criminal court, without consulting the défendant, as the records 
heretofore referred to show; that the order discharging the said 
jury does not show that the jury could not agrée upon a verdict, 

ï Jurisdiction of fédéral courts in habeas corpus proceedlngs, see note to 
In re Huse, 25 C. O. A. 4. 
111 F.— 17 
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but that they were not able to agrée, nor does the order of the 
court show any imperious necessity, or in fact any actual necessity, 
for discharging the jury. After the discharge of the jury she was 
required to enter into a recognizance in the sum of $i,ooo for her 
appearance at the next terra of the court (the September term, 1901, 
of the said crîminal court of Wood county), to be retried on said 
indictment, or to be confined in the county jail. Upon this pétition 
the judge of this court fnade a rulé requiring the sherifï of Wood 
county to produce the petitioner, the prisoner, upon the 7th day of 
October, 1901, before the judge at chambers, to show cause why a 
writ of habeas corpus should not issue, and the prisoner be dis- 
charged from custody. The sheriff appeared and produced the body 
of the petitioner, and stâted tha;t she was in his custody, charged 
with forgery in the çriniinal court of Wood county, as shown by a 
certifièd copy of the indictment pending against her. Accompany- 
ing this return was the answer of Hunter H. Moss, Jr., prosecuting 
attorney of Wood county, denying ail the allégations of the péti- 
tion of the prisoner, and insistihg that the prisoner should not be 
discharged ffom the custody of the criminal court for the reasons 
assigned in the pétition, and insisting, under the statute of West 
Virginia, that she is riot entitled to be discharged because of the 
inability of the jury to agrée in their verdict. Upon the part of the 
petitioner it is insisted that another and second trial of the case 
is in violation of the constitution of the United States, which says 
"that no person shall be subject for the same offense to be put 
twice in jeopardy of life or limb." Amend. 5. This provision of the 
constitution has been the subject of a great deal of judicial dis- 
cussion as to what is meant by the word "jeopardy." If we look 
to the ordinary définition of the word, we find that it means ex- 
posure to or danger of death, loss, or injury ; danger ; hazard ; péril. 
It is a maxim of the common law of England that no man is to 
be brought into jeopardy of his life more than once for the same 
offense. 4 Bl. Comm. c. 26, p. 335. It is but reasonable to suppose 
that, when the framers of the fifth amendment to the constitution 
provided "that no person shall be subject for the same offense to 
be put twice in jeopardy of life or limb," they had in view what is 
regarded as the universal maxim of the common law. It has been 
well remarked that when a person is placed on trial upon a valid in- 
dictment, before a compétent court and jury duly sworn, he is put 
in jeopardy, and in such cases the discharge of a jury duly sworn 
Tvithout a verdict, unless by consent of the accused entered of record, 
or from some unavoidable necessity, must necessarily resuit in the 
acquittai of the prisoner. But in this case we find, as is disclosed 
by the record of the proceedings of the criminal court of Wood 
county, that there was no cause whatever assigned for the discharge 
of the jury; nor does it appear upon the face of the record that the 
prisoner consented to the discharge. It is a well-settled principle 
of law that a prisoner cannot waive any constitutional rights. I hâve 
not the time at my disposai, nor the inclination, to hunt up the au- 
thorities upon this question, but will content myself to cite the cases 
of Prine v. Com., 18 Pa. 103; Cancemi v. People, 18 N. Y. 129; 
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Burley v. State, i Neb. 385. In the case oi Spurgeon v. Com., that 
court held' "that whatever is essential must affirmatively appear of 
record, and, where a waiver by the défendant leaves the record desti- 
tute of an essential part, he may afterwards take advantage of the 
defect, notwithstanding the waiver." 86 Va. 652, 10 S. E. 979. 

It is contended that, the prisoner in this case not objecting to the 
discharge of the jury, her silence was a waiver upon her part of 
the action of the court in discharging it. I do not think so. It is 
a well-settled principle of law that a prisoner may stand mute. It 
is for the state to make out its case against the prisoner, and the 
prisoner is not compelled to do anything that will aid the state in 
its prosecution. In this case at the time the jury was discharged 
the prisoner merely stood mute, but the counsel for the prisoner 
after the jury had been discharged moved the court at a subséquent 
term to discharge the prisoner from custody for the reason that 
she had once been placed in jeopardy for said alleged offense, and 
that the court overruled the motion and required her to answer at 
a future day of the term. In the case of State v. Hudkins, 35 W. 
Va. 250, 13 S. E. 367, the court said "that a waiver by a prisoner 
in a felony case would hâve to appear clearly and affirmatively by 
the record," and cited the case of Younger v. State, 2 W. Va. 579, 
98 Am. Dec. 791, in which the court so held. In the case of Gruber 
V. State, 3 W. Va. 703, the court held that, where the discharge of 
a jury was contrary to law, the accused could not be tried before 
another jury, but was entitled to a discharge. In the case of Lemons 
V. State, 4 W. Va. 755, 6 Am. Rep. 293, the court held "that where 
a prisoner failed to demur or move to quash or move in arrest of 
judgment, on an indictment not in the exact language required by 
the constitution, he cannot be held to hâve waived his right to make 
objections to the indictment in the appellate court; the right being 
a constitutional, and not a personal, right." In the case of State v. 
Miller, 6 W. Va. 600, the same principle is afifirmed. In the case of 
State V. Cottrill, 31 W. Va. 162, 6 S. E. 428, it is apparent from the 
reasoning of the court that in a case upon a trial for felony the de- 
fendant could not waive a constitutional right, although it is not 
expressly decided. And the same doctrine was reaffirmed by the 
suprême court of West Virginia in the case of State v. Hudkins, 35 
W. Va. 248, 13 S. E. 367. 

It is insisted by the attorney for the state that under the provi- 
sions of the Code of West Virginia (section 7, c. 159, p. 1019, and sec- 
tion 25, c. 159, p. 1032) the court has a right to discharge a jury when 
it appears that they cannot agrée upon a verdict. This provision is 
to be found in the Code of 1819 of Virginia, and is substantially the 
provision of the Code of West Virginia. The provision of the Code 
of Virginia of 1819 was under considération in the case of Williams 
V. Com.. 2 Grat. 569, 44 Am. Dec. 403. In that case the court de- 
clared that it was its conviction that there was no possibility of the 
said jury rendering a verdict during the term, and that the further 
detaining them would be a hardship upon them, and would not pro- 
mote public justice, nor benefit the accused, whereupon it was or- 
dered by the court that the said jury be discharged, and remanded 
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the prisoner to jail. This case wa^ decided by the gênerai court of 
Virginia in 1845, under the existing provisions of the Code of 1819. 
The court, after reviewing the case at length, and considering the 
questions raised upon the certificate of the trial court, held that they 
were unanimously of the opinion that the petitioner, for the reasons 
stated, was entitled to his discharge, and does so décide. The ques- 
tion that arose on that certificate was whether or net the court had 
a right to detain the prisoner for a further and another trial merely 
because the jury could not agrée. The court said, "We think the 
courts hâve not, and ought not to hâve, such power." No such 
practice has ever prevailed in Virginia, and, so far as the judges now 
composing this Court are informed, this is the fîrst instance in which 
it has ever been done or attempted. In looking to England, we do 
not find such power to hâve been exercised or claimed there, while 
it ifiay be conceded that some of our sister states hâve varied in 
théir décisions in regard to this practice. But this court holds that 
it must be governed and controlled in regard to the construction of 
the statutes by the courts of Virginia and West Virginia, unless the 
statutes as construed by those courts would be répugnant to the 
constitution of the United States, in which event this court would 
not follow them. No authority in West Virginia has been cited 
which gives a dififerent construction to the statutes of the Code of 
Virginia of 1819, which was substantially re-enacted in the Code of 
West Virginia. 

The attorney for the state suggests that the court had no author- 
ity to issue a writ of habeas corpus in this case while the prosecution 
was pending' in the criminal court of Wood county against her. I 
shall not discuss that proposition of law, but will content myself 
by referring to the case of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 
734, 29 L. Ed. 868, in which case the suprême court of the United 
States held that the "circuit courts of the United States hâve jurisdic- 
tion on habeas corpus to discharge from custody a person who is 
restrained of his liberty in violation of the constitution of the United 
States, but who at the time is held under state process for trial on 
an indictment charging hini with an offense against the laws of the 
state." '■■:,■ 

A number of authorities hâve been cited by the attorney for the 
state in opposition to the discharge of this prisoner, but they do not 
seem to bear upon the question at issue in this proceeding, except the 
case of State v. Sutfin, 22 W. Va. 771. Judge Johnson, in a very able 
opinion in that case, speaking for the court, held: 

"While the prisoner had a constltutlonal rlght to hâve the Jury kept to- 
gether untll a verdict Is reached, It Is one of that class of rlghts which he 
can walve; and, the prisoner having made no objection In the court below 
to the discharge of the Jury, in the appellate court he wlU be deemed to 
ûave walved the objection." 

I hâve already discussed the doctrine as announced by this court, 
and hâve reached the conclusion that no constitutional rights of the 
prisoner can be waived. In the case of Cancemi v. People, supra, 
the learned judge in delivering his opinion quoted from 3 Inst. 30, 
the doctrine that "a nobleman cannot waive his trial by his peers and 
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put liimself upon trial of the country; that is, of twelve freeholders.'" 
The court might well rest this case hère, and order the discharge 
of the prisoner. In support of the view I take of this case, I rely 
very strongly upon the case of Poage v. State, 3 Ohio St. 229. The 
opinion of that court was delivered by Judge Thurman, — one of the 
ablest jurists and most eminent constitutional lawyers that this coun- 
try has ever produced. And the very point at issue in this case was 
presented in that. Judge Thurman, in deHvering his opinion, re- 
viewed the authorities upon the question, and reached the conclusion 
(no member of the court dissenting) that where a court in a criminal 
case, after a jury retired to consult on their verdict, discharges them 
without the assent of the prisoner, without the existence of a cause 
for M'hich they might lawfully be discharged, the prisoner cannot 
again be retried for the same ofïense. See, also, the case of State 
V. Richardson. In a very able opinion deHvered by Judge Mclver, 
reported in 47 S. C. 166, 25 S. E. 220, 35 L. R. A. 238, the court held 
"that a prisoner will not be held to hâve consented to the withdrawal 
of the case from a jury, and its continuance, merely because he does 
not ofïer any objection to such course, especially where he is not 
asked if he has any objection." And the same court remarked "that 
the discharge of a jury in a criminal case, upon a valid indictment, 
without the consent of the prisoner, not called for by imperious neces- 
sity, opérâtes as an acquittai and bars a further trial." And the same 
court holds that it is a well-settled principle of law that a prisoner 
is said to be put in jeopardy whenever he is put on trial before a 
compétent court and jury under a valid indictment, and the jury are 
said to be thus chargea when they are impaneled and sworn. I 
reach the conclusion that if the court discharges a jury in a capital 
or felony case without the consent of the prisoner, and without impe- 
rious necessity, such action entitles the prisoner to a final discharge 
from further trial or prosecution. See i Bish. Cr. Proc. par. 821 ; 
2 Am. Cr. Law, par. 576 ; Com. v. Cook, 9 Am. Dec. 472 ; State v.' 
McKee, 21 Am. Dec. 506, note; Mahala v. State, 31 Am. Dec. 591; 
In re Ah Jow (C. C.) 29 Fed. 182; Com. v. Andrews, 3 Mass. 126; 
Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 L. Ed. 868. The 
petitioner in this case is a citizen of the United States, and a résident 
and citizen of the state of Illinois, and is entitled to invoke the tribu- 
nals of the United States to pass upon this question that afïects her 
liberty. It is clear to my mind that no state can pass a statute which 
would deprive her of her liberty under the constitution of the United 
States. For the reasons assigned, I am clearly of the opinion that, 
under the provision of article 5 of the amendment to the constitu- 
tion of the United States, another trial upon the indictment for the 
same ofïense would be piitting her twice in jeopardy of her liberty. 

The prisoner will be discharged, and an order will be drawn certi- 
fying the action of this court to the criminal court of Wood county, 
discharging the prisoner from further custody. 
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PATTBESON v. FARMINGTON ST. RT. ÇO. et al. 

. (Circuit Court, D. Connectlcut. October 1, 1901.) 

No. 1,048. 

Remotal of Causes— Sep arable Controterst— Nbcessaet Parties. 

To a suit for tlie spécifie performance of a contract, whicli requires 
the transfer of stock in a corporation on its booké to make the relief 
prayed for efCectlTe, the corporation is a necessary party, and its prés- 
ence as a défendant, where it Is a citizen of tlie same state as complain- 
ant, will prevent tlie removal of the cause by the principal defendanti 

On Motion to Remand to State Court. 

Seymour & Knapp, for complainant. 

William F. Henney and Edward D. Robbins, for respondent Coy- 
kendall. 

TOWNSEND, District Judge. Motion to remand. This is an 
actioii broijght by James T. Patterson, of Connecticut, against the 
Farmingtôn Street Raiiway Company, a corporation located in Con- 
necticut, Samuel D. Goykendall and Henry C. Soop, both of the state 
of New York, and Edwin S. Greeley, of Connecticut. The complaint 
allèges an àgreement by Coykendall to sell 135 of 315 first mortgage 
bonds of the Hartford & West Hartford Railroad Company, a Con- 
necticut corporation; foreclosure of the bonds; purchase of the 
property 6l the last-named cOmpany by Coykendall, Soop, and Gree- 
ley, as trustées for the holders of the 315 bonds; the organization of 
the Farmington Street Raiiway Company by subscription by them, 
each, for 630 shares, as trustées for the persons entitled to the bonds ; 
that said bonds are now represented by stock in said railroad Com- 
pany; that the bonds are held under the control of said Coykendall, 
Soop, and Greeley as trustées ; that no certificates of stock hâve 
been actually issued by the Fai^mington Street Raiiway Company; 
that plaintifï hàs made a tender, and is entitled to exécution of said 
contract ; that Coykendall, Soop, and Greeley intend to transfer the 
stock of said Company, and prevent the plaintifï from obtaining his 
due portion of the same, to wit, ^^'^/sm thereof, and that the Farm- 
ington Street Raiiway Company will allow such transfer to be made 
upon the books of the company, — and claims a decree against Coy- 
kendall, Soop, and Greeley for the transfer of 810 shares of the stock 
or the delivery of 135 bf the bonds; an injunction restraining the 
Farmington Street Raiiway Company from allowing any of the 630 
shares subscribed for by Coykendall, or so many subscribed for by 
SùOp and Gfeèley as shall not leave 180 beyond those subscribed for 
by Coykendall; against issuing to any person except the plaintifï so 
many certificates as npt to leave 810 shares standing in the names of 
Coykendall, Soop, and Greeley ; and a similar injunction against said 
Coykendall, Soop, and Greeley îrbm transferring stock, and for such 
other and further relief as is dite in the premises. A temporary in- 

1 EemoTal of causes inyolvlng separable controversies, see notes to Robbins 
V. EUenbogen, 18 0. C. A. 86, and Mecke v. Minerai Co., S5 C. C. A. 155. 
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junction was issued, and order of notice of the injunction on the de- 
fendants made, which order directed the sheriff of the county of 
Hartford, and either of his deputies, to give notice by leaving a true 
and attested copy with or at the usual place of abode of the secretary 
of the railway company and the défendant Greeley, and by sending a 
like copy by mail to Coykendall and Soop. Coykendall, on the re- 
turn day of the writ, pleaded to the jurisdiction that the writ had 
never been served upon him personally, and that the action was not 
on joint contract, and that no proper order of notice of the institu- 
tion or pendency of the complaint had been made by any judge, clerk, 
or assistant clerk of the court ; and on the same dây fîled his pétition 
for removal, alleging that the défendants, the railroad company, 
Soop, and Greeley, were merely nominal parties to the suit, and the 
suit was substantially a suit for the spécifie performance of a contract 
alleged in the complaint, in which only the plaintiff and Coykendall 
were interested, and that there was a separable controversy concern- 
ing the right of the plaintifif to the performance by Coykendall of an 
agreement on his part to sell plaintiff certain bonds. 

Laying aside the question as to whether Soop and Greeley are 
merely nominal parties, the présent case does not seem to be distin- 
guishable in principle from Railway Co. v. Wilson, 114 U. S. 60, 5 
Sup. Ct. 738, 29 L. Ed. 66; Crump v. Thurber, 115 U. S. 56, 5 Sup. 
Ct. 1154, 29 L. Ed. 328; Rogers v. Van Nortwick (C. C.) 45 Fed. 
513. In Crump v. Thurber, Crump claimed that he had assisted 
one Wilson in selling rights under a patent under an agreement that 
Wilson would give him one-half of what he should receive above 
$20,000 ; that the rights had been disposed of to the Southern Dairy 
Company, who, with Wilson, was made a défendant ; that Wilson had 
received 1,000 shares of the stock of said company of Çroo each, of 
which he had sold 100 shares for $5,000, and that Crump was entitled 
to 300 shares of said stock. Wilson had transferred his stock to 
Thurber, who was then made a party. The corporation claimed that 
it was a mère stakeholder between the parties, and asked for a judg- 
ment which would correct it. Thurber removed the case to the 
circuit court, which adjudged, after a trial on the merits, that Thur- 
ber was entitled to the stock. On appeal to the suprême court it 
was held that the case should be remanded; that, in order to give 
Crump the fruition of the decree claimed by him, there should be a 
decree ordering the corporation to cancel on its books the évidence 
of ownership of Wilson, and issue to Crump the certifîcate for the 
shares. The suit was founded upon a contract to pay a share of 
proceeds, and it does not seem to difïer essentially from the présent 
case. In one of the other cases cited the plaintifif claimed that he had 
purchased stock on exécution sale, the validity of which the record 
stockholders deny; and in the other the controversy was over the 
ownership of stock. In one of them the corporation claimed — 
apparently with considérable force — to be a mère stakeholder, but 
the court held that it was a necessary party, whose présence prevent- 
ed removal. The point is raised that, because the complainant does 
not specifically claim a transfer on the books of the company and 
the issue of stock to it, the présent case is not parallel. Under the 
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ccfmmon law of Connecticut, unless çhanged by the practice act, nec- 
essary relief may be granted under the gênerai prayer for relief; 
and such is the case in the United States courts. The rule requiring 
the plaintifï tb specifically state the relief claimed does not prevent 
the court from granting relief under the gênerai prayer, if it sees fit, 
àlthough it njight prevent the plaintifï from claiming error if the court 
should refuse to grant any particulàr relief on the ground that it was 
not depianded. If defeindants should raove to strike out the prayer 
for général relief upon the ground of the rule, the plaintifï could, 
within the 30, ,days allowed for arnendment, amend by inserting a 
prayer for transfer on the books of the company, and the issue of 
new certificates. 
The motion to remand is allowed. 
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(Circuit Court, N. D. lUinola, N. D, October 18, 1901.) 

No. 25,976. 

L InJUNOTiON— Labob Strikbs— Unlawfhl Conspiract. 

It Is tie undoubted rlght of worlimen to quit work, elther severally 
or In a body, so long as the act does not corne within the rule agalnst 
consplracles to Injure the property of another, and they may also, sub- 
ject to sucl» rule, use peaceàble means in persuadlng others to join 
them In carrying out a strike. But such rights must be exerclsed in 
Buch manner as not to otherwlse interfère with the rlght of the employer 
to conduct his business In a lawful manner, or with the equal right 
of every 6ther man to work or not to work for sUch employer, as he 
may thlnk best. They hâve no lawful right to impose the course of 
conduct or rules adopted for themselves upon any other man agalnst his 
wishes, and, where they attempt to do so through concerted acts of 
violence and intimidation, they are gullty of an unlawful consplracy, 
and it 19 the dUty of a comrt of equlty to enjoin such acts when they In- 
flict irréparable Injury upon the employer or other workmen. 

I. SAME— Acts ©F ViOLENCB AUD INTIMIDATION. 

Where a labor organlzation ,whpse members are engagea In a strike 
undertakes to prevent the employer from carrying on its business by 
preventiiîg other men from remaining in, or enterlng, its service, by 
systematically malntalning pïckets ■ around and about the entrances to 
Its premlses, virtually placing them In a state of siège, and it is shown 
that strlkers and others Incited by them hâve commltted assaults upon 
workmen employed thereiri, and hâve employed threats and intimidation 
agalnst such workmen to such an estent that the latter do not dare to 
leave the works through fear of bodlly injury, and their employer la 
compelled to provide board and lodging for them within the premlses, 
and other workmen are from the same reason prevented from entering 
Its employment, to its irréparable Injury, such state of facts clearly jus- 
tifies the conclusion that the défendant organlzation and Its members 
hâve not eonfined themselves to lawful methods of persuasion and argu- 
ment, and that they are engagea in a consplracy to stop the business 
of the employer by intimidation ; and violence, whlch entitles the em- 
ployer to protection by Injunctlon agalnst the continuance of such 
unlawful acts. 

& SaMB— EOCITT ÏURISDICTION. 

The fact that acts commltted by défendants constltute crimlnal of- 
fenses under a statute does not deprive a court of equlty of jurisdictlon 
to enjoin such acts, where thelr continuance wlU resuit in irréparable 
Injury to property rights. 
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In Equîty. On motion for preliminary injunction. 

Pam, Calhoun & Glennon, for complainant. 
Hornstein & Coith, for défendants. 

KOHLSAAT, District Judge. The bill in this case allèges that 
the workmen employed in certain departments of complainant's 
manufacturing plants hâve left such employment in a body ; hâve 
organized a "strike"; hâve, for the purpose of enforcing said 
"strike" and compelling complainant to accède to their demands, 
conspired to use organized efforts to injure complainant's business, 
and to cause complainant great pecuniary loss ; hâve, in pursuance 
of such conspiracy, established patrols or pickets about complain- 
ant's several premises; and hâve, by acts of violence, as well as by 
other actions and words calculated to intimidate, caused such per- 
sons as desired to enter or remain in the employ of complainant to 
fear bodily injury in the event they do not refrain from such employ- 
ment. The bill further allèges that many acts of violence hâve been 
committed against employés of complainant by strikers and by mem- 
bers of the lodges made parties défendant ; that, because of the fear 
of said employés to go upon the streets of Chicago, complainant is 
compelled to maintain said employés within its premises, at great 
cost to it and injustice to them; that complainant's business has 
been injured to the extent of more than $100,000 by reason of said 
conspiracy and the acts of défendants in pursuance thereof ; that the 
persons committing such acts are irresponsible ; and that the dam- 
age done to complainant's business is, by reason of the premises, 
irréparable. The bill prays for the usual relief, and also for a 
temporary injunction restraining the various lodges made parties de- 
fendant, their ofîicers and members, as well as the individuals spe- 
cifically named as défendants, from conspiring to injure complain- 
ant's business and property, and from in any manner compelling or 
inducing, by the use of threats, intimidation of any sort, fraud, dé- 
ception, or violence, any persons to leave complainant's employ- 
ment, or not to enter its employ, if désirons of so doing, and from 
doing any act or thing whatsoever by any of the aforesaid means or 
methods in furtherance of a purpose to impede, interrupt, obstruct, 
or interfère with the business of complainant, or to impede any 
of its ofBcers or employés in the free and unhindered conduct and 
control of complainant's business; also that the défendants and 
each of them, and their confederates, aiders, and abettors, be re- 
strained from, both singly and in combination with others, picketing, 
guarding, obstructing, impeding, besetting, or patroUing the streets, 
alleys, or approaches to the premises of complainant, or ordering the 
same to be done, with the purpose and in such manner as to in- 
timidate, threaten, impede, obstruct, or coerce any of the employés 
of complainant or persons seeking employment of the complainant. 

In support of this motion complainant présents numerous afïi- 
davits, from which it appears that many of the présent employés of 
complainant hâve been waylaid and badly beaten in going to and 
from the works of complainant; that the présent employés are ail 
in great fear of bodily injury in the event they leave the premises of 
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complainant ; th?it thèse assaults are committed both,near complain- 
ant's Works and near the homes of such employés in distant parts of 
the city; that because bi this fear Oh ,the part of said employés it 
has become necessary for complâîriàht' td p'rdvide for the board and 
iQdging of said employés within.its works, in order to retain them 
in, its employ ; that it is practically impossible for such employés to 
enter or leave said works without being accosted by patrols or 
pickets, and assaulted or menaced by acts or threats, with bodily 
injury in the event they remain in such employ; and that persons 
approaching said works for the purpose ot obtaining employment 
frorn complainant are in like manner subjected to threats and in- 
timidation. 

By way of ,reply, two pleas hâve been fîled, — one by défendant 
Irelandjaverring that complainant is a trust, and therefore has no 
standing in equity; and the other by défendant Roderick, averring 
that complainant is a member of a voluntary association or com- 
bination of employers organized for the purpose of fighting the 
International Association of Machinists in the matters involved in 
this suit, and the methods pursued by said combination of employers 
are similar to the methods of défendants complained of in the bill. 
Neither qî thèse pleas can be considered upon this application, at 
this stage of the proceeding. 

Défendants also file numerous afïidavits, which, in substance, set 
forth that none of the défendants hâve either committed, counseled, 
or countenanced any of the acts complained of in the bill and afïi- 
davits; that a strike is in progress, but that the same is peaceful and 
orderly; that no intimidation, threats, or violence are or hâve been 
used by défendants or by their direction; that the acts of violence 
set forth in complainant's afïidavits, if the same ever occurred, were 
committed by enemies of deferidants and of organized labor, for the 
purpose of discrediting défendants in the eyes of the court and of 
the public, or by the criminal éléments of society, who hâve no man- 
ner of connection with défendants ; that the only methods or pro- 
cédure used by défendants in furtherance of their said strike are 
those of peaceable organization and moral suasion; that pickets 
hâve been established, under the direction of certain of défendants, 
near the works of complainant, for the sole purpose of notifying ail 
workmen seeking employment there that a strike is on, and that the 
plant is fighting organized labor; that thèse pickets simply give 
this information, and in no manner, by acts, words, or demeanor, 
attempt to intimidate employés or prospective employés of complain- 
ant, or to coerçe them into refqsing to work for complainant. 

While it will be seen that défendants deny ail violence and in- 
timidation, yet it is beyond question that such a condition exists 
abput said plants that men seeking to work there stand in fear of 
bodily injtjry to such a degree that complainant for such reason 
is unable to secure a sufïicient number to carry on its said business, 
and is compelled to keep what men it does employ within its prem- 
ises, as in a fortress. They are there subject to so many privations 
that the only reasonable explanation for their enduring them is their 
évident désire to. work, and their fear of bodily injury in case they 
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leave the plants. It further appears that the so-called "picketing" 
is systematically carried on, and that ail persons supposed to be 
aiding complainant in the work formerly performed by the strikers 
are approached and remonstrated with. Certainly, if only peaceful 
persuasion is used, and there are no underlying or implied threats in 
the demeanor or language used by the strikers, either a large body 
of men are unusually and strangely timid, or défendants and their 
confederates hâve been very unfortunate in their manner of disclos- 
ing their peaceful and harmless intentions. 

Under ail the confiict of évidence in this case, it is undeniable that 
the défendants, or some of them, and their confederates, hâve con- 
spired to and hâve greatly intimidated complainant's workmen, 
and thereby hâve intended to and hâve donc great and irréparable in- 
jury to complainant's business and property, largely in excess of the 
necessary jurisdictional amount. It is conceivable, theoretically, 
that patrols or pickets could be maintained upon the platonic basis 
claimed by défendants; but the évidence, taken as a whole, leaves 
no doubt in the mind of the court that the name was not misapplied 
in this case. Hère a siège exists. Probably to some extent the 
acts of violence complained of hâve been done by persons not mem- 
bers of the union and not connected in any manner with the striking 
workmen, but in some of the cases the évidence is so spécifie that 
it cannot be overlooked. It is true that at such times, when excite- 
ment runs high, the public mind is inflammable, at least among such 
persons as usually attach themselves to strikers. It is also true 
that the criminal classes take advantage of such occasions to commit, 
under cover of honest men, dastardly and cowardly acts. Thèse 
facts applied to this case make it apparent that the conduct of défend- 
ants was calculated to work a serions wrong to complainant. In the 
judgment of the court, the pickets were in some case themselves 
guilty of intimidating complainant's workmen, and were the indirect, 
if not the direct, inspiration of like acts and of violence by others. 
It is conceded that thèse pickets were appointed and directed by 
oificers and members of défendant lodges. That a conspiracy ex- 
isted among a number of thèse ofïicers and members to stop, and 
thereby injure, the business of complainant, by intimidation and 
violence, is évident. In a conspiracy of this character, where it is 
difRcult to even learn the names of the individual members of the 
lodges, the active co-operation of the individual members in the 
conspiracy is difïicult to establish by direct proofs ; but their acqui- 
escence in, and connivance at, the methods pursued by their officers 
and leaders, is easily established by the results sought and accom- 
plished. 

Thèse being the facts in this case, the law is clear and emphatic. 
The jurisdiction of a court of equity to restrain the défendants, under 
the circumstances, is too well established to require citations or be 
called in question by any one familiar with the décisions. The juris- 
diction being established, is there any doubt as to whether the court 
should, in this case, grant the temporary injunction prayed for? I 
am clear there is not. As now presented, the court must grant the 
writ in broad and unmistakable terms, commensurate with the exigen- 
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-cies of tHe situation, as shown by the facts in évidence upon this pro- 
ceeding. To do so will work no hardship, nor will it even hamper the 
actions of any law-jabiding person. Indeed, no one without a pur- 
pose to commit an ùnlawml act would be afïected thereby. 

It is the undbubted right of workmen to quit work severally or in a 
body, so long as the act does not come within the rule against con- 
spiracies to injure the property of another. They may also use 
peaceable means in persuading others to join them in carrying out 
the strike, subject to the above rule. Both of thèse rights, however, 
must be exercised in such a manner as not to otherwise interfère 
with the right of every man to run his own business in his own way, 
provided he keeps within the law in so doing, or the right of every 
man to work or not to work, to strike or not to strike, to join a 
union or not, as he may think best. In other words, a man may 
décide his own course, and hold himself to certain rules, but he can- 
not impose those rules or that course upon the conduct of any other 
man, against his wish, any more than he can place fetters upon his 
hands or shackles upon his feet. And when, as in the case at bar, 
the attempt is made, through intimidation and acts of violence, to 
efïect this end, it is tyranny of the most despotic character ; it is 
civil war ; it is treason to the principles of this and almost every 
other government. It will not be tolerated. 

In many of the states this is prohibited by statute. In sections 
158, 159, c. 38, Hurd's Rev. St. 111., it is provided as follows: 

"Sec. 158. If any two or more persons ehall combine for the purpose of 
depriving the owner or possessor of property of its lawful use and manage- 
ment, or of preventiug, by threats, suggestions of danger, or any imlawful 
means, any person from belng employed by or obtalnlng employment from 
any such owner or possessor of property, on such tenns as the parties con- 
cerned may agreeupon, such person so ofEendlng shall be fined not exeeeding 
$500, or confined In the county jall not exeeeding six months. 

. "Sec. 159. If any person shall, by threat, Intimidation, or unlawful Inter- 
férence, seet to prevent any other person from working or from obtalnlng 
•work at any lawful business, on any tenns that he may see fit, such person 
80 offending shall be fined not exeeeding 



This is a part of the Criminal Code. To the same effect is a long 
Une of décisions independent of the Statute. 

When, however, the acts referréd to are likely to cause irréparable 
injury to property, courts of chancery hâve, from time immémorial, 
taken jurisdictiôn for the purpose of protecting parties from such loss. 
In thèse days, when capital is tending towards combination, the 
application of the law is by many asswmed to be the création and en- 
forcement of a new rule. It is as old as the common law, which 
itself succeeded the law of force. In this country the courts consti- 
tute an arm of thp government. It is their province to protect the 
Personal arid pi-ofierty interests of evëty man, woman, and child in 
the enforcement of the laws. This, subject to such imperfections 
as are human, they hâve always done, and will do in the future. 
And herein i$ the safety of every citizen. Justice is said to be blind. 
Certain it is that she can discoVer no différence between the murder- 
ous assault, înflicted under cover of a strike, and that of the mid- 
night assassin. Both are equally infamous; both equally criminal. 
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In considerîng the situation, it is reassuring to know that the 
great body of working men are law-abiding. They, of ail men, ap- 
preciate the necessity of the enforcement of law. They hâve not so 
misread history as to think that capital was ever vanquished by 
labor in a struggle in which the weapons were force. They are fully 
alive to the public interests. The future holds the adjustment of 
the vexing disputes between labor and capital. Thèse disputes are far 
from being one-sided. Their solution calls for ail the wisdom and 
patience of which human nature is capable. But it will come, as 
right always will, even though force and injustice may clog its feet. 
The basis of its advancement must be that the rights of ail are re- 
spected by each, and the rights of each by ail. 

Complainant's attorneys may prépare an order in accordance here- 
with, submit it to défendants' counsel, and présent it to the court 
on Monday morning next. 



TRAVEI/ERS' PEOTEOTIVE ASS'N OF AMERICA v. GILBERT. 

(Circuit Court of Appeals, Eighth Circuit. October 21, 1901.) 

No. 1,517. 

1. Jddgments— Suit in Equitt to Set Aside for Fraud— Eequisites op Bill, 
In a bill to set aside a judgment for fraud it Is not sufflcient to charge 
generally that the judgment was procured fraudulently, or that the court 
was imposed upon, but a state of facts must be disclosed from which 
the court can see that the conclusions stated by the pleader are properly 
and falrly drawn. Where the judgment sought to be set aside was ren- 
dered on an Insurance pollcy, and the fraud charged Is the omission of 
the plalntlfC to attach a copy of the policy to the complalnt, It must be 
shown that, If so attached, Its provisions would hâve negatived some 
allégation of the complaint, and rendered It irisufflcient, or that the 
purpose was to withhold from the court facts disclosed by the policy; 
and such purpose is negatived where It appears from the record in the 
action that the pollcy was Introduced In évidence by the plalntiff. 

8. Samb— FiiAUD IN Proccrembnt— Allégations inPlkadings. 

In an action by the beneflclary In an accident Insurance pollcy, which 
contalns a provision exempting the insurer from liabllity In case the 
Insured shall come to his death by reason of poison, whether taken acci- 
dentally or designedly, the plaintlfE is not guilty of fraud which will 
vitiate the judgment because she does not allège In her complalnt that 
the insured commltted suicide by poison, and thus plead herself ont of 
court, although she may belleve such to be the fa et. 

8. Bame — Relief Agatnst in Equitt — Accident or Mistake. 

To entltle a défendant to avail hlmself of the equlty jurlsdlctlon to be 
relleved from a judgment on the ground of fraud, accident, or mistake, 
he must show that the fraud, accident, or mistake on which he relies 
Is unmlxed wlth négligence of hlmself or his agents; and where légal 
service was made upon the défendant, a corporation, In the action m 
which the judgment was rendered, by serving summons on an agent 
upon whom such service was authorized by statute, the fallure of such 
agent to transmit the summons to défendant, whether through misappre- 
henslon or because of his bellef that the service was not légal, was 
négligence for which défendant Is responsible, and which precludes It 
from relief In equlty against the judgment because of such facts. 

4 BAMB— JUKISDIOTION OF EqUITT TO Set ASIDB— ADEQUATE RbMEDT AT LAW. 

Where the sta tûtes of a state provide for proceedlngs In a court of law 
to set aside a judgment rendered by such court on the ground of fraud 
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{fl? iJnaTOidable casualty or mlsfortune preventing the party from appear- 
ing or defending, Buch provisions, by, force of the conformity act, are 
applicable to and govern procédure In the fédéral courts In thé state in 
caSfis comlng withln thelr purvlew, and afford a plain and adéquate rem- 
edy at law, whlch excludes the Jurisdiêtlon of equity. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Arkansas; 

On November 8, 189S, Mary J. Gilbert, the appellee, commenced an action 
at law In' thé circuit court for the Eastern district of Arkansas to recover 
from the Travelers' Protectlve Association, the appellant, the sum of $5,000, 
alleged to be due her as beneflclary In a metabership certiflcate issued by the 
association to her husband in hls lifetime. The summons was duly served 
by delivering a true copy thereof to one Bass, stated In the retum of the 
marshal to be the secretary of the local subordlnate lodge of the défendant 
association located In the clty Of Llttle Rock, the chief oïflcer thereof belng, 
as stated, absent,, and hls -whereabouts unknown to the plaintifC or the 
marshal. At the retum term the défendant failed to appear or plead to the 
action, and judgment was, on December 27, 1898, rendered in favor of the 
plalntifE for $5,075 and costs of suit. At the next succeeding term of the 
court a motion was made by the défendant association to vacate the judg- 
ment on the grpund that It had been obtained without proper service, and 
because procured by f raud. This motion was heard and denied by the court, 
and a wrlt of error prosecuted to this court by défendant. At the hearing in 
this court it was contended, among other thlngs, that the service was de- 
fective, and that the complaint failed to state a cause of action. In an opin- 
ion handed down April 2, 1900, both thèse propositions were adjudged against 
the défendant, and the judgment of the circuit court was afflrmed. See 
Association v. Gilbert, 41 C. G. A. 180, 101 Fed. 46. The présent suit is a 
blll in equity, instituted by the appellant against the appellee to vacate the 
judgment so rendered on December 27, 1898, on the alleged ground that the 
secretary of the subordlnate lodge (upon whom due service was made In the 
action at law as determlned on the wrlt of error, supra) failed through want 
of appréciation of the fact of such service to apprise the défendant thereof, 
and that theteby It was deprlved of an opportunlty to défend the suit, or to 
présent to the considération of the court the true f acts wlth regard to the 
clalm sued on; and on the further ground, as alleged, that the plaintifC 
fraudulently mlsstated and suppressed the real facts of the case in her com- 
plaint in the action at law, in this: that, notwlthstanding she was well aware 
of the fact that her husband's death was occasioned by a narcotlc poison 
taken by hlm with suicidai Intent, such as would, under the terms of the 
certiflcate o( membership, hâve avoided the certiflcate, and precluded recov- 
ery by her In a suit thereon, she stated in her complaint that the death of 
her husband was occasioned by bis accldentally taking an overdose of 
chloral hydrate wlth no Intent to end hls llfe thereby. It is further alleged 
that the plalntlff In the action at law failed to attach to her complaint or file 
therewlth the certiflcate of membership sued on, or a copy thereof, and that 
this omission on her part was for the purpose of withholding from the atten- 
tion of the court the conditions ahd limitations of the certiflcate of member- 
ship, whlch. If brought to the attention of the court, would hâve shown that 
she could not recover thereon. It Is further alleged In the supplemental blll 
that it necessarily resulted f rom the fact that the certiflcate of membership 
was not attached to or filed wlth the original complaint in the action at law 
that the same was not brought to thè attention of this court on the wrlt of 
error, because the défendant was compelled, by reason of the fact that it 
was not Informed of the institution of the suit at law until it was too late 
to flle a blll of exceptions, and thus make the certiflcate of membership a 
part of the record, to rely solely for the reversai upon the record of the 
case proper. A dçmurrer to the -blll, supplemental blll, and amended blll, 
setting forth the foregoing facts and others, whlch. If necessàry, will be re- 
ferred to In the opinion, was filed by défendant, and sustained by the court. 
Thereupon the blll was dismlssed. To rfeview the action of the trial court In 
so dismlsslng the blll, thé appellant prosecuted Its appeal to this court 
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W. E. Hemingway, U. M. Rose, and G. B. Rose, for appellant. 
P. C. Dooley, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Two propositions were settled by the Judgment of this court in 
the former case (41 C. C. A. 180, loi Fed. 46), namely, that the serv- 
ice of process as made upon the défendant in the légal action was 
suiEcient to subject it to the jurisdiction of the court în that case, 
and that the complaint in the légal action stated a good and meritori- 
ous cause of action, notwithstanding the fact that the certificate of 
membership sued on was not filed with it. This leaves but three 
important facts alleged in the présent bill as grounds for équitable 
interférence, namely, First. That the plaintifï in the légal action in- 
tentionally omitted to file the certificate of membership with her- 
complaint for the purpose of keeping facts therein disclosed from 
the court's attention. Second. That appellee made a false alléga- 
tion that her husband's death was caused by accidentally taking an 
overdose of chloral hydrate, when she knew that he came to his 
death by a narcotic poison taken with suicidai intent. Third. That 
Bass, who was the président, as well as secretary, of the subordinate 
lodge at Little Rock, upon whom the service of process was made 
in the légal action, by misapprehension as to the intention of the» 
marshal in making service failed to inform the executive ofïîcers of 
the association of the fact of the service, and that it was thereby 
prevented from making a défense to the action at law. 

It may be hère appropriately said that the bill does not charge any 
collusion between the appellee and the marshal to procure a doubt- 
ful service, or to cause any misapprehension on the part of Bass with 
respect to the ofïicer's purpose. 

We hâve not overlooked the fact that the bill, taken as a whole, 
charges a fraudulent purpose on the part of plaintifï in the action at 
law to deceive the court by withholding the certificate of member- 
ship from the files, nor that it charges that she misstated the facts in 
her complaint, already adverted to, for the purpose of defrauding the 
association. Thèse gênerai averments do not aid the bill in any ma- 
terial respect, provided the acts alleged to hâve been donc by the 
appellee were not in and of themselves calculated to impose upon or 
deceive the court before whom the action was pending. It is not 
sufficient to charge generally that the judgment was procured fraudu- 
lently, or that the court was imposed upon. "A state of facts must 
be disclosed by the bill from which the court can see that the conclu- 
sions stated by the pleader to the efifect that the judgment was fraud- 
ulently procured are properly and fairly drawn." U. S. v. Norsch 
(C. C.) 42 Fed. 417; Passaic Print Works v. Ely & Walker Dry- 
Goods Co., 44 C. C. A. 426, 105 Fed. 163. We must therefore take 
up and consider the three important facts which are said to cônsti- 
tute the wrongful conduct in connection with the action at law. We 
are unable to discern how the failure to file the certificate of mem- 
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bershîp wîth the complaînt could hâve deceived or misled thc court. 
A complète cause of action, as already seen, was stated without it. 
If it had been filed, it manàestly would hâve disclosed, so far as it 
is now pertinent to consider it, only the fact that the association 
did not thereby insure against death resulting from taking poison 
with suiëidâl intent. But what of that ? It was not alleged in the 
complaint that the appellee's husband died as a resuit of any such 
voluntary action on his part, and therefore that the association was 
not bourid by the obligations of its contract. On the contrary, it 
was alleged that he died as a resuit of accidentally taking an over- 
dose of chloral hydrate, which, if true, brought the association within 
the obligation of its contract. The certificate might hâve informed 
the court of the association's; obHgations under divers state of facts, 
but it could not, in the nature of the case, hâve disclosed what thé 
extraneous facts might be. It is, moreover, apparent from the 
opinion in the former case that this certificate of membership was 
I)roduced and read in évidence at the trial. This clearly négatives 
any intention on the part of the appellee tO withhold from the trial 
court any of the facts disclosed by the certificate, whatever the same 
might be. In ordinary practice the court never sees the exhibits 
filed with the complaint until they are called to its attention at the 
trial. It seems to us, as a resuit of the foregoing observations, that 
the failure to file the certificate with the complaint could not, in the 
nature of things, hâve deceived or misled the court with relation to 
âny pertinent facts of the case; and if, by any possibility, it might 
îiave so donc, its production in évidence at the trial, while judgment 
was under considération, served every fair and reasonable purpose. 
We are next brought to consider the efïect of the alleged false 
statement in the complaint. The contention is that the appellee 
should hâve pleaded herself out of court by alleging facts which dis- 
closed no cause of action; in other words, that she should never 
hâve instituted her suit at ail. This is high ground to occupy, and 
enters into the domain of morals and conscience ; and into this, which 
in a large sensé is the proper domain of equity," we will foUow it. 
Even if appellee knew (and for the purposes of this case, under the 
pleadings, we must assume she did know) that her husband inten- 
tionally committed suicide, had she not the right, under the highest 
dictâtes of equity as well as law, to submit her claim in the due and 
orderly course of légal procédure, first, to the considération and de- 
liberate judgment of the association, and then, if necessary, to that 
of the court? The association might, as a matter of policy, volun- 
tarily hâve waived the défense of intentional suicide, of it might, 
by reason of its conduct before or after the death of the insured, 
hâve estopped itself from asserting any such défense. Waivers and 
estoppels of ail kinds are frequently found in the pathway of insur 
ance litigation. Not having the certificate of membership before us, 
we; are unable to state the exact language creating the condition 
under which the association seeks to escape liability. But it suf- 
ficiently appears from the averments of the bill that the language em- 
ployed created a condition subséquent. The bill charges that: "It 
was expressly provided in said certificate that, if said David Baxter 
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Gilbert came to his death in conséquence of any narcotic, or by rea- 
son of any poison, whether taken accidentally or designedly, there 
should be no recovery." Language of this kind created a condition 
subséquent (Western Assur. Co. v. J. H. Mohlman Co., 28 C. C. A. 
157, 83 Fed. 811, 40 h. R. A. 561; Anthony v. Association, 162 
Mass. 354, 38 N. E. 973, 26 L. R. A. 406, 44 Am. St. Rep. 367; 
Coburn v. Insurance Co., 145 Mass. 226, 13 N. E. 604; Van Valken- 
burgh V. Insurance Co., Tti N. Y. 605 ; Murray v. Insurance Co., 
85 N. Y. 236), and as such imposed the burden on the association 
of bringing the case within it (Association v. Sargent, 142 U. S. 
691, 12 Sup. Ct. 332, 35 L. Ed. 1160, and cases cited, supra). Sucb 
conditions may be waived by the insurer either before or after they 
are broken (Insurance Co. v. Wolflf, 95 U. S. 326, 24 L. Ed. 387), 
or the insurer may be estopped from asserting any rights under such 
conditions by exacting from the assured, with full knowledge of 
the facts constituting the défense, technical compliance with the- 
provisions of the policy relating to proofs of death, or by other 
facts imposing burdens or expense upon the assured (Insurance Co. 
V. Baker, 27 C. C. A. 658, 83 Fed. 647; Titus v. Insurance Co., 81 
N. Y. 410, and cases cited). In the last-mentioned cases a large 
number of applicatory authorities are referred to, which fuUy sup- 
port the proposition announced. It may be that in the case now 
under considération there were facts known to appellee which would 
hâve entitled her to resist the forfaiture, provided the association 
saw fit to urge it in défense. If so, the allégations of her complaint 
in the action at law were not only true to an équitable, but to a 
strictly légal, întent, and the association was required to afifirma- 
tively plead the condition relied upon by it, and the breach of it. 
Appellee afterwards, and not till then, could appropriately, by her 
replication, allège waiver or estoppel, and thereby create an issue 
with référence to them. We may perhaps be, and probably are, 
justified in believing that facts entitling plaintiff to urge waiver or 
estoppel did exist, as defendant's counsel, learned in ail the law gov- 
erning waiver and estoppel, and its particular application to insur- 
ance contracts, and tenacious of the right of their client, hâve failed 
to négative them in their bill. From the foregoing, it appears that, 
even though the appellee did in point of fact know that her hus- 
band died as a resuit of taking poison with suicidai intent, she 
might nevertheless hâve had a meritorious cause of action against 
the association, and would hâve been fully warranted, both in law 
and morals, to institute her suit, and allège a cause of action under 
the gênerai obligation of the certificate of membership, without al- 
leging a défense which the appellant might either waive, or from 
the assertion of which it might well hâve been estopped. 

We hâve so far treated the case from the standpoint of appel- 
lant's counsel, and hâve endeavored to subject it to the highest 
moral and équitable tests; but, in our opinion, we are not required 
to go to that length. Judge Thayer said in the case of U. S. v. 
Norsch, supra, as foUows : 

"Whatever a person's awu opinion may be touching his rigtit to relief In a 
glven case, he Is entitled to take the judgment of a court having jurisdictton 
111 F.— 18 
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to hear ^nd détermine the cause, and In so dolng he commlts no fraud. A 
litlgapt In such case only crosses the Une dlvidlng légal frauds from conduct 
that IS merely reprehensible from a moral standpolnt when he resorts to 
false testlmony, or to some trick or artifice, with a view of decelving the 
com-t, and. thereby obtalning a judgment to which he is not entitled." 

To this proposition we fuUy agrée. The courts of the land are 
open to ail suitors to présent their controversies and claims to the 
arbitrarrient of a constituted magistracy. . A litigant has the un- 
doubted right to présent his own theory di a case, and, even though 
he may know facts which, in his opinion, would constitute a défense, 
he may çonfidently rely upon the défendant in the case — certainly 
when his interest dictâtes it — to perform his full duty, and is not 
required, under any recognized principle of law or equity, to antic- 
ipate him in so.doing, He has a right to assume that the défendant 
will make ail défenses available to him which he, in the exercise 
of his own judgment and discrétion, deems wise and politic to make. 
We conclude from the foregoing that the fact that the plaintiff in 
the actiorï at law failed to set forth facts which would hâve defeated 
her recovery, as hereinbefore detailed, afïords no ground for a court 
of equity to vacate the judgment obtained by her in the action. 

The last fact relied upon by the association to vacate the judg- 
ment in question is that Bass, the président and secretary of the 
subordinate' Ibdge at Little Rock, by reason of faîlure on his part 
to appreciate the fact that he was served with process in the action, 
failed to communicate the same to the association, and as a resuit 
it was deprived of an opportunity of making a défense. The serv- 
ice, as made upon him, was good. He was the constituted agent 
of the association for receiving service of process. Association 
V. Gilbert, suipra. The only question for considération is whether 
it can complain of the accident, misapprehension, or négligence of 
its agent. 

In Knox Co. v. Harshman, 133 U. S. 154, 10 Sup. Ct. 258, 33 L. 
Edi 588, it is said : 

"A. court o( equity does not Interfère with the judgments at law unless 
the complainant has an équitable défense of which he could not avail him- 
self at law, or had a good défense at law which he was prevented from avall- 
ing himself of by fraud or accident, unmixed with négligence of himself or 
his agents." 

In Brown v. Buena Vista Co., 95 U. S. 159, 24 L,. Ed. 423, which 
was a bill to enjoin the eriforcement of a judgment because procured 
by fraud and conspiracy, thé court, commenting on the relief oflfered 
in courts of equity against judgments procured by accident or mis- 
take, says: 

"But such relief Is never given upon any ground of which complainant 
with proper care and diligence, could hâve availed himself in the proceeding 
at law. In ail cases he must be without fault or négligence. If he be not 
within this category, the power invoked will refuse to interfère, and will 
leave the parties where It flnds them'. • * • Nothing can call forth a 
court of equity into activlty but conscience, good faith, aiid reasonable dili- 
gence. Wheré theSe are wa,nting, the court is passive, and does nothing." 

In Creath's Adm'r v. Sims, 5 How. 192, 12 L. Ed. m, the su- 
prême court says : 

A court of equity "will never be called into activity to remedy the consé- 
quences of lâches or neglect, or the want of reasonable diligence. When- 
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ever, therefore, a compétent remedy or défense shall hâve exlsted at law, 
the party who may hâve neglected to use It "will never be permitted hère to 
supply the omission, to the encouragement of useless and expensive litigation, 
and perhaps to the subversion of justice." 

See Sample v. Barnes, 14 How. 70, 14 L. Ed. 330. 

In Skirving v. Insurance Co., 8 C. C; A. 241, 59 Fed. 742, Judge 
Caldwell, speaking for this court on the subject of jurisdiction of 
courts of equity to enjoin judgments, says : 

"The jurisdiction Is not favored, and the grounds upon which it will be 
esercised are narrow and resti'icted. It will not sufflce to say that injustice 
iâ done by the judgment against which relief is sought, and that it vvould be 
a hardship to enforce it, or that the défendant had a good légal défense to 
the cause of action upon which the judgment was rendered, but It must 
also appear that the défendant was prevented from Interposlng hls défense 
at law by the fraud or mlsconduct of the plalntilï, or by some accident or 
mlstake oecurring wlthout any fault of the défendant or his agents, and 
that It would be contrary to equity and good conscience to enforce the judg- 
ment" 

The standard fixed by the foregoing and many other authorities 
to which we might refer is perfectly clear. A défendant, to avail 
himself of the equity jurisdiction to be relieved of a judgment on the 
ground of fraud, accident, or mistake, must show that the fraud, 
accident, or mistake upon which he relies is "unmixed with negh- 
gence of himself or his agents." How do the facts of the case novv 
under considération square with this rule? Appellant's agent, con- 
stituted as such by the laws of the state of Arkansas, was duly 
served with process calling his principal into court to défend the 
action. This is équivalent in law to service upon the principal him- 
self. This cannot be questioned. The only accident, mistake, or 
misapprehension stated in the bill to hâve been the occasion of 
failure to défend is as foUows : 

"The marshal [quotlng now from the blll of complalnt] of this district 
went to the secretary of the lodge [referrlng to the subordinate lodge In 
Llttle Eock] for the purpose of servlng sald summons [referrlng to the sum- 
mons In the légal action], but the sald secretary advised him that he was 
not the proper person to be served, and the sald marshal then departed, as 
sald secretary supposed, for the purpose of maklng a proper service." 

It appears from the record of this case and the opinion in the 
former case that at the same time the transaction just quoted from 
the bill of complaint occurred the marshal did in fact deliver a true 
copy of the summons to the secretary. The facts of the case con- 
vince us that the appellant's agent voluntarily assumed to act upon 
his own judgment, and in so doing not to recognize the service 
of lawful process upon him. Inasmuch as légal service was made 
upon the association by leaving process with its agent, Bass, it im- 
posed the légal duty upon it to appear and défend the action, if it 
had any défense to make, and the failure to do so, in view of ail 
the facts disclosed by the record, in our opinion, amounts to cul- 
pable négligence. We are also of opinion that the misapprehen- 
sion claimed to exist on the part of Secretary B?ss was not such 
as justified him in not informing the proper executive ofïicers of the 
pendency of the suit. Even if he did think the marshal would take 
his advice, and serve some other person, he, with the copy of the 
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Stimmons in his possession, was not justified in tHe rtiîsappreHension 
clâimed for him. He was clearly négligent in not apprising his 
superior officers of the service as made, and the association, being 
responsible for his négligence, cannot resort to a court of equity 
for relief. 

This is not ail. Section '4197 of Sandels & Hill's Digest of the 
Statutes of Arkansas makes the following provision : 

"TJie court in whicli a judgment or final order has been rendered or made 
shail hâve power, after the expiration of the term, to vacate or modif y such 
Judgment or order for the îollowing reasons: * * • 

"Subd. 4: For fraud pracficed by the successfui party in obtaining the 
Judgment or order. * • • 

"Subd. 7: For unavoidable casualty or misfortune preventiug the party 
from appearing or defending." 

Section 4199, same digest, provides as follovvs: 

"The proceedings to vacate or modify the judgment or order, on the 
gçounds mentioned in the fourth • » * and seventh • * * subdivi- 
sions of section 4197, shall be by complaint, verifled by affldavlt, setting f orth 
the judgment or order, the grounds to vacate or modify it, and the défense 
to the action, if the party applying was défendant. On the complaint a 
summons shall issue and be served, and other proceedings had as in an ac- 
tion by prpceedings at law." 

Section 5843 provides that, when the grounds for a new trial are 
discovered after the term at which the verdict or décision was ren- 
dered, dn application for a new trial may be fîled with the clerk 
not later than the second term after the discovery. The last-men- 
tioned Section provides for the method of taking the évidence on 
such application, and prôvides that no such application shall be 
made more than three years after the final judgment was rendered. 
Thèse provisions of the statutes of Arkansas, by force of the con- 
formity act of June i, 1872 (Rev. St. 1878, § 914), are applicable 
to and govern procédure in the fédéral courts in cases coming with- 
in their purview. In fact* it appears from the record that a pro- 
ceéding under the statutes was resorted to by the appellant and 
denied. But, irrespective of that particular feature of the case, it 
is manif est that an ample remedy existed in favor of the appellant 
under the Arkansas statutes above alluded to. They not only gave 
the court jurisdiction tô vacate or modify a judgment after the term 
at which it was rendered, but provided a full schemefor the trial 
of a: proceeding for that purpose. We are unanimously of opinion 
that those statutes afïorded the appellant a plain and adéquate rem- 
edy at law for the wrong for the redress of which it now resorts 
to a court of equity, and effectually forecloses the relief now sought. 
This cannot be donc. Rev. St. § 723; Deweese v. Reinhard, 165 U. 
S, 386, 17 Sup. Ct. 340, 41 L. Ed. 757, and cases there cited. Such is 
the conclusion reached by this court in the case of Folsom v. Ballard, 
16 C. C. A. 593, 70 Fed..i2, to which we adhère. 

We are also 01 opinion that on the facts and circumstances dis- 
closed by the bill, in view of the conclusions reached and principles 
announced in the foregoing opinion, the appellant had a full oppor- 
tunity to présent ail the facts now claimed to invalidate the certifi- 
cate of membership in the défense to the action at law, provided 
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it exercised reasonable care and diligence în preparing for and 
making such défense. In that opportunity, also, it had an ample 
remedy at law. 

Other considérations which hâve been urged on us by counsel, 
net hereinbefore speciiîcally referred to, hâve received our carefui 
attention, and do not, in our opinion, militate against the conclu- 
sions reached. 

The judgment of the circuit court in dismissing the bill was cor*- 
rect, and accordingly is affirmed. 
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(Circuit Court of Appeals, Elghth Circuit October 14, 1901.) 

No. 1,539. 

Il PuBiiic Land— Valid Location Imfossielb 'when nr Possession of Onk 

HAVIN& SUPERIOR RiGHT. 

A valid location of public land cannot be Instltuted while another 
has the possession and right of iwssession under an earller lawful loca- 
tion. 

8. Same— Valid Location bt Forciblk Entkt Impossible. 

A valid claim to public land cannot be initiated by forclble entry upon 
it, even while it Is in the possession of one who has no right to the pos- 
session, and no lawful claim to secure the title. 

5, Samb— Valid Claim mat bk Instituted by Pbaceablb Adverse Entrt 

DPON THE Possession op Anothbk. 

Bvery compétent locator has the right to Initiate a lawful claim to 
nnapproprlated public land by a peaceable adverse entry and location 
thereof while it is in the possession of those who hâve no superior right 
to acqulre the title or to retaln the possession. 

4 EqttlTT — MiSTAKES IN PATENTS AND CONTKACTS MtlST BE PbOVED BBTOND 

Reasonable Controvbbsy. 

Patents, contracts, and conveyances, the accredited évidences of rights 
and titles, may not be set aside or modifled for mistalses unless those 
mistalîes are established by évidence that Is plain and convincing beyond 
reasonable controversy. 

6, FiNDiNGS AND Decreb ov Lowek Coubt Presumptivelt Correct. 

Where a chancelier has considered confiietlng évidence, and made hls 
finding and decree thereon, they must be deemed to be presumptively 
correct in an appellate court; and unless an obvious error has inter- 
vened in the application of the law, or some serious mistalie has been 
made In the considération of the évidence, they will not be disturbed. 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

The Nellie Iode mining claim, sltuated In the state of Colorado, Is owned 
■by the complalnants, Ernest Thallmann and Hamllton F. Kean. It extends 
In a westerly direction from its eastem boundary up the side of a précipi- 
tons mountain, which has in some places a slope of 35°, for a distance of 
1,368 f eet, and its width Is 800 feet It was patented on July 18, 1890, and in 
the summer of 1896 the complalnants were taking ore from it, and had driven 
fiome of their tunnels across its north Une Into adjoinlng territory that was 
a part of the unappropriated publie domain. Their worlcinga were many 
leet belovc the surface of the land, and they had never talîen possession 
of this land above thèse underground worlclngs. On June 28, 1898, the 
défendant, T. B, Thomas, peaceably entered upon and located the Thomas 
Iode mining claim upoa land adjolning the NelUe claim upon the north. 
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The patent to the dalmof the compIalnantS describes Its north side Une as 
extending frôm its n^rt^west corner, whlch Is corner No. 1 of the descrip- 
tion, N., 76° and 5' Ë., 1,368 feet, to corner No. 2, and it describes its south 
side line, which is parallel to the north line, as extending from corner No. 
3 "S., 76° and 5 mihutes W., 1,368 feet, to corner No. 4." The complainants 
alleged that there was a mistake in the description of thèse courses; that 
they should hâve read, respectively, N., 77° and 54' E., and S., 77° and 54' 
W.; and they prayed for a correction of the mistake, and for an injunction 
agalnst the défendant from obtaiping a patent to the land which would fall 
within the corrected description. Thé northeast corner of the description iu 
the patent is Indisputably located where it was placed at the time of the 
original survey, while the monuments which mark the westerly corners are 
gone, and thelr original locations are In dispute. The resuit is tliat the 
effect of correeting the description In the patent in the manner sought by the 
complainants would be to swing the west end of the Nellie claim in a north- 
easterly direction 43 feet, and to embrace within it a trlangular tract of land 
north of the tract described in the patent 43 feet in width at its westerly 
end, diminishing to a point at Its easterly end. A portion of this triangle 
which is within the Thomas claim Isthe land hère in controversy. It com- 
prises only about half an acre, but within this half acre it is claimed that 
the apex of a valuable lodè of inlnerâl crops out, and this is the real cause 
of the contest. The défendant dénies that there was any mistake in the 
patent of the Nellie claim, and the circuit court rendered a decree in his 
favor. 102 Fed. 935. 

Charles J. Hughes, Jr. (Gerald Hughes, on the brief), for appel- 
lants. 

Charles S. Thomas (Wm. H. Bryant and Harry H. Lee, on the 
brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered-the opinion of the court. 

The fîrst objection which counsel for the complainants urge to the 
decree below is that the défendant knew that the complainants were 
in possession of the half acre hère in controversy when he made his 
entry upon it, and that in conséquence of this possession and 
knowledge his location is void. This proposition rests upon the 
faét that Thomas worked in the mine of complainants for a few 
weeks in the winter preceding his entry in June, 1898, and that he 
profeably suspected, if he did not know, that they had run their 
tunnels through and taken some ore from this tract of land north 
of the line of their patented claim. They had, however, never oc- 
cupied the surface of this land. It appeared from their patent to 
be without the limits of their claim. That claim had been deiînitely 
located in 1881. It had been patented in 1890. The complainants 
had given no notice, brought no suit, made no motion to change 
its location, and the défendant made his entry and claim peaceably 
and without objection from any one. There was nothing in this 
^tate of facts to prevent him from initiating a perfect right to this 
land. A valid claim to unappropriated public land cannot be in- 
stituted while it is in possession ôf another who has the right to 
its possession under an earlier lawful location. Risch v. Wiseman 
(Or.) 59 Pac. iiii; Seymour v. Fisher, 16 Colo. 188, 27 Pac. 240. 
Nor can such a claim be initiated by forcible or fraudulent entry 



THALLMANN V. THOMAS. 279 

upon land in possession of one who has no right either to the 
possession or to the title. Atherton v. Fowler, 96 U. S. 513, 516, 

24 h. Ed. 732; Trenouth v. San Francisco, 100 U. S. 251, 256, 

25 L. Ed. 626. But every compétent locator has the right to ini- 
tiate a lawful claim to unappropriated pubHc land by a peaceable 
adverse entry upon it while it is in the possession of those who 
hâve no superior right to acquire the title or to hold the posses- 
sion. Belk V. Meagher, 104 U. S. 279, 287, 26 L. Ed. 735 ; John- 
son V. ToviTsley, 13 Wall. 72, 20 L. Ed. 485; Nevada Sierra OiH 
Co. V. Home Oil Co. (C. C.) 98 Fed. 673, 680. Any other rule 
would make the wrongful occupation of pubUc land by a trespasser 
superior in right to a lawful entry of it under the acts of congress 
by a compétent locator. There was nothing in the possession of 
the Iode in this land by the complainants many feet below its sur- 
face, and their wrongfvtl removal of ore from it, nor in the defend- 
ant's suspicion or knowledge of this trespass, nor in the fact, if it 
be a fact, that he learned of the trespass throUgh his employment 
as a miner and shift boss of the complainants, to prevent him from 
making an honest and valid location of a mining claim upon this 
unappropriated portion of the public domain in accordance with 
the provisions of the acts of congress which ofiEered him this priv- 
ilège. 

There is but one other complaint of this decree, and that is that 
the court below should hâve found and corrected the alleged mis- 
take in the patent. The détermination of the question which this 
objection raises has involved the careful perusal, digest, and analy- 
sis of more than 400 printed pages of confiicting évidence. It is 
useless to do more hère than to briefly state what is conceived to 
be the efFect of the proofs, and the reasons which hâve led to the 
conclusion that has been reached. The real issue in the case is 
whether corner No. i, the northwest corner of the description in 
the patent, was where that description locates it, or at a point about 
43 feet northeast of its location by the patent, and this issue arises 
in this way: The true locatton of corner No. 2, the northeast 
corner, is known. If, therefore, one starts from that corner, re- 
verses the first course, ànd runs S., 76° and 5' W., 1,368 feet, he 
must come to corner No. i, according to the description in the 
patent. There is no call in this description which is inconsistent 
with this location, and in the absence of other évidence the point 
thus found must be held to be the true position of this corner. The 
patent discloses the fact, however, that the original post set at cor- 
ner No. I bore the marks 1+1902 on one side; and 1+1901 on the 
opposite side ; and thèse marks indicate that this post marked 
the first corner of the survey or description of the Ella Iode min- 
ing claim, as well as the first corner of the Nellie claim. The Ella 
claim adjoined the Nellie on the west, and corners i and 6 of this 
claim were identical with corners i and 4 of the Nellie. In the 
patent to the Ella which was issued on July 18, 1890, the state- 
ment is found that "an open eut at discovery bears south, 6 de- 
grees and 52 minutes west, 180.7 ^^et distant" from the post at cor- 
ner No. I. This discovery eut is found, and its identity and loca- 
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tîon are uncîisputed. If one starts from this eut, reverses this 
course, and runs N., 6° and 52' E., 180.7 ^^et, he reaches a point 
abOut 43 feet northeasterly of the position of corner No. i, accord- 
ing to the patent of the Nellie. Thus the question becomes whether 
the location of corner No. i of the Nellie shall be determined by 
thé course and distance from corner No. 2, described in the pat- 
ent of that claim, or from the course and distance from the dis- 
covery eut jof the Ella found in the patent of the latter claim. 

Counsel for complainants invoke the conceded rules that the 
most certain, and reliable calls prèvail over the more uncertain and 
unreUable, the shorter distances over the longer, the more perma- 
nent monuments over the more temporary, and the estaWished 
marks of the boundaries over their courses and distances ; and 
then they contend that there must hâve been a mistake in the first 
and third Courses in the patent of the Nellie, because it is more 
probable that a mistake would creep into thèse courses than that 
it would occuf in the short course and distance from the discovery 
eut of the Ella to corner No. i. In support of their contention 
they produced at the hearing the engineers who surveyed the Nel- 
lie and the Ella for location in 1881 and for patent in 1883, and 
thèse surveyofs testified that the proper vi^ay to locate corner No. 
I was to followr the course and distance from the discovery eut 
found in the patent to the Ella; that they believed that the place 
found in this way was the original corner; that, by starting from 
this point and following the courses and distances in the patent 
of the Ella, they found a stake and stones about 9 feet north of 
angle 2 of that claim, and another at angle 5 thereof; that the 
two first ties of corner No. i named in the patent of the Ella lo- 
cate that corner 23 feet south of the position pointed out by the 
tie to the discovery eut; that in their opinion thère is a mistake 
in the courses of the side lines named in the patent of the Nellie; 
and that this mistake was màde in calculating out the length and 
direction of the center line of the claim which was originally found 
by means of a traverse. They testtfy that the courses and dis- 
tances in dispute and the courses and distances of the ties of cor- 
ner No. I which appear in the patents of the Nellie and of the 
Ella, induding that to the discovery eut of the latter, were found 
either by means of traverses or by triangulation and the necessary 
calculations, and that none of them were run upon the ground when 
the original surveys were made. The évidence of thèse witnesses 
was supported by the testimony of several surveyors to the efïect 
that in their opinion' the tie to the discovery eut of the Ella ought 
to prevail in locating corner No. i over the other indicia in the 
notes of the surveys and in the patents, because this call contained 
the course and distance froni corner No. i to the nearest and the 
most permanent monument. On the otlier hand, tha courses and 
distances thàt are alleged to contain the mistake were found by the 
original; surveyors who now attack them, and were declared to be 
the true course of the ; Nellie vein in 1881, when they first surveyed 
the claim for that Iode for location, and again in 1883, when they 
surveyed the claim for patent. The chief purpose of the survey 
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for location was to détermine the direction of this vein. If that 
direction was not correctly determined, it might run without the 
side lines of the claim, and be lost to the locator. They found and 
declared its direction to be, and it was described in the amended 
location certificate of September 26, 1881, based upon their survey, 
to be, "333.5 feet, running N., "/d degrees 5 minutes east, from cen- 
. ter of discovery shaft, and 1,033.5 ^^^t, running south, 76 degrees 
5 minutes west, from center of discovery shaft." In 1883 they 
surveyed and laid the side lines of this claim parallel to the line 
which they had ascribed to the vein, and gave them the same course. 
In the lalter survey they described two tunnels among the im- 
provements upon the Nellie, and gave their bearings and distances 
from corner No. i of their survey of that claim. Thèse tunnels 
are still there, and the approximate location of their mouths in 
1883 is still discernible. Three surveyors testified that the lines 
described by the courses and distances which the original survey- 
ors gave thèse tunnels from corner No. i as located by the patent 
of the Nellie strike within about 5 feet of the original mouths of 
thèse tunnels, while, if they are run from the point where the com- 
plainants seek to locate this corner, they will strike from 40 to 100 
feet further up a cliff, where there is no vein of minerai, and where 
there never were any tunnels. On October 4, 1887, one of the 
original surveyors of the Nellie made a survey of and tied corner 
No. I of the Golden Cross Iode mining claim to corner No. i of 
the Nellie claim at the place where it is located by the patent, and 
not at the place where he now claims it was established. In 1892 
the Kokomo No. 2 Iode claim, and in 1896 the Star Gazer Iode 
mining claim, were surveyed by other engineers, and tied to this 
corner at the place where it is located by the patent of the Nellie. 
A portion of the triangle which complainants now seek to include 
within their patent was patented to the owner of the Star Gazer 
claim without any objection on their part. Many other facts were 
established and many were disputed in the voluminous évidence 
taken in this case, but none of them are of sufficient importance to 
modify the effect of those which hâve been recited. How can the 
decree of the court below be lawfully reversed, in the light of this 
proof? The tie on which the complainants rely was a calculated 
course and distance from the corner in dispute to a hole in the 
ground on another claim found in the patent of that claim. In 
the notes of the survey of this second claim this course and dis- 
tance was not a tie of this corner, nor was it any portion of the 
survey of the boundary of the claim, but it was a mère descrip- 
tion of an improvement upon it, and it was imported into the pat- 
ent from thèse notes. In the notes of the survey of the NelHe the 
courses and distances of its side lines constitute a part of the 
boundaries of that claim, — a portion of its survey, — and they were 
imported from thèse notes into the patent under which the com- 
plainants claim. The testimony is that the location of improve- 
raents upon mining claims is not made with that care and accuracy 
with which the boundaries of the claim are measured, marked, and 
noted, so that there is less probability of a mistake in the lines 
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which mark the boundaries than in the location of the improve- 
ments. This considération is much strengthened by the fact that 
the great desideratum iri the location of a Iode mining claim — the 
chief end of its survey — is to ascertain and déclare the true course 
of its vein, and of the side lines of the claim which inclose it, and 
which are generally drawn parallel to it, so that it may not escape 
from the locators. 

Again, the location of the tunnels mentioned among the improve- 
ments upon the Nellie in the notes of its survey correspond with 
the location of corner No. i according to the courses and dis- 
tances of the patent of that claim; and it is less probable that a 
mistake was made in locating both thèse tunnels, in ascertaining 
the course of the vein of the Nellie, and in surveying its side Hnes, 
than that there was an error in the course and distance from cor- 
ner No. I to the discovery eut of the Ella. When ail thèse consid- 
érations, and the facts that the location of this mining claim was 
made in 1877, that it was surveyed and located in 1881, that it was 
again surveyed for patent in 1883, that it was patented in 1890, 
that other claims hâve been located ad joining and about it in reli- 
ance upon its record location, that under one of them a patent has 
issued to a portion of the triangle which complainants now claim 
should be placed within the boundaries of their patent, and that 
the courses, distances, corners, and boundaries of this Nellie min- 
ing claim remained unassaiîed for 16 years, — when ail thèse facts 
and circumstances are reviewed the coilclusion becomes unavoid- 
able that the fact that the course and distance from one of the 
corners of this claim to an improvement in another claim found in 
another patent does not correspond with the description of the side 
lines in this patent establishes no probability that there was an 
error in the courses and distances of the hnes which bound it, 
but renders it far more probable that there was a mistake in the 
location of the improvement with which it is assailed. The court 
below rendered a decree in accordance with this conclusion, and, 
even if there was a mère prépondérance of évidence in favor of the 
theory of the complainants, the resuit below ought not to be dis- 
tufbed, in the light of this testiraony, under two well-established 
rules of equity jurisprudence. One of thèse rules is that patents, 
contracts, and conveyances, the accredited évidences of rights and 
titles, may not be set aside or modified for mistakes unless thèse 
mistàkes are established by évidence that is plain and convincing 
beyond reasonable controversy. Maxwell Land-Grant Case, 121 
U. S; 325, 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; U. S. V. American 
Bell Tel. Co., 167 U. S. 224, 251, ly Sup. Ct. 809, 42 L,. Ed. 144; 
Howlànd v. Blake, 97 U. S. 624, 626, 24 L. Ed. 1027; Insurance 
Co. v. Nelson, 103 U. S. 544, 549, 26 L. Ed. 436; Insurance Co. 
V. Henderson, 69 Fed. 762, 764, 16 C. C. A. 390, 392, 32 U. S. 
App. 536, 542; Railroad Co. v, Belliwith, 83 Fed. 437, 440, 28 C. 
C. A. 358, 361, 362, 55 U. S. App. 113, 120. Such évidences of 
the rights of parties bear with them a strong presumption of their 
correctness. They are generally prepared with délibération, writ- 
ten with care, and made for the express purpose of solemnly record- 
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ing the established rights, titles, and interests of those whom they 
concern. Patents issued by the government after surveys of the 
land and examinations of the rights of the grantees and of the na- 
tion are buttressed by a presumption of exactness peculiarly strong. 
Every step in their préparation is required to be performed by 
disinterested officiais in accordance with express provisions of stat- 
utes. They are issued by the United States to évidence the nature 
and the extent of its grants, and they bear its officiai seal. They 
évidence the décisions of a quasi judicial tribunal — the interior de- 
partment of the government — upon the rights of ail parties to the 
land or privilèges which they describe. They are recorded in the 
registries of titles, and ail the world relies, and has the right to 
rely, upon their statements of the character, and the limits of the 
rights of the grantees whom they name. In view of thèse well- 
known facts, no mère prépondérance of évidence, no loose, uncer- 
tain, conjectural proof, ought to be permitted to strike down or 
change the nature or the extent of thèse solemn grants of the na- 
tion. Nothing should be permitted to reach that resuit but évi- 
dence so clear, unequivocal, and convincing that it does not leave 
the issue in doubt. The proof in this case lacks every élément 
of this character. When considered in the most favorable light, 
it is nothing but the balancing of probabilities of mistake between 
the courses and distances in the survey of the boundaries of the 
Nellie Iode mining claim, and the course and distance from one 
of the corners of that claim to an improvement in an adjoining 
claim. It is loose, uncertain, unconvincing, and conjectural, and 
solemn grants of the United States cannot be annuUed or reformed 
upon évidence of this character. 

The other rule to which référence has been made is that where 
a chancellor has considered conflicting évidence, and made his find- 
ing and decree thereon, they must be deemed to be presumptively 
correct; and unless an obvions error has intervened in the appli- 
cation of the law, or some serious mistake has been made in the 
considération of the évidence, his findings should not be disturbed. 
Exploration Co. v. Adams, 104 Fed. 404, 408, 45 C. C. A. 185, 188; 
Mann v. Bank, 86 Fed. 51, 53, 29 C. C. A. 547, 549, 57 U. S. App. 
634, 637; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 
L. Ed. 664; Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. 
Ed. 764; Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 821, 36 
L. E'd. 649; Warren v. Burt, 58 Fed. loi, 106, 7 C. C. A. 105, 
iio, 12 U. S. App. 591, 600; Plow Co. V. Carson, 72 Fed. 387, 
388, 18 C. C. A. 606, 607, 36 U. S. App. 448, 456; Trust Co. v. 
McClure, 78 Fed. 209, 210, 24 C. C. A. 64, 65, 49 U. S. App. 43, 
46. The able and persuasive arguments of counsel for complain- 
ants hâve not convinced us that the chancellor made any mistake 
of fact or fell into any error of law in his disposition of this case. 
The patent under which the complainants held their land threw 
the burden of establishing the alleged mistake in it, by convincing 
proof, ûpon them in the court below, and the décision of the chan- 
cellor cast upon them the additional burden of showing his mis- 
take in this court. They hâve failed to successfuUy bear either 
burden, and the decree below must be affirmed. It is so ordered. 
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MIOHIGAN PIPE CO. et al. v. FREMONT DITCH, PIPE LINE & 
RESERVOIR GO. et al. 

(Circuit Court of Appeals, Blghth Circuit. October 7, 1901.) 

No. 1,504. 

1. EqtJITT— COMPLAINAKT MUST COME WITH ClKAN HaNDS. 

A court ôf equlty -wlll leave to hls remedy at law— wlll refuse to inter- 
fère to grant any relief to — one who, in the matter or transaction con- 
cernlng whlch he seeks its ald, bas been guilty of bad faith, unrlghteoug 
déallng, or unconsclonable acts. 

2. Saue. 

Courts of equlty wlll not entertaln blUs to enforce forfeltures, but will 
leave the parties to their remédies at law. 

8. Same— CoMPLAiNANTS Babked bt Unconscionablb Acts. 

Vendors sold and conveyed real property, water rlghts, and riglits of 
way under a contract whereby the vendees agreed to pay the purchase 
priée provided the vendors flrst paid off and satlsfied the Incumbrances 
upon the property, and whereby the vendees also agreed to retransf er 
the property If they failed to construct waterworljs aecordlng to the pro- 
visions of a certain ordlnanee. They constructed the waterworks under 
other ordinances substantlally but not eompletely In accordance with 
the provisions of the ordlnanee mentioned in the contract. The vendors 
did not pay off the Incumbrances, but, without notice of their failure, 
foreclosed them, took the title under the foreclosures, and sold the prop- 
erty to a thlrd party. The vendees brought suits and obtained decrees 
avoldlng thèse foreclosures, and adjudging that the title under them was 
held in trust, and should be conveyed to the vendees. Thereupon the 
vendors brought a suit in equlty to compel a reconveyance of the prop- 
erty frbm the vendees to the vendots because they had not constructed 
the waterworks In exact accordance with the contract, and because they 
had not paid the purchase priée. Beld, the vendors were barred from 
relief In equlty, and remitted to their remédies at law, by their bad 
faith, sharp practlce, and unconsclonable acts In foreclostng the mort- 
gages they had agreed to pay. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the District 
of Colorado. 

On Aprll 23, 1898, the complainants (the appellees hère) exhibited their 
biU in the United States circuit court for the district of Colorado to compel 
the défendants (the appellants hère) to reconvey to them certain land, water 
rights, and Hghts of way for a ditch and réservoirs pursuant to the terms 
of a contract Of purchase thereof which had been made on January 27, 
1893. The complainant the Fremont Ditch, Pipe Line & Réservoir Company 
was a corporation, which on January 27, 1893, owned thls property, and the 
other complainants, J. C. Plumb, H. I. Reld, P. W. Howbert, H. C. McOreery, 
and S. H. KInsley, owned the stock of this corporation, and also owned a 
large number of lots in the town of Cripple Creek, In the state of Colorado. 
The défendant the Michlgan Pipe Company was a corporation, and the de- 
fendant Henry B. Smith practically controlled and acted for and with it. 
In December, 1892, one J. A. Jones had obtained from the town of Cripple 
Creek an ordlnanee granting to hlm the right to construct and maintain a 
System of waterworks in the town of Cripple Creek, and refjuirlng him to 
locate 25 hydrants upon 3 miles of water mains wlthln the llmits of that 
town, and to complète his System by July 15, 1893, unless prevented by 
strikes, labor combinatlons, weather, or order of court of compétent juris- 
diction. The Fremont Company had 174 acres of land, certain water rlghts 
appurtenant thereto, and a right of way for a ditch, pipe line, and réser- 
voirs, which the Michlgan Company deslrcd to obtain for the purpose of 
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Eonstructing and maintaining thls System of waterworks under the ordlnancc 
«btained by Jones, who was In fact the agent of this corporation. Thereupon 
the complainants other tban the Fremont Company made a contract with the 
Michigan Company on January 27, 1893, which recited that they were the 
owners of the entire capital stock of the Fremont Company, that that Com- 
pany was the owner o( the land, water rights, and rights of way which 
hâve been mentioned; that the Michigan Company had obtained through 
assignments from Jones the franchises to lay pipes and supply water to the 
towns of Cripple Creek and Fremont; that It was about to construct a pipe 
Une and waterworks System to supply those towns over the course and rights 
of way of the Fremont Company; that, in considération of the transfer by 
the complainants to the Michigan Company of thls real estate subject to the 
Incumbrances thereon, the latter company agreed to pay to the complainants 
other than the Fremont Company, not later than August 15, 1893, |5,000 of 
the first mortgage bonds and $5,000 of the capital stock of the company 
which shoald own and operate the waterworks System constructed under the 
franchises granted to Jones; that before the dellrery of the stock and 
bonds the complainants other than the Fremont Company should pay ofC 
and satlsfy ail incumbrances on the property amountlng to $1,400; and that, 
in case the Michigan Company should not construct the waterworks System 
under the franchises obtained by Jones, it should retransfer to the com- 
plainants other than the Fremont Company ail the rights, real estate, and 
franchises obtained from them. The foregoing facts were conceded at the 
hearing, and the controversy was oTer the following averments of the par- 
ties: The complainants alleged in their blll that on February 13, 1893, 
the contract of January 27th was so modlfied that the Michigan Company 
agreed to immediately organize a corporation to own the waterworks, to 
dispose of Its stock and bonds for cash, to pay the incumbrances upon the 
property out of the amounts realized from the $5,000 of stock and $5,000 
of bonds owlng to the complainants, and to remit to them the remainder of 
the proceeds of thls stock and bonds; that thereupon the Fremont Company 
made a deed of the property in controversy, with fuU eovenants against in- 
cumbrances, to Henry B. Smith, for the Michigan Company; that the 
Michigan Company proceeded to construct a pipe line and a System of 
waterworks to supply the town of Cripple Creek with water, but that it 
did not do so under the franchises granted to Jones; that, instead of placing 
within the corporate limits of Cripple Creek 3 miles of mains and 25 hy- 
drants, it constructed less than 1 mile of water mains and no mor"e than 12 
lire hydrants; that instead of completing its System on July 15, 1893, as 
required by the ordinance in favor of Jones, it failed to finish the same until 
1894; that the complainants paid ail the incumbrances iii)on the property, 
but that the défendants never paid to the complainants the $5,0()0 in the 
first mortgage bonds or the $5,000 in the capital stock of the corporation 
which was to be organized to own and operate the System of waterworks 
referred to in the contract; that the fallure of the Michigan Company to 
comply with the contract of January 27, 1883, as modifled, infllcted great 
and irréparable damage upon the complainants, and they prayed that the 
défendants might be required to reconvey to them ail the property which had 
been transferred to Henry B. Smith by the deed of February 13, 1893. In 
answer to thls blll the défendants denled that there was ever any modifica- 
tion of the contract of January 27, 1893, whereby they undertook to sell 
the stock and bonds owlng to the complainants, or to pay the Incumbrances 
upon the property conveyed to Henry B. Smith by the deed of February 13, 
1893. They denied that they ever agreed to form a corporation Immediately 
after the exécution of thls deed, or at any tlme before the waterworks System 
was completed. They averred that the agreement was that the stock and 
bonds owlng to the complainants should not be dellvered until the com- 
plainants had paid o£C the incumbrances against the property referred to in 
the contract. They alleged that, ■whlle they had not constructed the water- 
works under the franchises granted to Jones In 188e, the towns of Fremont 
and Cripple Creek were Consolidated in May, 1893, under the name of the 
town of Cripple Creek; that thereafter they obtained a franchise from thls 
town for the purpose of preserving the rights originally granted to Jones; 
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aad that the Mlchigan Company complied with the terms of this franchise 
la tbe érection and completion of Its waterworks. They alleged as another 
défense to the blll that the complalnants, In violation of thelr contract, 
caused two foreclosure sales of the property in question to be made to sat- 
Isfy the notes secured by the trust deeds which constituted the incumbrances 
whlch the complalnants other than the Fremont Company agreed to pay 
and dlsçharge by the terms of the contract of January 27, 1893; that in consé- 
quence of thèse acts the Mlchigan Company had been compelled to bring 
twosiiits in equity for the purpose of removing the clouds thus placed upon 
its :tltie; and that it had actually been damaged by thèse foreclosures in 
the sum of $10,000. In vlew of thèse facts the défendants prayed that 
the bill of the complalnants might be dlsmissed, that the rights of the par- 
ties under the contract might be determined by the court, and that the 
Mlchigan Company might recover damages of the complalnants in the sum 
of $5,000. 

Upon tjie Issues formed by thèse pleadlngs the évidence was confllcting, 
but the -resuit of it ail was that the following faots were established: The 
contract of January 27, 1893, though dated on that day, was not completed 
and deilvered until February 13, 1893, when the deed of the property from 
the Fremont Company to Smith, with full covenants agalnst Incumbrances, 
was délivered. The contract and the deed alllie required the complalnants 
to pay the incumbrances upon the property conveyed before they were enti- 
tled to the stock and bonds of the corporation to be organized by the de- 
fendants. The oral testimony in the case, to the effiect that there was a 
verbal agreement made at the time of the delivery of thèse instruments to 
the effect that the plaintiffs should not pay, and the défendants should pay, 
thèse Incumbrances, is in conflict with the written agreements, and is insuffl- 
clent, to prove their modification. So the contract stood that the complaln- 
ants were to pay the Incumbrances before they were entitled to the stock 
and the bonds., When the contract was made they represented that the 
aggregate amount of thèse incumbrances was $1,400, consisting of two trust 
deeds, one secpring a note of $800 due July 1, 1894, and the other securing a 
note of $600 due March 1, 1893. The fact was that the incumbrances 
amounted to $1,900. The trust deed securing the note for $600 also secured 
another for $5fli0. In 1895 the complalnants caused both thèse trust deeds 
to be f oreclosed, bid in the property for themselves, and sold and conveyed 
It to the town of Oripple Creek for the sum of $26,500 in warrants of that 
town. On July 13, 1895, the Michigan Company flled a bill in the United 
States circuit court agalnst the town of Cripple Oreek and the complalnants 
in this suit tp set aside the foreclosure of the trust deed which secured the 
note for $800; and on July 23, 1896, a decree for that relief was granted by 
the court below, and the town of Cripple Oreek was dlrêcted to convey the 
property by a good and sufflclent deed to the Michigan Company. On July 
15, 1886, the Michigan Company filed another bill in the court below to 
avoid the trustee's sale under the deed which secured the payment of the 
two notes for $600 and $500, and at the hearing a decree was rendered avoid- 
Ing that foreclosure and declarlng the property f ree and clear of the incum- 
brance of the trust deed under which it was made. The défendants neces- 
sarlly incurred and paid large amounts of money for witnesses' fées, travel- 
Ing expenses of attorneys and witnesses, and services of counsel in prose- 
çutlng thèse sults to favorable decrees. The Michigan Company did not con- 
struct 3 miles of water mains In the town of Cripple Creek, but it laid about 
21^ miles, and it erected 25 hydrants. It did not do this, however, under the 
franchises to J. A. Jones, but under the subséquent franchise obtained from 
the town of Cripple Creek in 1893. It did not lay ail thèse mains nor ereet 
thèse hydrants before July 15, 1893, but some of them were laid and erected 
in 1894. The System of waterworks was not completed until December in 
the Ijatter year. The complalnants never before the commencement of this 
suit made any complaint tg the défendants, or any objection to the perform- 
ance of the contract on the ground that the length of the mains or the num- 
ber of the hydrants was less than that speclfied in the agreement. They 
commenced the foreclosure of one of the trust deeds In July, 1895. They 
never notifled the défendants of elther of the foreclosures, or of their inten- 
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tlon to commence them, untll after they began them. They never notifled 
the défendants before July, 1895, that they deemed the contract forfeited, 
or that they would seek to enf orce a f orf eiture or reconveyance of the rights 
whlch they had conveyed to the Michigan Company under it. On the other 
hand, they had repeatedly demanded the payment of the stock and the bonds, 
and they had threatened a suit for damages for a failure to deliver them. 
In thls State of the proof s, the court below rendered a decree that the com- 
plainants should recover of the défendants the sum of $5,000, interest from 
June 1, 1895, and the costs of the suit The défendants appealed from this 
decree. 

Charles M. Brown, for appellants. 

John W. Sheafor (Joseph W. Ady, on the brief), for appellees. 

Before SANBORN and THAYER, Circuit' Judges, and ADAMS, 
District Judge 

SANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A suit in equity is an appeal for reHef to the moral sensé of the 
chancellor. A court of equity is the forum of conscience. Nothing 
but good faith, the obhgations of duty, and reasonable diligence will 
move it to action. Its decree is the exercise of discrétion, — not of 
an arbitrary and fickle will, but of a wise judicial discrétion, con- 
trolled and guided by the established rules and principles of equity 
jurisprudence. One of the most salutary of thèse principles is ex- 
pressed by the maxims, "He who cornes into a court of equity must 
come with clean hands," and "He who has done iniquity cannot hâve 
equity." A court of equity will leave to his remedy at law — will re- 
fuse to interfère to grant relief to — one who, in the matter or trans- 
action concerning which he seeks its aid, has been wanting in good 
faith, honesty, or righteous dealing. While in a proper case it acts 
upon the conscience of a défendant, to compel him to do that which 
is just and right, it repels from its precincts remediless the complain- 
ant who has been guilty of bad faith, fraud, or any unconscionable 
act in the transaction which forms the basis of his suit. I Pom. Eq. 
Jur. §§ 397, 398, 400; Medicine Co. v. Wood, 108 U. S. 218, 227, 
2 Sup. Ct. 436, 27 ly. Ed. 706; Marble Co. v. Ripley, 10 Wall. 339, 
357, 19 L. Ed. 955. 

How can the complainants in this case sustain their decree in the 
face of this indisputable rule? They sold and conveyed the prop- 
erty in controversy to the défendants on February 13, 1893, for the 
purpose of enabling them to lay water mains, to construct réservoirs 
upon it, and to use it to operate a system of waterworks for the 
town of Cripple Creek; and they agreed that their payment of the 
incumbrances upon it, which actually amounted to $1,900, although 
they were représentée to be only $1,400, should constitute a condi- 
tion précèdent to their right to the receipt of the purchase price. The 
défendants undertook to construct the works and to deliver to the 
complainants on or before August 15, 1893, the bonds and stock to 
the amount of $10,000, on condition that the complainants fîrst paid 
ofï and satisfîed the incumbrances upon the property which they 
bought. They built the waterworks over, and operated them bv the 
.use of, the property conveyed to the Michigan Company, ^^hey 
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failed to complète them until about 17 months after they had agreed 
to finish them. They laid only about 2j4 miles of water mains, while 
they had contracted to lay 3 miles. But the différences between 
promise and performance in the construction and opération of the 
Works ^yére so slight and insubstantial that the plaintiffs never men- 
tioned or objected to them in the course of a long correspondence, 
continuing more than a year, in which they often demanded the de- 
livei-y of the stock and the bonds and the completion of the pur- 
chase. The défendants never delivered either the stock or the 
bonds. The complainants never satisfied or removed the incum- 
brancés upon the property. On July i, 1895, this property had been 
enhanced in value by the construction and opération of the water- 
vs/orks and thé growth of the town until it was worth three times its 
value when the Fremont Company conveyed it to Smith in Febru- 
ary, 1893. Meanwhile the complainants had given no notice to 
the défendants that they claimed a forfeiture of their rights or a re- 
transfer of the, property on the only ground upon which they were 
entitled to it under the terms of the contract, — ^because the défend- 
ants had not constructed the System of waterworks in accordance 
with the terms of the franchisç^^ granted to J. A. Jones. On the 
other hand, they repeatedly demanded payment of the purchase 
price, and had threatened an action for damages if the payment was 
not made, thus affirming the sale, although they knew that thé 
Works had been built, and that they had been constructed under the 
franchise granted in 1893, and not under those evidenced by the 
ordinances of 1892 in favor of Jones. This was the situation of the 
parties and of the property in July, 1895. In this state of the case 
the défendants caused the trust deeds which they had agreed to pay 
off and to satisfy to be foreclosed, sold the title which they acquired 
under thèse foreclosures to the town of Cripple Creek for $26,500, 
and compelled the défendants to incur the expense of two suits in 
equity to remove the clouds of thèse proceedings from their title. 
After the decrees had been rendered to the efïect that thèse fore- 
closures were illégal, and that in eqiiity and good conscience the title 
taken under them was held in trust for, and must be conveyed to, 
the Michigan Company, the complainants instituted this suit, and 
prayed a court of equity to retransfer to and vest in them the title 
to ail this property, worth three times its value in 1893, because the 
défendants had not constructed. the works in exact accordance with 
the term? of the grant to Jones, and because they had not paid the 
purchase price. Could efïrontery go further? The payment and 
satisfaction of the incumbrances by the complainants was a condition 
précèdent to their right to a payment of the purchase price of the 
property by the terms of their contract. They gave the défendants 
no opportunity to pay thèse mortgages, no notice that they had not 
paid them, no notice that they would not discharge them. Without 
notice of their failure to perform their part of the agreement, they 
sought to tàke advantage of their. own wrong to rob the défendants 
of the property which they had purchased, and of that portion of 
the waterworks which they had placed upon it. They undertook 
to do this so secretly that the défendants should not become aware 
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of their purpose or of their proceedings until it would be too late 
for them to redeem from the incumbrances. They succeeded in 
eiïecting formai foreclosures of the two trust deeds, and in entail- 
ing upon the défendants the burden and expense of two suits in 
equity to avoid them. Their course of action constituted a bold 
endeavor to appropriate to themselves property of the défendants 
of the value of at least $20,000 by taking advantage of their own 
wrong,— ^by concealment, bad faith, and sharp practice. They failed 
in their endeavor, and this suit was an appeal to a court of equity 
to grant to them the same thing which they vainly sought to ob- 
tain by trickery and stealth. Their breach of good faith, their un- 
conscionable attempt to take from the défendants their rights in 
this property by stealth and sharp practice, closed the doors of ail 
courts of equity against their application for the relief sought in 
this suit, and perpetually repelled them from their precincts. They 
were perpetually barred by their own acts from obtaining any re- 
lief from a court of equity against the défendants relating to this 
property, or to the contract of the parties evidencing its sale. 

The complainants are entitled to no relief in this suit for another 
reason, Their bill is an application to enforce a forfeiture, and 
that relief is never granted by a court of equity. The coptract 
was an agreement of sale of the property, with a stipulation that, 
if the vendee failed to construct the waterworks under the fran- 
chises to Jones, it should reconvey the land, water rights, and rights 
of way for the ditch and réservoirs to the vendors. This was, in 
effect, a provision that the vendee should forfeit ail its rights to 
the property if it failed to comply with the grants to Jones. The 
purpose and prayer of the complainants' bill is to enforce this for- 
feiture. They seek to enforce it fdr insubstantial failures to com- 
ply with the terms of the agreement, when the great desideratum 
of the contract, the System of waterworks for the town of Cripple 
Creek, has been obtained, when the property has been greatly en- 
hanced in value by the labor and expenditures ôf the vendee, and 
when the provisions of the ordinances in favor of Jones hâve been 
substantially, though not exactly, complied with. Courts of equity 
uniformly décline to interfère to enforce forfeitures in such cases, 
and leave the complainants to their remédies at law. i Pom. Eq. 
Jur. § 459. 

It is said that, although the complainants were not entitled to 
the spécifie relief for which they prayed, yet this was a case of 
équitable cognizance, — a suit for the spécifie performance of a con- 
tract, — and that the court, having obtained jurisdiction of the sub- 
ject-matter, was warranted in investigating and determining the 
rights of the parties under their contract of sale, and in rendering 
a decree or a Judgment for the recovery of damages according to 
the very right of the matter. The position is well taken, and its 
soundness is conceded. The answer to it is that under the proofs 
in this case, and according to the very right of the matter, the com- 
plainants are barred from any relief in equity by their bad faith, 
concealment, and sharp practice in their dealing with the subject- 
111 P.— 10 
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mkttér of the suit, under the maxim that he who cornes into a court 
of equity. must cpine with clean handsv 

Finàlly, tWs is not a caçe in which the title to the property sold 
should bé tfarisfefrèd or conveyed back to the vendôrs. but it is 
one in which the légal injuries of the respective parties may be 
and should be compensated by damages. It is a casé, therefore, 
peculiarly appropriate for disposition by one or more actions at 
law. This fact is emphasized by the objection strenuously urged 
by thé coniplainarits tbat the claim of the défendants to recover 
the expenses which" they incurred in the suits to avoid the fore- 
closures càntiot be considered in equity, because this claim is the 
b^sis of a cause of action at law. The objection may not be ten- 
able, but in an action at law the claims of ail the parties to the 
damages which they hâve suflfered can be presented and tried upon 
their merits, while thèse claims cannot be considered in this suit 
in equity, because the plaintifïs are barred from ail relief hère by 
their own uricohscionable acts. 

The decree bëlow will accordingly be reversed, and the case will 
be remandèd to the court below, with directions to dismiss the 
bill without préjudice to the right of any party to the suit to liti- 
gate in any action at law any of the questions of law or of fact in 
issue in tbis suit. It is so ordered. 



SCHMIDT T. TBREY. 
(Cltfeult CoTHt, S, D. New York. August S, 1901.) 

JupOlfENT— TiMK FOR EnTRT— NE0B88IXY OV OboER OvbRRULING MoTION FOR 

New Trïai-. 

Whef e a motion for new trial has been submltted and taken under ad- 
visement, the clerk is not authorlzed to enter judgment until a formai 
order has beea made by the court denying such motion; and an opinion 
flied by the Judge denying the motion is not équivalent to such an order. 

On Motion tO" Vacate Judgment. 

The grounds upon which the motion was based appear from the 
foUowing afifidavits, upon the filing of which the court entered an or- 
der to show cause : 

"County of New York — ss.: Herbert O. Smyth, being duly swom, déposes 
and says: That he is one o£ the attomeys for the défendants in the above- 
entltled action, and has full knowledge of the same. That this was an action 
to recoyer for the loss of the services of plalntiflC's Infant son, who was In- 
Jured through the alleged carelessness and négligence of the défendants, 
and was tried beforè Mr. Justice Wheeler and a jury, at New York City, on 
February 9 and 10, 1899, and resulted in a verdict for plaintifC for the sum 
of one thousand dollars (?l,0OO). That upon the comlng in of the verdict 
the following proeeedings were taken, as appears from the stenographer's 
minutes: 'Mr. Jones: I move that the verdict be set aside, and a new 
trial granted,, upon the évidence taken during the trial and exceptions, on 
the ground that tte verdict is contrary to évidence, contrary to law, agalnst 
the welght of évidence, and for excessive damages. I move to set the 
verdict aside, and for a new trial, on those grounds, and on the case and 
exceptions take^. • The Court: You may, hâve a stay of forty days now and 
pendlng the motion. The stay Will last lintll the motion is dlsposed of , and 
will be for forty days anyway. Mr. Goeller: Does that stay thè entry of 
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judgment? The Court: This stays entry of judgment. It stays eyerythlng 
rlght where It is.' That on Aprll 26, 1899, your déponent argued a motion 
(or a new trial and to set aside the verdict, décision on whlch was reserved. 
On Marcb 29, 1901, the défendants' attorneys were serveo with a bill of 
costs and notice of taxation, returnable on Aprll 1, 1901, and that this was 
the flrst notice that your déponent or défendants' attorneys had that the 
said motion had been declded. That on March 30, 1901, your déponent had 
an examlnation made of records at the clerk's office of this court, and found 
that an opinion denying the said motions was filed on November 18, 1899. 
That no notice of the said décision ever appeared in the New York Law Jour- 
nal, In whlch paper are prlnted the décisions of ail the courts of record In 
the county of New York, nor was any notice ever glven or recelved by the 
défendants' attorneys of such décision; and your déponent is Informed by 
the attorney for plalntiff that he had no notice of the said décision untll he 
wrote to Mr. Justice Wheeler In March of 1901, and recelved a reply that 
the said motion had been decided on November 18, 1890. That judgment 
was entered hereln on Aprll 9, 1901, and a copy thereof served upon the 
défendants' attorneys by mail on April 10, 1901. That on May 11, 1901, 
the défendants served thelr proposed blU of exceptions, and recelved admis- 
sion of service thereof from the attorney for plalntlfC. That on May 10, 
1901, a bond on appeal was approved and flled, and on May 12, 1901, a wrlt 
of error was Issued returnable June 8, 1901. That on June 4, 1901, notice 
of settlement of the proposed blU of exceptions, returnable before Mr. Jus- 
tice Wheeler at Brattleboro, Vt., on June 8, 1901, was served on the attor- 
ney for plalntlfC, and due admission of service thereof glven, and that on 
June 5, 1901, settlement of the said proposed bill of exceptions was adjoumed 
by written consent of both parties to June 14, 1901, same hour and place. 
That on the same day the return of the writ of error was extended by the 
circuit court of appeals ten days from Jime 8, 1901, and that on June 13, 1901, 
the return day of the writ of error was again extended by the circuit court 
of appeals to and Including July 8, 1901. That on June 14, 1901, the original 
bill of exceptions, with notice of settlement, etc., were mailed to Mr. Justice 
Wheeler at Brattleboro, Vt. That before sendlng the bill of exceptions to 
Mr. Justice Wheeler for signature the défendants' attorneys asked the attor- 
neys for plalntlfC if they had any proposed amendments to make to the 
proposed bill of exceptions, and ofCered to extend thelr tlme to serve the 
same, and to adjoum the settlement of the bill of exceptions, and were 
told by Mr. Goeller, the counsel havlng charge of this case, that they had no 
amendments to propose. That from an examlnation of the records of the 
clerk of this court it is found that no order has been entered, signed, or filed 
upon the opinion denying the motions for a new trial or dlrecting the entry 
of judgment, but that on Aprll 9, 1901, judgment v/as entered wlthout any 
such order or direction. That the opinion denying the motion for a new 
trial was not signed by the justice dellverlng the same, and that submltted 
herewlth is a certifled copy of the said opinion, with a further certlficate of 
the clerk of the court that It Is 'the only paper flled in the f oregolng case on 
the 18th day of November, 1899'; and that from an examlnation of a copy 
of a letter written by the clerk of this court to Mr. Justice Wheeler and 
from a statement of the clerk of the court your déponent is advlsed and 
verlly belleves that no order denying the said motion for a new trial or for 
judgment has been signed, entered, or flled slnce said November 18, 1899, 
to date, or ever has been signed, entered, or flled in this action. That sub- 
mltted herewlth is a certifled copy of the judgment roU in this action. That 
your déponent has been informed by the clerk of this court that Mr. Justice 
Wallace is Jn the country for the summer. That Mr. Justice Lacombe wlll 
not be in the clty untll the latter part of July; and that Mr. Justice Shlp- 
man, whose résidence Is In Hartford, Oonn., is not In the clty, and that, 
therefore, an Order to show cause Is asked for, returnable before Mr. Justice 
Wheeler at hls ehambers In Brattleboro, Vt, or at the court house in the 
City of New York, should he so détermine, why the said judgment entered 
herein Aprll 8, 1901, and ail proceedlngs founded thereon, should not be 
vacated and set aside, and why an order should not be entered denying the 
Bald motion (or a new trial, and dlrecting the entry of judgment, and grant- 
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Ing to tfie défendants a reasohable tlmè In whlch to prépare and serve and 
f rbcnre to be allowed thelr blll of exceptions on the writ of ierror, and for 
such otber relief as mày Seem propeir, &nd pendlng such motion for a stay 
of ail proceedlngs. That no applicatloo for this order haa been made to any 
court or Jndge. Herbert 0. Smyth. 

"Swoirn to before me tbls 28th day of June, 1901. 

;: "Ed-wfltf A.> Jones, Notary Public, New York County." 

"County of New Tork-i-^gs.: Edwln A. Jones, belng duly sworn, déposes 
and sayjîî ::That he Is an attomey at law associa ted with the attorneys for 
the défendants In the aboye-entltled action. That on July 2, 1901, your dé- 
ponent called on Mr. Justice Wheeler at Brattleboro, Vt, In relation to the 
apriUçatjlon for this order, and Mr. Justice Wheeler then stated to your dé- 
ponent that he doubted very much whether he had authority to sign an order 
whtle he was not within the Southern district of New York, and requested 
your déponent to make application for this order to Mr. Justice Brown, and 
authorized your déponent, after an examlnation of the papers, to say to Mr. 
Justice Brown that he requested hlm to grant the order to show cause, and 
that he make Jtiretumable before Mr. Justice Lacombe; and that .Mr. Jus- 
tice Wheeler , stated to your déponent that it was hls usual custo'm to let 
matters referrlng to praçtlce be declded by the judges résident In the dis- 
trict in- which the question of praçtlce arose. That the blll of exceptions 
submitted tOi Mr. Justice Wheeler has not as yet been settled^ or ordered on 
file. That, except as above, no previous application for this order has been 
made to any ,eourt or Judge. Edwln A. Jones. 

"Sworn to before me this iSd day of July, 1901. 

"John W. Hutchinson, Notary Public N. Y. C!o." 

Robert Goeller, for plaîntiff. 
Edwin 'A. Jones, for défendant. 

THOMAS, District Judge. The entry of Judgment herein with- 
out an order denying the motion for a new trial was improper prac- 
tice, and has resulted in the inability of the trial judge to sign the 
bill of exceptions. Unless the parties can correct the error by suit- 
able stipulation, or an order entered nunc pro tune, the judgment 
must be vacated. 



UNITED STATES V. HOGG et aL 

district Court, W. D. Kentucky. January 5, 1901.) 

EXECUTIONS^ Validitt op Sa^P afteh Rbtdkn Dat— Kbntucky Statuts. 

The jKentUCky statutè of 1828, relating to exécutions (Morehead & B. 
St p. 638). brovided that "theofflçer may at any time before he re- 
turns thé original exécution sell any property taken by hlm in vlrtue 
of sald exécution, if the same shall hâve been levied upon before the 
expiration of the return day of the.sàme, notwlthstanding such return 
day may bave expiréd before the day of sale." This provision was sub- 
stantialiy carrled Into aU sùbs;e<iuent revis ions of the statutes, except 
that thè vfOTÛa "the expiration of " were omltted. Beld that, in view of 
the ÉeiiéraJ rule of law that the life of a'n exécution continues during 
the retujrti day, and that a levy may be made thereunder during such 
day,, Wbiçh rùle Is not abrogated by thç statute, Jt cannot be supposed to 
haVè! beeii the intentloji of the législature, by the omission of such 
.: woros, to prçh^blt a Salé after the return, day, under a levy made on that 
day, wbllë ï>ertnittlng such sale if lévy was madé on any other day dur- 
ing the llf é 6| th^ writ, but that such words must be deemed to hâve 
. been, oniltted as unnecessary, and, thé statute construed the same as 
thoti^b tbéy bail been retained. 
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On Pemurrer to the Showing in Response to a Motion for a 
Writ of Possession. 

R. D. Hill, for the United States. 
William B. Dixon, for défendants. 

EVANS, District Judge. The United States, pursuant to the 
Kentucky statute, has moved the court for a writ of possession 
and for a judgment for the possession of the tract of land de- 
scribed in the motion. The United States had become the pur- 
chaser of the land under an exécution issued from this court on a 
judgment rendered against Hiram Hogg. Some years before that, 
under writs of fîeri facias issued upon judgments rendered in the 
State court, the respondents had become purchasers of the same 
land. The exécutions from the state court were returnable on the 
first Monday in March, 1892. It appears from the calendar that 
the iîrst Monday in March was the 7th day of March in that year. 
The exécutions were levieid by the sheriff, into whose hands they 
had come on that day. Subsequently the sales were made pursuant 
to that levy. The respondents, relying upon their previous pur- 
chase, claim that they are the owners of the land, and were such 
when the purchase was made by the United States, and show thèse 
facts for cause against the motion, and to thîs response the United 
States has demurred. 

The question is whether the exécutions from the state court 
could lawfully be Imîed by the sherifï on the retum day of the 
writs, and, further, whether the sale could lawfully be made of 
the property after the return day of the exécutions, the levy not 
having been made until on the return day. The original statute 
(Act 1828) applicable to the subject is found in the proviso near 
the top of page 638 of Morehead & Brown's Statutes of Kentucky, 
in this language: 

"Provided, however, tliat the offlcer may, at any time before he returns 
the original exécution, sell any property talîen by him in virtue of said 
exécution, if the same shall hâve been levied before the expiration of the re- 
turn day of the same, notwithstandlng such return day may hâve expired 
before the day of sale." 

This provision was substantially carried into the Revised Stat- 
utes in 1860, except that the words, "the expiration of," were 
omitted. The applicable provision of the Kentucky Statutes now 
in force (section 1664, cl. 3) is substantially the same as that in the 
Revised Statutes, and the provision also stood substantially the 
same in the revision of 1873, known as the "General Statutes." 
There would, of course, be no difficulty in this case if the omitted 
words, "the expiration of," had been brought forward in the va- 
rious revisions of the statutes of Kentucky, to which I hâve alluded, 
and their omission might be taken as indicating the législative in- 
tention to change the statute so as to make an exécution not leviable 
on the return day, or rather to make a sale invalîd of property levied 
upon on that day. The efifect of this would be to make the exécu- 
tion expire for ail practical purposes before the return day, or, at 
least, with the beginning of the return day. But it seems to me 
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that that was not the législative intention. It seems to me that it 
would lead to an absurd resuit to so hold, particularly in "view of 
the fact that, under every décision and authority with which the 
court has become acquainted, the exécution must be regarded as 
continuing in force during the entire return day. This being so, 
the court must conclude . that ■ the words alluded to were dropped 
by accident, or because, notwithstanding their literal import, they 
were supposed not to enlarge the meaning of the enactment. If 
it be trué, as it is universally decided, that an exécution remains 
in force during ail of the return day, then the efïect of the conten- 
tion of ,the United States in this case would be that the législature 
meant tliat^ while it might be in force on that day, nothing could 
be done under it, or else, as already indicated, that the législature 
mçâ,nt, to destroy the validity of the writ itself at the termination 
of thé previous Saturday; the return day of such exécutions in 
Kentijcky almost universally being Monday, and in this way the 
exécution would hâve practically expired with the Saturday before 
the first Monday of the month, Sunday being dies non. 

There are certain fundamental principles for the construction of 
statutës which seem to me to obviate a resuit which, I think, would, 
under the circumstanceip of this case, be such as was not contem- 
platedby-the législature, ^ and I think there is ènough doubt in the 
case to make a resort to construction entirely proper. 

1. The gênerai and well-recognized principle is that the literal 
import of a statute should not be foUowed to an absurdity. Sams 
V. Sams' Adm'r, 8s Ky. 396, 3 S. W. 593; Biïd v. Board, 95 Ky. 
195, 24 S. W. 118; Feemster v. Anderson, 6 T. B. Mon. 538; Lau 
Ow Bew V. United States, 144 U. S. 59, 12 Sup. Ct. 517, 36 L. 
Ed. 340; Holy Trinity Church v. United States, 143 U. S. 457, 12 
Sup. Ct. 511, 36 L. Ed. 226. 

2. In whatever language a statute may be framed, its purpose 
must be determined by its natural and reasonable efïect. Collins 
V. New Hamp^hire, 171 U. S. 34, 18 Sup. Ct. 768, 43 L. Ed. 60, and 
cases cited. 

3. Cases within the reason, thôugh not within the letter, of a 
remédiai statute, are embraced in it. Watts v. Pettit's Heirs, l 
Bush, 157. 

4. Every statute ought to be expounded, not according to its 
letter, but according to its meaning. The intention of the législa- 
ture is always the controlling principle, if it can be ascertained. 
Bailey v. Gom., 11 Bush, 689. 

5. It seems to the court that it would be an absurdity to say, in 
view of thés* suggestions, that the législature intended that exécu- 
tions shoûld not be levied on the return day of the writs, notwith- 
standing the fact that those writs were alive during that entire day. 
It seems tQ the court that it would be an absurd resuit to which 
we should be led by so construing the statute as to hold that it 
meant that the exécution could not lawfuUy be lemieA on the return 
day, because under the statute a scHe of the property levied on 
coukl not be made by reason of the fact thatit was levied on the 
last day of its life. This conclusion would be inévitable, or else 
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we would be compelled to hold that, although a Iffvy could be 
made under the exécution on that day, there could not be a sale 
because the levy was made on the last day of the life of the writ, 
notwithstanding there might be such a sale if the levy was made 
on any previous day of its vitality. Unfortunately, the court of ap- 
peals of Kentucky has not passed upon this question, either since 
1828 or since 1860, so far as the court has been able to iind from 
the reported cases. In deciding the case before the court we must 
proceed upon the idea that the authorities universally hold that 
writs of fieri facias are exécutable, so far as levying the same are 
concerned, at ail times up to the close of the return day, and that 
they do not become functus officio at the close of the day iefore 
the return day. This gênerai principle being established as to the 
time of the expiration of the life of the writ, it would lead to an 
absurd resuit to say that a sale of property legally levied upon 
on the return day could not be made because the property had 
been taken (that is, levied upon) by the sherifï before the beginning 
of the return day. Such a construction would make a discrimina- 
tion against levies made on the return day, — the last day of the 
life of the writ, — which would be unreasonable and absurd. The 
statute referred to nowhere provides that a l&uy is not good if made 
on the return day. It relates only to sales of property taken un- 
der the exécution, and provides that there may be such sales not- 
withstanding the expiration of the life of the exécution, so far as 
other objects are concerned. Its vigor is continued by the stat- 
ute for the purpose of making the sale. If property may be taken 
or levied upon under the exécution on the return day thereof, it 
would lead, as before stated, to an absurd resuit to hold that it 
could not be sold, after being thus lawfuUy taken under the writ, 
because the levy was made on the last instead of some earlier day, 
of the writ's life. It seems to the court that there could be no 
reasonable grounds for prohibiting the sale under a levy made 
on the last day of the writ which would not as well apply to one 
made on any previous day. There being no reason for any dis- 
crimination in the premises as against levies upon one day rather 
than upon another, the court must hold that the législature did 
not intend to provide that there might be a sale after the return 
day of property taken under a levy on one day any more than a 
sale of property taken under a levy on any other day. 

The court does not mean to say that the case is free from difïi- 
culty. On the contrary, the court feels the stress of the argument 
that the words alluded to as having been omitted in the revision 
were so omitted for a material purpose. The court, however, does 
not yield to this argument, because, while literally it might appear 
to be Sound, it does not enable the court to reach the sensible 
intention of the législature, or any intelligent reason upon which 
it acted, otherwise than upon the lines suggested in this opinion. 
It seems to the court that if the lefvy in this case was valid, as ail 
the authorities seem to indicate, there is no reason why the sale 
was not equally valid. 

It results that the demurrer to the response must be overruled. 
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MBYER et al. V. RIOHARDS. 

(Olrcolt Court of Appeals, Thlra Circuit. November 4, IS&l.) 

AppEAii AND Ebkor—Rbvibw— Instructions. 

Where the charge glven by the court covers the entlre case, and 
propériy submits It to the jury, it is not réversible error to refuse (urther 
instructions requested. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

John H. Backes and Michael Duïiii, for plaintififs in error. 
Arthur J, Baldwin, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

ACHESON, Circuit Judge. Samuel W. Richards brought an 
action in the court beloyv against Meyer Bros, to recover damages 
for a breach by them of a written contract, of which the f oUowing 
is a copy: 

"Mémorandum of agreement, made thl», 12th day of Oçtober, 1899, be- 
tween Meyer Brothers, of Paterson, New Jersey, and Samuel W. Richards, 
of New York City, wltnesseth: That sàld, Meyer Brothers agrée to employ 
said S. W. Richards as gênerai manager of thelr department store in the 
cijty of Paterson, N. J., and sald S. W. Richards accepts said employment, to 
begln OctOber 12th, 1899, and to continue for the term of two years from 
that date,' atthe yearly salary of flfty-flve hundred dollars ($5,500.00), to be 
paid in equal monthly Installments of $458.33 per month, which sald Meyer 
Brothers agrée to pay. Sald S. W. Richards agrées faithfully and dlligently 
to dlschargè thé dutles assigned to him as such gênerai manager by said 
Meyer Brotiiers. It is' expressly understood and agreed, however, that 
either party , may termlnate thls contract at the end of one year from its be- 
ginning by glvlng at least three months' notice in writiug of the intention so 
to do. S. W. Richards. 

"Meyer Bros." 

The plaintif! below recovered a verdict for $5,303.08, and judg- 
ment thereon was entered. This writ of error is brought by the 
défendants below to reverse that judgment. 

It appeared that the plaintifï entered upon the discharge of his 
duties under the above contract oh Monday, October i6th, and 
that he was discharged by the défendant at the end of two weeks, 
namely, on November i st. The case turned upon the question (as 
to which the testimony of the parties confiiicted) whether the dis- 
charge was for good cause. The assignments of error go to the 
refusai of the court to charge the jury in accordance with four 
spécial requests for instructions subniitted on behalf of the défend- 
ants. The first of thèse requests was in the words following : 

"If the Jury belleve that on October 31st, Leopold Meyer, one of the 
défendants, ordered the plalntlff to change thelr advertisement in the Pater- 
son News of October 30th so as to adrertise In the next issue of that paper 
the 'Altération Sale,* then golng oto at the défendants' store, and the plain- 
tiff dlsobeyed that order, the défendants were justified In dismlssing him 
from thelr employ; and, if that was the cause, or one of the causes, for 
the disch'arge, the plalntlff cannot, recoyer." " 
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Now, while ît îs tnie that the court did not specifically answer 
this proposition, it was substantially afïirmed in and by the gên- 
erai charge. Thus, in concluding a discussion of the alleged will- 
ful disobedience of an order to change the above-mentioned ad- 
vertisement, the court said: 

"On the other hand, a direct and dellberate disobedience of orders Is a 
violation of the contract of service; and, when It Is once made out under 
such circumstances as will jnstlfy the jury in believing it to be dellberate, 
then it warrants the conclusion that the other party la justlfled In dischar- 
glng the one who Is thus forgetful of hls duty, and has so contravened the 
terms of hls contract of service." 

And again, at the close of the charge, the court said : 
"I wlU only repeat that, in order to find a verdict for the plalntlff, y ou 
must be of the opinion that he was dlscharged without reasonable cause; 
that is, that there has been shown to you on the part of the plaintifC no in- 
compétence for the spécial duties that he assunied, no spécifie, dellberate, 
and undoubted disobedience of orders, and no such conduct — no such acts — 
on his part from which you would be justified in inferrlng that he lacked 
those qualitles whleh would be necessary to render him capable of perform- 
Ing the duties that he had uhdertalien." j, 

The hypothetical statements upon which the other requests were 
based, namely, that the plaintiff's conduct towards the employés 
was coarse, abusive, and insulting, and humiliated them in the prés- 
ence of the customers, and that he frequently neglected to perform 
the duties he had undertaken in respect to advertising, in our judg- 
ment, were not warranted by the évidence. But, finally, the gên- 
erai charge of the court was fuU and fair. The instructions given 
to the jury adequately covered the facts and law of the case, and 
the détermination of the controlling issue of fact was left to the 
jury upon ail the évidence. More than this the défendants had 
no right to demand, and no error was committed by the court in 
declining to answer the spécifie requests. Thus, in Railroad Co. v. 
Horst, 93 U. S. 291, 295, 23 1>. Ed. 898, 899, the suprême court, 
speaking by Mr. Justice Swayne, said: 

"It is the settled law In this court that, if the charge given by the court 
below covers the entlre case, and submits it properly to the jury, such court 
may refuse tô instruct further. It may use Its own language, and présent 
the case in its own way. If the results mentloned are reached, the mode 
and manner are immaterlal. The court then has done ail that It is bound 
to do, and may then leave the case to the considération of the Jury. Neither 
party has the right to ask anythlng more. Laber v. Cooper, 7 Wall. 565, 
19 L. Ed. 151." 

We find no error in this record, and the judgment of the circuit 
court is therefore afïirmed. 



KALLMBKTEN v. COWBN et al. 

(Circuit Court of Appeals, Slxth drcult October 26, 1901.) 

. , No. 892. 

Railroads— Accident at Crossing— Failure to IjOok. 

A person who In broad daylight, without loolilng, and without any 
valid excuse for not loolilng, walked upon a railroad crosslng wlth which 
he was famlliar, and was klUed by a passing train, when, it he had 
looked, he could hâve seen the train for several hundred feet befor« ba 
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reached the erossjug, was guiltgr of contrlbutory négligence whieh pre- 
clndeB^ recoyery for hls deatîL 

In Efror to the Circuit Court of the United States for the North- 
ern District of Ohïo. i j ' 

H. E. Bell, for plaintifï in error. 

J. H. Collins, for défendants in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

PER CURIAM. Conrad Kallmerten was killed at a point where 
one of the streets of Mansfield, Ohio, is crossed obliquely by a 
switching track of the railroad company. The court below, on 
the conclusion of the plaintiflf's évidence, instructed the jury to find 
for thè défendant by reiason of the contrlbutory négligence of the 
deceased, and this is the only error relied upon. The judgment 
must be affirmed. The accident occurred in broad daylight. The 
deceased was familiar with the crossing. He was walking in the 
Street, and cOùld bave seen the approaching cars for several hun- 
dred feet before he reached the crossing, if he had looked. The 
évidence was conclusive that he did not look before goirig on the 
track, and rio légal excuse appears which would justify or excuse 
his want ôî attention to his surroundings. 

Judgment affiirmed. 



MOON^â.^XHOR CONSOL. GOLD MINES, Limited, v. HOPKINS. 

(Circuit Court of Appeals, Elghth Circuit. October 14, 1901.) 

No. 1,479. 

1. APPBAL A|ÏD ESftOB— EVIDBNCB TO SdsTAIN VERDICT — QbOUNDS BxCLnDBU 

BT Tbui/; Court. 

A Verdict cannot be sustàlned upon grounds which the trial court 
explléltiy èxcllided froin thie considération of the jury by its rulings and 
instructions; nor can the appellee be heard to urge such grounds in the 
appellate court, where he took no exceptions to such rulings or Instruc- 
tions..' ,,.,■',. 

8, Mastbr AND Servant^ Unsafb Placb to Work— Assumed Eisk. 

The, gênerai rule In respect to the duty of a master to provide hls 
servants; liwltb a reasonably safe place In whlch to work cannot be 
appliedtp a case where a servant when Injured is engaged in performlng 
such-^uty of the master, by maktag safe a place which has become dan- 
gerous durlng the progress of the work, or from the manner in which 
the wjork was done. In such case the relation between the master and 
Servant is changed, and the servant assumes the rlsk incident to the 
dangerous condition of the place, as one of the hazards of the employ- 
ment. If he knows of It, or should know of It in the exercise of ordinary 
care and observation; and in an action for his Injury it Is Immaterlal 
whether the place originally became dangerous through the négligence 
of the master or noti "' 

8. Samb^ ACTION >borD:biathof Servant. 

Défendant was engaged in excavatlng a chamber In its mine for a 
pumè house about 30 by 50 feet în slze, and plalntlff's son was employed 
in operating a car for removlng the lopse rock taken out to the elevatlng 

. shaft . Whiep he had been so employed about 4 weeks, and the room 

1 Afisumption of rlsk Incident to employment, see note to Ballroad Co. t. 
Hennesspy, 38 CS, Q, A. 3J.4. 
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had been excavated to the required size, except in height, a pillar left 
to support the roof "was removed; and large quantlties of rock fell, 
and contlnued to fall at intervais thereafter, rendering the room unsafe 
to work in. Défendant theh commenced timberlng next to the entrance, 
removlng the fallen rock as the work progressed; the men being sup- 
plled with long hooks to enable them to pull ont the rock while remain- 
ing under the protecting tlmbers. They were warned by the foreman 
not to go beyond the tlmbers. PlalntifC's son, while so working with 
others 10 days after such work commenced, and while under the tlm- 
bers, was killed by a pièce of rock which fell outside the timbers, but, 
striking on a pile of rock, was deflected under them. The deceased was 
20 years old, but was not an experienced miner. BeU, that there was 
nothing in such facts to charge défendant with a fallure to exercise 
reasonable care and précaution to render the place as safe as the nature 
of the work would permit, but that the cause of the death was one of 
the dangers of which deceased must hâve known, and of which he 
assumed the risk, as one of the hazards of the employment 
Thayer, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

This suit was instituted by Mary A. Hopkins, the défendant in error, 
against the Moon-Anchor Consolidated Gold Mines, Limited, plaintifC in 
error, to recover damages under the statute of Colorado for the death of her 
son Phineas Hopkins, alleged to hâve been caused by the wrongful act of 
the défendant. It is chargea that in March, 189i), the défendant, a mining 
corporation, was engaged in excavating a pumping station or chamber at 
the slxth level of its mine, in ground liable to cave in unless supported by 
proper tlmbers; that deceased was working for défendant in the capaclty 
of a trammer (that is, operating a car for the purpose of carrying away 
the loose rock and débris that might resuit from the excavating processes, 
along the drift to the elevated shaft of the mine); that while so engaged he 
was struek by loose and falling rock from overhead and instantly killed. 
The spécifie négligence chargea against défendant corporation is that it 
knowingly falled and omitted to properly secure or timber the roof of the 
excavation so as to make it safe for employés working under it. This al- 
leged négligence was denied by défendant, and further défenses were inter- 
posed: (1) That the risks and dangers whleh caused the death of plaintiff's 
son were necessarily Incident to his employment, and were assumed by him; 
(2) that the station in question was at the time of his injury and death 
undergolng necessary repairs, and that ail dangers Incident to the place of 
work were obvions and known to him. The plaintiff at the trial introduced 
her évidence, and at its conclusion défendant moved the court to direct a 
verdict in its favor. The court declined to do so, and défendant, after sav- 
ing proper exceptions, elected to introduce no évidence, but to stand on the 
case made by plaintifC. There were a verdict and judgment for plaintiff. 
Numerous errors were asslgned, but the one chiefly relied on in argument, 
and which alone needs considération at our hands, is that the court erred 
in not directing a verdict for the défendant 

O. L. Dines (Tyson S. Dines and Elmer E'. Whitted, on the brief), 
for plaintifï in error. 

W. O. Temple, F. P. Crews, and B. F. Montgomery, for défend- 
ant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The only question to be answered on this writ of error is whether 
there was any substantial évidence to support the verdict as rendered. 
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The uncontradicted facts of the case are substantially as follows: 
The deceased, although a minor, had passed his twentieth year, and 
was in fuU possession of wèll-developed faculties of body and mind. 
He had béeii' at work as a trammer at the sixth level of defendant's 
mine for a period of four weeks or more, during which time défend- 
ant had been engaged in excavating the pumping station in question. 
He had witnessed and participated in the work from the beginning. 
During^ this time the narrow drift which run out from the shaft had 
been wîdened and extended so as to constitute a room of about 30 
feet by 50 feet in dimensions. Prior to March 18, 1899, the work of 
excavating the pump station had progressèd so far that it had then 
nearly reached the latéral dimensions intended for it, but had not 
been excavated to the height required. Occasionally during the 
progress of this excavation prior to March i8th rock had fallen from 
the roof, but there had been no substantial caving. During the 
progress of the work a supporting pillar of earth an4 rock, 8 or 10 
feet in dimensions, had been left to support the roof of the station. 
On March l8th this pillar was eut or shot out. This occasioned a 
serions cave-in or dropping of a large amount of rock from the roof 
of the station to the floor, and necessarily stopped such further 
excavation as was necessary to complète the room as originally in- 
tended, Immediàtely thereaftêr ail excavating work, except such 
as was necessary to permit timbers to be put in place, was stopped ; 
and from that day until the day of the accident, which occurred 10 or 
1 1 dâys thereaftêr, ail work was directed to removing the fallen rock 
and débris, and tirabering the roof of the station to prevent further 
falling of the same. The défendant began the work of timbering 
at that portion of the s-tation nearest the shaft; and progressèd out- 
ward towards the further end of the station. This was done to per- 
mit the workmen, after the fîrst timbers had been put in place, to do 
the further work of renioving the fallen and falling rock under the 
protection of supporting timbers. While this work was progressing, 
rocic frequently fell from various parts of the roof of the station 
which remained untimbered. The work of removing the rock and 
débris and securing the roof with timbers continued uninterruptedly 
from March i8th to March 28th. During ail this time plaintiiï's son 
worked with the other men in the common purpose of cleaning out 
the chamber and putting it into a safe condition. The physical facts, 
as well as the undisputed testimony of the witnesses, in our opinion, 
clearly show that he was fully aware of the changed situation result- 
ing from the cave-in of March i8th and of the character of the work 
and the dangers incident to it which ensued thereaftêr. The défend- 
ant on or before March 28th: had- provided hooks with long iron 
handles to be used by the workmen in pulling rock which had, fallen 
outside of the screening of the timbers back underneath the same. 
On the morning of March apth the midnight shîft, as it was called, 
including the deceased, came on duty, atid went down to the station 
to work. They were shown the hooks which had been provided, and 
told not to go beyond that portion of the station over which the 
timbers had been placed ; the foreman designating the same as the 
"dead Une," The deceased went to a, point in the station under the 
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timbers, safely inside the dead lirie. He had a rope in his hand, and 
had just made a remark to the effect that he would lasso some of the 
loose rock lying outside, when a large rock fell from the roof of the 
station just outside the timbering, to the ground below, struck on 
a pile of rock formed by a cave-in of the night before, was deflected 
ander the timbers and crushed the deceased, causing his death. 
A critical reading of ail the évidence discloses no substantial fault 
or want of due care on the part of the défendant in conducting the 
work after the cave-in of March i8th. The trial court ruled out ail 
évidence tending to show négligence in the manner of excavating 
the chamber prior to March i8th ; but notwithstanding such ruling 
the facts and circumstances suggested by questions propounded to 
the witnesses, and appearing in the description of the locus in quo, 
tended to show that the défendant had not employed ordinary care 
in the excavation of the station prior to March i8th. Excavating 
so large a cavity without supporting the roof otherwise than by leav- 
ing one pillar of earth and rock, and subsequently cutting out that 
pillar without making adéquate provision to prevent a cave-in, were 
circumstances which might hâve Justified a recovery on the ground 
of négligence if any one had been injured by the cave-in of March 
iSth. It is upon évidence of this character, unavoidably permeating 
the record, although ruled out as incompétent by the court, that 
plaintiff's counsel rely in argument and brief to establish the requisite 
négligence on the part of the défendant. Without pointing out any 
substantial acts of négligence — any want of ordinary care — in the 
conduct of the work in hand after March i8th, counsel for plaintiflf 
say in their brief and argument : 

"It is true that tbe sole question of négligence submitted to tlie jury by 
the instructions of the court was whether the défendant company, after 
the cave-in of March 18th, proceeded with reasonable diligence, and as a 
reasonably careful person would hâve done under the circumstances, to 
timber the station for the purpose of making it as safe as it reasonably could 
be made under the circumstances. But the négligence of the défendant in 
suffering its premises to become dangerous is a factor vehich is consplcuous 
In the record in this case. It was an élément which the jury doubtless did 
consider, and which they had a right to consider, notwithstanding the court's 
instructions, and we hâve a right to rely upon this fact In support of the 
verdict." 

For two satisfactory reasons, we cannot agrée with counsel. In 
the first place, the case was not tried on any such theory and de- 
fendant had no opportunity to meet any such issue, and no such 
issue was in point of fact tried. The learned judge who sat at the 
trial of the case charged the jury as f ollows : 

"There is no testlmony In this case showing that the défendant was négli- 
gent in making the original excavation in the manner in which it did. 
* • * [AU testlmony to that effect having been ruled out by the court] 
That question, however, could not affect the question of the liability of the 
défendant, as It Is clearly shown by the évidence that the original excaVa- 
tlon was not the proxlmate cause of the injury, and it could not be held to 
be llable in this case even if In that portion of the work it had been négli- 
gent. On the ISth of March, several days before this accident occurred, 
several tons of rock fell from the roof of the excavation, thereby demonstrat- 
ing that the premises were dangerous; and thèse men were engagea at the 
time of this -accident In endeavoring to make a dangerous place Bafe.- The 
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questl&n, therefore, Is whether or not the défendant used ordinary care In 
provldlng a reasonably safe worklng place for the deceasëd, under the cir- 
cuinstànces as dlsclosed by the évidence. In other words, If you believe 
from thé etldence that, àfter the cave-ln on the 18th of Marchi the défend- 
ant, wlth reasonable diligence, and In a manner snch as a reasonably care- 
f ul person would hâve pnrsued under ail the clrcumstances, proceeded to 
tlmber the station for the purpose of putting the station In a condition as 
safe as It reasonably eould be put In under ail the clrcumstances, and that 
the deceàsed, Phlneas Hopkius, knew, or by the exercise of reasonable care 
could haVe learned, the jpurpose of the work, then you are instmcted that 
he must 'be held to baye assumed the inereased hazards incident to putting 
the station In a reasonably safe condition, of which he knew, or of which 
one of hls âge, Intelligence, and expérience could hâve learned by the exer- 
cise of reasonable diligence." 

During the , progress of the trial plaintiff's counsel propounded 
questions to several witnesses relating to the proper method of ex- 
cavatiijg the chamber originally. The following question propound- 
ed to witness King is a fair, sample : 

*'Q. -Nowj Mr. King, you may tell the Jury whether or not. In your opinion, 
based upon your observation . and expérience as a practical tlmberman, this 
excavation çould hâve béen secùred by tlmbering as the work progressed 
so as t(> hâve avolded the caVe-ln and the danger to the employés." 

To this question, and ail others of similar character, defendant's 
counsel objected, and the objections were sustained by the court. 

From the charge and rulings just referred to, the theory of the 
trial is apparent. The court refused to permit any inquiry into the 
method adopted in making the original excavation as a basis of the 
charge of négligence, and explicitly took from the jury any con- 
sidération of the facts attending the sa:me. Plaintifï's counsel, ac- 
cording to the record, stood silent, taking no exceptions either to 
the charge or rulings, or otherwise dissenting therefrom. Instead of 
saving proper exceptions, submitting to an adverse verdict, and duly 
prosecuting a writ of error to test the correctness of the court's 
rulings, as, in the light of the uncontroverted facts, showing no 
culpable négligence after March i8th, they should hâve done, they 
resorted to the highly-improper and indefensible practice of under- 
taking to secure a verdict in contravention of the law as laid down 
by the court. Not only so, but they boldly avow in their argument 
and brief before us, as already seen, that, notwithstanding the in- 
structions of the court, the jury had a right to disregard them, and 
to consider facts explicitly taken from them by the court. They 
practically concède that they must rely upon the suggestions of facts 
so excluded by the trial court, if the verdict and judgment below 
are to be sustained. In other words, they propose to try in this 
court a case that was not tried below, and to try it, not on the record 
as made, but on a record counsel say would hâve been made if 
they had had their own way,— not on évidence duly taken and pre- 
served, but on évidence not taken or preserved ; not on exceptions 
duly taken or assignments of error properly fîled, but on mère sug- 
gestions of érror now for the first time made by them. The bare 
Statement of the proposition condemns it as revolutionary and dan- 
gerous, and, if there were nothing else to justify our judgment, 
we would not hesitate to say that we cannot, on the record now 
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before us, give any considération to the supposed facts showing nég- 
ligence in the original excavation of the chamber in question. But, 
as the question relating tp the competency of such évidence was 
fuUy argued by counsel on both sides, we hâve deemed it best to 
express our views concerning it, for the guidance of the trial court 
at the next trial. 

We fully agrée with the court in its holding that the method of 
making the original excavation was not the proximate cause of the 
injury to plaintiff's son. By "proximate cause" we mean that mov- 
ing or actuating cause which in the natural and orderly séquence of 
events, and without the intervention of another, new, sufïicient, and 
responsible cause, produces a given resuit. In our opinion, a new 
and adéquate cause of the death in question arose aftgr the original 
excavation was made. It consisted of the risks and hazards attend- 
ing work in a dangerous place, — not one that had theretofore been 
dangerous, but one which by reason of the exigency of the occasion 
had become peculiarly hazardous and risky, and one which impera- 
tively needed immédiate attention to render it safe. The défendant 
was required, on account of the catastrophe of the i8th, to proceed 
immediately tomake a place which had become dangerous, reason- 
ably safe. Plaintifï's son voluntarily entered upon this new work. 
New relations arose between him and his employer, whereby the 
duties and obligations of the employer towards him had materially 
changed. In Finalyson v. Milling Co., 14 C. C. A. 492, 67 Fed. 507, 
this court had under considération a similar question. That waâ a 
case where a miner was killed by a mass of earth falling upon him. 
This court, by Judge Sanborn, there said : 

"It Is the gênerai rule that It Is the duty of the master to exercise ordl- 
nary care to provide a reasonably safe place In which the servant may per- 
f orm his service. * * • But this rule cannot be Justly applied to cases In 
which the very work the servants are employed to do consists in mailing a 
dangerous place safe, or in constantly changing the character of the place 
for safety as the worlj progresses. The duty of the master does not extend 
to lieeplng such a place safe at every moment of time as the work progresses. 
The servant assumes the ordlnary risks and dangers of his employtnent 
that are known tp him, and those that niight be known to him by the exer- 
cise of ordlnary care and foresight. When he engages In the work of mak- 
ing a place that is known to be dangerous safè, or in a work that in its 
progress necessarily changes the character for safety of tbe place In which 
it is perf ormed as the work progresses, the hazard of the dangerous place 
and the increased hazard of ; the place made dangerous by the work are 
the ordlnary and well-known dangers of such place, and by his acceptance 
of the employment the servant necessarily assumes them." 

This court, alsô, in an opinion delivered by Judge Thayer in the 
case of Railway Co. v. Jackson, 12 C. C. À. 567, 65 Fed. 48, after 
enunciating the gênerai rule of duty of a master to provide a reason- 
ably safe place for his servants to work, says : 

"It frequently happens that men are employed to tear down buildings or 
other structures, or to repair them after they hâve become Insecure, or it 
inây be that the work undertaken by the employé is of a kind that is câlcu- 
ïated to render the premises or place of performance, for the time belng, 
to some estent insecure," "In cases such as thèse the servant undonbtedly 
assumes the increased hazard growing out of the détective or Insecure con- 
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djtlon of' the place where he Is requlred to exercise Ms calUng, and the 
doctrine above^tatedc^gmot be properjyapplied." 

In the case of Raiïway Co. v. Brown, 20 C. C. A. 14';, 73 Fed. 970, 
in the circuit court of appeals for the Sevènth circuit, a similar case 
was undér considération. It is there said: 

"Theye is a duty on the part of a jnaster to provide lils servants a safe 
place In- wHich to work^but manife^tly that principle is not applicable to a 
case like tbls, where the place becomes dangerous in the progress of the 
work, elther,necessarlly or from the manner in which the work is done." 

The foregoing décisions demonstrate that the measure of duty 
and obligation of a ijiaster to his servant, when the work voluntarily 
undertaken by the servant consists in making a dangerous place safe, 
is materially |changed from that prevailing under the gênerai rule. 
It may be that négligence in making the original excavation occa- 
sioned the new risks and hazards to which plaintifï's son voluntarily 
subjected himself, but it cannot, in our opinion, be true that the fîrst- 
mentioned négligence, remote not only in time, but in connection 
with the injttry, was the actuating cause, when it appears that the 
deceased of his own free will determined to cope with thèse risks 
and hazards, and, for a priée satisfactory to him, assumed the liability 
incident to thèmv In this, his own voluntary conduct, is found the 
intervening proximate and responsible cause of his injury. As al- 
ready observedy no siibstantial évidence is found in the record tend- 
jng to show any want of reasonable précaution or care on the part 
of défendant in the performance of the difficult task rendered neces- 
sary bythescasualty of the i8th of March. Indeed, ingenious coun- 
sel hâve suggested no expédients which might hâve been resorted to 
b^y défendant tp haye mo^e safely done the same; but they prac- 
tiçally re^t tbeir case, for. négligence, upon the attempt to connect 
the injury with the original excavation. This having failed, nothing 
is left to show négligence oti the p;a,rt of défendant, such as to entitle 
plaifttifï to r^çpver; and under the aiithority of the cases of Finaly- 
sQîi iv. Miliing.Ço., Rail\yay Co.v. Jackson, and Railway Co. v. 
ièrown, .supra, the deceased, by voluntarily engaging in the work 
of making a dangerous place safe, aësumed ail the risks attending it 
Whicji were. kiidwn to him, pr Which Ijy the exercise df ordinary care 
ànd toresight might havé been kndwn,to him. 

An efifort îs made to justify sending the case to the jury on the 
issue whether the deceased knewi'Oil' bythe exercise of ordinary care 
might hâve kht>Wn, the dangereinçîdèiit to the wprk in which he 
was engaged. The contention tliat hé might havè worked in this 
dapgerous placç from thçiSth pf March to the time of his injury 
0»j|he 29th(|f -March without beipg informed pf the nptorious and 
r^^jiifçst dangeîjrfittending ^h^ "wovU, or that he might not hâve heard 
the plain and clear caution of the foreman, or the fréquent comments 
of his co-employés about the danger, as well as other equally im- 
ftôbàblè hypothèses pf cqù'îisël, làre^'éntitlÈd to little considération 
at Qur,jiati4s^tW|ïen!we beaifji;! i|îîind jthe great and undisputed facts 
aiready referredifeb. He was full grown, and possessed of the usual 
faculties of adult manhood; He had had at least four Weeks' expé- 
rience iii and âb but the vefy place wheré he sustained his injiiry. He 
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had had at least one full week's expérience, in connection with other 
■workmen, in the performance of the dangerous work undertaken by 
him and them. He knew ail of the physical facts constituting 
danger. He saw them with his eyes, and heard of them with his 
ears. Thère was nothing mysterious or scientific to prevent full 
appréciation on his part. Such being the facts, plaintifï will not be 
heard to say that deceased did not know or appreciate the danger. 
King V. Morgan (C. C. A.) 109 Fed. 446, and cases there cited. The 
trial court was so impressed with the conclusion last stated that it 
charged the jury as follows : 

"As I view thls testimony, It dld not require an esperienced miner to dé- 
termine ttiat this place was exceedingly dangerous. I think any man of 
ordinary intelligence, under the facts as disclosed in this case, could hâve 
ascertained that fact; and, indeed, In view of the précautions taken by 
the défendant company, not only by cautioning the men, but by provldlng 
thèse long iron hooks to be used by them in order that they might remain 
under the timbers, [they] could not help but know the dangerous character 
of the work in which they were ail engaged." 

The case is therefore one in which the deceased, without any pro- 
test or objection, entered upon and continued in an employraent at- 
tended with well-known, constant, and continuing danger and risk to 
himself. The authorities hereinbefore cited and referred to abun- 
dantly show that he voluntarily assumed ail such danger and risk. 
This conclusion renders it unnecessary to pass upon the question, 
elaborately argued by counsel, whether under the statutes of Kansas 
the mother could maintain this action without alleging in the com- 
plaint that her minor son was unmarried. 

The judgment is reversed, and the cause remanded to the circuit 
court, with directions to grant a new trial. 

THAYER, Circuit Judge. I am unable to concur in the forego- 
ing opinion of the majority, and, in order to make the reasons for 
my dissent more clear, it is necessary to make a brief further référ- 
ence to the facts as disclosed by the record : The work of excavat- 
ing the pumping station, which is described in the majority opinion, 
had been in progress about six weeks prior to the accident ; and dur- 
ing that period the plaintifï's son Phineas Hopkins had been em- 
ployed merely as a trammer, or an ordinary laborer, to remove loose 
rock as it was broken down by the miners. He was not a practical 
miner when he was employed by the défendant company, but had 
been raised on a farm, and had worked for a time as a teamster in 
a lumber yard. Testimony was ofïered by the plaintifï and admitted 
by the trial court which established the following facts : The pump- 
ing station,: which was 50 feet long, and from 30 to 35 feet wide and 
16 or 12 feet high, was not excavated out of solid rock, but in rock 
which had fissures and fractures therein, through which water perco- 
lated. Nearly a month before the accident, and before the pumping 
station had been excavated to the full extent contemplated, and 
while the excavation was under way, thè head timber man of the de- 
fendant companiy, King, after examining the premises,^ advised its 
gênerai foreman,; Sisk, that, owing to the slippery charaCter of the 
ground, the excavation ought to be caught up with timbers before 
111 F.— 20 
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it had propçeded too far, as otherwise h woald hp dangerous. The 
saine foremïin was advised by a practical miner by the name of Bird- 
sail about the 8th of March that the excavation ought to be timbered 
before the work of excavation proceeded further, as it was very 
dangerous. Thèse warnings were both disregarded, the work was 
allowed ito proceed, and an excavation was made of the dimensions 
heretofore : stated, leaving in the meantime nothing to support the 
roof but a single pillar of earth and rock about 8 by lo feet in 
dimensions, which was left standing at the extrême end of the ex- 
cavation immediately adjoining the shaft. Orders were eventually 
giveji to shoot out this support, and it was removed before any 
timbering was done ; and when such order was given, or shortly 
prior thereto, the shift boss, Wilsouj advised Sisk, the foreman, and 
Riçkïird, the superintendent of the mine, who gave the order, that 
the ' gpi^Ound was dangerous,; and that timbers ought to be put in be- 
fore the support was removed, but this warning was also disregarded. 
Some rock fell out of place as the excavation progressed before it 
was fully completed, and shortly after the support at the end thereof 
was shot di^Avn a very large mass of rock fell; and it was not till 
then that ahy effort was made to support the roof of the excavation 
by timljers, although it was substantially completed, and nothing 
remaihed to be done but to dress down the side walls. The plaintiff 
below did offer to show by practical minera what was the proper 
way to make an excavation like this pumping station with référence 
to securing it overheadby timbers, but the first time a question to 
this effect was propounded to a witness (Birdsall) it was objected to 
by counsel for th^, défendant company as being a question "for the 
jury to décide," and the objection was sustained for this reason, 
whereupon the plaintifif, as the record shows, duly excepted. In 
view of the testimony aforesaid, the: record, in my opinion, contains 
abundant évidence, which was admitted by the trial court as compé- 
tent and relevant, to warrant the conclusion by any jury that the 
excavation was made in ■ a négligent and reckless manner, which 
endàngered the lives of: ail who . were engaged in the \york. This 
conclusion, is f eached substantially in the opinion of the majority. 
The majoirity opinion contains the statement that "the triai court 
ruled out ail évidence tending to show négligence in the manner of 
exçavating the chambfei- prior to. March i8th." But this statement 
evidently refers to the âctioriof the trial court in refusing tô permit 
practical miners to testify hdw, accordirig to the custom of miners, 
the excavation ought to havè been timbered. The trial court in its 
charge remarked incidentally that it had ruled out testimony of that 
character, and the record supports that statement. It did not, how- 
ever, exclude the testimony above alluded to, which was in itself suf- 
flcient to convitice any jury that the excavation was carelessly made; 
andithe trial court clearly erired in its charge when it made the re- 
mark quoted in the majority iopinion: "There is no testimony in this 
case showing that, the; defehdaint was négligent in making the orig- 
inal 'exca1i»atipn in the manner in which it did." That is an error; 
howéver,of which the défendant cannot be heard to complain, and 
from which it ought tq dérive no benefit. If it desired to show that 
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the excavation in question was properly made, it should hâve intro- 
duced évidence to that eiïect, as there was abundant proof to the 
contrary. Moreover, if, as the majority opinion suggests. the lower 
court tried the case on the theory that it was immaterial whether the 
pumping station had been excavated properly or improperly, and if 
that was an erroneous theory, the défendant ought not to complain 
because it induced the court to adopt that view by its objections to 
évidence, and by insisting that it was the correct view. It is very 
clear that the plaintiflf's counsel did not bring the suit or prosecute it 
upon any such theory, and, even if the trial court did not admit ail of 
the testimony which the plaintiflf ofïered with a view of showing that 
the station was not excavated as it should hâve been, yet it did admit 
enough évidence to make it plainly apparent that the work in ques- 
tion was donc carelessly, and that the excavation was rendered need- 
lessly unsafe. 

The principal proposition, however, which is enunciated in the 
majority opinion, is that the négligence of the défendant company, 
conceding it to hâve been négligent, was not the proximatfe cause of 
the injury. This proposition implies, of course, that, after having 
rendered the excavation needlessly unsafe by failing to shore up the 
roof with timbers as the work of excavation progressed, the défend- 
ant could then call upon its employés to make it safe, and, if they 
were hurt while so doing, assert that it was not its fault. I hâve 
not been able to conclude that this is either a Sound or a just doc- 
trine. The cases cited in its support are cases where the place was 
rendered unsafe without the master's fault, as where in doing some 
necessary work in a proper manner the place where the servant 
worked was rendered temporarily insecure. In the case in hand the 
place was needlessly made unsafe by the master's negUgence. But, 
aside from this view, the question of proximate cause in a given case 
is ordinarily one for the jury. It is a question of fact to be deter- 
mined in view of the circumstances of fact attending the particular 
occurrence, as was said by the suprême court in Railway Co. v. Kel- 
logg, 94 U. S. 46g, 474, 24 L. Ed. 256, and by this court in Southern 
Pac. Co. V. Yeargin, 109 Fed. 436, 439. Besides, in the case in hand 
nothing occurred after the defendant's négligence to break the nat- 
ural séquence of events, and interpose some other efficient cause. 
The défendant made this place dangerous without any necessity for 
so doing, and immediately ordered its servants (the deceased among 
the number) to remedy the defect by shoring up the roof, that ought 
to hâve been shored up as the work progressed, and by removing the 
rock which had fallen from the roof onto the fioor of the excava- 
tion. In the light of thèse facts, the only charge, as it would seem, 
that ought to be brought against the deceased, is that he was guilty 
of contributory négligence in consenting to work in such a place, 
rather than that his consenting to do the work which he was ordered 
to do was the sole efficient cause of his death. I am willing to con- 
cède that if the deceased had worked out in the open excavation, 
where stones were dropping from the roof, he would hâve been 
guilty of contributory négligence. But the proof shows incontest- 
ably that he was not so working ; that he stood at the time he was 
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killed under a narrow covered way, protected overhead by timbers, 
where hç, was at least measurably safe, and was puUing in loose rock 
with an iron hook, and tramming them along the covered way to 
the shaft. He was a young înaij (not yet twenty-one years old), and 
inexperiepced in mining; and he was in company with experienced 
miners, whose présence and exâmple would naturally hâve much in- 
fluence oa the conduct of a young man of his âge. Under thèse cir- 
cumstançes, no court ought to say, as a matter of law, that he was 
guilty of contributory négligence in being where he was at the time 
of his death. Whether he was thus guilty was, in my opinion, a 
question for the jury ; and that question was decided by the jury in 
his fayor, and, as I think, correctly decided. After a careful perusal 
of the t^timony I am of opinion that the failure of the défendant 
Company to shore up the excavation as the work progressed, there- 
by rendering it exceedingly dangerous, was the efficient cause of the 
death of the plaintifï's son; that the verdict was for the right party; 
that no errprs were committed to the préjudice of the défendant of 
which it «can be heard to complain; and that the judgment below 
ought to be afïirmed. 
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No. 1,489. 

Rkb iJudicata— CoNCLTJsrvENEss OF Jddgmbnt— Bffect of Intkbtention. 

Under the statute of Minnesota (Gen. St 1894, § 5273) whlch authorlzes 
àny person havlng an Interest In the matter in lltigation to Intervene by 
Joining the plalntiflf in claiming what is sought by the complaint, "or 
by unltlng with the défendant in resisting the clalm of the plaintlfC," 
or by demanding adversely to both parties, where taxpayers Intervened 
in an action agalnst a city, and resisted plalntlff's demand, obtalnlng a 
Judgment dlsmlsslng the action on the merlts, the clty was a party to 
BUch judgment, and entitled to plead the same as an adjudication in bar 
of a second action agalnst It on the same demand, although in its cor- 
porate capaclty it was estopped to set up the défense pleaded by the 
Interveners whlch prevalled in the fornjer action. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Howard L. Smith and Marcellus M. Countryman, for plaintifï in 
error. 
James E. Màrkham, for défendant in error. 

Before SANÈ-ÔRN and THAYE'R, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. This was an action by Joséphine M. 
Smith, the plaintifE in error, against the city of St. Paul, the de- 
fendant in «rroi;, to recover the sum of $2,650, which had been 
awarded to |Jowàrd L. Smith, the plaintifï's assignor, in certain con- 
demnation piroceedings, as compensation for a strip of land 30 feet 
wide lying on the easterly side and immediately in front of lots 7, 
8, 9, and 10 of block 68 of West St. Paul, as said block was origin- 
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ally platted. At the date of the condemnation proceedings in ques- 
tion the strip of land in question was being used by tiie public as a 
Street. To the complaint which was filed by the plaintifï the de- 
fendant city interposed an answer, which answer contained a plea 
that the plaintifï was barred of her right to recover by a former ad- 
judication. The plaintifï demurred to the plea of res judicata, 
but it was overruled, whereupon a judgment was entered in favor 
of the city; the plaintifï having decHned to plead further. The 
question to be determined by this court, therefore, is whether the 
défense of res judicata which was interposed by the city was prop- 
erly sustained. 

The plea aforesaid and the various records which were attached 
thereto as exhibits disclose substantially the foUowing facts : Prior 
to the institution of the présent action in the fédéral court, and on 
November ii, 1895, the plaintifï, Joséphine M. Smith, as assignée 
of Howard L. Smith, filed a complaint, based on the very same 
demand which is sued upon in the présent action, against the city 
of St. Paul, in the district court of Ramsey county, state of Minne- 
sota. The city appeared and answered the complaint in the state 
court, alleging, in substance, that the condemnation proceedings un- 
der which the plaintifï claimed were utterly void, and that the award 
made therein in favor of the plaintiiï's assignor was utterly void 
and made without jurisdiction. Thereafter two other persons, name- 
ly, IvUcretia F. Sache and the St. Paul Trust Company, a corpora- 
tion, intervened in the case, claiming the fund awarded in the con- 
damnation proceedings, adversely to the plaintifï, and denying her 
right thereto. To thèse intervening complaints the plaintifï filed 
answers, and thereafter the case was duly tried in the district court 
of Ramsey county, Minn., resulting at fîrst in a judgment in favor 
of the plaintifï against the city of St. Paul for the sum demanded 
by her, and in a further judgment that the interveners were not en- 
titled to relief, and that their intervening complaints be dismissed. 
The interveners filed a motion for a new trial, but it was overruled ; 
and from this order the interveners prosecuted an appeal to the 
suprême court of the state of Minnesota, which latter court ad- 
judged that the order overruling the interveners' application for a 
new trial be affirmed, "but without préjudice, and with leave to 
appellants to apply to the court below to modify its conclusions 
of law and order for judgment in accordance with this opinion, or 
grant a new trial, if in its discrétion it should see fit to do either." 
Smith V. City of St. Paul, 69 Minn. 276, 280, 72 N. W. 104, 210. On 
receipt of the mandate from the suprême court, the district court, 
on motion of the interveners, permitted them to amend their prayer 
for relief, and thereupôn the district court modified its conclusions^ 
of law to the foUowing efïect : "That plaintifï is not entitled to any 
relief. Said interveners are entitled to judgment that said plaintiff 
take nothing by this action, and for a dismissal thereof on the mer- 
its." A judgment was entered in accordance with this order, from 
which no appeal has been taken. This latter judgment was en- 
tered prior to the institution of the case at bar. 

The foregoing facts are disclosed by the defendant's plea of res 
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judieatâ, ând, as a matter of course, were confessed by the demur- 
rer. Eut àS the opinion of the suprême court of the state of Minne- 
sota was made an exhibit to the defendant's plea, and formed a part 
thereôf, it will be proper to refer briefly to some of the facts recited 
in the Opinion of that court on which its judgment was based. 
When the city of St. Paul sought to condemn the strip of land in con- 
troversy for street purposes, it was in use by the pubUc as a street, 
and boundéd block 68 of West St. Paul on the east. The strip 
was shown on the recorded plat of block 68 as a street, but the 
parties \vho filed said plat had no title thereto. In reality the strip 
of land in question belonged to a man by the name of Bell, who 
owned à considérable tract east of block 68, and had platted said 
tract as "Bell's Addition td West St. Paul." Bell's plat, as filed, 
did not include the 30-foot! strip, however; and, in ignorance of his 
ownership of the same, he dOnated another strip 40 feet wide as a 
street, which lay immediately to the east of the 30-foot strip, which 
donation or dedication was shown by his plat. On diâcovering his 
ownership ôf the 30-foot Strip, Bell filed an additional plat, which 
embraced both the 30-foqt strip and the 40-foot strip, terming the 
same "Bell's Second Additîori'to West St. Paul." Subsequently one 
Rothhausen, who owned block 68, acquired title from Bell to the 30- 
|pot strip in front of block 68: Thereafter Rothhausen conveyed lot 
7 of block 68 to' Lucrètia F. Bàrrett, who has since become Lucretia 
F. Sache, one of the interveners, describing the lot so conveyed by 
référence to the recorded plat of block 68 in such a way as to estop 
himself and those who are privy with him in estate from denying 
that said lot 7 fronted on a public street 30 feet wide, as was shown 
by the recorded plat of block 68. Subsequently Rothhausen con- 
veyed lots 8, 9, and 10 of block 68, except the westerly 40 feet of lots 
9 and 10, to Peter Hansen, and Hansen's title thereto subsequently 
became well vested in the St. Paul Trust Company. While Hansen 
was the owner of lots 8, 9, and 10, he brought an action of ejectment 
against the city of St. Paul to recover the 30-foot strip of land lying 
in front of block 68, which was then used as a street, and on the trial 
of said action recovered a judgment against the city for the posses- 
sion of the land sued for. After the recovery of this judgment in 
ejectment the . city appeàrs to hâve instituted proceedings to con- 
demn the strip of land in-contrdversy, and in the course of such pro- 
ceedings the sum of $2,650 was awarded to Howard L. Smith, the 
plaintiff's assignOr, inasmuch as he claimed to hâve succeeded to ail 
of Hansen's right, title, and interest in the 30-foot strip of land which 
Hansen had recovered in the ejectment suit. The suprême court 
of the State of Minnesota, while conceding, apparently, that the city 
of St. Paul was estopped by the judgment in the ejectment suit from 
claiming that the 30-foot strip of land in question was a pubHc street, 
nevertheless held that no such estoppel existed as against the inter- 
veners, Lucretia F. Sache and the St. Paul Trust Company; that 
they, not having been parties to the suit in ejectment, were entitled 
to assert that Rothhausen, by his conveyance to one of the inter- 
veners of lot 7 of block 68, and by the références therein made to the 
recorded plat of block 68 of West St. Paul, ratiiied said plat, and 
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dedicated the 30-foot strip as a public street; that ail persons in 
privity with him, including Hansen and the plaintiff, were bound by 
such ratification and dedication; that the interveners had a right 
to use the 30-foot strip as a public street; that their rights as abut- 
ting proprietors were distinct and différent from the rights. of the 
gênerai public; and that, as taxpayers who were not estopped by 
the judgment in the ejectment suit against the city, they had the 
right to object to the payment of the award by the city. Inasmuch, 
however, as the interveners had failed to suggest to the trial court 
the species of relief to which the suprême court held them to be 
entitled, and had prayed for différent relief, the suprême court 
afifirmed the order overruling their motion for a new trial, without 
préjudice, and gave the interveners leave to apply to the court below, 
in the manner heretofore stated, to modify its previous conclusions, 
and to enter judgment in accordance with the views of the court of 
last resort. 

The question before this court is not whether any of the proceed- 
ings had in the former action were irregular, or whether the judg- 
ment rendered in that case was erroneous. Fut the question to be 
determined upon the présent record is whether there was in fact 
in the former action an adjudication upon the merits of the plaintiff's 
claim of which the défendant city can avail itself as a bar ; it being 
conceded that it was the same claim which is sued upon in the case 
in hand. The principal contention on the part of the learned coun- 
sel for the plaintiff in error seems to be that the judgment which is 
invoked as a défense was a judgment upon an issue between the 
plaintiff, on the one hand, and the interveners, ori the other ; that the 
city was in no sensé a party to this controversy, and for that reason 
cannot invoke the former judgment as a bar to the présent action. 
We are unable, however, to regard this vîew as tenable. The stat- 
utes of the state of Minnesota provide (Gen. St. 1894, § 5273) that: 

"Any person who bas an înterest in the matter in litlgatlon, in the success 
of eitiier of the parties to the action, or against either or both, may become 
a party to any action or proceeding between other persons, either by joining 
the plaintiff in clalming what is sought by the complaint, or by uniting with 
the défendant in resistlng, the claim of the plaintiff, or by demanding any- 
thlng adversely to both the plaintiff and défendant, or either of them, either 
before or after Issue has been joined in the cause, and before the trial com- 
mences." 

The suprême court of the state seems to hâve been of opinion that 
under the terms of this statute the interveners had the right to unité 
with the city in makîng a défense ; that they had an immédiate inter- 
est in the controversy between the plaintiff and the city, since as 
taxpayers they would sustain a personal loss if a judgment was 
recovered against the city, to be paid out of its gênerai funds ; and 
that because of this personal, or individual, interest they had the 
right to make a défense which but for their présence as parties the 
city, acting merely as trustée for the gênerai public, could not hâve 
rnade. In other words, the actioti was treatèd by the suprême court 
of the state as being a suit against the interveners indirectly, al- 
though it was brought against the city as sole défendant; and it was 
adjudged that the former were privileged to show the invalidity of 
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tTÀeAiWatâ, and to demand that no judgment be entered against the 
City, theréon, and that it go hence discharged without day. The dis- 
trict • court iàctëd upon this theory after the receipt of the mandate, 
and f enderëd jiidgment "that said plaintiff take nothing by this ac- 
tion lagatest said défendant." Uiider thèse circumstances, it is im- 
posèifetetô admit that the défendant city was not a party to the issue 
which^astried, and that it is for that reason precluded from plead- 
ing the -fdrmer judgment aS a' défense. AU that the plaintiff sought 
in the fOiriner action Was a judgrtient against the city on the award. 
It wa*s this issue which was Êventually tried, and the court f ound and 
dètermîned- "that plaintifif is not entitled to any relief." In view of 
the fact, ihéri, thât the highest court of the state held that the inter- 
venerS had the right under thé laws of the state to join as défendants, 
and îO^ iïisist, for their own protection as taxpayers, that the city 
shoilld-fiot bè made to pay a groundless claim, it follows, we think, 
that the judgment in favor of the city which was eventually rendered 
riiust bé a teômpleté bar to the présent action. If such is not the re- 
suit, the action which was taken by the interveners was vain and use- 
less, anddidi not àccompHsh the object which théy had in view, 
namelj^, the protection of the gênerai funds of the city from an unjust 
claim. : 

In accôrdance with thesë Views, the judgment below is afiirmed. 



, 3P0RTLAND GOLD MIN. 00. V. FLAHBETT. 
(Ôircult Court of Appèals, Eighth Circuit. October 14, ISiOl.) 
• No. 1.561, 

L EvrbEHCK— SUFFICtEKCT— IkPÈBiENCES FROM FacTS PrOVED. 

Plafaitlff, In an action to iséçover for an injury received' in défendant'» 
mli^e^ , alleged .that, as hç and another employé were climblng up the 
crôâsl^g gtulls in an up-rafse, tliè otlier main, who was above, was o ver- 
corné by" pffWder smbke; '^àsj and forll air, and fell, striklng plaintiff, 
aûà causing bim to fall abd rëcélTe tbe injury complalned of. The évi- 
dence showed that thé up-tàlse vas impregnalêd with foui air, the 
effect bi Which was to greatly weaken ànd debilitate any one inhaling 
it, ahd that this weafcehihg and ûebillty often came on very suddenly; 
that the othéir man was climbing aheàd of plaintiff, and Was an experi- 
enfeéd miner," ' fàmiliar with cïlinbing stulls in up-ralses; that something 
struck plaintiff, and caused hlm to fall; and that both men were found 
immediately, after at the,'^pc>1:; «f the up-raise, one dead, and the other 

, seyerely iijijuredj ,ffeld, tliat it was a reasonable inference from such 
evldçnce thaï thë injury' VëSûlted from the cause and In thé manner 
àîleged, whièh Jiistifiéd thé shbmisslon of the question to the Jury, and 
thatsueh Inferénee was suiÉcient to sustain a verdict so flnding, ren- 

, derpd undçr RToper instructions. I 
8. Masteb ANi? Sbbvant--Injcbv,0)B(;Sbrtaht— TJssAFE Place to Work. 

A mlniag çompany violate4 its duty in respect to provlding Its em- 
ployés with a teâsonably Safé place Ih which to work, where, through 
Its toreman, it dlrectéd etnplbjfes to go Into an up-raise known to be 
flUed with gas aiid foui air* a|id is llable for an injury resnltlng from the 
©ffept pf such foui air to a-wcffkman.who was not guilty of contrlbutory 

. négligence,'/ ■,-.',, 

8. SAMB— CONTRIBDTORT NeGLIQBHCB. 

Plaintiff, who Was ineiperlenced m mlning, was einployed by défend- 
ant as a "trammer," to load and unload and wheel away dirt and rock 



PORTLAND GOLD MIN. CO. V. FLAHERTÏ. 313 

in Its mine. When he had. been working In the mine three days, he was 
sent, with another workman, Into an up-ralse, known by the foreman 
to be filled with gas and fonl air, to clear away dirt and rock. Whlle 
climbing up, the other workman was overcome by the foxil air, and 
fell, causing plaintiff to fall and receive severe injury. Plaintiff had 
been in the up-raise the day before, and knew that the air was bad, 
but also that there was a ventilating apparatus, which, when properly 
operated, clarifled it so that it was not dangerous to work there. HM, 
that such facts shown by the évidence were sufficlent to support a find- 
Ing by a jury that plaintiff was not gullty of contributory négligence in 
obeying the orders of the foreman to go into the up-ralse. 

4. Appeal— Retibw — Harmless Erkob. 

A statement In the charge, in an action by a servant for a Personal 
injury, that "it was the défendant'» duty to use ordinary care to fur- 
nish the plaintiff a safe place in whieh to work," whlle technically 
Inaccurate, because It falled to llmlt the requirement to a "reasonably" 
safe place, did not constltute prejudiclal error, where it was so ex- 
plainëd by the context that the jury could not hâve been misled, and 
especially where défendant practically admltted that the place where 
plaintiff received his injury was not reasonably safe, and denied having 
sent him there for that reason. 

6. Same— Waivhb of Brbor— Remabks of Couksel. 

Counsel cannot necessitate a new trial by their own failure to Inter- 
pose seasonable objection to remarks of adverse counsel; and where, on 
the iirst objection, the court excluded the objeetionable remarks from 
the considération of the jury, there was no réversible error. 

6. Samk— Admission dp Evidence— Habmlbss Error. 

It is harmless error to permit a question to be answered which calls 
for the conclusion of the witness, where the conclusion stated was con- 
cluslvely established by other évidence introduced by the adverse party. 

7. Mastbb and Sbuyant-^Knowlbdqk of Dangers of Employment— Repré- 

sentations BY Servant. 

A statement by an employé, when he was hired, that he was a miner, 
will not impute to him knowledge of dangers in a mine arising from the 
gross négligence of the master, but only those of a mine conducted with 
ordinary care and prudence. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

This action was institnted by Anthony Flaherty, the défendant in error, 
against the Portland CJoid Mining Company, plaintiff in error, to recover 
damages for injuries alleged to hâve been sustained by him whlle engaged 
in its service. The partieular charge Is that the défendant dlrected plaintiff 
to go up a certain up-raise, called the Four Queens up-raise, rising from the 
fourth level of its mine, to clear off rock and dirt which had fallen upon the 
lagging and stulls, at a tlme when the up-raise, by reason of an accumula- 
tion of powder smoke, gas, and foui air, was not a reasonably safe place, or 
in a reasonably safe condition, for any one to work in. It is alleged that 
one Harrington, another employé of défendant company, was dlrected to 
accompany the plaintiff, and that Harrington made the aseent, climbing up 
the Crossing stulls in the up-raise, a little In advance of plaintiff, and that. 
when they had reached a point about 100 feet above the level from which 
they started, Harrington, suddenly overcome by the powder smoke, gas, 
and foui air, fell, and in falling struck plaintiff, and caused him to fall to 
the bottom of the up-raise, and to be greatly Injured. Two défenses are 
Interposed: (1) A gênerai déniai; (2) contributory négligence. There was a 
verdict and judgment for plaintiff, from which défendant prosecuted a writ 
of error to this court. 

James L. Blair (James A. Seddon and Robert A. Holland, Jr., 
on the brief), for plaintifif in error. 

R. S. Morrison (Scott Ashton, on the brief), for défendant in 
error. 
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" Before 'SANBORN and THAYER, Circuit Judges, and ADAMS, 
Pistîrict Jtlidg^. ! 

ADAMS, District Judge, after stating the case as above, deliv- 
ered thè Opinion of the court. 

The fjrst àssigrjment 6f error is that the trial court erred in not 
directing a verdict in favor of the défendant. Learned counsel for 
défendant contend that such direction should hâve been given for 
two reasons: (i) Becatise there is nO évidence that any négligence 
on the part of the défendant caused the injury to plaintiflf; (2) be- 
cause, ,p|a^ntiiï assumed ail risk attending and doing the work re- 
quired of him. 

In SlipJKitt' of the fîrst proposition, it is earnestly contended that 
no evidiençe is found in the' record tçnding to show either that Har- 
rington :was overcome by powder smokë, gas, or foui air, or that 
plaintifif was struck by the falling body of ÎHarrington, and thereby 
precipitated to the bottom, in the particular way and manner char- 
ged in the cpmplaint; that, on the other hand, the verdict was based 
solely upori an uhwarrantablé conjecture by the jury without any 
substantial évidence : to support it. If such were the case, it may 
readily be conceded that the verdict cannot be sustained. 

The trial court, after haying directed the attention of the jury 
to the particular négligent açts alleged in the complaint, charged 
as f ollows : 

"The plaintiflf, ias based hls case on that state of facts In bis pleading, 
and he is lield to prove those facts. If he was Injured in any other way, 
If Harrington was not ovejreome by powder smoke, gas, or fell (when the 
plaintiff fell) from some other œeans, and in his fall carried the plaintifE 
down, the plaintiff cannot recover. If Harrington dld not strlke the plain- 
tiff at ail, and did not cause the plaintiff to fall, the plaintiff cannot recover. 
That would be permltting the plaintiff to recover on a case he had not made; 
that he had not warned the défendant to meet" 

From the foregoing it appears that the issue was clearly pre- 
sented to tlié jury, and its verdict is responsive, to the efïect that 
Harrington was overcome by powder smoke, gas, or foui air, and 
that as a conséquence he fell, and in his fall struck plaintiiï, and 
precipitated him to the bottom of the up-raise. 

Is there any substantial évidence to support thèse fîndings ? We 
do not mean direct évidence of a participant in the unfortunate 
event, or of an eyewitness necessarily, but is there any substantial 
évidence of any kind? Fair and reasonable inferences, drawn from 
facts and cjrcumstances established by the proof, are always com- 
pétent évidence, and, indeed, in many cases of disputed fact, fur- 
nish the most satisfactory solution. The record now before us, in 
our opinion, présents just such a case. There is abundant évidence 
that the up-raiSe in question was on June 8, 1899, when plaintiiï 
was injured, iriïpregnated with foui air, that its efïect was to greatly 
weaken and debilitate any one inhaling it, and that this weakening 
and debility often came on very suddenly. In fact, the defend- 
ant's bwn witnessès satisfactorily prove that the air in the up-raise 
was so impure and deleterious that two men had been overcome 
by it on the morning of June 8th, just before plaintiff made the 
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ascent ; that they became sick and unable to work longer ; and that 
défendant company then concluded to do no more work on the 
up-raise until a certain drift could be completed so as to introduce 
air into it. On the question whetheir Harrington fell as a resuit 
of the impure air, as charged in plaintiff's complaint, the jury had 
before it the foregoing facts, well established by satisfactory évi- 
dence. The jury also had before it the undisputed fact that Har- 
rington was an old and experienced miner, and probably so famil- 
iar with climbing up the stulls of up-raises as to be reasonably 
sure-footed and secure. From thèse facts the inference is not only 
permissible, but, in our opinion, altogether reasonable, that Harring- 
ton fell as a direct resuit of the weakening effect of the very bad 
and impure air of the up-raise. The jury was therefore fully war- 
ranted in finding, in response to the issue submitted to it by the 
court, that Harrington's fall was occasioned by the impure air in 
the up-raise, as alleged in the complaint. 

We are also of opinion that the record shows sufïîcient évidence 
from which the jury could reasonably infer that plaintifï was struck 
by the falling body of Harrington, and thereby precipitated to the 
bottom. The undisputed facts disclosed in the proof on this point 
are that Harrington, in making the ascent, was necessarily imme- 
diately above the plaintifif, and five or six feet only in advance of 
him; that Harrington fell; that something struck plaintifif; and 
that the two men were found immediately thereafter at the bottom 
of the up-raise, Harrington dead, and plaintifï severely injured. 

A fair inference to be drawn from thèse facts, in the absence of 
any évidence showing any other cause for plaintifï's fall, is that he 
was struck by Harrington's body, and thereby caused to fall to the 
bottom of the up-raise. We cannot agrée with counsel for défend- 
ant that there is any ground for a reasonable inference that Har- 
rington fell as a resuit of insecure footing or slipping on the stulls, 
or that plaintifï's fall was occasioned by the dropping of rock upon 
him. It would certainly be altogether conjectural to say that Har- 
rington fell either as a resuit of slipping or insecure footing, or that 
some stone fell and hit the plaintiff, and caused him to drop to the 
bottom of the up-raise. There is no évidence tending to show that 
Harrington slipped, or that any stone fell, and therefore no ground 
to warrant an inference that plaintifï was injured thereby; where- 
as there are facts, fully established in évidence, that justify the in- 
ference that plaintifï fell as charged in the complaint. 

The évidence, as already pointed out, substantially shows that the 
défendant did not provide a reasonably safe place for its servants 
to work in. Indeed, this is practically conceded. The stress of the 
défense is that the mining company did not direct plaintifï and Har- 
rington to go into the up-raise to clear off the rock and dirt at 
ail, but did direct them to go to the bottom of the up-raise, and take 
up and wheel away a large quantity of dirt, which in the progress 
of the récent drilling above had fallen and collected there. Ray, 
the foreman, gave the directions in the présence and hearing of 
De Camp, the superintendent of the company. Both his and De 
Camp's version is that the men were directed to go to the foot of 
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thé ûp-raîse, and take up and wheel away the dirt, and were cau- 
tioned under no circumstances to gû aloft, because of the présence 
of bad air in the up-raise. 

The fact fully recognized by them, that the up-raise was filled 
with bad air, was a reason assigned by them for confining the work 
to be donc by the plaihtifF and Harrington to wheeHng away the 
dirt frOiîi the bottom. Plaintifï and several other witnesses testified 
positively thàt the foreman directed plaintiff and Harrington to go 
up the up-raise, and clean off the stulls and lagging, from the top 
to the bottom. The jury, under proper instructions, found this con- 
troverted issue in favor of the plaintifif. We are bound, therefore, 
to conclude from defendant's own évidence, not only that the place' 
into which plaintifï was sent to work was a dangerous and unsafe 
place, but that défendant well knew it to be so, and we are bound 
to conclude from the verdict that the défendant ordered the plain- 
tifï to do work in this dangerous place. It follows that in doing 
so the défendant dîd a wrongful and négligent act. 

It is next contended that the court erred in not direCting a ver- 
dict for défendant because the évidence conclusively shows that 
plaintifï well knew the dangerous condition of the up-raise, volun- 
tarily entered upon the work there, and cannot recover for any 
injury sustained by him. We cannot agrée to this proposition. It 
is undoubtedly true, and so axiomatic that it needs no citation of 
authorities to support it, that when a servant of mature understand- 
ing voluntarily and knowîngly conforms to the direction of his mas- 
ter to perforni work in a place rendered dangerous by the négli- 
gence of the master, and when the servant is fully aware of ail the 
facts and circumstances constituting the danger occasioned by the 
négligente of the master, he himself is guilty of négligence contrib- 
uting to any injury he may sustain while engaged in such work, 
and cannot recover from the master for such injury. 

A brief refefénce to the admitted facts of the case, în our opinion, 
fails to bring the plaintifï within the principle just announced. The 
record shows that he was a man inexperienced in mining. The 
manner of giving his testimony indicates that he was an ignorant 
man. He was hired by the défendant only three days before the 
injuryj, and was hired, as Superintendent De Camp admits, to do 
the work of tramming; that is, simply to load and unload dirt and 
rock and wheel them away. This is the humblest kind of labor. 
He never had worked in a mine before. There is no évidence that 
he had any Knowledge of underground mining opérations, or any 
familiarity whàtever with the properties or laws governing the ac- 
tion and efïect of powder smoke, gas, or bad air, or any familiarity 
with the necessity for or manner of ventilating the mines. On the 
contrary, his inexpérience and humble employment would tend to 
prove the contrary. It is true the évidence discloses that plaintifï 
on the day before his injury went up the up-raise to help Ferrens, 
another employé, to set up a machine for drilling purposes, and that 
he then notïced bad air, but he says: "It come ail right after Fer- 
rens [who was familiar with handling the machine and with the 
opération ot compressed air] turned the air holes loose." It is also 
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true that plaintifï testified that.when lie and Harrington got to the 
fourth level at the bottom of the up-raise, they sat around a little 
while, and that Harrington went up part way, and returned, saying: 
"It seemed a mean place to work up there; * * * that the air 
seemed bad." The évidence shows that they then waited about 
15 or 20 minutes before undertaking to make the ascent, "to see," 
as plaintifï says, "if the place would clear up." Plaintifï testified 
that, as he was making the ascent, the air did not seem quite as 
bad as it was the day before. This, and évidence like this, is ail 
the défendant relies upon to conclusively establish plaintiff's con- 
tributory négligence. The évidence shows that the mine was fully 
equipped with a circulatory System, consisting of a compresser at 
the top, with Connecting air pipes going down to the lower levels 
of the mine, and back around to the fourth level, to reach the Four 
Queens up-raise, and that it extended to the top of that up-raise, 
with adjustable openings near the top and bottom, so as, when prop- 
erly operated, to force the foui air down and clarify the up-raise. 
This was operated by a man in charge of the compresser at the 
top, and subject to the control of an experienced miner, and possi- 
bly others who might be familiar with its mechanism and opération 
in the Four Queens up-raise. Plaintifï, knowing, at least, as he 
says, that the proper opération of the air holes would clarify the 
up-raise, might reasonably expect that the men in control would 
do their duty, and operate the System so as to clarify the up-raise 
into which he had been ordered to work. He waited 15 or 20 min- 
utes, expecting, doubtless, that the men in control would discharge" 
their obvious duty. 

In the light of thèse facts and others hereinbefore pointed out, 
we cannot say that the record conclusively shows that plaintifï had 
such knowledge of the facts and circumstances constituting danger 
and of the danger itself as to make him guilty of contributory nég- 
ligence in entering upon the work as directed by the défendant. 
It is, in our opinion, an extremely conservative view to say that the 
facts and circumstances of the case render his knowledge of the 
danger uncertain and debatable. The issue was for the jury, and, 
after full and clear instruction by the court, it found against the 
défendant on the same. There being substantial évidence to sup- 
port this fînding, we cannot interfère with it. 

Défendant next complains of the following portion of the court's 
charge to the jury, namely: "It was the defendant's duty to use 
ordinary care to furnish the plaintifï a safe place in which to work, 
so as not unreasonably to expose him to unnecessary danger in the 
doing of his work." Counsel contend that the court should hâve 
qualified the word "safe" as hère employed by the adverb "reason- 
ably," and, not having donc so, it imposed the duty on the défend- 
ant of making the place absolutely safe, instead of reasonably safe, 
as the law only requires. Undoubtedly the criticism, technically 
speaking, is correct; but is this technical inaccuracy misleading? 
Does it aflfect the substantial merits of the case ? 

The court told the jury that the obligation resting on défendant 
was "to use ordinary care" to furnish a safe place so as not "un- 
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rgaspnaljly" ito expose him to unnecessary danger. The liability of 
the defentjaiili js hère so carefully qualified by expressions denoting 
the requisite care that it is hardly conceivable that the jury could 
hâve been misled by the verbal omission. Moreover, the vice, if 
it be one,,;\ys^s cured by the imrhediately foUowing context, namely: 
"This duty to use ordinary care, generally, is not équivalent to in- 
surance. The défendant was in no sensé an insurer of plaintiiï's 
safety. Défendant had to use that care that a reasonably prudent 
man would use under similar circumstances." The charge, as a 
whole, on this point was, in our opinion, substantially correct. 

Not only so, but the error, if any, was immaterial and unpreju- 
dicial. It already appears that défendant practically admitted at 
the trial that it did not furnish plaintifï a reasonably safe place to 
work in. As already observed, défendant made no issue of that 
kind, but contended that it never ordered plaintiff to work in the up- 
raise, for the very i;eason that it was so filled with bad air as to 
be dangerous. 

Défendant next contends that the verdict should be set aside and 
the cause remanded for another trial because of alleged misconduct 
of plaintjflf's counsel in his closing argument in commenting upon 
the practice of taking afïidavits of witnesses before the trial, and 
their influence upon the witnesses' testimony at the trial. Mr. Saus- 
man, a witness for défendant, testified on cross-examination that 
he had made an affidavit with référence to the accident in question, 
and that the man who took his affidavit was in the employ of a guar- 
anty and accident insurance company. In his closing argument 
counsel for plaintifif said : 

"So soon as an accident happens, the man Is tumed over to the Insurance 
department, and the way they do Is this: They call up the men, every one 
that knows ànythlng about It, and take affldavits not only before thelr 
attorney, but before the attomey of the Insurance company, whlch steps 
Into the shoes of the mlnlng company. Thèse affldavits are kept In store, 
and when you hâve: a case ready for trial they turn to thelr witnesses, and 
are able to read them ail those portions that are favorable, and can keep 
quiet ail those portions that are not favorable; • * * and so this man, 
when this accident Is referred to, haS a mère réminiscence. Ail his life he 
pays for it, and we say the insuraube company In this case shoold pay for 
that" 

Counsel for défendant, so far as we can see from the record, 
waited until the close of the argunient, when he said : 

"I submlt there Is no évidence of Insurance In this case. I object and 
except to this ail through this argument. I except to ail thèse références 
counsel has been making in his argument, with référence to insurauce and 
Insurance men, beca use there is no évidence in the case, and it has been 
expressly ôverruled, -under objection, by the court." 

Counsel foi^ plaintifif respofldèd : 

"It has édile dut In the évidence that the affldavits to whlch I refer were 
taken before the agents of this insurance company." 

Thereupon the court said : 

"I do not care to hear arguments on that. I wlU exclude It from the Jury. 
The argument Is improper, even if the subject Inadvertently came out in the 
évidence." 
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It may be conceded that this argument of counsel was împroper, 
because it was not based upon any substantial évidence material to 
the cause ; but what is to be donc ? Counsel for défendant, instead 
of seasonably interposing their objection, allowed the remarks to be 
made, and after the conclusion of the argument, as already seen, 
objected, and excepted to ail the références which had been made to 
the subject throughout the lengthy argument. Counsel cannot ne- 
cessitate a new trial by their own failure to interpose seasonable 
objections to remarks of adverse counsel. Argument in ail cases 
should be confined to a legitimate discussion of the issues in the 
case on the évidence before the court, and it is the duty of the trial 
court in ail cases, upon suggestion of unwarrantable departure, to 
immediately confine counsel to legitimate argument. In our opin- 
ion, this was donc in the présent case. The court acted, according 
to the record, immediately upon the first suggestion of counsel, 
and excluded from the jury any considération of the argument ob- 
jected to. There is no merit in this assignment of error. 

There are two assignments of error challenging the correctness 
of the court's action in the admission of évidence ofïered by plain- 
tiff. One was in permitting Ferrens, a witness called by plaintifif, 
and who had shown himself to be an experienced miner, to answer 
the foUowing question ; "Q. Was that dangerous employment [re- 
ferring to the particular service required of plaintiflf] for an inex- 
perienced man on any account arising from foui air ?" Def endant's 
counsel objected to this question because it was immaterial, irrele- 
vant, and incompétent, and calls for a conclusion of the witness. 
The only one of thèse grounds of objection to which we can give 
any considération is that the question calls for a conclusion. The 
other reasons assigned are so gênerai as, under the established prac- 
tice of this court, they cannot be considered. 

It may be conceded that the question as put was technically im- 
proper, in that it called for a conclusion of the witness; but there 
was no prejudicial error in permitting the question to be asked, 
because the évidence for the défendant taken thereafter conclusively 
established that the service which plaintifif testified, and which the 
jury found, was required of him, was dangerous for any man, ex- 
perienced or inexperienced. The other testimony alleged to hâve 
been objectionable, and to which exception was saved, consists of 
permitting witness Ray, called by the défendant, to answer the fol- 
lowing cross-question put to him by plaintiflf's counsel: "Q. How 
did it come that Flaherty was thrown down below the bulkhead, if 
rock would not come down?" It is sufficient to say concerning 
this that the connection in which the question appears renders it 
proper as a legitimate cross-examination of the witness. 

It is next urged that the court erred in refusing to give certain 
spécifie instructions asked by the défendant. One was to the effect 
that if Flaherty, at the time of seeking employment, stated to the 
superintendent that he was a miner, "then he guarantied to the dé- 
fendant that he was a miner, understood the business, and knew 
ail the ordinary risks and dangers incident to the employment which 
he sought, and also ail the dangers arising from the présence of 



gas, foui -air j, and powder smoke." There was no error {n refusing 
i^is instruction, becaùse il; satisfactorily appears froni; the superin- 
tendept's own testimôny ttiat Flaherty was hired tO wheel and tram, 
and not'to dp the workofa> gérerai miner, ÀcGpr4ing to the su- 
per|ntendent's own testimôny, ; hé knew that the work which Fla- 
hertj haçi fçrmerly done (as detailed to him by plaintiiîf) was net 
minmg. , Môreover, the latter p^^rt of the instruction asked and re- 
fused contained an incorrect prqposition of law. Ail that plaintiff 
could haye guarantied by impliGation from the statement alleged to 
hâve been mâde by him that he was a miner was that he was famil- 
lar witl? ail the usual dangers ^rising from the présence of such im- 
purities in. mines when condiîçted with ordinary care and prudence. 
The instruction requested was too broad. It imputed knowledge 
to plaintiff of ail possible dangers, even those that might arise from 
g^oss négligence on the p^rt of the owner. In the light of the un- 
disputed facts, there was no error in refusing to give this instruc- 
tion. Thé refusai by the trial court to give several other instruc- 
tions requçsted by défendant is assigned for error, but we hâve not 
been fa,VQred in argument or brief with any particular discussion 
of them. This is probably becau^e the principles involved in them 
were thofbughly argued by eounsel on treating the propositions al- 
ready fuily cpnsidered. We haye, however, carefuUy considered 
eiach and ail ofîthe instructions : *o refused, and find that, in so far 
as they embody correct propositions of law applicable to the facts 
of the case,! they were fully covered by the gênerai charge of the 
court. There was therefore np ! error in refusing to give them as 
requested. i 

We are unanimously of opinion that the verdict was for the right 
party, and that there is no subslantial error found in the record of 
which the défendant can justly complain. The judgment must be 
affirmed. 



McKBNNA STEEL WOEKING CO. V. LEWIS. 

iClrcuit Court of Appeals, Elghth Circuit. October 14, 1901.) 

No. 1,408. 

L Mabteb and Sehvant— Injdkt of Sert aht— Uns afh Place to Work. 

Plaintirf and ' three otlier workmèn of défendant were engaged In 
transferring raiiroad rails from à Car to the charger platform of a steel 
furnace. After pushing the car up abreast of the platform, which was 
elx feet distant, they plaeed tw6 skids, consisting of pièces of rails, 
from the car to the platform, and pushed the rails up such skids, two 
men standing at eaeh end. The end of one of the skids, by reason of 
being Insecurely fastened to the platform, slipped off, and a rail fell, 
strlking platntlff and breaking hls leg. There was a shallow dltch or 
, drain some six feet from the skid at which plaintiff was working, and 
parallel thereto, into which, as he clalmed, he stepped and fell whlle at- 
temptlng to avold the falllng rail.. The dltch was plainly visible, and dld 
not Interfère with the work In push'lng the rails up the skids, and no corn- 
plaint had been made of it. H éld, that it dld not render the place to 
work unsafe, nor was défendant chargeable with négligence in permlt- 
tlng it to remain there which rendered it liable for the injury. 
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S. SaME— CONTRIBUTOEY NEGLIGENCE. 

Where it was the duty of plaintlff and his fellow workmen to adjust 
skids between a car and a platform upon which they were pushlng rall- 
road rails, and means were at hand by whlch such skids could bave been 
inade secure, but they were not securely fastened, as plaintifE knew, 
and by reason of the slipplng of one of them a rail fell and he was in- 
jured, he was guilty of contributory négligence whlch precluded his re- 
covery from the master for such Injury, even tbough the latter was also 
négligent. 

In Error to the Circuit Court of the United States for the West- 
ern District of Missouri. 

Amos H. Kagy and George Horn, for plaintiiï in error. 
Thomas A. Witten and Roland Hughes, for défendant in error. 

Before SANBORN and THAYE'R, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. This is an action for personal inju- 
ries which was brought by Charles Lewis, the défendant in error, 
against the McKenna Steel Working Company, the plaintifif in er- 
ror. The record discloses the following facts : On the evening of 
September 8, 1898, the plaintiff and three other men were in the 
employ of the défendant company, and were engaged in moving 
old railroad iron from a place where it had been unloaded to what 
is known as the "charger platform" of the defendant's furnace, 
whence it was elevated and fed into the furnace. Rails to the num- 
ber of about 15 or 18 were first loaded on a platform car. The 
car was then pushed along a railroad track until it was abreast 
of the charger platform, and about 6 feet distant therefrom. Two 
short skids, consisting of pièces of railroad iron, were then laid from 
the car to the charger platform, and along thèse skids the rails 
were pushed one at a time from the car to the charger platform ; 
two of the men being at each end of the rail, one outside and one 
inside of each skid. As the party were pushing an iron rail along 
the skids in the manner aforesaid, one of the skids fell because 
the end resting on the charger platform was not properly secured, 
and by reason thereof the rail which was being moved fell, striking 
one of the plaintifï's legs and fracturing it. 

In his complaint the plaintifï alleged that the défendant was guilty 
of négligence in two respects : First, that it failed to supply safe 
machinery with which to work; and, second, that it failed to pro- 
vide a reasonably safe place in which to work. In support of the 
first of thèse claims he contended that the défendant should hâve 
fastened the ends of the skids where they rested on the charger 
platform so that they would not work ofï; and in support of the 
second claim he urged that the défendant had made a ditch or drain, 
or suflfered one to form by the action of water, near one of the 
skids, into which he stepped and fell on the occasion of the accident 
in his efifort to avoid the falling iron rail which he was assisting 
to move. 

We are not concerned specially with the fîrst of the above spéc- 
ifications of négligence, since the proof showed without contradic- 
111 F.— 21 
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I^îpn that the skids were put up and arranged by the men themselves, 
irii^udrog the plaintiff, as each car was pushed up abreast of the 
charger platiorm to be unloaded; that it was their duty to see that 
the ends Oî the skids wëre ipade fast sô that they would not fall, 
and that meàns were at hand Qt readily available -to make them 
secure. If the plaintiff and his fellow workmen when they put up 
the skids, as it was their duty to do, did not see to it that they 
were made fast, it was their own fault, and they cannot charge the 
défendant with their own neglect. The trial court took substan- 
tially this view of the case, charging the jury that the plaintiff could 
not recover on account of any alleged négligence in fastening the 
skids to the charger platform ; and in this respect its action was 
clearly right, or at least it cannot be made a subject of complaint 
in this court. 

The issue, however, whether the défendant company was guilty 
of négligence in sufïering the drain or ditch to remain in proximity 
to one of the skids, and whether that was a proximate cause of the 
injury, was submitted to the jury, and the point to be determined 
by this court is whether such action on the part of the trial court 
was justifiable. The évidence showed without contradiction that the 
alleged ditch ran parallel to one of the skids, that it was from five 
to six feet distant therefrom, and that it was used to drain waste 
water from the furnace. It ran from a cinder pile on the west 
side of the charger platform to the railroad track on which the 
push car was standing, being nothing more than a shallow dépres- 
sion in the cinders or ground along which some water flowed at 
times, and passed between the ties underneath the railroad track. 
The sides of this ditch were sloping, rather than perpendicular, and 
it appears to hâve been so far distant from the westernmost skid 
that it was not an obstruction in the way of the men when they 
were pushing rails along the skids to the charger platform. Alore- 
over, no one had complained, so far as the record shows, that this 
drain rendered the work of pushing rails up the skids onto the 
charger platform dangerous, or that it increased the risks attending 
that work to any appréciable extent. It furthermore appeared (and 
this fact was not disputed) that, although the accident occurred 
about 8:40 p. m., yet the plaintiff had been at work at that place 
about two hours before he was hurt, and that electric arc lights 
were suspended outside of the furnace, as well as within, and that 
they ht up the yard where the plaintiff was working so as to render 
the drain and other objects in the yard plainly visible. Under thèse 
circumstancesj we are at a loss to perceive how the conduct of the 
défendant in permitting this drain to form or exist as it did can be 
pronounced négligent. It was simply one of those drains which 
are to be found around steam boilers in ail large plants for the dis- 
charge of waste water, and it was not in the plaintiflf's way while 
he was doing his work in the ordinary manner. It is plainly in- 
f érable from the testimony that if the plaintiff stepped into this 
drain, and the drain caused him to fall, he did so by jumping to one 
side to get out of the way of the falHng rail, but the fall of the rail 
appears to hâve been due to his own fault and that of his fellow 
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worki.ien in failing to properly secure the ends of the skîds to the 
charger platform, as they might hâve donc. We are of opinion 
that the record discloses no substantial évidence tending to show 
that the défendant company was guilty of négligence, and, even if 
we were able to take a contrary view and to hold otherwise, then 
it would be impossible to escape the conclusion that the plaintiff 
was guilty of such contributory négligence as should preclude him 
from recovering. He testified, in substance, that before the acci- 
dent happened he observed how the ends of thèse skids were rested 
on the posts which supported the charger platform, and thought 
that they ought to be more securely fastened, but that he did not 
fasten them. Another witness for the plaintiflf testified (and this 
fact is not denied) that one of the skids had fallen on the evening 
of the accident, before the accident occurred, and that the plaintifï 
and ail of his fellow workmen knew that they were liable to fall, 
owing to the manner in which the ends were rested on the charger 
platform. As it was the plaintiff's duty and that of his fellow work- 
men to put up and adjust thèse skids as every car was pushed up 
abreast of the platform to be unloaded, it must be held that by fail- 
ing to adjust them securely, and thereby becoming responsible for 
the fall of the rail, the plaintifï immediately contributed to the injury, 
and cannot recover. 

For thèse reasons, we think that the trial court should hâve di- 
rected a verdict for the défendant company, as it was requested to 
do; and on that account the judgment below is reversed, and the 
cause is remanded for a new trial. 



WEAVER y. CITY OF OGDEN CITY et al. 

(Circuit Court, D. Utah. October 28. 1901.) 

No. 453. 

L Mandamub — Municipal Corporations — CoMPEi,riNO Patmknt of Judg- 
ment. 

Petitioner prayed for a writ of mandamus against the respondent city 
and its mayor and councll to compel them to approprlate money to pay 
certain judgments recovered against the clty, or to levy a tax therefor. 
The return to the alternative writ showed that respondents had caused 
a warrant to issue in favor of petitioner for the amount of such judg- 
ments, which was tendered to him and refused. The statutes of the 
State provlded that ail funds of the city should be paid out by its treas- 
nrer on warrants, which should be paid on présentation if there were 
sufHcient funds on hand, and, if not, that they should be registered, and 
paid in the order of registration. No power was given the city to levy a 
spécial tax for the payment of judgments, nor to malie a spécial ap- 
propriation of funds for such purpose; nor was it shown that the indebt- 
edness on which the judgments were rendered was one for which a 
spécial levy or appropriation could be made, nor that respondents had 
failed to levy taxes to the limlt permitted by law. Held that, under the 
elementary rule that a mandamus can be Issued against public corpora- 
tions or officers only to compel performance of a plain duty imposed bj 
law, no ground was shown for the granting of the writ.i 

1 Bnforcement of judgment against municipality by mandamus, see note 
to Holt Co. V. National Life Ins. Co. of Montpelier, 25 0. G. A. 475. 
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8. Municipal Corporations— Right of Cekmtobs— Ehfobcemknt of Judo- 

M»3ffT8.: ■ 

Tbe f act tbat the bolder of claims agalnst a municipal corporatloa 
has reducëd the same to Judgment gives him no new right In respect to 
the means of enforclng payment, In the absence of a statute maklug 
spécial provision for tbe payment of Judgments. 

On Application for Writ of Mandamus, 

A. Hôwat and L. R. Rogers, for petitioner. 

H. R. Macmillan, City Atty., H. H. Henderson, and Ogden Hiles, 
for défendant city. 

MARSHALL, District Judge. This is an application for a writ 
of mandamus requiring Ogden City, its mayor and city council, to 
make an appropriation for the payment of two certain judgments re- 
covered by petitioner, and to pay the same if the city has sufficient 
funds for that purpose ; otherwise to levy and collect a tax there- 
for. The pétition for the writ allèges the recovery by the plaintiff 
in this court of two judgments against the défendant, aggregating 
$22,042.58, a demand on the màyor and city council of défendant 
for payment, and its refusai, the subséquent issue of an exécution, 
and a return nuUa bona thereon. An alternative writ was issued, 
to which Ogden City has made return: 

"Tbat on the 13th day of September, 1901, tbe city council of Ogden City 
passed a resolution, which resolution was thereafter slgned by the mayor, 
authorizing the city auditor of Ogden City to issue a warrant payable to tbe 
order of William O. Weaver, receiver (being No. 40,871), for twenty-four tbou- 
sand five hundred slxty-eight and *'/ioo ($24,568.37) dollars, which included 
tbe amount of tbe Judgments, together witb costs and interest, mentioned In 
sald alternative writ of mandate. Tbat thereafter, on the 14tb day of Sep- 
tember, 1901, sald défendant tendered sald warrant to William C. Weaver 
as sald receiver, which sald warrant sald William C. Weaver then and thero 
refused to accept. And this Refendant says that at the tlme of the issu- 
ance of sald warrant it had not sufflclent funds on hand to pay tbe same, 
and this défendant further says tbat it has no power under its charter or 
tbe laws of tbe sfate of Utah to levy a spécial tax witb which to pay said 
judgihents, Intei-est, ànd costs, as required by said writ." 

This return has been treated by the parties as the return of ail of 
the respondents. 

A hearing was had, at which it appeared that, when the pétition 
for the mandamus waS filed, Ogden City had in the hands of its 
treasurer $18,500.85 of général funds, and on September 13, 1901, 
when the warrant described' in the return was tendered, it had $24,- 
042.56; that at the same dates there were outstanding warrants 
drawn on this fund, and theretofore presented to the treasurer for 
payment, and payment refused for want of funds, aggregating about 
$70,000. 

As Ogden City is an instrumentality of the state in the govern- 
ment of the people, its revenues are not subject to seizure under 
exécution. Its Judgment creditors can hâve no recourse to such 
fevénues, other than such as the statutes of the state hâve pre- 
scribed. It is elementary that the remedy by way of mandamus will 
only lie to enforce the performance of a plain légal duty upon the 
part of a public officer, and where the petitioner has no other ade- 
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quate remedy. The petitioner in this case must be able to point to 
a statute of the state which expressly or by implication imposed 
some duty upon the mayor and city council which they hâve failed 
to perform. The pétition for the writ does not allège, nor was évi- 
dence introduced to show, the nature of the indebtedness for which 
the judgments were recovered. The case stands on the existence 
merely of the judgments. Board v. King, 15 C. C. A. 93, 67 Fed. 
945. Hence we must look exclusively to the statutes of the state 
as they existed at the date of the judgments, in order to détermine 
the rights of the judgment creditor. By those statutes the city 
council is given power to control the finances of the corporation, to 
appropriate money for corporate purposes, to provide for payment 
of corporate debts, and to levy and collect taxes for gênerai and 
spécial purposes. Rev. St. Utah, § 206. But the gênerai taxes 
which may be levied are limited in amount by statute, and the objects 
of spécial taxes enumerated. The payment of judgments against 
the city is not one of those enumerated objects. It is further pro- 
vided that the city treasurer shall receive ail money belonging to 
the city, and shall "pay no money out save upon lawful warrant, 
except bonds and interest coupons." Id. §§, 232, 233. And section 
234 provides: 

"Ali -warrants shall be paid In the order in which they shall be presented, 
and the treasurer shall note upon the baelî of each warrant presented to him, 
the date of such présentation and when payment is made the date of such 
payment: provided, that any warrant shall be paid by the treasurer In case 
a sufficient amount of money shall remain in the treasury to pay ail warrants 
issued previous to such warrant." 

And section 230 provides: 

"The city auditor, in cities having an auditor, and In ail other cases, the 
city recorder, shall draw and countersign ail orders upon the treasurer in 
pursuance of any order or resolution of the city council and Iieep a fnll and 
aecurate account thereof in bocks provided for that purpose." 

Taking thèse provisions of the statute together, it is évident that 
the power of the city council to pay the debts of the city is to be 
exercised by resolution that a warrant issue directing the treasurer to 
pay. The auditor then issues the warrant, and the treasurer is re- 
quired to pay it upon présentation, if there be sufficient funds on 
hand for that purpose. If not, the warrant is ranked among the un- 
paid warrants in the order in which such warrants were presented, 
and is paid in its turn. The mère fact that the petitioner is a judg- 
ment creditor gives him no priority. As stated in U. S. v. Maçon 
Co., 99 U. S. 582, 591, 25 h. Ed. 331, 333, "the judgment has the 
efïect of a judicial détermination of the validity of his demand and 
the amount that is due, but it gives him no new right in respect to 
the means of payment." He is still entitled to the right, and only 
to the right, given to him by the statute of the state in relation to 
cities and the disposition of their revenues. This statute, we hâve 
seen, provides a procédure by which he will be paid in his turn. 
The court is not authorized to change the order of payment. Bailey 
V. Lawrence Co. (S. D.) 51 N, W. 331, 332. So that, unless an addi- 
tîonal tax ought to hâve been levied, it does not appear that the 
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respondents^haye failed to perform the duty incumbent on them un- 
der the statûtes of the state. The power to tax is exclusively a légis- 
lative power. A, court bas no taxing power. It cannot coerce a 
levy in this case unless the statutes of the state hâve made it the 
clear duty of the respondents to levy a tax, and they hâve failed to 
perforni this, duty. But the petitioner has wholly failed to allège 
or provè tHât the city council hâve not levied for this year the 
maximum raté of tax authorized by law to be levied for gênerai 
purposes, and there is no showing that the judgments in question 
were rendered upon a kind of indebtedness for the payment of which 
the law provides that a spécial tax shall be levied. Nor can the 
petitioner dèmand that a spécifie part of the gênerai tax shall be 
levied to pay his, judgments. Board v. King, 14 C. C. A. 421, tj Fed. 
202. For aught that appears, the respondents hâve discharged their 
full duty in this respect. 

But it is arguied that the return in this case is insufficient because 
it is to the effect that at the time the warrant in question was ten- 
dered to petitioner there were not sufficient funds on hand to pay the 
same, but omits to state that there were no funds on hand which 
could legally be applied in part payment of the warrant. If a man- 
damus had been sought against the city treasurer, and he had 
made this return, the criticism would be justified. But Ogden City, 
its mayor and city council, are the only persons sought to be man- 
damused. It was only necessary that the return should justify the 
acts or failure to act of the mayor and the city council. As it shows 
that they caused a warrant to issue and be tendered to petitioner, 
which would make it the duty of the treasurer to pay to him any 
money in the treasurer's hands legally applicable to the payment of 
the warrant until it was fuUy pa^d, it discloses that they hâve dis- 
charged théir duty. 

The peremptory writ will be denied. 



WHELAN V. RIO GBANDB WESTERN RY. CO. 

(Circuit Court, D. Montana. October 25, 1901.) 

No. 150. 

Pleadino — Plba in Abate ment— Montana Code. 

The libéral construction oî pleadlngs requlred by the Codes renders It 
Immaterlal what name Is glven to a pleading, and, although pleas In 
abatement are abolished by the Montana Code, which provides (sections 
680, 684) thàt objections on the ground of a defect or mlsjoinder of par- 
ties, not appearing on the face of the éomplalnt, may be taljen by an- 
swer, a rule of the circuit court of the United States In that district, 
requiring ail matters in abatement to be set up by a separate prellm- 
Inary answer, Is not Inconsistent with sûch provision, and a plea In 
abatement flled In that court will be treated as such an answer, where 
it is the same In substance, and wlU be consldered on Its merits. 

Wrongfdl Dbath— Action bt Hbirs undbr Montana Statutb— Necbssabt 
Parties Plaintiff. 

Under the statutes of Montana the property of a deceased intestate 
who leaves no Issue or husband or wife goes to hls f ather and mother In 
equal shares; A spécial statuté of the state also gives a right of action 
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for wrongful death to the heirs of the person klUed. Held, that such 
right of action was joint, and an action could not be maintalned by the 
mother alone where the father was also living, even though at the time 
the question was presented by a plea in abatement the right of the 
father to bring an action was barred by limitation.i 

Action at Law to Recover Damages for Wrongful Death. On 
plea in abatement. 

John T. Casey, for plaintifï. 

Robert Harkness and McBride & McBride, for défendant. 

KNOWLES, District Judge. The plaintifï brought this action 
against the défendant to recover damages for the death of her son, 
alleging that the same was occasioned by the négligence of the de- 
fendant. She sets forth in her complaint that she is the mother of 
the said deceased and his sole heir at law. To the complaint défend- 
ant filed what is termed a plea in abatement, in words as follows : 

"Now cornes the above-named défendant, and not confessing or acknowl- 
edging ail or any of the matters or thlngs In sald plaintifC's amended com- 
plaint contained to be true as therein set forth and alleged, for plea in 
abatement to said complaint dénies that said Katie J. Whelan is the sole 
heir at law of James H. Whelan, deceased, but, on the contrary, allèges that 
William Whelan, father of said James H. Whelan, deceased, named in 
plaintifiPs amended complaint on file herein, is now, and at ail the tlmes 
mentloned in plaintifE's amended complaint has been, a résident of the state 
of Colorado, and that the said William Whelan is equally and jointly inter- 
ested with the plaintlff above named as heir at law of the said décèdent, 
in any alleged cause of action which the said plaintifl may hâve or daim to 
hâve against this défendant, and that the said William Whelan Is a necessary 
party to the matters sought to be litigated herein; wherefore défendant 
pleads the sald nonjolnder of the said William Whelan in this action in 
abatement hereof, and prays this court that this action be dismissed, and 
that défendant recover its costs herein expended." 

The plaintifï demurs to this plea in abatement, because : 

"(1) That said plea in abatement does not state facts sufHcient to consti- 
tute a défense to plaintiff's cause of action. (2) That said plea in abatement 
does not state facts sufficient to constitute a plea in abatement in said cause, 
or raise a material or relevant issue therein." 

The facts stated in the plea are sufficient. Under the statute law 
of both Utah and of Montana it is provided that if a person dies 
leaving no issue nor husband or wife his estate must go to his 
father and mother in equal shares. They are his heirs under thèse 
circumstances. The statutes of both Montana and Utah provided: 

"When the death of a person not a minor is caused by the wrongful act or 
neglect of another, his heirs or personal représentatives may maintain an 
action for damages against the person causlng the death." Code Cîv. Froc. 
Mont, i 579; Kev. St. Utah, § 2912. 

The damages in this case accrued to the father and mother. The 
plea shows that the father is a résident of Colorado, and dénies that 
plaintifï is the sole heir. It is urged that the plea is not sufïicient, 
because pleas in abatement hâve been abolished in Montana under 
the Code of Civil Procédure, and that in actions at law, such as this, 

» Statutory provisions as to death by wrongful act, see note to Railroad 
Co. V. Wilson, 1 O. C. A. 33. 
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bty virtue of an act of congress ît îs provided that the fédéral courts 
shalllollow the practice which prevails in the states where such issue 
is tried. It is true that the statute of Montana provides that the 
pleadîngs on the part of the défendant shall be "the demurrer to the 
complaint, the answer, the demurrer to the reply." In section 680 
of said Code it is provided that the défendant may demur to a com- 
plaint on the ground "that there is a defect or misjoinder of parties 
plaintiflf or défendant" ; and in section 684 of said Code it is provided 
that, where this defect does not appear upon the face of the com- 
plaint, the objection may be taken by answer. Now, what is termed 
above a pjea in abatement may be considered an answer. In many 
décisions the old name is still applied to that portion of an answer 
which performs the ofEce of a plea in abatement. This is frequently 
done in the courts of Californïa. In the foUowing cases it is so 
used: Primm v. Gray, 10 Cal. 522; White v. Moses, 11 Cal. 68; 
Léonard v. Flynn, 89 Cal. 535, 26 Pac. 1099. Rule 10 of this court 
provides : 

"AH matters In abatement shall be set up In a separate prelimlnary answer 
In the nature of a plea In abatement, to whieh the ïilaintlfe may reply or 
demur; and the Issue so jolned shall be determlned by the court before mat- 
ters in bar are pleaded." 

It is then provided, if such matter is coupled with matters in bar 
or to the merits, the matter pleaded in abatement should be waived. 
This rule is similar to one that was enacted by the circuit court 
of California. ïn the case of Bank v. Hamor, i C. C. A. 153, 49 Fed. 
45, this question was presented to the circuit court of appeals of this 
circuit. In its opinion the court said: 

"This defect [the nonjoinder of Kuntz] did not appear on the face of the 
complaint, and the case Is provided for In section 191 [HiU's Code 1887], 
which reads: 'When any of the matters mentioned In section 189 do not 
appear upon the face of the complaint, the objection may be taken by 
answer.' This answer Is a substitute for the common-law plea in abatement, 
and only dlfCers from It In name." 

Under the rules that prevail in interpreting under the Code, the 
court does not look to the name given to any pleading, but to the 
facts set forth therein. Pom. Rem. & Rem. Rights, §§ 71-80. Con- 
sidering the pleading as an answer, it distinctly raises an issue upon 
the allégation that the plaintifï is the sole heir of the deceased, and 
sets forth that William Whelan, the father of the deceased, is a joint 
heir with her, and is a résident of Colorado. An issue may be raised 
by affirmative allégations. Churchill v. Baumann, 95 Cal. 541, 30 
Pac. 770. 

The cases relied upon by the plaintifï are Roberts v. Lewis, 144 
U. S. 653, 12 Sup. Ct. 781, 36 L. Ed. 579, and Greene v. City of 
Tâcoma (G. C.) 53 Fed. 562. The only point dècided by thèse cases 
that has any bearing upon the case hère presented is that in setting 
up matters in the answer which amount to a plea in abatement is 
not waived by answering to the merits or in bar ; that the question 
of jurisdiction may be raised by a déniai of the allégations in the 
complaint setting forth facts showing jurisdiction. Matters in abate- 
ment were required by the décisions in California to be set forth spe- 
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cifically as new matter. Such an issue could not be raised by a gên- 
erai déniai. The practice in the California courts has, as a rule, 
been followed by the courts of Montana. The Code of Civil Pro- 
cédure of Montana has been copied from the Code of California. 
The right of the court to require that matters in abatement should 
be set up in a supplemental answer has a considérable support. In 
the case of Léonard v. Flynn, 89 Cal. 535, 26 Pac. 1098, the suprême 
court of that state says: 

"In a case such as we hâve iinder investigation hère, where. In addition 
to the défense of abatement by reason of the pendency of another action, 
the défendant relies upon other défenses which go directly to the mérita of 
the cause, it w-ould seem to be the better practice for the trial court to re- 
quire the défendant to présent hls évidence upon the plea in abatement at 
the opening of hls défense; for, If proven to be meritorioas, it would, in 
many cases, save much useless labor and great expense." ,, 

In the case of Cause v. City of Clarksville (C. C.) i Fed. 353, Judge 
Treat said: 

"Thls case furnishes an apt illustration. The time of counsel and court 
has been occupied for a long period on the merits of this controversy, when, 
if a plea in abatement had been interposed, a few hours might hâve suf- 
ficed for Its détermination. If the court, through Issues made by pleas in 
abatement or In bar, had ascertained that no jurisdictlon exists, its judgment 
would be dismissed wlthout passing on the merits." 

If a court has the right to détermine that an issue presenting 
matters in abatement should be tried before the issues upon the? 
merits, it would seem that it should hâve the power to direct that 
this issue should be presented in a preliminary answer before an 
answer on the merits. Let the rule, however, requiring that matters 
in abatement should be set up in a preliminary answer, be set aside - 
still this answer does raise in this case a material question, namely, 
the right of plaintiff to maintain this action. It is a défense which 
goes to the \^hole case. Navigation Co. v. Wright, 8 Cal. 585. It 
is claimed, however, that the issue presented is not a material one, 
because, admitting that the husband and joint heir is alive, she can 
maintain this action alone as the right of the said WiUiam Whelan 
to maintain this action is barred by the statute of limitations. This 
question was presented in the well-considered case of Railroad Co. 
v. Needham, 3 C. C. A. 129, 52 Fed. 371. There it was held by the 
circuit court of appeals of the Eighth circuit, that it would not con- 
sider this point because the right to maintain that action by one of 
the heirs had been presented before the period of two years in which 
the statute provided the action could be brought had expired, and 
because, the other heir not being a party to the action, his rights 
could not be determined. The facts presented in that case are simi- 
lar to those which confront the court in this case. It was also held 
in that case that, where a remedy was given for damages to heirs on 
account of the death of a party caused by negHgence, and which 
remedy was unknown to the common law, ail the heirs must join in 
the action. The statute of Montana gives a remedy to the heirs of 
a deceased person for négligence in killing him. It is a spécial 
statute. Under such circumstances the rule expressed in this spé- 
cial statute will be considered as an exception to any rule expressed 
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in a geneifal statute. The heirs of ,the deceased, James H. WKelan, 
vtte given a joint right to recover damages for his death. This 
right can only be enforced by a joint action. One of such heirs had 
no right to such damages individually. 

The, a.nswer setting up matters in abatement was not an imma- 
terial pleading, but presented a substantial issue. 

The order of the court therefore is that the demurrer to said 
preliminary answer be overruled, and that the motion of the plaintiff 
for a judgment on the pleadings be denied. 



WEEKS T. SOHARER. 

(Glrcnlt Court of Appeals, SSightb Circuit October 14, 1901.1 

No. 1,536. 

L Injdbt to Emplotk— Neolioéhcb of Mastbb— Compktbnob of Sbrvaktb. 
It Is the positive duty o£ the master, whlch he may not delegate so 
as to relieve bimseU from a fallure to dlscbarge it, to use reasonable 
oare to place fit and compétent pepsons in charge of his work. 
B. Samb— Negmoencb of Fbllow Sbrtants. 

One who enters the employment of another thereby assumes the risk 
i of the négligence of his fellow servants in the performance of ail acts 
whlch they do while they are not discharging a positive duty of the 
master.i 
8. Same— Who Are Feliov? Servants. 

Ail who enter the employment of a common master to accompllsh a 
common undertaking are prima facie fellow servants, although thelr 
grades of service are différent, and some direct and supervise the men 
subject to thelr command and théir work, while others perform the 
labor. The subordlnates assume the risk of the négligence of their 
Buperiors in thelr work of supervision to the same extent as that of 
those -who work by thelr sides.s 
é. Same— Risk of Incompétence of Fbllows Known to Thbm. 

It is the duty of a servant tb report to his master, or.to those whom 
the master empowers to hire and discharge his workmen, the dangerous 
Incompétence of his fellows known to hlm, and notice of such incom- 
pétence and a fallure to report It entails upon him an assumption of its 
risk. 
S. Bame — Incompétence of Servant — Notice to Shift Boss No Notice to 
Master. 

A shlft boss in charge of a gang of men, whose duty it Is to direct the 
men when, where, and how to work, to supervise tbem and thelr labor, 
and to see that they properly perform it, but who bas no authority to 
hire or to discharge employés, is a fellow servant of the men in his 
shlft, the risk of whose négligence they assume, and notice to hlm of 
the incompétence of a fellow serrant is not notice thereof to the master. 
/.. (Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

. Charles F. Scharer and Albert Miircrey were fellow servants of H. T. 
Weeks at work in his mlbe in Colorado, when Murcrey earelessly dropped 

1 Assumption of risk incident to employment, see note to Railroad Co. ▼. 
Hennessey, 38 O. 0. A. 314. 

s Who are fellow servants, see notes to Railroad Co. v. Smith, 8 C. C. A. 
868; Railway Co. v. Johnston, 9 0. C. A. 596; Flippln v. Klmball, 31 0. C. A. 
286. 
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a jack serew down the shaft, and It broke Scbarer's leg. Scharer sued his 
employer, and alleged that the Injury was caused by his fallure to adopt 
reasonable rules for the opération of the mine, and by his failure to employ 
and retain compétent workmen. The averments of the plaintlff were denied 
by the défendant. Upon the second issue, which is the only one that it is 
necessary to consider, in view of the conclusion which bas been reached, 
the évidence was that the défendant, Weeks, was the owner of the mine; 
that one Jenkins was his superintendent, and had and exercised authority 
to hire and discharge bis employés; that among thèse employés were two 
shift bosses, who supervised and directed the work of the men under the 
orders of the superintendent; that the superintendent was the head man, and 
was generally présent at the mine, overseeing the work; that Scharer and 
Murcrey were members of and had worked in a shift together for about 
six weeks before the accident; that Murcrey had at one time turned on the 
air Improperly, and had thereby caused a hose to eut one of the workmen 
on the head; that at another time he threw a block and tackle upon another 
workman; that he was careless in this way; that, if he threw anything 
down, he was as likely to throw it on his partner as to throw it to one slde; 
that his partner, one Medaris, who had worked by his side for about 10 
weeks before the accident, told his shift boss on February 10 or February 12, 
1899, that he could not make him hear; that he had turned the air on at 
an improper time, and had hurt him, — and asked that he might be ehanged 
to another shift, so that he should not work with him. But no change was 
made, and Medaris worked on by the side of Murcrey until March 20, 1899, 
when the plaintiffl, Scharer, was Injured. There was no évidence that this 
shift boss had any authority to employ or to discharge men for the défend- 
ant. Upon this évidence the court charged the Jury that notice to this shift 
boss of the incompétence of Murcrey was notice to the défendant, if the 
shift boss was charged with the duty of supervising the work of Murcrey, 
and this instruction is assigned as error. ïhere were a verdict and a judg- 
ment for the plaintiff for $8,000 damages, which this writ of error challenges. 

William J. Miles, for plaintiff in error. 

H. N. Hawkins (T. M. Patterson and E. F. Richardson, on the 
brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The évidence discloses no authority in the shift boss to hire or to 
discharge men for the défendant. His power was limited to super- 
vising the work of the employés intrusted to his care, and to di- 
recting them when, where, and how to do their work. There was 
no évidence of any négligence in the sélection or employment of 
the workman whose carelessness caused the injury. Was notice 
to the shift boss of the incompétence of this servant notice to his 
master? Counsel for the plaintifif contend that this question was 
properly answered in the affirmative by the court below, and cite 
in support of their position the following authorities: Railroad 
Co. V. McDaniels, 107 U. S. 454, 459, 2 Sup. Ct. 932, 27 L. Ed. 
605; Railroad Co. v. Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 
L. Ed. 772 ; Railroad Co. v. Henthorne, 73 Fed. 634, 638, 19 C. 
C. A. 623, 627, 43 U. S. App. 113, 122; Laning v. Railroad Co., 
49 N. Y. 521, 534, 10 Am. Rep. 417; Railway Co. v. Collarn, 73 
Ind. 261, 272, 38 Am. Rep. 134; Coppins v. Railroad Co., 122 N. Y. 
SS7, 565. 25 N. E. 915, 19 Am. St. Rep. 523; Railroad Co. v. Nuck- 
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^ol's Adoj'r, 91 Va. 193, 195, 208, 21 S. E. 342; i Shear, & R. Neg. 
§ 192; Giiman v. Railroad Co., 13 Allen, 433, 90 Am. Dec. 210^ 
Shanny v. Androscoggin Mills, 66 Me. 420; Holland v. Railroad 
Co., 91 Ala. 444, 451, 8 South. 524, 12 L,. R. A. 232; Railway Co. 
V. Patton (Tex. Sup.) 9 S. W. 175; Railroad Co. v. Gilbert, 46 
Mich. 176, 180, 9 N. W. 243; Whittaker v. Canal Co., 126 N. Y. 
544, 550, 27 N. E. 1042. The décisions in thèse cases déclare that 
the duty of using ordinary care to provide compétent servants is a 
positive duty of the master, which hè cannot so delegate as to re- 
lieve himself from liability to discharge it; that ofFicers and agents 
of a master who are empowered to hire, discharge, or suspend em- 
ployés are authorized to discharge this positive duty; that notice 
to them of the incompétence of a servant is notice to the master; 
and that the jury may infer from notorious, long-continued, and 
habituai acts of recklessness that such officers or agents and the 
master knew, or by the exercise of ordinary care would hâve known, 
that the servant guilty of them was not compétent. But there is 
nothing in any of thèse opinions to the effect that notice of the 
incompétence or of the habituai négligence of a servant to one 
charged With the duty of directing and supervising him and his 
work, but who is without authority to hire, discharge, or suspend 
such workman, is notice to the master, or to the effect that such 
a superior or supervising employé is discharging the positive duty 
of the master in this regard. In Railroad Co. v. McDaniels, 107 
U. S. 454, 2 Sup. Ct. 932, 27 L. Ed. 605, no question of notice to 
those supervising the work of an employé was in any way involved, 
and ail that is said upon this subject is obiter dictum. The only 
issue there was whether or not the chief train dispatcher, who 
employed the reckless servant, exercised reasbnable care in the 
act of selecting and hiring him. In Railroad Co. v. Baugh, 149 U. 
S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772, the charge against the Com- 
pany was not the employment of an incompétent servant, but the 
négligence of a superior servant in the discharge of his duty of 
operating an engine. On the other hand, the charge of the trial 
court in the case upon which counsel seem to place their chief 
reliance (Railroad Co. v. Henthorne, 73 Fed. 634, 639, 19 C. C. A. 
623, 628, 43 U. S. App. 113, 123) was that "it was necessary for 
the plaintiff to show that the incompetency of Harrison, the en- 
gineer, was known, or ought to hâve been known, to those offi- 
cers of the Company who were given authority to employ, dis- 
charge, or suspend him, in order to charge the company with the 
same knowledge"; and the only question in that case was whether 
or not the power to suspend for incompétence vested an agent of 
the company with authority to receive notice of his shortcomings 
for his master. The opinion and the argument in the Henthorne 
Case concède that notice of incompétence to one who has no au- 
thority to hiire, discharge, or suspend employés is not notice to the 
master. In Coppins v. Railroad Co., 122 N. Y. 557, 565, 25 N. 
E. 915, 19 Am. St. Rep. 523, the verdict against the company was 
sustained on the express ground that there was évidence from 
which the jury might hâve lawfuUy inferred that the division super- 
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ïntendent, who had authority to hire and discharge servants, had 
actual knowledge of the habituai incompétence of the employé 
whose négligence caused the accident. In Railroad Ce. v. Nuckol's 
Adm'r, 91 Va. 193, 21 S. E. 342, there was no question of négli- 
gence of the défendant in the employment of its servants, and the 
judgment below was reversed because the court had refused to 
charge that an engineer of a locomotive and a track repairer were 
fellow servants. In Laning v. Railroad Co., 49 N. Y. 521, 534, 
10 Am. Rep. 417, the foreman, who was authorized to hire and 
discharge employés, was aware of the incompétence of the work- 
man whose négligence caused the injury. Nor is there anything 
in the other authorities cited by counsel for the défendant in error 
but statements of gênerai and conceded rules of law, nor anything 
in conflict with the position that no agent or employé is compé- 
tent to receive notice pf the shortcomings of a servant which will 
charge his principal or master with liability unless he is author- 
ized to hire, to discharge, or to suspend the employé, — unless he 
is delegated by the grant of that power to discharge this positive 
duty of the master, — while this position is sustained by many re- 
spectable décisions. Railroad Co. v. Baugh, 149 U. S. 369^ 387, 
13 Sup Ct. 914, 37 L. Ed. 772; Reiser v. Pennsylvania Co. (Pa. 
Sup.) 25 Atl. 175, 34 Am. St. Rep. 620; Smith v. Railroad Co. 
(Mo.) 52 S. W. 378, 383, 48 L. R. A. 368; Railroad Co. v. Eckols 
(Tex. Civ. App.) 26 S. W. 11 17; Railway Co. v. Benford (Tex. 
Sup.) 15 S. W. 561, 563, 23 Am. St. Rep. 377. 

The nature and the limits of the liability of the master for the 
incompétence of his servants is stated by Mr. Justice Brewer, in 
the latest décision of the suprême court upon that question which 
has been called to our attention, in thèse words : 

"It may be asked, Is not the duty of seeing that compétent and fit persons 
are in charge of any particular work as positive as that of providing safe 
places and machlnery? Undoubtedly It Is, and requlres the same vigilance 
In its discharge. But the latter duty is discharged when reasonable care 
has been taken in providing such safe place and machlnery, and so the 
former is as fully discharged when reasonable précautions bave been taken 
to place fit and compétent persons in charge." Railroad Co. v. Baugh, 149 
V. S. 387, 13 Sup. Ot. 921, 37 L. Ed. 781. 

In Reiser v. Pennsylvania Co. (Pa.) 25 Atl. 175, 34 Am. St. Rep. 
620, the chief train dispatcher of the railroad company was aware 
of the incompétence of one Crossman, a local operator working 
under his supervision and direction, but he had no power to hire 
or to discharge employés for the company; and the claim was 
that notice to him was notice to the corporation. The suprême 
court of Pennsylvania overruled this contention, and said: 

"This mlght be so if he was clothed with the power of employing and dls- 
charging such servants. But he was not charged' by the company with its 
duty In référence to the sélection and rétention of Its employés." 

In Smith v. Railroad Co., 52 S. W. 378, 383, 48 L. R. A. 368,— 
a case which was decided in 1899 by the suprême court of Missouri, 
— ^the head master of a roundhouse of a railway company was char- 
ged with notice of the habituai négligence of an engine wiper who 
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caused tïie accident. This head master had the supervision and 
dii-ection Of this wiper, of his co-workmen about the roundhouse, 
and of their work, but he had no authority to hire or to discharge 
them. The court held that notice to him was not notice to the 
corporation of the incompétence of the men subject to his com- 
mand. In Railroad Co. v. Eckels, 26 S. W. 1117, 1118, the court 
of civil appeals of Texas held that a foreman who had the super- 
vision and direction of men and of work, but who had no power 
to hire and to discharge employés, was not authorized to receive 
complaints or to make promises for the master relative to the in- 
compétence of the servants under him, and that the employer was 
not charged or bound thereby. 

The rule announced and illustrated in thèse décisions furnishes 
the only line of demarkàtion between the duty and liability of the 
master and the duty and liability of the servants in such situations. 
It is the master's duty to use reasonable care to provide compétent 
servantsl Servants assume the risk of the négligence of their co- 
workmen. Their intèrest prompts them and their duty calls them 
to report the known incompétence of their fellows. This intèrest 
and duty rest alike upon the superior servants; — those who supervise 
and direct thé work — and their subordinates, for they are ail alike 
fellow servants. Strike dowh the rule which charges the master with 
and limits his knowledge to the knowledge of those whom he has 
empowered to discharge his duty of employing and discharging, and 
no guide or measure of the respective liabilities of master and serv- 
ant remains, and they are left to the varying opinions of judges and 
juries, without compass to direct or principle to control them. Nor 
is this rule inconsistent with the gênerai principles of the law of 
négligence. On the other hand, it is a necessary corollary of the 
established rules of that branch of the law. One who enters the 
service of another assumes ail the ordinary risks and dangers of 
that service. One of thèse risks is the danger of injury from the 
négligence of his fellow servants. His association with his co-work- 
men is necessarily doser, his knowledge of their character, habits, 
and compétence more intimate and more exact, than that of the 
master can be. As he has a better knowledge of their character and 
of their négligence, he is better able to protect himself against it than 
his master can be, and for this reason the law charges him with its 
risk. AU who enter the employment of a common master to accom- 
plish a common undertaking are prima facie fellow servants, and 
eaeh assumes the risk of the other's négligence. The duties of co- 
workmen engaged in a common undertaking are necessarily diverse, 
and their grades of service différent. On some is imposed the duty 
of superintçnding the work, and directing their associâtes when, 
where, and how to do it, while it falls to the lot of others to obey the 
directions of their superiors and to perform the labor. But this 
différence of duties and of grades of service neither abrogates nor 
affects the relation of fellow servants. The foreman, the boss, or 
the superintendent of a gang of men is a fellow servant of those un- 
der him to the same extent that they are co-workmen of each other. 
Each one of the subordinate? assumes the risk of the négligence of 



, WEEKS V. SCHAEBE. 335 

his superior in the discharge of his duty of supervision and direction 
to the same extent that he assumes the danger of the carelessness 
of the servant who works by his side. To this gênerai rule there 
is this exception : A servant is not, and a master is, liable for the 
neghgence of a fellow servant while he is engaged in discharging 
the Personal duty of the master to use ordinary care to provide 
a reasonably saîe place, reasonably safe tools ànd appliances, and 
reasonably compétent servants. An employé frequently acts in a 
dual capacity, — at times a fellow servant, at times a vice principal, — 
and the line of demarkation between the négligence whose risk the 
servant assumes and that for which the master is Hable is this : If 
the act is done in the discharge of a positive duty of the master, then 
négligence therein is the négligence of the latter. If it is done in 
the discharge of any other duty of the employé, it is the négligence 
of the servant, the risk of which his fellows hâve assumed. 

Some of the rules which we hâve thus briefly restated hâve been 
the subjects of volumes of debates and conflicting décisions, but they 
hâve at last become estabhshed beyond doubt or cavil by the re- 
peated décisions of the highest court in the land. Railroad Co. v. 
Baugh, 149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. TJ2; Railroad Co. 
V. Hambly, 154 U. S. 349, 14 Sup. Ct. 983, 38 L,. Ed. 1009; Railroad 
Co. V. Keegan, 160 U. S. 259, 16 Sup. Ct. 269, 40 L. Ed. 418; Rail- 
road Co. V. Peterson, 162 U. S. 346, 16 Sup. Ct. 843, 40 L. Ed. 994 ; 
Railroad Co. v. Charless, 162 U. S. 359, 16 Sup. Ct. 848, 40 L. S'a. 
999; Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 44 L. Ed. 
181 ; City of Minneapolis v. Lundin, 58 Fed. 525, 527, 7 C. C. A. 344, 
346, 19 U. S. App. 245, 249; Coal Co. V. Johnson, 56 Fed. 810, 6 
C. C. A. 148, 12 U. S. App. 490; Railway Co. v. Waters, 70 Fed. 
28, 16 C. C. A. 609, 36 Û. S. App. 31 ; Balch v. Haas, 73 Fed. 974, 
979, 20 C. C. A. 151, 156, 36 U. S. App. 693, 700; Bridge Co. v. 
Olsen (C. C. A.) 108 Fed. 335, 337; Railway Cq. v. EUiott, 102 Fed. 
96, III, 42 C. C. A. 188; Millsaps v. Railway Co., 69 Miss. 423, 13 
South. 837; Railroad Co. v. Hoover, 79 Md. 253, 29 Atl. 994, 25 
L. R. A. 710, 47 Am. St. Rep. 392; Blessing v. Railway Co., "jy Mo. 
410; 2 Bailey, Pers. Inj. §§ 2061, 2190; Railroad Co. v. Poirier, 167 
U. S. 48, 17 Sup. Ct. 741, 42 L. Ed. 72; Oakes v. Mase, 165 U. S. 
363, 17 Sup. Ct. 345, 41 L: Ed. 746; Railroad Co. v. Herbert, 116 
U. S. 642, 6 Sup. Ct. 590, 29 L. Ed. 755 ; Rândall v. Railroad Co., 
109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003; Farwell v. Railroad 
Co., 4 Metc. (Mass.) 49, 38 Am. Dec. 339; Holden v. Railroad Co., 
129 Mass. 268; Clifïord v. Railroad, 141 Mass. 564, 6 N. E. 751; 
Sherman v. Railroad Co., 17 N. Y. 153; Besel v. Railroad Co., 70 
N. Y. 173; De Forest v. Jewett, 88 N. Y. 264; Weger v. Railroad 
Co., 55 Pa. 460 ; Coal Co. v. Jones, 86 Pa. 432. 

It is an indisputable déduction from thèse rules that a superior 
servant charged with the dUty of supervising the men under him and 
their work, but unauthorized to hire or to discharge them, is perform- 
ing the duty of a fellow servant, and not that of a master. His acts, 
his knowledge, and his négligence are those of the servant, and not 
of the employer. If through his culpable carelessness the incom- 
pétence of.a servant is not reported to the superintendant, who has 



336 111 FEDERAL RBPORtèll. 

the power ifo discliarge him, that carelessness is the négligence of a 
féllow servant, the risk of which each of his subordinates has as- 
sumed iti the same extent that he bas assumed the danger from the 
négligence of his co-workmen in the same grade with himself. In- 
deed, the duty of reporting the known incompétence df fellow work- 
men to those who hâve powet- tO discharge them rests upon those 
who work by their sides as hèavily as it does upon thOse who super- 
vise their work. 

Much has been said in argument about the duty of the master to 
inspect his workmen, and to keep informed respecting their compé- 
tence after they hâve been employed; anti the assumptiôn is indulged 
that every one who is empowered to supervise their work is author- 
ized to make this inspection, and to receive notice of their compé- 
tence which Wôuld charge the employer. The assumptiôn is unwar- 
ranted, and the argument loses sight of the fundamental principles of 
the law of négligence. T^he liability of the master hère rests upon 
and is measured by the rules of the law of agency and of négligence. 
The agent or officer whom the employer appoints to sélect, dis- 
charge, or suspend the servants in his service, and that agent alone, 
may charge his master by his acts or by his kno^ledge of their char- 
acter. Those whom he employs for other purposes hâve no au- 
thority to sélect or discharge their fellows, and hence their knowl- 
edge and their négligence regarding the compétence of their co- 
workmen in no way charge their employer. 

The presumption of law always is that the master has discharged 
his duty, and has employed fit and compétent servants. That pre- 
sumption, unlike the presumption that he has furnished reason- 
ably safe machinery, increases in strength with the lapse of time, 
because workmen grow more skillful and compétent, while ma- 
chinery détériorâtes by use. The duty of the master is discharged 
when he has taken reasonable précautions to place fit and compé- 
tent servants in charge of the work. One who would charge 
the master with négligence hère must therefore prove not only 
that the servant was incompétent, but that the master knew, or 
by the exercise of ordinary diligence would hâve known, of his 
unfitness. The servant, not the master, assumes the risk of the 
négligence of those who work with him. He is in constant and 
close association with his Co-workmen, and it is his duty to re- 
port to the agent whom the master has appointed to hire and dis- 
charge them any incompétence of which he learns. The employé 
who knows, or by the exercise of reasonable diligence would hâve 
known, of the recklessnessand incompétence of his fellow servant, 
and who still neglects to report his shortcomings to the proper 
superior, assumes the risk of that négligence and incompétence. 
Railway Co. v. Peavey, 34 Kan. 472, 479, 8 Pac. 780; Brick Co. v. 
Kenyon, 57 111. App. 640, 646; MininV Co. v. Mciver, 5 Colo. App. 
267, 280, 38 Pac. 596; McCharles y. Smelting Co., 10 Utah, 470, 37 
Pac. 733; Davis v. Railfoàd Co., 20 Mich. 105, 4 Am. Rep. 364; 
Râilroad Co. v. Geary, iio 111. 383. Thèse principles of law are in- 
disputable. In view of them it is difficult to perceive how notice 
of the habituai recklessness of a fellow servant càn be successfuUy 
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charged upon a master whose agents to provide servants had no 
actual knowledge of it, without also charging those who hâve 
worked in the same gang with him for weeks, and who assumed the 
risk of his négligence when they were employed, but who hâve never 
reported it, with a knowledge of it fatal to their recovery on its ac- 
count. In the case in hand the shift boss and the members of the 
shift to which the plaintifï belonged, who knew of the acts of négli- 
gence of Murcrey, were fellow servants of the plaintifï. If those 
acts were of such a character that it was their duty to report them 
to the superintendent, the risk of their négligence in faihng to re- 
port was necessarily assumed by the plaintifï. Notice of thèse acts 
to the shift boss was notice to a fellow servant, and not to the 
master, and the charge of the court to the contrary was fatal to this 
verdict. 

The judgment below is reversed, and the case is remanded to the 
court below for another trial. 

THAYER, Circuit Judge, and ADAMS, District Judge. We con- 
cur in the reversai of the judgment in this case on the ground stated 
in the foregoing opinion, — tïiat the instruction given by the trial 
court that notice to the shift boss of Murcrey's incompetency or care- 
less habits was notice to the défendant was an erroneous instruction, 
because there is no évidence in the record tending to show or war- 
ranting the inference that the shift boss either had power to hire 
or discharge the incompétent employé or any other employés. 
There are some other gênerai propositions of law stated in the 
opinion concerning which we would not be understood as express- 
ing any opinion. 
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{Circuit Court of Appeals, Elghth Circuit. October 7, 1901.) 

No. 1,482. 

1. ReS GESTiB. 

A statement which is detached from the material act pertinent to the 
issue, and ■which constltutes a mère narrative of a past transaction, te 
not a part of the res gestœ, but is hearsay, and Incompétent as évidence. 

2 Inbueancb— Res Gest^— Adhfssions of Agent after Alleged Contract. 

The admission by the local agent of an Insurance company on the ûay 

after the alleged maliing by him of an oral contract of Insurance, that 

the clalmant was insured, Is not a part of the res gestse, and is hearsay 

évidence as against his principal. 

8. Samk—Agbnct— Opinion ov Agent— Evidence against Principal. 

The opinion or conclusion of an agent relative to the légal effect of 
acts and transactions is not bindlng upon his principal unless the latter 
has authorized his agent to form and express an opinion on his behalf. 
A statement by the agent of an Insurance company that a clalmant is 
insured is such an opinion, and is incompétent évidence against his 
principal. 

4. Same— Local Agbnt'b Authoritt to Adjust Alleged Losses. 

A stipulation in the contract of appointment of a local Insurance 
agent that he shall receive as his compensation for ail his services, In- 
cluding those adjustlng losses, a certain commission on the premiums 
111 F.— 22 
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he secures, and that he wlll render thèse services, does not authorlze 
htm to âdjùït alleged losàeS oir to admit tte Uablllty of hls principal 
tlterefor, unless he is otherwlee empowered so to do. 
(Syllabus ;by the Court.) 

In ^rror to the Circuit Court of the United States for the Western 
District of Missouri. 

James C. Jones and H. C. Smyth (William C. Jones and Wash 
Adams on the brief), for plaintiff in error. 

Edward L. Scarritt (Thomas Dolan, John K. Griffith, and Elliott 
H. Jones, on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District jfudge. 

SANBpRN, Circuit Judge. This was an action upon an oral 
contract tb insure against burglary. There are two classes of such 
insurance. One consists of the insurance of personal property while 
in a safe, and is denominated safe-burglary insurance, while the 
other cornprises the insurance of such property when it is not within 
a safe, and is called store or résidence burglary insurance. The 
rates and contracts of the two classes of insurance diflfer. The con- 
troyersy hère arises over an alleged oral agreement to make a con- 
tract of safe-burglary insurance whose existence was denied by the 
Company. At the trial it appeared that one Bigley was the local 
agent of the company at Joplin, in the state of Missouri, to procure 
safe-burglary insurance according tô thie rules and instructions con- 
tained in the company's manuals and raie books, but that he had no 
authdrity whatever to procure any insurance, make any contracts, 
or do any other acts relative to store-burglary insurance. There 
were two issues, — whether Bigley's conversation with the plaintiff 
related to safe-burglary insurance , or to store-burglary insurance 
(the plaintiff testified that it related to the former, Bigley testifîed 
that it related to the latter); and whether or not the conversation 
was a contract of insurance or a mère negotiation preliminary to a 
written contract to be subsequently issued. 

At the opening of the trial, without any évidence that Bigley was 
actually or apparently authorized to make any contracts or do any 
acts for the company, the défendant in error proceeded to testify 
that he had a conversation with him relative to safe-burglary insur- 
ance. Objection was made to this testimony that it was incompétent 
without proof of the authority of Bigley. The court so held, but 
nevertheless overruled the objection with the remark that he would 
strike out the testimony if the authority of this agent was not estab- 
lished. Thereupon the défendant in error testiéed, in effect, that 
on Jiine 29, 1899, Bigley solicited him to take safe-burglary insur- 
ance, stated the rates, the aniount of insurance he was to hâve, 
the length of the term, and the amount and time of pa3anent of the 
premium, and made a mémorandum of various facts about his stock 
of goods, from which Haines , expeeted a policy of insurance to be 
forwarded to Bigley at Joplin, Mo., by some gênerai agent of the 
companv at St. Louis, to be delivered to the défendant in error. On 
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the night which followed the day of this conversation the safe of 
the défendant in error was burglarized. Two witnesses were per- 
mitted to testify that on the following day Big:ley admitted to them 
that the défendant in error was insured. This testimony was ex- 
pressly objected to on the grounds that the agent's authority had 
not been shown, and that it was only his conclusion, by which the 
company could not be bound. The court below held that the testi- 
mony was incompétent to prove a contract, but nevertheless admit- 
ted it "for the purpose of corroborating, if the testimony is to that 
efifect, the witness Haines in regard to the conversation had between 
himself and Bigley." This ruhng is assigned as error, and it is dififi- 
cult to perceive how this testimony could corroborate Bigley with- 
out tending to show that the contract to which he testified was made, 
and without thereby becoming incompétent, even in the view of the 
court below. The ordinary and logical séquence of proof requireri 
that the power of the agent should be established before his acts and 
admissions were received as évidence against his principal. Nor is 
the case of the défendant in error improved if the concession be 
made that the ruling upon the objection of want of authority went 
merely to the order of proof, and was therefore discretionary. If 
the authority of Bigley to make the contract had been previously 
proved, the fatal objections would still remain that the testimony of 
thèse witnesses was mère hearsay, the simple narration of what Big- 
ley said the day after making the agreement, and that this was noth- 
ing but his individual opinion or conclusion, which he was neither 
authorized to make, to form, or to express for his company. If any 
contract to insure was ever made, it was made on June agth, before 
the burglary, and while the stock was in the possession of the de- 
fendant in error. When Bigley and Haines parted on that day, 
the agreement upon which this action must stand either was or was 
not in existence. No story that Bigley subsequently told, no opin- 
ion that he afterwards formed or expressed, could either make or 
destroy, strengthen or weaken, the agreement. When he made this 
statement that Haines was insured on the day after the burglary, he 
was not engaged in negotiating this contract. What he said was 
not a part of things donc in closing the agreement. It did not even 
rise to the dignity of a narrative of a past event. It was nothing 
but his conclusion or opinion as to the légal efïect of the things that 
had been said and donc by the company, Haines, and himself at 
some time before the burglary. 

An efifort is made to escape from this conclusion on the ground 
that Bigley was the agent of the company to adjust this loss, that he 
was investigating it preparatory to adjusting it, and was therefore 
acting within the scope of his authority when he made the state- 
ment under discussion. But the only évidence of Bigley's authority 
to adjust the loss consists of the fact that in his contract of appoint- 
ment it is recited that the company has appointed him its agent for 
Joplin, Mo., and vicinity ; that it is agreed that his compensation for 
ail services rendered by him in procuring insurance, collecting 
premiums, adjusting losses, rendering accounts, and performing 
generally the duties of agent, shall be a certain commission on the 
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net premiums received on ail the policies issued by him under the 
contràct; that he agrées to perform such services, and to obey the 
rules îirid instructions contained in the company's manuals and rate 
books, with référence to the conduct of the business as such agent ; 
and that such rules and instructions may be modified in writing by 
the proper officer or agent of the company. But this contràct must 
be read in thè h'ght of our common knowledge that local insurance 
agents are not generally adjusters, and that they hâve authority to 
adjust losses only vi^hen specially directed so to do. The meaning 
of the agreement regarding the adjustment of losses was that the 
agent, when specially directed to do so, would render his services 
in adjusting losses in considération of the commission specified in 
the contràct of appointment, and without other charge. It gave 
him no authority to render unrequested services concerning or to 
adJUst alleged losses without an express request to do so. Much 
less did it empower him to bind the company by an admission of a 
contràct and a loss vi^hich the corporation denied. Its only efifect 
was to entitle the company to call upon the agent to render services 
adjusting any loss it specified, and to provide that he should, when 
calledupon, render such services as well as ail his other services for 
the fixed commission named in the agreement and without other 
compensation. The resuit is that this agent had no more authority 
than a stranger to adjust this alleged loss of the défendant in error, 
and his admissions, opinions, and conclusions the day after the 
burglary was committed were not those of the company, and consti- 
tuted no évidence against it. His statement on that day that the de- 
fendant in error was insured was not compétent évidence against the 
company, because it was not a part of the things donc in making the 
contràct, and a statement which is detached from the material act 
pertinent to the issue, and which constitutes a mère narrative of 
a past transaction, is nothing but hearsay (Association v. Shryock, 
73 Fed. 774, 778, 20 C. C. A. 3, 8, 36 U. S. App. 658, 667 ; Insurance 
Co. V. Mosley, 8 Wall. 397, 405, 416, 19 L. Ed. 437; Railroad Co. v. 
O'Brien, 119 U. S. 99, 104, 7 Sup. Ct. 118, 30 L,. Ed. 299; Fordyce 
v. McCants, 51 Ark. 509, 513, 11 S. W. 694, 4 L,. R. A. 296, 14 Api. 
St. Rep. 69; Railway Co. v. Becker, 128 111. 545, 21 N. E. 524, 15 
Am. St. Rep. 144; Railway Co. v. Ivy, 71 Tex. 409, 9 S. W. 346, 
I L. R. A. 500, 10 Am. St. Rep. 758;. Adams v. Railroad Co., 74 
Mo. 553, 41 Am. Rep. 333; Tennis v. Railway Co., 45 Kan. 503, 
25 Pac. 876; Railway Co. v. Holland, 82 Ga. 257, 10 S. E. 200, 14 
Am. St. Rep. 158); because he had no authority to adjust the alleged 
loss, and he was not engaged in the discharge of any duty of his 
agency when he made the statement, so that it was not the act or 
admission of the company (Railroad Co. v. McLelland, 62 Fed. 116, 
10 C. C. A. 300, 27 U. S. App. 71 ; Clunie v. Lumber Co., 67 Cal. 
313, 7 Pac. 708; Walker v. Insurance Co., 51 lowa, 679, 682, 2 N. 
W. 583; Worden v. Railway Co., 72 lowa, 201, 33 N. W. 629); 
and because the, statement was the mère individual opinion or con- 
clusion of Bigley as to the légal efifect of certain transactions, and 
a principal is not bound by the opinions or conclusions of its agents, 
which it does not empower them to form or express on its behalf 
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(Insurance Co. v. McMaster, 87 Fed. 63, 69, 30 C. C. A. 532, 538, 
57 U. S. App. 638, 648 ; Insurance Co. v. Henderson, 69 Fed. 762, 
764, 768, 16 C. C. A. 390, 391, 393, 395, 32 U. S. App. 536, 540, 543, 
547; Laclede Fire Brick Mfg. Co. v. Hartford Steam Boiler In- 
spection & Insurance Co., 60 Fed. 351, 353, 358, 8 C. C. A. i, 3, 8, 
19 U. S. App. 510, 515, 521 ; Casualty Co. v. Teter, 136 Ind. 672, 
673, 676, 679, 36 N. E. 283; Worden v. Railway Co., 72 lowa, 201, 
33 N. W. 629). 

Many other questions are presented by the assignments of error, 
but it is unnecessary to a décision of this case to discuss or détermine 
them, because the ruling already considered was material, erroneous, 
and fatal to the verdict. The judgment is accordingly reversed, and 
the case is remanded to the court below, with directions to grant 
a new trial. 



CITY OF OLEVELAND, TENN., et al., V. TJNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit October 8, 1901.) 

No. 934. 

1. Mandamus— Municipal Corporation — Compbliing Levt of Tax. 

A mandamus cannot be awarded to compel the offlcers of a municipal 
corporation to levy a tax unless the duty to make such levy is imposed, 
either expressly or by implication, by some statuts of the state from 
which the corporation dérives Its powers. 

S. MuNiciPAii Corporations— Power OB' Taxation— Implication from Au- 

THORITY TO CRBATB DeBT. 

Authority to a municipal corporation to levy a tax to pay debts whose 
création is authorized by law may be implied 'when no mode for their 
payment Is prescrlbed, and there is no limitation upon the power of tax- 
ation which repels such an inference, and where the debt is for an 
extraordinary purpose, requirlng spécial authority for Its création, a gên- 
erai limitation upon the power of taxation for ordinary municipal pur- 
poses will not exclude such inference; but if the act conferring the power 
to create the debt, or any other law in force at the time, contains provi- 
sions for a tax to meet such obligations, no extraordinary power of tax- 
ation can be implied therefrom. 
& Bame— Dbbts fou Ordinary Expenses — Water and Lights. 

Ourrent debts incurred by a municipal corporation for water furnished 
for public uses and for the lighting of public streets are for ordinary ex- 
penses, which may be incurred without spécial législative authority; and 
the f act that the power to contract for water and lighting Is among those 
specially enumerated In the city's charter does not imply any spécial 
and additional power of taxation to meet such expansé, beyond the 
limitation imposed by the charter upon taxation for gênerai municipal 
purposes. 
i. Bame— Charter Limitation of Power op Taxation— Mandamus to Com- 
pel Payment of Judgment. 

The charter of the city of Cleveland, Tenn. (Acts 1893, c. 184, § 23), 
provlded that the board of mayor and aldermen should hâve power "to 
levy taxes for town and school purposes upon ail taxable property 
* * * not exceeding in the total levy for ail gênerai purposes in any 
year seventy-five cents on one hundred dollars of the total assessment of 
said property for town and school purposes of that year." Among the 
other provisions of the charter was one expressly authorizing it to con- 
tract for water and lights for public purposes. Selct, that the latter pro- 
vision carrled no implication of power to levy a spécial tax to pay for 
water and lights, which were an ordinary municipal expense, to be paid 
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frftin tïie taxes authorlzed to bé levled for "gênerai purposes," the 
amount oî whlcîj was expressly Uwited, and that the offlcers of the city 
could Hpt be compelled by mandainus to levy a tax in excess of such 
limitation to psy a debt contracted for water and lights, or a Judgment 
renderèd thereon, in the absence of statutory authorlty to lay a spécial 
tax for the payment of judgments.i 

6. Same. 

Where the charter of a clty places a limitation upon the total levy 
of taxes for ail gênerai purposes in any one year, the fact that in past 
years it bas not made the fuU levy does not authorize it to malie a levy 
In excess of the limitation In a subséquent year. 

6. Mandamcs— StrFPioiBNOT op Bbtubii. 

The retum made by a city to an alternative writ of mandamus to 
compel the levy of a tax to pay a Judgment in favor of relater, which 
allèges that taxes bave been levied for the current year to the full limit 
permitted by its charter, and that the entire proceeds of said levy will 
not be svifflclent to pay current expenses, and no part of it can be de- 
voted to the payment of relator's Judgment without seriously impairing 
the efilcieney of the city govemment, cannot be held Insufflcient on de- 
murrer, when, no motion was made to compel it to be made more spé- 
cifie, because It does not show In détail the purposes to which the levy 
has been apportioned, nor shov? the détails of the city's expenses and 
llabilities. 

7. Samk— Municipal Corporations— Contbol of Discrétion dp City Offi- 

OBBS. 

A court In a proceedlng for a writ of mandamus to compel a city to 
pay a Judgment in favor of relater bas no power to control the discrétion 
of the city authorities In maklng appropriations from the taxes collected 
for current municipal expenses, although it may compel the application 
of any surplus remalnlng after the payment of such expenses upon relat- 
or's judgment, rather than upon other debts previously contracted. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

In 1895 the plaintiff in error contracted for a supply of water for publie 
uses, and for the lighting of its streets by eleetriclty. The tax budget for 
that year included a tax of 22 cents on each $100 of assessable values for 
the purpose of paylng for the water supply so to be provlded, and of 18 
cents to meet the expenses of public lighting. This tax was collected, and 
a part applied on the current contracts, but the remainder has never been so 
used, but remains in the city treasury or unaccounted for. Subsequently the 
power of the city to so contract was denied, and the llability repudiated. 
Suit was thereupon brought to recover upon the contract so far as executed, 
which resulted in a Judgment against the city for $9,852.12 and eosts. ïhe 
questions upon which the clty resisted payment, and the grounds upon which 
it was held llable, appear In the opinion of this court, reported under the 
style of Ounningham v. City of Cleveland, 98 Fed. 657, 661, 39 C. O. A. 311. 
.Tudgment final was renderèd In 1899. Execution Issued, which was returned 
nulla bona. Thereupon a pétition for a writ of mandamus was duly filed 
In the court below. To the altematlTe writ a return was made In substance 
insisting that the city had exhausted Its power of taxation for the current 
year by assessing a tax of 75 cents on the $100, and that the whole of this 
tax w'as essential to the maintenance of Its govemmental functions, and that 
no surplus would temain after providing for municipal necessities. A demur- 
rer to the return was sustained. The court below was of opinion that the 
po'wer to create a debt for water and light implied the power to levy a 
spécial tax to pay the Judgment renderèd upon the debt thus created, and 
that the limit placed upon the city's power of taxation was Inapplicable to a 

1 Mandamus to enforce payment of Judgment against munieipality, see 
note to Holt Co. v. National Life Ins. Co., 25 0. C. A. 475. 
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Judgment upon a debt so made. It was also held that the rctum was insuffl- 
cient in not settlng out the several purposes for whlch the elty had levled 
a gênerai tax. From this Judgment the city bas sued out thls writ of error. 

Pritchard & Sizer, for plaintiffs in error. 
Brown & Spurlock, for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges.' 

LURTON, Circuit Judge, after making the foregoing statement, 
delLvered the opinion of the court. 

What are the limitations upon the taxing powers of the plaintifï 
in error? The return shows that a tax aggregating 75 cents had 
been laid and was in process of collection when the alternative writ 
issued. The insistence of the city was and is that no authority ex- 
ists for the levy of any greater rate of tax, and none for any spécial 
tax to pay judgments upon claims of the character of that repre- 
sented by relator. The question as to whether the whole or any 
part of the fund arising from the tax so already assessed can be ap- 
propriated to the payment of the relator's judgment may be post- 
poned, for the first and most important question is whether the 
limitation set up by the return is applicable in the circumstances of 
this case. The relator's debt was incurred in 1895, and is for rent 
of water hydrants and for public street lighting. At that time the 
city was controlled by the provisions of a spécial charter granted 
by the Tennessee législature April 7, 1893, being an "Act to amend 
the charter of Cleveland, Tennessee," etc. Chapter 184, Acts 1893. 
The subséquent amendments of that act are of no importance, since 
they do not enlarge the taxing powers of the corporation, and could 
not effectually deprive the relator of any remedy which he had under 
the law existing at the date of the contract. Seibert y. Lewis, 122 
U. S. 284, 7 Sup. Ct. 1190, 30 L. Ed. 1161. Législation which lessens 
the efïicacy of the means for enforcing the obligation of a contract in, 
existence when the obligation was incurred would confîict with the 
provision of the constitution prohibiting the impairment of the obliga- 
tion of contracts. Louisiana v. City of New Orléans, 102 U. S. 203, 
26 L. Ed. 132 ; City of Memphis v. Bethel, 3 Tenn. Cas. 205. 

It must, at the outset, be conceded that a mandamus cannot be 
awarded to compel the mayor and council of the plaintifï in error to 
levy any tax which they were not authorized to levy by the law of the 
State from which they dérive their powers. The ofïïce of such a writ 
is not to create new duties, but to compel the discharge of those al- 
ready imposed by the municipal law of the state. In other words, 
the power to levy the tax which the relator seeks to compel must 
exist in some législation, or be plainly implied from some local stat- 
ute or charter. CarroU Co. Sup'rs v. U. S., 18 Wall. 71, yj, 21 
L. Ed. 771; U. S. V. Maçon Co., 99 U. S. 582, 591, 25 L. Ed. 331. 
The limitation set up by the city upon its taxing power is found in 
section 23 of the charter. That section reads as foUows: 

"That the board of mayor and aldermen shall hâve power and authority 
to levy taxes for town and school purposes upon ail taxable proj^rty, real, 
Personal and mlxed, withln the limlts of the town, not exceedlng In the total 
levy for ail gênerai purposes In any year seventy-fiTe cents on one bundred 
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dollars of thé total assessment of sald property for town and school purposes 
ot tijflt yëar." 

It is difficult to misread this provision. It is a plain limitation 
whereby the taxing power for "town and school purposes" is limited 
to a "total levy for ail gênerai purposes in any year" to "seventy-five 
cents on one hundred dollars of the total assessment" of city prop- 
erty. By the twenty-eighth section of the same act power is granted 
to levy and collect taxes upon ail property and privilèges within the 
limits of the town, and which are taxable by the state. By the four- 
teenth section of the act the recorder is constituted the assessing 
officer, and it is made his duty to assess taxes and deliver to the city 
"a tax list" which shall be the authority of the city for collecting 
the taxes of this city. This "tax list" is the document referred to 
in the last two lines of section 23, above set out, as the "total assess- 
ment of said property for town and school purposes of that year." 
Section 2y is supposed to confer an additional power of taxation. 
It is as follows: 

"That the board of mayor and aldermen may levy a tax, not exceeding 
flfteen cents on the hundred, upon ail property subject to state taxation, and 
a Street tax of two dollars on ail maie persons between the âges of eighteen 
and forty-five years of âge wlthln the corporate limits of said city for streets, 
alleys and sidewalks, and a tax not exceeding twenty-flve cents on the hun- 
dred upon ail property subject to state taxation, and a poil tax not exceeding 
the state or county poil tax on ail maie persons between the âges of twenty- 
one and forty-five years of âge within said corporation limits,. excluslvely for 
common school purposéS." 

It will be observed that no language is used indicating that this 
Street and school tax shall be in addition to the "total levy" author- 
ized by section 23. Schools and streets are within the "gênerai 
purposes" covered by section 23, and "town and school purposes" 
are specifîcally mentioned as purposes provided for by the "total 
levy" authorized by section 23. We can but conclude that the power 
conferred by section 27 must be construed as subject to the gênerai 
limitations of the twenty-third section. Weber v. Traubel, 95 111. 
427; People V. Lake Erie & W. R. Co., 167 111. 283, 47 N. E. 518. 
The cases of Nashville, C. & St. L. R. Co. v. Franklin Co., 5 Lea, 
707, and Same V. Hodges, 7 Lea, 663, turned upon the particular 
terms of the two acts construed. The question is one of législa- 
tive intention, and we fînd no difficulty in reaching the conclusion 
that the street and school tax authorized by section 27 was not in- 
tended as a tax in addition to the "totaî levy" authorized by section 
23, but as subject to the gênerai limitation of that section. 

But it is insisted that eipïess power was given to the city to con- 
tfâct for Water and lights fof public purposes, and that therefore 
the city has the pOwer by irriplication to levy a tax to meet such 
contract. Authority to levy a tax to pay debts whose création is 
authorized by law may be implîed wheh no mode for their payment 
is prescribed, and there is no limitation upon the power of taxa- 
tion which repels thè presumption. This rule was thus stated in 
Citizens' Savings & Loan Ass'n v. City of Topeka, 20 Wall. 660, 22 
h. Ed. 460: 
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"It Is to be Inferred, when the législature o£ a state authorîzes a county 
or city to contract a debt by bond, it intends to authorlze It to levy such 
taxes as are necessary to pay the debt, unless there is in the act itself, or in 
some gênerai statute, a limitation upon the power of taxation which repels 
Buch an inference." 

In U. S. V. City of New Orléans, 98 U. S. 381, 393, 25 L. Ed. 225, 
226, it was held that authority to issue bonds to pay for stock sub- 
scribed in a railroad implied power to levy a tax to pay the interest 
and principal of the bonds so authorized. Said the court in the case 
cited : 

"The authorization without providlng the means for such expendltures 
•would be an idle and futile proceeding." "Their authorization therefore 
implies and carries with it the power to adopt the ordinary means employed 
by such bodies to ralse money for their exécution, unless such funds are 
otherwise provided. And the ordinary means in such cases Is taxation. A 
munlcipality without the power of taxation would be a body without Ufe, 
incapable of acting, and serving no usef ul purpose." 

The principle is an old and familiar one, and has been applied in a 
variety of instances. Thus, where a thing is granted, such as an 
estate or franchise, there passes by necessary implication a right to 
those incidents which are essential to the enjoyment of the prin- 
cipal subject of the grant. In constitutional law it is a familiar prin- 
ciple that the grant of a power, when the mode of its exercise is not 
defined, implies authority to exercise it in the mode and manner 
reasonably necessary for its enjoyment. Upon this gênerai principle 
limitations upon the taxing power of counties and towns hâve often 
been held to apply only to debts and expenses for ordinary municipal 
purposes, and not to those extraordinary debts, such as subscrip- 
tions to railroads, which can be incurred only by spécial législa- 
tive authority. Rails Co. Ct. v. U. S., 105 U. S. 733, 26 L. Ed. 1220; 
City of Quincy v. Jackson, 113 U. S. 332, 5 Sup. Ct. 544, 28 L. Ed. 
looi. "It is now well settled," said the suprême court in Rails Co. 
Ct. V. U. S., cited above, "that, when authority is granted by the 
législative branch of the government to a municipality or a subdi- 
vision of a state to contract an extraordinary debt by the issue of 
negotiable securities, the power to levy taxes sufHcient to meet at 
maturity the obligation to be incurred is conclusively implied, unless 
the law which confers the authority, or some gênerai law in force at 
the time, clearly manifests a contrary législative intention." But 
although the debt incurred be of an extraordinary character, requir- 
ing spécial authority, any implication of power to levy a tax to meet 
the extraordinary burden will be repelled if the act conferring the 
power, or any other law in force at the time, contains a provision 
providing for a tax to meet such obligations. This is well illus- 
trated in U. S. v. Maçon Co., 99 U. S. 582, 590, 25 L. Ed. 331, 333, 
where it was sought to compel the levy of a spécial tax for the pur- 
pose of meeting the interest upon bonds issued to pay for stock in 
a railroad. By the law of Missouri, county taxation for gênerai 
purposes was limited to one-half of i per cent, on the taxable value 
of the property in the county. By a spécial act, counties were au- 
thorized to subscribe for stock in a particular railroad, and to issue 
bonds to meet such subscription. If there had been nothing more 
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in this làtter act, it might havebeen presumed that ît was the in- 
tention of the législature to grant full power to levy the tax neces- 
sarjr to nieet this extraordinary debt. "This implication," said the 
suprême court, "is, however, repelled by the spécial provision for the 
tax of onettwentieth of one per cent., and the case is thus brought 
directly within the maxim, 'Expressio unius est exclusio alterius.'" 
Continuing, the court said : 

"Thus, whilethe debt was authorlzed, the power of taxation for Its pay- 
ment was limlted, by the act Itself and the gênerai statutes in force at the 
tlme, to the spécial tax designated In the act and such other taxes applicable 
to the subject as there were, or mlght thereafter by gênerai or spécial acts 
be, permitted." 

Applying the principle of thèse cases to the case in hand, we 
are met at once by the manif est proposition that current bills for 
rent of hydrants and for street lighting are not extraordinary ex- 
penses, in any sensé. Expenses incurred for water furnished for 
public uses and for the lighting of public streets are ordinary ex- 
penses, and debts incurred for current water or lighting purposes 
are debts contracted within the scope of ordinary municipal pur- 
poses, and no spécial législative authority is necessary to justify ex- 
penditures for such purposes. Dill. Mun. Corp. (4th Ed.) §§ 146, 
443, and notes; City of Memphis v. Memphis Water Co., 5 Heisk, 
495; Stewart v. Town Co., 50 Kan. 553, 32 Pac. 121; Grant v. Cit' 
of Davenport, 36 lowa, 396. That the procurement of water for 
public purposes and the lighting of the city streets are specially 
mentioned as among the powers of the city of Cleveland is of no 
significance. Obligations incurred for those purposes would not 
be extraordinary debts, justifying a presumption of a spécial and 
additional power of taxation. The power to maintain a police force, 
to abate nuisances, to provide for a quarantine, to establish mar- 
kets, and a score of other ordinary municipal purposes are likewise 
specifically authorized in the same section authorizing the rental of 
water hydrants and the lighting of streets. If the spécial mention 
of a power to incur an obligation for water andlight justify a pre- 
sumption of a power to levy a spécial and additional tax to that 
authorized for ail town and school purposes by the twenty-third 
section, a like presumption would arise in respect of every other ex- 
penditure authorized iri terms, and the limitation upon the power 
of taxation to a total levy of 75 cents would hâve nothing to oper- 
ate upon. The case of U. S. v. Town of Cicero (C. C.) 41 Fed. 83, 
85, is particularly applicable to this Une of argument. Power to 
issue bonds for the purpose of erecting public buildings, erecting 
gas Works or an electric light plant, and to take stock in any new 
railroad is conferred by another section upon condition that the 
ordinance is submitted to a popular vote. But the same section 
provides for an additional limited tax to meet the extraordinary 
debts so incurred. No bonds or negotiable securities were issued 
under the contract with relator, and none were contemplated. The 
city contracted to pay an annual rental for so many hydrants and 
so many electric street lights. The debt was nôt in any sensé an 
extraordinary one, but an ordinary municipal expense, such as 
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might well be met out of the total levy authorized for ail gênerai 
purposes. No implication of power to levy a spécial tax to meet 
a debt of this character arises, in view of the express power to levy 
and coUect a tax not exceeding three-fourths of i per cent, upon 
the assessed value of property subject to city taxation. The fact 
that the debt of the city has been reduced to a judgment does not 
help the relator. We hâve been referred to no législative power 
authorizing the imposition of a spécial tax to meet a judgment 
against the plaintifï in error. The only power to assess and collect 
a tax is that found in the provisions of the city charter already dis- 
cussed. 

We hâve been referred to the case of Butz v. City of Muscatine, 
8 Wall. 575, 19 L. Ed. 490. The case has no bearing, inasmuch as 
we find no statute of the state of Tennessee requiring cities or towns 
to levy a tax to pay judgments. Such a provision does exist in re- 
lation to counties, but it has never been extended to cities, so far 
as we hâve been able to find. The case of Mayor, etc., of Town of 
Bristol v. Dixon, 8 Heisk. 864, was referred to as justifying the levy 
of a tax to pay a judgment upon a debt incurred by authority of 
the city charter. The case is not in point. There was no limita- 
tion upon the taxing power of Bristol for gênerai purposes. The 
limitations supposed to apply were those found in Chapter 50, Acts 
1870-71, being section 491c of Thompson & Stegers' Tennessee 
Code, and section 1361 of same Code. The first limited the amount 
of taxes leviable to meet the extraordinary class of debts described 
in the act of 1870-71, and the last applied only to taxes levied for 
educational purposes. The ruling in Fulgum v. Mayor, etc., of City 
of Nashville, 8 Lea, 635, was to the same efïect in respect to Nash- 
ville. There is, as we hâve seen, an express limitation upon the 
taxing power of the city of Cleveland for gênerai purposes. The 
debt for which the relator has recovered his judgment, being an 
ordinary and not an extraordinary debt, must be paid out of the 
proceeds of the taxes leviable for gênerai purposes. 

It is next insisted that the judgment should be afïïrmed because 
the return is insufïicient, in that it "makes no statement of fact 
showing to what purposes the levy as made has been apportioned," 
and because said return shows "no facts or account of the city's 
revenues and liabilities from which the court can détermine whether 
or not an additional levy may be made for the payment of relator's 
judgment, or whether or not a portion of the assessment as already 
levied may not be devoted to its payment." The sixth paragraph 
of the return, in substance, states that prior to the filing of said 
pétition the défendant had made a levy of 75 cents on the $100 
on ail property subject to taxation, and also upon ail privilège, poil, 
and other taxes which it has power by law to levy and collect for 
the current year, and was diligently proceeding to collect same. 
The same section of the return further states, in substance, that 
the entire proceeds of said levy and assessment will not be suffi- 
cient to pay current expenses, and that "it will be impossible, with- 
out serious impairment of the efïiciency of the city government, to 
dévote any part of the tax levies for the présent year to payment 
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of petîtioner's saîd judgment." The relator specially demurred to 
this part of the return: 

"First, because It does not show that taxes hâve been levled to the full 
extent authorlzed by the charter and gênerai law of the state; Becond, be- 
cause sald section contains no statement of fact showlng to what purposes 
the levy as made has been apportloned; third, because sald section conlains 
no statement of facts or account of the city's revenues and liabilitles f rom 
whlch the court can détermine whether or not an addltional levy may be 
made for the payment of relatot-'s Judgment, or whether or not a portion 
of the assessment as already levled may not be devoted to its payment; 
fourth, because it does not appear from ,sald section or any part of respond- 
ent's return what taxes were levled for the years 1896, 1897, 1898, and 1899, 
durlng which tlme suit was pendlng in whlch sald judgment was rendered." 

The first ground of denrurrer is bad. We hâve already deter- 
mined that the city had no power under its charter or any law of 
the State to levy any higher rate of tax than that which the return 
shows has been levied. The taxing power of the city for the cur- 
rent year was therefore exhausted, and no power exists in this court 
to compel the levy of a tax in addition to that already levied for the 
purpose of paying the relator's judgment. The fourth ground of 
demurrer is also bad. The failure of the city to levy the full tax it 
might hâve levied for past years does not enlarge its power in sub- 
séquent years. The limitation is to a "total levy for ail gênerai 
purposes in any year" of 75 cents on $100 of the assessed values of 
that year. The remedy afforded by the writ of mandamus is pro- 
spective, and the failure of the city in past years to exert its entire 
taxing power will not justify a levy in any year in excess of the 
charter limitation. 

The second and third grounds of demurrer go to the sufficiency 
of the return, in that it does not show in détail the purposes to which 
the levy made has been apportioned, and does not show the détails of 
the city expenses and habilities. It is clear that no additional levy 
can be compelled, whether this part of the return be good or bad. It 
may be that, after providing for the ordinary annual expenses of the 
city goverximent out of the tax levy already made, a surplus may 
remain, which should be applied to the payment of the relator's 
judgment. But the mère fact that the purposes to which the levy 
made has been apportioned are not specifically stated, and that no 
itemized statement of the city expenses and income is given, would 
not justify the court in compelling the levy of a tax additional to 
that already levied, when it is clearly shown that the total levy al- 
ready made for gênerai purposes is the maximum tax which the 
city can levy for any one year. But is this part of the return so 
insufRcient, as matter of law, as to authori?e the court to ignore 
the averment that no part of the tax levied can be applied to the 
payment of relator's judgment without impairing "the efficiency of 
the city government"? No motion was made to compel a more 
detailed or spécifie answer în this respect. The return is, in sub- 
stance, identicftl with the return in Clay Co. v. U. S., 115 U. S. 616, 
618, 6 Sup. Ct. 199, 200, 29 L. Ed. 482. The return in the case 
cited was: 

"That the maximum levy for sald purpose for the year 1882 will not be 
Bufflcient to pay the ordinary current expenses of said county, and that no 
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part thereof can be applled for the payment of said judgment wlthout seri- 
ously impairing the efficiency of sald county government." 

To this answer the relator demurred, and upon the hearing the 
court below ordered a definite proportion of the tax so levied paid 
over on the relator's judgment, and that a like proportion should be 
levied and collected each year until relator's judgment should be 
paid. The suprême court, conceding that such pai» cf the full law- 
ful levy as was net required to defray the current expenses chargea- 
ble upon the ordinary revenue should be applied to the payment of 
the relator's debt, said : 

"But hère the answer shows afflrmatively that the whole of the slx-mlll 
levy of 1882 will not be sufflclent to pay the ordinary current expenses of the 
county. No effort was made to hâve the answer more speciflc and certain, 
so as to show what the whole amount of the tax would be, and in what way 
it was to be expended, but the relators were content to go to a hearing upon 
a gênerai demurrer to the answer as it stood. We must therefore assume 
the fact to be that a spécial tax cannot be levied to pay the judgment with- 
out embarrassing the county in the administration of its current affairs. 
It was held in City of East St. Louis v. U. S., 110 U. S. 321, 4 Sup. Ct. 21, 28 
11. Ed. 162, decided slnce the judgment in this case below, that 'the question 
what expendltures are proper and necessary for the municipal administration 
is not judiclal. It Is confided by law to the discrétion of the municipal 
authoritles. No court has the rlght to control that discrétion; much less, to 
Hsurp and supersede it. To do so in a single year would require a revision 
of the détails of every estimate and expenditure, based upon an inquiry into 
ail branches of the municipal service. To do It for a séries of years, and in 
advance, is to attempt to foresee every exigency, and to provide agalnst 
every contingency that may arise to affect the public necessitles.' " 

The proper judgment is this: (i) That the défendant below be 
required to pay over the sum of $402.20, which the answer shows 
was levied and collected in 1895 for the spécifie purpose of complying 
with this contract, and which has been since held as a water and 
light fund. (2) That the défendant below be required to diligently 
proceed to the collection of any uncollected tax so assessed in 1895 
for water and lighting purposes, and to pay over such taxes, as 
collected, upon the judgment of relator. (3) That the défendant be- 
low be directed to pay over any surplus which may remain from the 
proceeds of the total levy made for ail purposes in 1900, after de- 
fraying the current expenses chargeable upon the ordinary revenue 
of the city, and that it make a further return showing the amount 
of the tax so collected, and how same has been applied. (4) That 
the défendants below be commanded to levy for each year succeed- 
ing the entry of this judgment the full tax of 75 cents on the $100 of 
assessable city property, and the full poil and privilège taxes permit- 
ted by the charter of 1893, until the judgment of relator, with inter- 
est and costs, shall be fully paid; and, after defraying ail ordinary 
expenses payable out of the revenue so raised each year, it will pay 
over to the relator any surplus remaining each year, until his judg- 
ment shall be paid ; and that it make ail such other returns as shall 
be required by the court below, showing how it has obeyed this 
judgment. 

The administrative discrétion in respect to expenditure for cur- 
rent municipal expenses will not permit the payment from current 



350 m FEDERAL REPORTER. 

revenue of daims for past expenditure in préférence to the judgment 
of relator. The surplus applicable to tins claim is that which re- 
mains after providing for those current expenses proper for the main- 
tenance of the çity government, and chargeable against current rev- 
enue. The situation of the présent case will not permit of a more 
definité order. That the city cannpt reduce its surplus by prefer- 
ring other dèbts to that of the relator is plain. Current revenue not 
properly used for current municipal expenses will constitute a sur- 
plus applicable to the relator's judgment. Whén the return shall 
be made as to income and expenditure for 1899, it will be the duty of 
the court below to ascertain the surplus properly applicable to this 
judgment, and order same paid thereon. In the présent situation of 
this pétition, we can make no more definité judgment. 

The judgment below is reversed, and the cause remanded, with 
direction to enter a judgment in accordance with this direction. 



GAGE, Seeretary of Treasury, v. JUDSON et al. 

(District Court, D. Connectlcut. September 18, 1901.) 

No. 1,159. 

1. Eminent Domain— Proceeding by United States— Validitt of Award. 

In a proceeding brought by the seeretary of the treasury to condemn ^ 
land for an addition to a post office, the court was required under the 
local statutes of the state to appoint a cominlttee of three to appraise 
the land and assess the owners' damages, subject to the approval of the 
court, whlch had power to set aside thelr award for irregularlty. The 
district attomey and the attorney for défendants stated to the court 
that they had agreed upon two members of the commlttee and would 
agrée upon the thlrd, and they were directed by the court to notlfy the 
clerk. The names of the persons agreed upon were not reported to the 
court or clerk, and no further action was taken by the court untll the 
flUng of a report and award signed by three persons, designating them- 
selves as arbltrators and so designated In a wrltten submission signed 
by counsel. The district attorney had no spécial authorlty from the de- 
partment to agrée to an arbltration. Beld; that the award wàs not blnd- 
Ing on the United States, either as an award of arbltrators or of a com- 
mlttee, since the district attorney had no authorlty to submit to an 
arbltration or to sélect a commlttee, which could only be appointed by 
the court, whose action was not a délégation of authorlty to counsel to 
make such appolntment, nor an appolntment of unknown persons to be 
thereafter selected by counsel. 

8. Same— PowERS dp Committbe of Appraisal— Admission of Evidence. 

A commlttee appointed under the Connectlcut statute to value land 
condemned for public use does not act strictly as a judlcial tribunal, to 
find facts merely from évidence, but Its members are selected largely 
with référence to thelr competeniey to appraise real estate and to form 
thelr conclusions from inspection and thelr own knowledge of values; 
and they must be allowed a wlde discrétion as to the klnd of évidence 
they deem helpful and wlU recelve. 

& Same— Evidence of Value— Profits from Pahticular Use of Propertt. 

An award made by a commlttee appointed to appraise land condemned 

for public use will not be set aside because the commlttee refused to 
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recelve évidence Intended to show the probable profit whlch could be 
derlved from the property by the érection of a partlcular klnd of build- 
ing thereon, where it admitted évidence to show that the location was 
suitable for such a building. 

A. Sahs. 

The award of a commlttee flxlng the value of land condemned for 
public use wlll not be set aside because of the exclusion of testlmony 
offered by the owner as to the addltlonal value of the land by reason 
of Its surroundings or appurtenances, such as easements for right of 
way or the nearness of other property owned by hlm, whlch could be 
Improved In connection with that taken, where the facts were shown, 
and may be presumed to hâve been duly consldered by the commlttee. _ 

This was a proceeding by the secretary of the treasury for the con- 
demnation of land as a site for an addition to the post-office build- 
ing in Bridgeport, Conn. 

Francis H. Parker, U. S. Dist. Atty., and AUan W. Paige, for 
petitioner. 

De Forest & Klein and Stiles Judson, Jr., for respondents. 

TOWNSEND, District Judge. The respondent has remonstrated 
against the report of the commlttee finding the value of the land of 
the respondent sought to be taken. A writ of error was taken to the 
United States circuit court of appeals, and there dismissed on the mo- 
tion of the petitioner. 39 C. C. A. 156, 98 Fed. 540. Afterwards 
a bill of exceptions was allowed and signed, which is as follows : 

"Bill of Exceptions. 

"(1) Upon the return of the mandate and summons upon the plalntlfC's 
application to this court for the condemnation of the défendants' land, as 
appears by the files and records of this court, the parties appeared by attor- 
ney; the plaintiff appearing by O. W. Comstock, the United States attomcy 
for the district of Connecticut. (2) On May 28, 1898, which was the day as- 
slgned for the appointment of the commlttee as prayed for, Mr. Comstock, 
the United States attorney, and the attorneys for the défendants Judson and 
Hicks, appeared and informed the court that the case would furnish no busi- 
ness at that tlme, as the parties would probably reach an agreement as to a 
commlttee. No action was taken by the court at that tlme. (3) On August 
10, 1898, counsel for the plalntlfC and the défendants Judson and Hicks, filed 
in court an agreement to submit the case to arbitratlon, dated June 8, 1898, 
and signed by C. W. Comstock, United States attorney, and by Robert E. 
De Forest, attorney for R. M. Judson, and also an award purportlng to hâve 
been made by the arbitrators therein named, dated August 8, 1898. Thèse 
papers are on file, and are, by référence, made a part hereof. (i) On October 
4, 1898, an entry of the discontinuance of the case as to the défendants 
Hicks and BlsRop was entered. (5) On October 5, 1898, counsel for the 
plaintiff appeared In court and stated that the govemment was satlsfied with 
the award of the arbitrators, and moved that the award be accepted as to 
the said Judson, and that the case be discontinued as to the other défend- 
ants. (6) Thereupon I made entrles in my prlvate minute book as follows: 
'Oct. 5. 517. Gage, Sec'y Treasury, vs. Judson. Award of $32,000 in favor 
of Judson, and U. S. Is satlsfied with award, and asks report be accepted 
and discontinue as to others. Order discontinuance granted. Balance con- 
tinued.' 'Oct. 7. U. 8. Gage vs. Judson. Award approved and accepted, 
$32,000.' (7) No entry was made on the docket of the court on elther Octo- 
ber 5th or 7th, no judgment or order was entered up at elther of thèse dates, 
nor was the clerk Instrueted to enter up any such Judgment or order. (8) 
Afterwards, durlng the following term, to wlt, on the 3d day of January, 
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1899, flpoi» jth^e motion of the plalntifTa attomey, Jwdgpieiit was rendered, 
and ,t]|ç fonfl^l Jtfdgment Aie was slgned by the court, as appears oç flle. 
(9);; Np'!4>|^jéctloâ was ever inade. In this court or elsewhere, so far as ap- 
p'ëàrs;' by the plaintlft, or ariy one else representing hlm or the government, 
to said award, or to any of the proceedings in the cause, untll the 8th day of 
February, 1899, when the plalntiff brought his pétition to reopen said judg- 
ment as" oâ file. (10) On February 15, 1899, plaintifC amended his said péti- 
tion, and on Febl-uary 25, 1899, he flled a substituted pétition as on file. 
<11) TTpon motion of the défendant Judson, the court ordered the plaintifif, If 
he proposèd to ofifer évidence In support of the allégations of paragraph 5 
of his pétition, dated February 6, 1899, and flled two day s later, to state the 
nttmes of the witnesses there referred to. (12) The case subsequently came 
on for a hearing upoh the questions of fact and law preâented by the plain- 
tlft's substituted motion, dated February 24, 1899, and flled the next day. 
(13) Alter héarlrig the parties; by thèlr -fritnesses and by thelr counsel, I find 
that the only authority glven to Mr. Comstock in relation to this case was 
as set forth in the correspondence annexed to said substituted motion as an 
exhibit; and I find that no authority, other than as set forth in said corre- 
spbndencé, was eVer conferred upon Mr. Comstock to snbmit this case or 
any part of It to arbitration, as agreed to by hlm in the paper dated June 
8, 1898. (14) The plaintiff at no time. introduced any évidence in support 
of the allégations of paragraph 5 of his original motion to reopen the Judg- 
raent, or in support of the allégations of the corresponding paragraph of his 
said substituted motion. 

"Upon the foregoing facts the défendant clalmed: (1) That the award of 
the arbitrators had been presented to and accepted by the court at its pré- 
viens term, and therefore it Was not within the jurisdiction or légal power 
of the court to entertain the plaintlffs motion and pétition to open said 
judgment, or to open the same or make any altération therein; (2) that, if 
the court had power to entertain said motion, no cause was shown for open- 
ing said judgment; (3) that, upon the facts proved and found, the said arbi- 
trators, so agreed upon by the parties, became and were the commlttee of 
the court for the purposes of said appraisal and assessmént, and that the 
plaintiff, by his conduct through his attomey, had estopped himself, as 
agalnst the défendant, from questlonlng the validlty of the appolntment of 
said arbitrators. 

"The court overruled the said daims of the défendant and opened said 
Judgment. Thereupon the défendant, on the 27th day of Aprll, 1899, moved 
the court to accept the award of said arbitrators as being the report of the 
commlttee. The attomey for the plaintiff not being présent, the court con- 
tinned the case, with leave to the attomey for the plalntlfC, if he saw fit, to 
file a remonstrance to the acceptance of the award, or any other motion. 
within five days from said 27th day of April, 1899, and appointed the 5th 
day of May, 1899, at half past 2 o'clock In the afternoon, for further hearing 
upon the defendant's said motion for the acceptance of said award. There- 
upon the parties appeared by attomey In court on said 5th day of May, 1899, 
at the hour appointed, to be heard on said motion. No remonstrance was 
iiled by the plaintiff, but he clalmed and urged that, inasmuch as no commlt- 
tee had ever been appointed by the court and the court had never ratifled 
said arbitration agreement, the court had no jurisdiction to accept said 
award, and moved that the award be set aside. Défendant clalmed that 
said award should be accepted, that no cause to the contrary had been 
shown, and that upon the facts already proved and found by the court, as 
appear of record, as matter of law, the défendant was entitled to hâve said 
award accepted as the report of the committee. The court took said claims 
Into considération, and on May 23, 1899, overruled the defendant's said 
claims, found the facts to be as abovestated, and ruled that no committee 
had ever been appointed by the court; that said award did not entitle the 
défendant to a judgment In said action for the amount thereof; that no judg- 
ment had been rendered in said action untll January 3, 1899; and, acting 
at the same term as that In which January 3, 1899, occurred, vacated said 
judgment of January 3, 1899. William K. Townsend, Judge." 



GAGE T. JODSOMi 

The arbîtratîôn agreement and the report thereon, referred to 
above, are as follows: 

"Lyman Gage, Tteasurer, vs. K. M. Judson. 

"District Court of the United States, Second Judlclal District, 

District of Connecticut. 

"Know ail men that we, Charles W. Comstoek, United States attorney for 

the district ot Connecticut, and Robert B. De Forest, of Bridgeport, attorney 

for the said R. M. Judson, do hereby promise and agrée to and with éach 

other to submlt, and do bereby submlt, ail questions and clalms between 

the United States and the said R. M. Judson, In the action above mentioned 

and pending in said court, to the arbltrament and détermination of Alex. 

O. Robertson, of MontvlUe, Conn., Charles B. Marsh, of Bridgeport, Oonn., 

and Frederick A. Bartlett of Bridgeport, Conn.; and a décision and award of 

a majority of said arbltrators shalï be final and conclusive, upon the approval 

of thé award so made by the court. The hearings are to be In Bridgeport. 

"In -wltness 'whereof, we hâve hereunto set our bands and seals thls 8th 

day of June, A. D. 1898. 

"C. W. Comstoek, U. S. Attorney. [L. S.] 

"Robert B. De Forest, Atty. for R. M. Judson. [L. S.]" 

"Lyman Gage, Treasurer, vs. R. M. Judson. 

"District Court of the United States, Second Judlcial District, 
District of Connecticut. 
"Whereas, by a certain agreement in writing, bearlng date the 8th day of 
June, A. D. 1898, made between Charles W. Comstoek, United States attor- 
ney for the district of Connecticut, and Robert E. De Forest, of Bridgeport, 
attorney for R. M. Judson in the county of Fairfield, and state of Connecticut, 
reciting that ail questions and claims between the said United States and the 
said K. M. Judson, in the above-mentioued action and pending in said court, 
were submltted to the arbltrament and détermination of Frederick A. Bart- 
lett, of said Bridgeport, Alexahder C. Robertson, of Montvllle, Conn., and 
Charles B. Marsh, of said Bridgeport, to whom it was agreed that the said 
questions should be referred to the final détermination of said arbltrators, 
a copy of whlch submission is hereunto annexed: Now we, the said arbltra- 
tors, havlng been duly sworn, hàving heard the witnesses on behalf of the 
said United States and also witnesses of the said R. M. Judson, and havlng 
viewed the promises and property owned by the said R. M. Judson and 
sotight to be condemned for public purposes by the said United States, to 
wit, the enlargement and extension of the government building, and havlng 
heard the arguments of counsel thereon, do award the sum of thirty-two 
thousand dollars' to the said R. M. Judson for damages susta.ined by him by 
reason of the proposed enlargement of the said government building and 
the condemnation of his property, to be paid to the said R. M. Judson by 
the said government of the United States; and we do hereby direct the said 
government of the United States to pay to the said R. M. Judson the amount 
of the award in a reasonable and proper time. In wltness whereof, we hâve 
hereunto set our hands and seals this eighth day of August, A. D. 1898. 

"Frédéric;!: A. Bartlett. [L. S.] 
"Alex..C; Robertson. [L. S.] 

"Charles B. Marsh. [L. S.]" 

The présent remonstrance undertakes to allège facts not contained 
in said bill of, exceptions, and respondent has taken évidence as to 
the truth of his allégations. The principal allégations of the remon- 
strance, not included in the bill of exceptions, state an agreement by 
remonstrant and his attorneys and Charles W. Comstoek, United 
States district attorney (represçnting the petitioner), upon two mem- 
bers of a committee ; a report thereof to the court by said counsel, 
and that they would agrée upon a third member of the committee; 
that the court made no objection thereto ; that the clerk of said court 
111 F.— 23 
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^hkdè-âH'léïïtr)^ thèreôf upOn the record; that they théreafter agréed 
upon the third member of the committee, and executed the agree- 
ment, Exhibit A, referred to in said billoi exceptions ; that said com- 
mittee viewedthe premises and heard the parties. And the respond- 
ent claims that, upon the facts allegéd, the pfersons agreed to become 
a êolMttîltee of the court, and that, in the absence of any proof of ir- 
régiilajirih^ Voir improper conduct, thëir report was bifiding upon the 
couirtii' 'yp'on the hearing, it was ript proved or claimed that any 
namesi wHatever were reported to the court by counsel. The entry 
as briginally made by the clerk upon the record of the court did not 
confb'rnk to the fact, èven as clairned by respondeiit. There is no 
claîqiïjtljiat the court wàseverinforrftipd in any way'that the whole 
comiriiït«c had been agreed upon up to the time of fîHng the award. 
Ilïê faCtsi olaimed to hâve been proved are, then, thèse: (i) That 
the, resppndent and the district attorney, at the tinie set for the ap- 
poihtm^nt çf the committee, agr&Sidfipon tvvo members of the com- 
mittee, a.nd,withoutstating their names, informed the court that they 
had so agreed and that they would âgree upon a third, and that the 
case woûîd furnîsh ho business for the court; (2) thât the court di- 
rected them to notify the clerk and, made no further comment; 
(3) tiiat'afterwards a hearing was liad and a report filéd, no order of 
apppintmerit of a committee ever having been made by the court or 
signed by the clerk or court, and neither the court nor clerk having 
ever knbvfe the names of the persons acting as committee. 

The position of respondent iç tt(^t the judge of a court may dele- 
gate to counsel the appointment bf la committee ; that thereupon they 
may agrée upon such committee^ and such committee may act, with- 
outthë liâmes of the persons àgrèédupoii ever having been approved 
by ihe Çpurt. Respondent, in sùppprt of his position, quotes a large 
number ipf Connecticut cases.: In Andrews v. Wheaton, 23 Conn. 
112, the case was tried before an auditor. After his report, it was 
claiimed not to be a proper case fôr an auditor. In Crone v. Daniels, 
20 CPnn. 331, twp, auditors weré 'a^pointed and the hearing was had 
beforf! one. In Pbst v. Williarns, 33 Conn. 147, the committee had 
not beéii stvorn. In Sherwood v. Stevenson, 25 Conn. 431, the re- 
corder^and one alderman, instèad of two, acted as a city court. In 
White y.; Fox, 29 Conn. 570, aftèr, hearing and award, the defeated 
party claîjîied that the agent who signed the award on his part was 
not duly authorized. In Smith v, Town of New Haven, 59 Conn. 203, 
22 iA,tl. 146, a committee of only two acted, when the statute required 
three. In State v. Tuller, 34 Conn. 280, objection of disqualification 
of a juror was not taken before the verdict. In Kimball v. Society, 
2 Gray, 517, hearing had been had before an auditor, and the defeated 
pârty then claimed that it was not a proper case for an auditor. In 
Newcômb v. Wood, 97 U. S. 581, 24 L. Ed. 1085, the arbitrators were 
tiét sworn. ' 

In ail of thèse cases it was held that the party had waived objection 
by not taking it Until after the conclusion of the trial and décision 
against him. In ail of thèse cases the party had a right to waive 
the objections. In ail, except the criminal case, the party might 
hâve submitted his claims to a tribunal, or agreed upon the question 
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at issue, without the aid of the court. The district atforney had no 
such right. He could not legally agrée upon any sum to be paid for 
the land. He could not agrée to submit the case to arbitration. He 
could not bind the United States by agreement upon a committee. 
The United States cannot be estopped by his act in such a matter. 
While a committee nomipated or assented to by a district attorney 
might hâve been appointed by the court upon motion, it would hâve 
been the duty of the court to satisfy itself that the committee was a 
proper one before appointing it. It is possible that the court, if in- 
formed that certain persons had been agreed upon, might hâve con- 
sidered the assent oî the district attorney sufi&cient évidence of their 
fîtness without further inquiry. It is possible, and perhaps probable, 
that the court would hâve made some further inquiry, of counsel or 
otherwise, in regard to the qualifications of the committee agreed 
upon, before appointing them. However this may be, the court cçr- 
tainly never did appoint them, unless it be law that the judge, when 
informed that counsel would probably agrée upon a committee, can 
then and there appoint such a committee as the counsel may there- 
after agrée upon. 

The essential fact not contained in the bill of exceptions, claimed 
to hâve been proved, is that the counsel agreed on May 28, 1898, 
upon two members of the committee, and thereafter upon a third 
member of the committee, and they were agreed upon as a committee 
under the statute, and ,not as arbitrators. The written agreement 
is for a submission to arbitration. The décision filed is in form 
an award of arbitrators, not the report of a committee, To find the 
fact claimed, namely, that they were agreed upon as a committee of 
the court, it must be found that able and experienced attorneys be- 
lieved that the court could delegate to them the power to appoint a 
committee under the statute, and that they by mistake drew up and 
signed an agreement for arbitration, instead of an agreement ap- 
pointing a committee of the court, and presented to the court an 
award, instead of a committee's report. Written documents are 
more certain than oral testimony, and the court is unable to fînd the 
fact desired by the respondents. The United States district attorney 
and counsel for respondent did, on May 28, 1898, agrée upon two of 
the names mentioned in the arbitration agreement, and afterwards 
appeared before said two persons, with the third afterwards agreed 
upon, and were heard, with witnesses and arguments, in regard to 
the premises in question ; but it is not found that the three were 
agreed upon as a committee under the statute, and not as arbitrators. 
On the whole évidence, there appears no occasion for changing the 
finding on the bill of exceptions as to what was donc on May 28, 
1898, so far as the court is.concerned, to wit: 

"The attorneys for the petltloner and défendant appeared and Informed 
the court that the case would furnlsh no business for the court at that tlme, 
as the parties would probably reach an agreement as to a committee. No 
action was taken by the court at that tlme." 

It is further claimed that the report of the committee should be 
rejected for errors in rulings upon évidence. A large number of 
questions, both upon the direct and cross examinations, were exrlud- 
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éd. Â èOrisiderable part of thèse rçlàtèd to the probable cost and 
ineoiîîé of an office building erected'upon the land in question and 
the pfbbable profit to be derived therefrom. The rëépondent was 
allowèd to âsk- upori cross-èxamination -vv^hether the lot was suitable 
for an dfficé building, and to shov^^ to the witnesses for the govern- 
ment plans of a proposed building, and théy ttniformly testified that 
the land wàs suitable for that purpose and for such a building as was 
shownby the plans ; but questioils as to whether the witnesses had 
takén iiito considération the productive capacity of such an office 
building ks was shown or the site wottld warrant ; what, in their opin- 
ion, would be the probg-ble rentail value of such an office building; 
whethéi'i there was a usual and appi-oved mode of ascertaining the 
value of an office building on a site peculiarly adapted to such pur- 
pose, bî-df ascertaining the value of such a site; whether the rental 
dapàfeity of a site adapted to such a building had been considered by 
the wittîesses,' and what ifwould bè; and, of a witness testifying that 
offices tit)on the fourth story ôi suàh.à building would be in demand 
if theré^as ah elevator, what rérits he had in his mind as appropriate 
for that story; whether a building would pay 5 per cent, net ; wheth- 
er witness would regard â building that wduld pay 5 per cent, net as 
a good investment; whether witness had taken into considération 
the uses tb which such a site was adapted, and the probable expense 
of adaptiilg it, ahd the expense of adapting it tb any spécial use, and 
the probable ihcome frpirt such ti^e,^^were excluded. One Long- 
staff, an expert witness for the ■ rèspondent, having testified on his 
direct ekaminàtion that a method of e'stablishing the value of business 
property, Vvhére such property waé încreasing in value, was to ascer- 
tain its produàtîveness or èarniri^ capacity, was asked: 

"By application of this metbod to the case in hand, what would be the 
value of thls pFopwty? ahd, ta yétir opinion, could an office building of flve 
«tories be profltably erected on thls siteî" 

It did not appear that the value çf the property was increasing. 
Ê^xperts for the rèspondent were askéd what kind of an office build- 
itig could be profitably erected upOn the ground; \yhether there was 
aiiy well-known or commonly employed rule, cùstom, or practice in 
çstimating business property of the kind; what was the rental ca- 
piaçity of thé lot, taking intO considération àll the matters we hâve 
s|)oicen of. Rèspondent, testifying as , a witnesis, was asked: 

, "^tate what Improvement In the property you had projected." "Wlth 
your knowledge of what tliis property cpst yOu, the priée which has been 
attached to it sinée you bonglit, wlth référence to its location, adaptation to 
Impfovement, and of Its advantages, State what, in your opinion, the prop- 
erty te worth 1b the marketî" 

Ail thèse questions were excluded, and exception taken. Even if 
it be adriiitted that the report of the cpmmittéë would not hâve been 
S'et aside for irregulâr and improper conduct, if ail thèse questions 
likd béèn allowed, it does not necessarilyifoUow that it should be set 
aside by reason of their exclusion. The committee to value land, 
unde'r thé Connecticut statute, is not the ordinary committee to find 
facts meirely from évidence, in the place of a judgé. They are select- 
ed as men acquainted with the méthods of valuing and compétent 
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to appraise real estate, from their conclusions largely from inspec- 
tion, and must be allowed a wide discrétion as to the kind of évidence 
which will be helpful to them in the particular case under considéra- 
tion. The duties of a committee in a case like the présent are very 
similar to those of a committee on the laying out of highways under 
the Connecticut statute. In such cases, the committee fînd whether 
the way sought for is of common convenience and necessity, and 
also assess benefits and damages. The suprême court of Connecti- 
cut says of such a committee, in Bristol v. Branford, 42 Gonn. 321, 
322, in référence to the issue of common convenience and necessity : 

"It Is not a court in the strictest sensé, and has not, in ail respects, been 
made subject to the technlcal common-law rules of évidence by which courts 
are governed." 

And in Bryan v. Branford, 50 Conn. 246, 250, where the error 
urged was as to the qualification of experts on the cost of a bridge : 

"In this discussion we hâve assumed, contrary to several décisions in thls 
State, ttiat the strict rules of évidence apply in full force to trials before com- 
mittees in highway cases." 

In Railway Co. v. Woodrufï, 49 Ark. 381, 5 S. W. 792, 4 Am. St. 
Rep. 51, the court says: 

"How much latitude should be allowed the parties in the way of bringing 
out in the testlmony collatéral, or perhaps we should say cumulative, facts 
to support the estimâtes made by witnesses, is a màtter that must be left 
very largely to the discrétion of the presiding judge. We would not under- 
take to fix the limits of a discrétion so necessary to be exereised. We deem 
it proper, however, to say that the presiding judge should not allow collatéral 
issues to sprlng up and multiply, or a jury to be taxed with facts and figures 
which could throw no appréciable light upon the question in hand, namely, 
the market value of the property." 

The cases cited by respondent do not seem to furnish any clear 
précèdent for setting aside the report of a committee on value of the 
land because of the exclusion of such évidence. In Railroad Co. v. 
Jacobs, iio 111. 416, it was held that, where land had been highly 
fertilized for gardening purposes, the value of the compost on the 
land might be shown ; but it was also held that, where the land in its 
then condition had a market value, the award should be on the basis 
of the market value, and that the jury should not attempt to déter- 
mine the actual value of the property for a spécial use. In Haslam 
V. Railroad Co., 64 111. 353, it was held thàt évidence in regard to the 
existence and value of a water power and mill site on the property 
should hâve been received, althoUgh not then utilized for that pur- 
pose; but it does not appear that there was any attempt to show 
the probable profit which could be obtained by utilizing the water 
power. In Johnson V. Railway Co., m 111. 413, it was held that the 
fact that the land had a spécial value for railway purposes, and of 
ofïers received within a few months, should hâve been admitted. The 
opinion gives no reasons or authority for the admission of thèse 
offers. In Lake Shore & M. S. Ry. Co. v. Chicago & W. L. R. 
Co., 100 111. 21, it was held that évidence of obstruction to the use 
of other property than that taken should be allowed, and that, as 
some of the property was specially adapted to railway uses, and in its 
situation was not available for use for gênerai purposes, the fact of 
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ifs if^aptiabflîly tp rjjilway uses shpuld hâve been admitted by the 
it:ri4i ;co,U!qt, ,and that estim of its value with référence to such 
uses fi^ouidalso hâve been admitted. In that case, however, the 
pro-perty ■vyas applied tp raiiway uses pnly at the time of the appraisal. 
In Railrpfd Co. v. Blake, Ii6 lU. 163, 4 N. E. 488, it was held that 
the judgpi^nt should nothave been set aside because the court al- 
ilpwed the owner.to exhibit a plan for proposed improyement, inas- 
much as it.was exhibited merely as îUustrating the capability of the 
property, although it wâs intimated that the court should be very 
cautiouSf in àllowing such évidence. In Gardner v. Inhabitants of 
Brookljne, 127 Mass. 35^, the owner was allowed to show that the 
soil was èspecially adàptéd to the raising of cranberries; but he was 
not allowed to show the price of the cranberries, or the probable 
profits,, thq court holding that this would open up too wide a field 
of inquify,. ; In Ele New York, L..;& W. R. Co., 27 Hun, 116, it was 
held that where a strip pî land, formèrly a canal site, was specially 
adaptéd for railway piirpôâés, had various improvements upon it 
tending to fit it for that purpose, and was held by a railroad which in- 
tçnded it for thaï; purpoçe, its spécial adaptability and value for that 
purpose rnight be shovsrn. It doès not appear to hâve been fit for 
any other purpose. InRussell v. R,ailway Co., 33 Minn. 210, 22 N. 
W. 379, it Was held that the fact that lârtd wa:s bounded on three sides 
by railroad tracks, and was çonvenient for elevator, manufacturing, 
or warehouse purposes, might be shown. In Watson v. Railway Co., 
57 Wis. 332, isN. W. 468, it was held that it might be shown that 
the property was suita,ble for diyijsipii into village lots and the prob- 
able value of such lots. Lewis, En?- t^pm. § 480, says that showing 
the probable value of such lots "is clearly going one step too far. 
jThe probable value of village lots which do not exist is too spécula- 
tive." In Ilailway Co. v. W oodrufif, 49 Ark. 381, 5 S. W. 792, 4 Am. 
St. Rep. 5,1,^, the owner was allowed 1:p show the eligibility and value 
of the property for bridge purposes. In that case the property was 
sppcially valuable for that purpose an<i worth littlé for any other. In 
.JBopm Co. V. Patterson,; 98 Ù. S. 403, 25 L. Ed. 206, the jury found 
the value of the iand to.be, $9,358.33, but that its value aside from 
boom purposes was $300. The court ordered a new trial, unless the 
owner Tvould reduce the verdict to $5,500, which the owner did, and 
judgment was rendered for that amount, which judgment was af- 
firmed on appeal. In that case, the, owner could not avail himself of 
the value for boom purposes, and the company cpuld ; and the court 
seems to hâve considered that the àdvantage of its value for that 
purpose should be apportioned between the two, endeavoring to get 
çpmewhere near the probable purchase price in case of sale. 
:, From the cases tàken together, it is difficult to deduce any gênerai 
i;«le açphcable; to ail situations. Estitpates of probable profit from 
a -particular , use fpf thç prpperty .CDriterhplated, but not yet actual, 
hâve generally been excluded. Where there is spécial need for prop- 
erty, for sonje particular purpose, and the property in question is the 
only one available for that purpose, évidence as to its value for such 
purpose may, perhaps, be gone into with more partjcularity and dé- 
tail than inordiijary cases; but the éxtent of such inquiry must be 
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left very much to the judgiïient of the triôrs. Thus, if there had 
been a spécial demand for a site for an office building in this locality, 
and this had been the only site available for that purpose, there would 
hâve been more reason fôr admitting computations for possible 
profit from such a building. 

The principal street of Bridgeport is Main street, running nearl^ 
north and south. Cannon street runs westerly from Main street, 
across Broad street, which is the next street parallel to Main street. 
The post-office and custom-house property is at the corner of Can- 
non and Broad streets, being south of Cannon street and east of 
Broad street. The property sought to be condemned is south of 
Cannon street, next east of the government property. The Messrs. 
Bishop some years ago opened a passway, called the "Arcade," south 
of Cannon street, extending from Main street through the middle of 
the block to the government property, and had erected buildings for 
business purposes on the south side of it, and, for a part of the way, 
on the north side. Next easterly of respondent's property are some 
dvi^elling houses, called the "Hicks Block," and a building belonging 
to the Post Publishing Company. A right of way lo feet in width 
extends along the rear of thCse buildings^ including the respondent's, 
adjoining the Arcade, so called, and thence, between the post-office 
property and the Bishop Block, to Cannon street; thus giving the 
respondent and the owners of the Hicks Block and of the Post Build- 
ing access to the rear of their buildings. The respondent's property 
has a right to pass over this right of way. If the right of way were 
extingtiished, the owners ôf the Hicks Block and of the Post prop- 
erty could, apparently, erect stores over their rear land and adjoining 
said Arcade. Said Arcade is very generally used by the public. 
There are gâtes between the Arcade and the government property, 
which were sometimes closed, and a gâte between the Arcade and 
the gangway of Cannon street, which was sometimes closed. Re- 
spondent inquired of petitioner's expert on cross-examination: 

"Did you take Into account, In estimating the Judson property, the value 
of the right of way in rear of Hicks' property, wlth a view to the beneflt 
that would be derlved to the adjoining property by the extinguishment of 
that right of way?" "Did you take into considération, in estimating the 
value of the Judson property, the right of way wlth referenve to the Arcade 
privilège?" "Assumlng that the extinguishment of this right of way would 
enable the owners of Hicks Block and the Post Building to extend their 
buildings to the Arcade, and assumlng that the Arcade was a thoroughfare 
for pedestrians, how much would that add to the value of the Hicks and 
Post propertles?" "What, in your oplblon, would it be worth to the owners 
of the Hicks property and the Post property to hâve this right of way extin- 
gulshed?" "What, in your opinion, Is the proper method of Computing the 
south half of the Judson lot per front foot, assumlng that it has a right ôf 
access upon the Arcade, and that the Arcade is a permanent thoroughfare 
by dedication?" "Would the method described by you this forenoon be the 
correct method to apply to property on Arcade, assumlng Its permanence as 
a thoroughfare î" 

Other similar cross questions and a similar question to an expert 
witness of the défendant were excluded, as was some évidence that 
the gangway from Canhori street had immemorially been a drive- 
way extending across the right of way in question, and across the 



3®ï; 111 FBOBRAjîi.ÇEi'QïnîER. 

Arcade îilthtts gîyftig access froim thç iright of wîiy in the rear oî re- 
spoadejït'sl ,land. to the' AiiCBde.K ^t, dqes npt appear to hâve been 
iJfoten thatttheréjwas.an irrevqx^l^îe dedication of the Arcade to the 
pûbHcc ; ApÇarenfcly it was primate property, and the owners might 
hâve closed it. If stores had been built over theright of way in ques- 
tion, >an<|li iadjoining the Arcade, .perhaps the Messrs. Bishpp, who 
ownitbeFSoUQithe Arcade,- njight hâve: enjoined the owners of the 
stores- fjîOîïiujsing it. In Teiyy y. Çi|y of Hartford, 39 Conn. 286, a 
strè'et iwas laid put through aiçjt, leaving a narro,w strip on each side. 
Thèse ^a.frow Strips could i^pt be , beiiefited except by buying or 
selliOg tbe'tland adjoining, apd the land adjoining could not hâve 
access to tJlÊ strçet laid out^ and côuld-not be benefited thereby, ex- 
cépt by puiichasing the narrow s(rips. Benefits ,were assessed against 
both, à&d: the assessment sustainedv ; It was presumed that the own- 
ers of thë. adjoining land wptjld buy pr sell, so, as to iget the benefit 
of the >5t]r«rt.; Inlike rnanner, it, wpùld seem that if, by extinguishing 
this righl of way, the owners o^tbe Hicks Block and the Post Build- 
ing naight'build'tipon the Arcad«!i probably some arrangement would 
be madei even if the Arcade wrere private property, to the mutual ad- 
yantageof ajl partie§, and that the, probability of such an arrange- 
ment, «puld iocrease the valuf ofthe property, so that this right of 
way wiS'hl be svorth more for the purposes of sale to the owners of 
the Hiçks' Block and Post Building properties than its value merely 
foi; the :pt:m)p§B of aqçess to the rçspondent's property. The ground 
upon Tjvhic^ithjs évidence was exçluded is not stated. It may be that 
the;icpôîJîiitteÇ;Consider«d the situation too plain to make évidence 
nece$sary,ipjç,tihatj upon a view pf the situation, the advantage was 
çppsidered trlfling., 

it waS: also shpwn that respoiident owped other real estate upon 
the south-sjde pf the Arcade, the two pièces being separated only 
by the Àrc^Çi. r3o^e questiphjrwaS; asked: 

"Assumibg tiiat; JBdsoB pwms prnperty south of the Ajcade, and slluated 
-wlth référence to the property under discussion as Indlcated ou map before 
you, would you sày they could be àdtantageously deVeloped togethèr, so that 
that feature'Would glve enhanéed value to the property under discussion î" 

The respondent, testifying, was also inquired of: 

"Pçoperty on the south sIde Is dlrectly opposfte the Arcade. la value of 
th^t property iijvolved In value of tilsî" 

Also : 

"Dld your plan of, Improvement Indqde both pièces?" 

Thèse questions were excjuded. Wherè part of a pièce of land. is 
taken, and the whole pièce can.be.most adyantagèously used tp- 
gether, the injury to the whole should beiincluded; and the fact that 
the two pièces are separated by a ilarrow strip of land hardly excludes 
the opération of this rule, if it Wfere the fact that they could most âd- 
vantagepusly be used togethèr. In ail the cases cited bearing'upon 
this subjectï 'hoWever, thef i whole iproperty: was in fact so used. : 

Evidence was also offered'^ to offers which respondent had re- 
fuséd, and especially one of $37,500, which was exçluded. While 
offers hâve been admitted in apme.) cases, and one Illinois case, re- 
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ferred to above, seems to intimate that a bona fide offer ought to 
hâve- been admitted, the weight of authority is contrariwise to this, 
on the ground that évidence of offers is too easily manufactured. 
On the face of the record it would seem as if there were several ques- 
tions which might better hâve been admitted. At the sarae time, the 
committee could see the whole situation. It was their duty to value 
the land according to their best judgment, giving only such weight 
to the évidence as they considered it to be entitled to. 

The question as to the condemnation proceedings preventing im- 
provement, or profitable use of the land by respondent during the 
proceedings, is not referred to in his brief. There is no évidence that 
the fact that the land of the United States government adjpining 
the respondent's would, under the statute, continue to be kept free 
from buildings, was not considered by the committee. If this report 
is accepted, there will certainly be an appeal by the respondent. If 
the report should be rejected by reason of the alleged errors in the 
rulings of the committee, the acceptance of the next report, however 
free from errors on this ground, would, unless favorable to the re- 
spondent, certainly be appealed from on the ground that the décision 
of the arbitrators who first acted was final. On the whole, it seems 
best to accept the report and give the respondent an opportunity to 
appeal now, and hâve the main question in dispute decided, rather 
than to put the parties to the delay and expense of a new trial, which 
would, unless favorable to respondent, restilt in further delay. 

The motion to amend by making the United- States of America 
the formai petitioner is allowed. The motion for notice to the City 
Savings Bank of Bridgeport, and for payment of the bank's mortgage 
on the property out of the sum awarded the défendants, is denied. 
Let an order be entered in accordance with this opinion. 



HAEGADINE-McKITTEICK DRY GOODS CO. v. HTJDSON (SIMMONS 
HARDWARE CO., Garnishee; WITBECK, Interpleader). 

(Circuit Court, B. D. Missouri, E. D. Gctober 24, 1901.) 

No. 4,357. 

1. BaNKBDPTCT — DeBTS RbLEASBD BT DlSCHARaB— Judgments. 

A judgment rendered on promissory notes cannot be brought wittiln 
Banlir. Aot 1898, § 17a, cl. 2, excepting from ttie provable debts reieased 
by a discharge debts which "are judgments in actions for frauds," by 
évidence that the debt was fraudaient in its Inception; the creditor 
being concluslvely bound by hls élection to waive the fraud and sue on 
the contract. 
S. Res Jddicata— Décision of Bankkuptct Court Disallowing Ci.aim. 

The décision of a court of bankruptcy that a elalm presented for 
allowance agalnst the estate of a bankrupt was barred by limitation 
renders snch question res jtidicata between the parties, and it cannot be 
again lltigated in a subséquent action brought on the claim againat the 
bankrupt. 

At Law. On motion to strike out parts of reply. 

Johnson & Richards, for plaintiflE. 
A. & J. F. Lee, for défendant. 
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RCîGERSi Dïàtrict Judge. This is an action of debt on a judg- 
xndntcifenéei-Bdîniastate court in Tex?is. The défendant pleads his 
discJtaEgeittïbarikruptGygranted in the district court of the United 
Stat|eS;É3œ ithe' district, df Goloradbv'ofw state he was at the 
timeof ifiling^hisi pétition and at the^time of his discharge a citizen 
and résident* ;The plaintiff replies, sàying that it has no informa- 
tibn, suflficient'to form a belief, whether or not the défendant was 
ever a citizen of the state of Colorado, or résident of the city of 
Denver, an said state, or whether thé défendant was duly adjudged 
a bahkrupt in the district court of the United States in the district 
of Colorado, or that said court ever had jurisdiction over the de- 
fendant, or that, thereaftet, to wit, on the lyth day of April, 1900, 
défendant was duly discharged, by order of that court entered of 
record, from the payriient 6f airdebts provable against his estate 
on the 26th day of Jahuary, 1900,' and therefore dénies said allé- 
gations in defendant's ânswer. Eor a second reply the plaintifï al- 
lèges that it présented its claim;for' the amount of the judgment 
sued on to the référée in bankru{Acy of the district court of the 
United States for the district of Colorado, and the same was dis- 
allowed by the référée' because itwas barred by the statute of limi- 
tations of that state; that an appeal was had to the district court, 
and the opinion of the référée 'was confirmed, and said claim was 
disallowed; that, whensuch action was had whereby said claim 
was disallowed, said judgment was not barred by the statute of 
limitations either in the statéof Texas or in the state of Missouri. 
And for a third reply défendant' say s that the debt which was the 
foundation 6f the judgment sued on in this case was created by the 
iraud of the défendant, and sets outthe facts constituting the fraud. 
The motion in this case 1s to stfiïce out the second and third pleas. 

The real question involved in this case is whether or not the dis- 
charge in bankruptcy operated as à release of the défendant from 
thiejuteîwent suedon. , It, ,^as,.conceded in argument, and it af- 
firmatîvely appears ; by 'tVe, last'pàragraph of the reply preceding 
the prayertherèof, that thé judgrnent sued on was obtained upon 
promissor^' '"Ot'^s, and'%aS'nbt îit an action for fràud. The ques- 
tion, in the opinion of the court,! tums upon the pecuHar language 
of the statute. It is wellenqpgl^jto compare the provisions of the 
ipresent bankrupt law wiilî 1:be>iprovisions of the bankrupt law of 
11867. Sections 5117, 5118; and 5119 of the Revised Statutes of 
"1878 'are as foUows: 

; , "Sec. 5117; No debt created by, the fraud or embezzlement of the bankrupt, 
or by his défalcation as a public offlcer, or whlle acting in any flduciary char- 
acter, shall be discharged by proçeedings in bankruptcy; but the debt may 
be proVèd, and the divldend thereon shall be a pàyment on account of auch 

.deb^'. ■■:,■■ ■:,: 

,. 'i^e,6ll8. îîp discharge shall pelçasfB, ^Isçharge, or affiect any person 11a- 

.We for the saipê debt foriOrwlth,tbe bankrupt, either as partner, joint con- 
tract'or, ihdorser, surety, or otherwise. 

"Sec. 5119. A discharge in bankruptcy duly granted shall, subject to the 
limitations imposed. by the two preceding sectlohs, release the bankrupt 
from ail debts, clailns, liabillties, a,nd demands which were or might hâve 
been prored against his estate in bankruptcy. It may be pleaded by a 
simple averment that on the day of its date such discharge was granted to 
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the bankrapt, settlng a full copy of thè same forth In Its terms as a full 
and complète bar to ail suits brought on any such «îebts, clalms, UabUlties, 
or demands. ïhe certificate shall be conçlusive évidence In favor o£ such 
bankrupt of the fact and the regularity of such discharge." 

If the question at bar had arisen under the sections just qtioted, 
a decided conflict of authority might readily be cited; but the prés- 
ent bankrupt law reads as foUows (section 17a) : 

"A discharge in bankmptcy shall release a bankrupt from ail of his 
provable debts, except such as (1) are due as a tax levied by ttie United 
States, the state, county, district, or municipality in which he résides; (2) 
are judgments in actions for frauds, or obtainlng property by false prêteuses 
or false représentations, or for willful and malicious injuries to the person 
or property of another; (3) bave not been duly scheduled in time for proof 
and allowance, with the name of the créditer if known to the bankrupt, un- 
less such créditer had notice or actual knowledgè of the proceedings in 
bankruptcy; or (4) were created by his fraud, embezzlement, misappropria- 
tion, or défalcation while actlng as an offlcer or in any flduciary capacity." 

The différence in the language is striking. Under the old law 
"no debt created by the fraud or embezzlement of the bankrupt" 
was discharged by the proceedings in bankruptcy, but in the présent 
act it is "judgments in actions for fraud, or obtaining property by 
false prêteuses or false représentations or for willful and malicious 
injuries to the person and property of another," which are not re- 
leased by the discharge in bankruptcy. There is no pretense that 
the action in which judgment was rendered was an action for 
fraud. It was a simple action upon a promissory note. The légis- 
lature had some object in view in making this change. It is pre- 
sumed to hâve known what the old law was upon the subject, and 
to hâve legislated with référence thereto. Its object, therefore, 
must hâve been to change the law in this respect. There are two 
canons of construction which can never be overlooked : Primarily, 
the effort is to get at the intent of the législature; and, secondly, 
in doing so, the whole act must be construed se as that every word 
thereof shall hâve its appropriate meaning. To say that an action 
on a promissory note, in the usual and ordinary form, is an action 
for fi-aud, is not tenable. Where a note is founded in fraud, two 
remédies exist. The holder may waive the contract and sue for 
the fraud, or he may sue upon the note and waive the fraud. The 
plaintifif in this case chose the latter course, and took its judg- 
ments on the notes. Under this statute it must be bound by that 
record, and cannot go back of it. The motion, therefore, to strike 
out, should be sustained. In re Rhutassel (D. C.) 96 Fed. 597; 
In re Blumberg, i Am. Bankr. R. 633, 94 Fed. 476; Coll. Bankr. 
pp. 154-194; Burnham v. Pidcock, 5 Am. Bankr. R. 590, 68 N. Y. 
Supp. 1007; Id., 3 N. Bankr. N. 342, 66 N. Y. Supp. 806; In re 
Whitehouse, Fed. Cas. No. 17,564. 

It is said that, while the judgment sued on was barred in Colo- 
rado, it was not barred in Texas, where it was recovered, nor in 
Missouri, where the debt was contracted. It is sufiScient to say 
that upon that question the lex loci must govern, and, secondly, 
that the statutes of limitation govern only in the states which enact 
them, but the statute réleasing claims in bankruptcy émanâtes from 



8p4 ;• m FEDERAL REPORTEK. 

*Hç jpoflsgress, and is as wideinits opération as ail tHe states and 
teittitâFiës. The pbwef to enact such a statute was delegated to 
tîré' étapes* 'by the states -in the;«ipfetitution. The resiilt foUows 
that the bankruptcy act îs'patàiho'ûïït in its opération to ail state 
statutes :in conflict therewith,, This question, however, cannot be 
raised în this court. Thê; question was raised in the district court 
of Colorado, from which no Avrit of error appears to hâve been 
sued out, and tbat question betWjeen the parties is res adjudicata. 
The niotion is sustained. . . 



In re BTJJ^wmKUH. 
(District Court, S. D. New Stork. November 1, 1901.) 

BaIÎKJ(0?TCX— PiSCHAKGE— CONCBÀI.I4E5rT OF ASSBTS. 

An IhsolVeiit, wlthin fouir ni6ntDS. jpHor to hls bàiikruptcy, organlzed a 
corporation, to whIch he transiÇerrp^ certain of his property and assets. 
^ô alSo pftld In^ome monéy and Witharew about an equal amount The 
éreater part of tie stock was issûfed to him, and he transfeired tlie same 
to othérs to wliom he clalmedito be indebted, but the évidence justified 
an inference that suclj tr^naferB were not bona flde. Held, that his 
f allure to mention such stock or thê Proç^rty transferred to the corpora- 
tion In hls schedules constitutèd a ëoncealment of asseta, and hls vérifi- 
cation of such schedule a fàlSe oàtli, which defeâted his tight to a dis- 
charge. 

In B,ankrùpt;çy. On motion ,fp^, confirmation of referee's report 
recommending the bankrupt's diseliarge- 

• Jeroloman :& Àrrowsmitb Jatidu Kurzman & Frânkenheimer, for 
ppposing çreditors, li , ; ' 

Gqepel :&;;Wahle> for bankrupt.j, 

: ADAMSj Pistrict Judge. Thisîsia motion for confirmation of ref- 
iCree's report, rSjS spécial commisskâier, finding the creditors' spécifi- 
cations not sjistained, and fecomimending the discharge of the bank- 
irupt, It appears that in 1900 thfejbankrupt was engaged in business 
,as proprietor of ;tbè Hôtel Aulic,f)at Thirty-Fifth street and Broad- 
way,, New yo!iki;and was conducting a restaurant business at 524- 
526 ÇolnnibUiS i a^yenue. He filed^his pétition for discharge frohi 
his debts onrJheji'th.day of Janua|ry);,ï90i, aind was duly adjudicated 
a bankrupt. Spécifications in opposition to the discharge were filed, 
aJidreferred.totîie.ref&ree for investigation and report. The spéci- 
fications WiÇre i dçfinite in iorxttt' and ailleged concealment of assets 
and false oaths in connection withivarious transactions of the bank- 
rupt, among; othéFs that durjng.1900 he had disposèd of the prop- 
^ties raentioned, and conceajed the proceeds thereof, and made 
false oaths in such connections.: ;Tbere was a further charge to 
the eCEect th^t thg /bankrupt; caused a corporation to be formed in 
his , pwn; interestji CfiJlçd the- BullAvinklè Purveying Company, which 
absorbed, to somç extents* th^ 4ssets of his estate, and that he 
omitted such assets froni -his ischedules, and made false oaths con- 
cerning thçm. iThe onfy jvitnçsses in the matter were the bank- 
rupt and his son, George Bullwiokle, Jr» Their testimony had been 



, IS,,BE BUIiWIKKLE. 365 

taken at a meeting of th€ creditors. The testimony of the bank- 
rupt was admitted before the référée under the authority of In re 
Wilcox (G. C. A.) 109 Fed. 628, and that of the son by stipulation 
between the parties. 

The corporation mentioned was organized on the 22d of October, 
1900, to engage in the business of selling bottled Hquors. It was 
capitahzed at $10,000, in 100 shares of $100 each. During Novem- 
ber and December $1,075 were paid into the corporation in part 
payment for 36 shares of the stock subscribed for by the bankrupt's 
two sons and his wife's sister, persons of small, if any, means, who 
were apparently dépendent, to a great extent, at least, upon the 
bankrupt. The remaining 64 shares were taken by the bankrupt 
himself, for which he paid nothing, unless by the transfer of a lease, 
Hquor license, and some merchandise. Shortly prior to the forma- 
tion of the corporation, the bankrupt had leased the premises No. 
2056 Eighth avenue for a term of five years for the purpose of go- 
ing into the business there himself. This is the lease mentioned. 
It was informally transferred to the corporation, and the corpo- 
ration went into the business, with the bankrupt solely in charge. 
On the 29th of August, 1900, he had applied to the excise board 
for a license for the same business. This was issued to him on the 
8th of November, but about a week afterwards was transferred 
to the corporation, which paid $250, the fee therefor, with a check 
signed by the bankrupt as treasurer. In September the bankrupt 
had in his possession some $2,200 worth of liquors, which hâd been 
sold and delivered to him on crédit. Thèse liquors he transferred 
to the corporation. He claimed that the corporation assumed Ha- 
bility therefor, and the creditors accepted such liability in lieu of 
his own. In November and December he paid into the corpora- 
tion some $525 in cash, and drew the same, or a little more, out 
again for his own use. He said he had transferred 62 shares of 
the stock he received to some of his creditors. At first, he testi- 
fîed that the transfers were in payment partly for goods sôld to 
him prior to the formation of the corporation and partly for goods 
sold to the corporation. This he afterwards qualifîed, and said 
the transfers were in payment of his own debts, partly to a former 
barkeeper for wages due May i, 1899, and for money loaned, since 
that time, during which time the bankrupt said he was solvent. 
Looking through the whole case, I think the circumstances justify 
the inference that the transfers were not bona fîde. He further 
said the company's business was run at a loss of about $50 per 
week, and that up to the time of the filing of his pétition, when he 
withdrew from the corporation, it had paid him a salary of $25 
per week as secretary and treasurer, and afterwards as an employé. 

None of the facts concerning the Bullwinkle Company are stated 
in the bankrupt's schedules. The only mention there of the cor- 
poration is in Schedule 6(3), where two shares, subsequently sur- 
rendered to the trustée, are described. The bankrupt's Schedule 
B(6) gives a list of the books used by him in cqnducting the Aulic 
Hôtel and the restaurant in Columbus avenue, but does not men- 
tion the corporation books, in which appear the payments, hère- 
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tôforé IfiiÊiitîoned, oiade by hitn to the corfjoration in November 
atid December, and withdrawn for his own use from November 
14, I900> to January 30, 1901, — •one sum, at least, after he had filed 
his pétition. 

In viëw oï thèse facts, I cannot agrée with the learned référée 
that the ba.nkrupt is entitled to be discharged. It seenis to me 
that the corporation was a mère device to enable the bankrupt to 
COnduct business in his own interest, principally with the assets 
belonging to his creditors and to their exclusion. He has there- 
fore concealed assets and made false oaths, within the meaning of 
the kw. là re McNamara, 2 Am. Bankr. R. 566; In re Hofïmann, 
4 Am. Bankr. R. 331, 102 Fed. 979; In re Bemis, 5 Am. Bankr. 
R. 36, 104 Fed. 672; In re Kamsler (D. C.) 97 Fed. 194; In re 
Horgan, Id. 319; Id., 39 C. C. A. 118, 98 Fed. 414; în re Wilcox 
(C. C; A.) 109 Fed. 628. 

The motion to confirm the report is denied. Discharge refused. 



STUBBS V. ■^^f^TBD STATES. 

Circuit Court of Appeale, Elghth Circuit. October 14, 1901.) 

No. 1,328. 

1. Public Lahds— Pkosecution poh CUtting Timber— Information. 

An information charglng ttie imlawful cuttlng of timber on public 
landf, altliougli drawn to eonform to the requlrements of Rev. St. § 
2461, and intendéd to charge an offense thereunder, may be treated 
as dra^ ulider section 4 of Act June 3, 18T8 (20 Stat. 90), where it con- 
tains ail the averments necessary to charge an offense thereunder. 

!s, Samb— Trial— Défenses. 

In a prosecution under Act June 8. 1878 (20 Stat. 90, c. 151), for the 
unlawful cutting of timber on public lands, the burden rests on the 
défendant to establish the défense that sucb cutting was lawful under 
the act of the same date (20 Stat. 88, c. 150), which authorlzes the cut- 
ting of timber from minerai lands for certain purposes and under pre- 
scribed régulations, and where he Introduces no évidence showing a 
compliance with such régulations In material respects, or that the tim- 
ber was in fact eut for the prescribed purposes, it is not error for the 
court to charge the jury that it was Immaterial whether the land was 
minerai or nonmineral. 

On Rehearing. 

For former opinion, see 104 Fed. 988. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. This case, which is a criminal prose- 
cution for cutting timber on gOvernment lands, was argued and sub- 
mitted at the May term, 1900, and an opinion by Judge Caldwell, 
who took part in the first heàring, was filed at that term, the judg- 
ment being reversed and the cause remanded for a new trial. 
Stubbs V. U. S., 44 C. C. A. 292, 104 Fed. 988. The judgment be- 
low was reversed at that time solely because counsel representing 
the government failed to call the attention of this court to an act 
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of congress approved August 4, 1892. 27 Stat. 348, c. 375. The 
case was; decicjed in ignorance of the provisions of that act. As 
the information was dra\yn under section 2461 of the Revised Stat- 
utes, while the sentence was imposed and the trial was apparently 
conducted on the assumption that the prosecution was under sec- 
tion 4 of the act of June 3, 1878 (20 Stat. 90, c. 151), which act did 
not in terms apply to the state of Colorado, where the offense was 
committed, and as other laws were in force in the state of Colo- 
rado which rendered itlawful, under certain conditions, to eut and 
remove timber from minerai lands there situated, it was deemed 
necessary by the majority of the court to reverse the judgment, 
and such an order was accordingly entered. 44 C. C. A. 292, 104 
Fed. 988, 992. Afterwards counsel for the government corrected 
certain erroneous références that had been made in their first brief, 
and by so doing called our attention to the second section of the 
act of August 4, 1892, supra, by virtue of which the fourth section 
of the act of June 3, 1878, had been extended to and put in force 
in ail the "pubhc land states," embracing, of course, the state of 
Colorado. Thereupon the original order of reversai was set aside, 
and the cause was restored tq the docket for reargument. It was 
reargued at the présent May terra.; 

The principal question arising upon the reargument is whether 
the information, though professedly drawn under section 2461 of 
the Revised Statutes, contains the requisite averments to charge an 
ofiFense under section 4 of the act of June 3, 1878, which was in force 
in the state of Colorado when the acts complained of were com- 
mitted. Under the latter act it is made an ofïense "to eut, or cause 
or procure to be eut, * * * any timber growing on any lands 
of the United States * * * or remove,, or cause to be removed, 
any timber from said public lands with intent to export or dispose 
of the same." Now, the information on which the conviction was 
had charges that the défendant and E. L. Walker and Lewis C. 
Jackway "unlawfuUy did eut and cause and procure to be unlawfuUy 
eut upon certain nonmineral public lands of the said United States, 
* * * being the southwest quarter of the northwest quarter and 
the northwiest quarter of the southwest quarter of section twenty- 
two (22), and the southeast quarter of the northeast quarter and the 
northeàst quarter of the southeast quarter of section twenty-one 
(21), in township thirty-seven (37) north, range thirteen (13) west of 
the New Mexico principal meridian, and pther portions of the pub- 
lic lands of the United States * * * a large amount of timber, 
consisting of white pine, yellow pine, and black pine, and other 
timber, * * * to wit, five hundred thousand (500,000) feet, 
board measure, which said timber was then and there standing and 
growing upon the said public lands, and was then and there the 
property of the" said United States of America, * * * and of 
the value of five thousand dollars ($5,000), they, * * * so cut- 
ting and causing and procuring to be eut the said timber, with in- 
tent then and there unlawfuUy to export, dispose of, use, and employ 
the same for purposes other than for use in the navy of the United 
States." We think it manifest from a comparison of the allégations 
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©f îfhe .Mormàti^ji tvith "the staîùte that ihé former contains ail of 
the aVernîeâtS'ftecèssary to describe âri offense under the act of 
Juiîé ^3, i8;;^8, and, that being so, it is qliitè immaterial that the 
pleader had -befûre: him section 2461 of the Revised Statutes when 
the information was dfawn, àrld may hâve supposed that he was 
Stating an offense under that sectidiij'rathér than under section 4 
of the act of Jùne 3, 1878. • ' 

iThe charge of the trial court was éxcèpted to at the trial for the 
reason thàt. the jury was told, in subsitancë, that it wàs not impor- 
tant whether the land on which the tihiber was eut was minerai or 
nonmineral, knd that "if thé defeiidaht is guilty in one case he is 
gUilty in the ofiher." This court has rëcelitly held in the case of U. S. 
V. Price Trading Co. (C; C. A.) 109 Péd. 23^, 246, 247, 248, that the 
privilège conferred by the act'of Juné 3*, 1878 (20 Stat. 88, c. 150), up- 
on citizens of the United States residing in Colorado, Nevada, and 
certain territories therein named, to eut ànd remove timber for build- 
ing, agricultural, mining, and other domestîc purposes, provided the 
timber is growing on mirierâl lahds or on larids not subject to entry 
except for minerai entries, was not repealéd by section 4 of an act 
paeséd onthe same day (2t> Stat. 90, 'C; 151), nor by the act of August 
4, 1892 (27 Stat. 348, c. 375); but that, notwithstanding the two later 
acts last roeritioned, the privilège éxists, and may be exercised on cer- 
tain conditions prescribedbyi the secrétary of the interior. Conced- 
ing swch to be the law, we do not perceiVe that the instruction of the 
trial court in the' présent ihstance was prejudicial to the défendant, or 
that he is entitled to complain of the sàme. The proof which was 
introduced by the governmeht shoivèd that the timber in question 
viras eut 'On' laïld that had beerî èntered as a homestead and prima 
facie was not minerai in. its CharaCter. It furthëi- showed that the 
land in controversy was covered with timber, and that a homestead 
entry hâd been made on ït, at the 'îhstanée of the défendant, by 
one of his employés, and that the 'filiïngf fee had been paid by the 
défendant, and that the purpose oî élirtg" dh the land was to remove 
the timber to a sawmill sOme two thilès distant, of which the de- 
fendant 'was one of the proprietdrs; The évidence which was ad- 
d«ced by the defendaht with a view of showîng thât the land was 
chiefly valuable for minerais wàs SpeéUlative ând highly vague and 
inconclusive. No veins of ore hM' eVer beèn opeiied on the land; 
no minerais had èver been takeri thërfefrom; and the most that any 
oiiecould say was that a blankei vteih that hâd been discovered 
sevèral miles distant from the land probably extended in its direc- 
tion and undeflaid ît. Moreûvei', the ' défendant did not claim that 
he had kept any books and had'entèred therein a description of 
the kiïid and amoùiltof timber eut" and a description of the land 
frbta whence it was talcen, as the l'egUlations of the interior depart- 
meàt required him. - to do if it waS in fact tàken from land which 
the -défendant in good' faith believed 'tô be of a minerai character. It 
is pfein, thelrefore, that the défendant did nottakë the timber in 
the ^exercise of the privilège cOnferred by the act of June 3, 1878, 
supra, that he made no pretense of s6 doing, and that he did not 
regard :the land as being chiefly vâliiable for minerais. The instruc- 
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tion in question, therefore, was not prejudicial to the défendant, 
nor would the évidence hâve justified the lower court in permitting 
a jury to détermine whether the land was of a minerai character. 

It being conceded that the fourth section of the act of June 3, 
1878, was applicable to Colorado when the alleged offense was 
Gommitted, we hâve no doubt that the conviction was right and that 
the judgment ought to be afïirmed. It is so ordered. 

SANBORN, Circuit Judge (concurring). I concur in the view 
that the information was sufïicient, for the reasons stated in the 
foregoing opinion, and in the view that there was no error in the 
charge ofthe court below that it was not important under the évi- 
dence in this case whether the lands were minerai or nonmineral, 
for the reasons stated in my former opinion in this case published 
in 104 Fed-, at page 992, and in 44 C. C. A., at page 295. 



UNITED STATES v. BARRETT. 
(District Court, D. North Dakota. November 4, 1901.) 

1. CotlNTBHFEITINa— UtTEBING INSTRUMENT IN SIMILITUDE OF GOVEBNMENT 

Obligation— CoNPEDERATE Notes. 

The passage cf a Oonfederate blU as money Is not a violation of the 
fourth < clause of Rev. St § 5430, which makes It an offense for any 
person, except under authority of a proper offlcer, to bave In his posses- 
sion "any obligation or other security engraved and prlnted af ter the 
Blmilitude of any obligation or othér security issued under the authority 
oî the United States, wlth intent to sell or otherwise use the same"; but, 
to coinstltute a violation of sueh provision, the instrument used must in 
Its iûpeptlpn hâve been Intended to simulate some obligation or security 
of thé United States. The gênerai llkeness which one form of paper 
monéy béars to another is not sufflclent. 

2. SAmé— Use dp Instrument to Perpbtrate Cheat. 

The use as money of an instrument which does not possess the requi- 
site similitude to some national obligation or security to perpetrate a 
common-law cheat is not an offense against the United States, but Is 
solely wlthln state authority. 

On Motion to Quash Indictment. 

P. H. Rpurke, U. S. Atty., and 5^dward S. Allen, Asst, U. S, Atty. 
Ne-vytbn & Smith, for défendant. 

AHlliÔN, District judge. The défendant is charged in the in- 
dictment with the violation of that provision of section 5430 of the 
Révisée Statutes which reads as follows: 

"Bvery person wlio bas In his possession or custody, except under au- 
thority f roiU the secretary of the treasufry or other proper offlcer, any obli- 
gation or Other security, engraved aiid prlnted after the similitude of any 
obligation or other security Issued under the authority of the United States, 
wlth intent to sell or otherwise use the same, shall be punished," etc. 

The instrument which is the ground of the prosecution is a fac- 
similé of a. Confederatebill of the dénomination of $50, a copy of 
which is set out in the indictment. The défendant moves to quash 
the indictment upon the ground that it does nOt charge any ofïense 
against the laws of the United States. In support of the motion 
111 F.— 24 
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iÈiiis; lîrigféd that neithér Gonfederate bills nor the facsimile men- 
tioiWSS in rthe indictment- were criminal in their inception, nor in- 
tended to simttlate any security >or obligation of the United States, 
a,nd.ithit:the passing of such an instrument at most would amount 
only to tKè oflEense which was known at commoii law as a cheat by 
mekns of â false token, and that sùch an offense is solely within 
State authority,! On the part of the government it is contended 
that a violation of the statute in question is made out if the in- 
str«meBfc béars such a likeness: to any of the genuinè obligations 
. or secùrîties of the United States as to be calculated to deeeive an 
honest, sensible, and unsuspecting man, of ordinary care and ob- 
servation, dealing with a supposed' honest man, and that whether 
this Confederate facsimile bears such a likeness is a question of 
fact for the jury;: At the hearing of this motion the instrument 
which is the subject of the indictnvent was submitted tothe court 
for its considération. It îs in the usual form of Confederate bills, 
except that near the bottom thereof, and in type somewhat smaller 
than the rest of the , instrument, are the words "Confederate fac- 
simile." The, authorities on the subject presented by the motion 
are not hartnôhious, and the case calls for à careful considération 
of the statùtè and the circumstances undef wlîich it was passed. 

The first clause pf section 5439 covèrs the unauthorized use of 
plates made and owned by the government for the printing and 
engraving of its obligations. Clauses 2 and 3 cover in gênerai the 
unâuthorizëd makihg, selling, bf having in possession of plates 
in thè similitude of thoseused by the gqvernmeht. Clause 4, the 
O.ne inqtiestion in; this suit, seeras to cover only such instruments 
as are the product of the unauthorîzed use of the lawful plates of 
thie government specified in, clause je, pr of thé , uillâwful plates 
specified in clauses 2 and 3. ï'he earlïer statutes qn the same sub- 
ject point plainly tP tbîs ihterpretatiori^. The first fédéral law deal- 
ing with the matter embraced in section 5430 is contained in sec- 
tion 19 of thé act inteorporàting thé second United States Bank, 
found in 3 Stat. 275. It reads as folloWs: 

"And be It further enacted, that IfiiHiiy person shall make or engrareor 
cause or procure to be fliad^ pj; ,en.g»#Vj^,,or shall hâve in bis custody or 
possession, any metalHc jplâte' éngravîed , tifter the slriililtudé d£ kny plate 
from whlch any notes or bllls Issuefl 'by ' the sàld coiporatlon shall hâve 
be^n printed with intent to use suçh pl^tP or tç c^iuse or suffer the, same to 
be uséd In forging or ieoubterféiting ahy' of the notes- «r blUs issuêd by the 
sftld corsoration; or shall hava in Ms^iîilâtôdy or possession any blank note 
or notes, bill or bills, engraved or p;;inted,:a,fter th^ sifnilitude of any notes 
or billB issued by said corporation with intent to usp stfch blanks or cause 
or suffer the same to be used In fof^tnlgfîor coùïitèrïéitin^ any of the notes 
or WUs issued by thé sald corporation: • * • every such persoh being 
thereof convieted," etc. '' ■ 

It will be noticed that the' clause which cofreSponds to clause 
4 qf section 5430 relates; Onlyto blank notes or bills. The r«dson 
for this will be found, inithe other provisions of the act, which re- 
guired that ail sucb notes and bills before their issuance should 
be signed and countççsigned by the proper ofEcers of the corpora- 
tion. The notes when they came from the plates weré blânk as to 
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signatures. It is manifest, therefore, that the clause which corre- 
sponds to the clause in question in section 5430 was intended to 
cover only the output of the forbidden plates mentioned in the 
first part of the section or similar blank instruments wrongfuUy 
obtained from the bank before they were signed by the proper 
officers. In Act Oct. 12, 1837, authorizing the issuance of treasury 
notes, the provision above quoted from the act incorporating the 
United States Bank was copied with only such immaterial changes 
as were necessary to adapt it to government obligations. It con- 
tinued to be thus copied in each of the subséquent statutes au- 
thorizing the issuance of treasury notes. See 5 Stat. 201, § 11; 9 
Stat. 118, § 10; II Stat. 257, § 13. The last référence is to Ace 
Dec. 23, 1857, which was a revision of previous statutes on the 
subject of treasury notes, and is frequently referred to in later en- 
actments. Section 13 of that act reads as follows: 

"And be it further enacted, that if any person shall make or engrave, or 
cause or procure to be made or engraved, or shall hâve In his custody and 
possession any metallic plate engraved after the similitude of any plate 
from which any notes issued as aforesaid shall hâve been printed, with 
intent to use such plate, or cause or suffler the same to be used in forging 
or counterfeltlng any of the notes issued as aforesaid, or shall hâve in his 
custody or possession any blank note or notes engraved and printed after 
the similitude of any notes Issued as aforesaid, with intent to use such 
blanks or cause or suffer the same to be used in forging or counterfeltlng 
any of the notes Issued as aforesaid, • » * every such person being 
thereof convicted," etc. 

In the first act authorizing the issuance of greenbacks, being 
Act Feb. 25, 1862 (12 Stat. 345, § 7), this section was expanded 
so as to assume nearly the same form as section 5430 of the Re- 
vised Statutes. The clause in question, however, still dealt only 
with "blank note or notes, bond or bonds, coupon or coupons, or 
other security or securities." This was the form of ejcpression 
in ail previous laws to which référence has been made. The rea- 
son for it wiU be found in the other provisions of the statutes, which 
required ail treasury notes to be "signed in behalf of the United 
States by the treasurer thereof, and countersigned by the register 
of the treasury." It will, therefore, be seen that the obligations 
of the government when they came from the plates were blank, 
and that the clause of the statute in question was designed to cover 
only such blank instruments. In the course of the Civil War, how- 
ever, the treasury notes and obligations of the government came 
to be issued in such vast volume that it was found to be whoUy 
impracticable to hâve each of them signed by the hand manual of 
any officer of the treasury department. For this reason the prac-i 
tice of using engraved signatures was adopted. Section 6 of the 
Act of June 30, 1864, reads as follows : 

"And the treasury notes and TJnited States notes authorized by this act 
shall be in such form as the secretary of the treasury shall direct, and shall 
bear thë wrltten or engraved signatures of the treasurer of the United 
States and the register of the treasury, * • * and shall bear as a 
further évidence of lawful issue the Imprlnt of the seal of the treasury 
department, to be made under the direction of the secretary of the treasury 
as before directed." 13 Stat. 220, c. 172. 
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0wing to this change as to the manner of signature, a corre- 
spqnding change was made in section ii of this act of June 30, 
1864, which has since become section 5430 of the Revised Statutes. 
The word "blank" is omitted, for the reason that the instruments, 
when ;they carhe from the plates, contained the engraved signatures 
of the pfoper officers of the treasury department. The scope of 
clause 4, however, was not enlarged, and in the act of June 30, 
1864, as lin previous acts, it> was'intended to cover only such in- 
struments as are the output of the plates mentioned in the earlier 
provisions of the section. Notwithstanding this meaning of the 
statute, as evidenced by its history, it has sometimes been held 
that clause 4 was intended to reach ail instruments bearing such 
a gênerai similitude to fédéral obligations as to make them fit means 
of déception. U. S. v. Fitzgerald (D. C.) 91 Fed. 374; U. S. v. 
Stevens (D. C.) 52 Fed. 120; U. S. v. Wilson (D. C.) 44 Fed. 751, 
quoted iii U. S. v. Kuhl (D. C.) 85 Fed. 631. That cannot be the 
propçf construction of the statute, for several reasons: First. By 
its express languagè it relates only to such instruments as are "en- 
graved aiïd printed" in the similitude of government obligations. 
The engraving and printing is the îônly feature which the languagè 
of the section covers, and the onïy feature which, as the history 
of the statute demonstrates, it was intended to cover. Second. If 
the clause be é,xpanded to Côyer âîhy instrument made in thé simili- 
tude of àtly government security or obligation, then it embraçes 
the same subject as is covered by the next preceding section of the 
act, which bas since been distribUted into sections 5414 and 5431 
of the Revised Statutes. This section dealt fuUy with counterfeits, 
and covers : ail, such instruments, as to their making, possession, 
and trânsfer. But what is. a counterfeit? It is an instrument false- 
ly made in the similitude of ageinuine instrument. If the clause 
in section 5430; therefore, relates to ail instruments bearing a 
similitude td any obligations of the government, it must neces- 
sarily cover counterfeits of tbose obligations. Under this construc- 
tion Section; 10 of the act (sections 5414 and 5431 of the Revised 
Statutes) i#ould : completely cover; the suiDJect of counterfeit instru- 
ments, aàd section II of the same act (section 5430 of the Revised 
Statutes) would likewise cover the same subject; the One section 
uses the ! generic term "counterfeit" ; and the other section, ûnder 
this construction,^ lises the distinctive words of the définition of that 
term, "made after the similitude of.'' It is therefore manifest that, 
if clause 4 be held to cover any instrument bearing a similitude to 
any government obligation or seturity, it exactly duplicates the 
earher provision ofthe same statute. Third. The words "sell or 
otherwisc; use," found in the fourth clause of section 5430, are 
peculiar, and seem to hâve beeh employed to distinguish the in- 
struments) cpyeredby that statute: from counterfeit or altered obliga- 
tions of the gûVÊitiment. Thè words of trânsfer properly applicable 
to the lattei; çlass of instruittents had become words of art. They 
appear in section 5431 of th,e iRevised Statutes and in ail earlier 
laws dealjîig'v^ith this, Sjubject from, the beginning of the govern- 
ment. They are "pass, utter, publish, or sell." This différence of 
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language points clearly to a différence of subject-matter. The 
Word "use" probably finds its full significance in the earlier stat- 
utes on the same subject, where the language is "with intent to 
use such blank or blanks or suffer the same to be used in forging 
or counterfeiting any of the notes issued as aforesaid." The word 
"sell" is intended to cover the transfer of thèse imperfect obliga- 
tions as they come from^ the plates, and not their passage or utter- 
dnce as counterfeit instruments. Fourth. Section lo of the act of 
1864 (which has since become sections 5414 and 5431 of the Revised 
Statutes, as already explained), deals with the subject of counterfeit 
instruments. To constitute the possession of such instruments a 
crime, the possessor must be actuated by a criminal intent in two 
particulars — First, he must hâve the intent to defraud; second, 
he must hâve the intent to pass, publish, utter, or sell the instru- 
ment. It will be noticed, however, that an intent to defraud is no 
part of the oiïense created by clause 4 of section 5430. Why this 
différence, unless there is a différence in the instruments dealt with? 
It is not reasonable that congress intended to make the mère pos- 
session of an instrument, engraved and printed in the similitude of 
some obligation or security of the government, a crime, without 
proof of any fraudulent intent on the part of its possessor, and at 
the same time and by the same statute require proof of an intent 
to defraud, to make the possession of a counterfeit instrument a 
crime, unless there is such a différence between the instruments 
themselves as to make mère possession in the one case évidence 
of a wrongful purpose which in the other case would not be indi- 
cated by such possession. 

The construction thus justified both by the history of the statute 
and its language is proven to be correct by other considérations. 
To hold that the statute forbids the use of any instrument which 
bears such a likeness to the obligations of the government as to 
make it a ready means of cheating would render criminal the use 
of any currency other than that authorized by the United States ; 
for ail forms of paper money will necessarily bear a gênerai simili- 
tude to each other. The promise to pay inscribed upon thera will 
be substantially the same. The words and figures indicating their 
face value must in ail cases be their most prominent fea.tUre, as 
thèse âlone are chiefly observed in their actual use. AU such in- 
struments must further contain such markings and vignettes and 
be printed on such paper as to make their counterfeiting difficult. 
As a rule persons passing and receiving paper currency laok only 
at the figures which express its value. They do not read the writ- 
ing nor study the vignettes. If the instrument has the gênerai ap- 
pearance of paper money, and is for the intended amount, it is ac- 
cepted. I am informed by the treasury department at Washington 
that the varions instruments issued under authority of the national 
government which are now in circulation as money bear approxi- 
mately 100 différent designs. The most common devices are pic- 
tures of distinguished men of the republic and reproductions of 
famous paintings. Thèse various issues of currency are engraved 
upon paper ranging through ail the cplors reasonably fit for the 
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purpose, and have, of course, acquifed still other shades by tKè 
stajns: of actual use. NoW of this great variety of paper money 
twdithingS may saffely be said — First, the ordinary business man 
neitteiî knÔAvs nor observes theîr distinctive designs ; second, no 
paper eùi^rency could be rtiade reasonably fit for circulation which 
wpùld aot bear, in général, a close similitude to one or more of 
the lOo différent varieties now in use under national authority. To 
hold, thérefore, that the statute forbids the use of any instrument 
which beats such a similitude to any of the national securities as 
to make it a fit means of déception would necessarily make crim- 
inal the use of any papef currency except that authorized by the 
gênerai governmeht. But it can easiljy bè shown that this was not 
the intent of congress in passing section 5430. First. Instead of 
prohibiting the use of state bank «JUrrency, the national govern- 
ment imposed a tax of Ip per cent, upôn its circulation. The act 
prescribing this tax was àppfoved on March 3, 1865, nearly a year 
after the act of June 30, 1864, wâs passed, froni which section 5430 
was taken. The very form of this restriction by taxation clearly 
shows that congress contemplated as lawful the contihued use of 
the State bank currency. Second. On the ist day of July, 1864, 
the day after section 5430 took eflfect as a law, the amount of state 
bank notes which wei*e in actual circulation was $179,157,717. A 
year later, on the Ist day of July, 1865, the amount of this state 
bank currency in actual circulation was $142,919,638. On July i, 
1876, 12 years after this criminal law took efïect, there was in actuaj 
use, of this pa^er currency, $1,047,335. (See Report of Monetary 
Commission of 1898, page 549.) Now, even a casual inspection of 
the currency issued by the state banks yfill show that it bore quite 
as close a similitude to the national securities as the instrument 
complained of in this action. It certainly bore such a similitude to 
the national currency as to make it an easy means of déception. It 
necessarily foliows that if the use of this state bank currency was 
not within the prohibition of section 5430 the instrument set out 
in the indictment cannot constitute a violation of that statute. My 
attention has been called by the government to certain newspaper 
clippings relating to récent prosecutions of parties for passing cer- 
tain of the notes of the State Bank bî New Brunswick, N. J., and 
it appears from thèse clippings that some of those prosecutions hâve 
resulted in convictions. - It is difficult, however, to see how such 
convictions can be sUStainted. At the time section 5430 became a 
law the, use of the notes ôf that bank certainly was no violation 
of its provisions, and there has been no change either in the notes 
or the statute since that time to justify any différent holding now; 
If the notes of the New Jersey bank hâve become worthless, and 
wef e used by the parties for the purpose Of perpetrating a common- 
law cheat, or what is known under modem statutes as obtaining 
money or property by false pretenses, that offense is solely within 
state authority. U. S. V. Wilson (D. C) 44 Fed. 751; U. S. v. 
Kuhl (D. C.) 85 Fed. 624; It should never be overlooked that the 
cbeating is no part of the violation of section 5430. The simili- 
tude of the engraving and printing on the instrument used to the 
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engraving and printing upon national securities is the sole ground 
of criminal liability under the fédéral statute. Neither the worth- 
less character of the instrument nor the intent to defraud are élé- 
ments of the ofifense. If a person were to sell or otherwise use an 
instrument within its prohibition, and at the same time expressly 
déclare its character, his act would corne as clearly within the pro- 
visions of the statute as if done clandestinely. It is likewise true 
that the instrument might be as valuable as the genuine instrument 
in the similitude of which it was engraved, and still the défendant 
would be guilty, if it was engraved in the similitude of a security 
or obligation of the United States. Third. At the présent time and 
at ail times since the passage of the act of June 20, 1864, at points 
in this country within 100 miles of the national boundary Une, Ca- 
nadian paper currency has found a considérable circulation. An 
examination of âny of thèse bills will show that they bear such a 
likeness to the paper currency of this country as not to be dis- 
tinguished by the gênerai public in the ordinary transactions of 
business. It is a matter of common knowledge that they are fre- 
quently passed and received as American money. If the construc- 
tion contended for by the government be adopted> every person 
who has in his possession a Canadian bill, with intent to sell or oth- 
erwise use the same, is guilty of a crime ; for the fact that the bill 
is worth its face is whoUy immaterial under the statute. The fact 
that for more than 25 years no prosecution was ever instituted for 
the use of state bank or Ganadian bills furnishes convincing proof 
that the construction now urged by the government is wholly un- 
warranted. 

The only conclusion, it seems to me, which can be drawn from 
the history of the statute and from the considérations above ad- 
verted to is that, to bring an instrument within the provisions of 
the clause of section 5430 under considération, such instrument 
must, in its inception, hâve been engraved and printed with an in- 
tentional design to simulate the engraving and printing upon some 
obligation or security issued under the authority of the United 
States. Something more than gênerai appearance or adaptability to 
deceive is required. The court must be satisfied that the instru- 
ment in its inception was designed to be in the similitude of the 
engraving and printing upon some United States obligation or se- 
curity. In other words, the similitude must not be simply inci- 
dental, and such as arises from the fact that the instrument in ques- 
tion was intended to subserve the same purpose as some obliga- 
tion or security of the United States, but must be spécifie and 
direct and such as arises out of an intentional design to copy such 
obligation or security of this government.' Of course I do not 
mean that, in prosecutions for the violation of this statute, it is in- 
cumbent upon the government to prove by extraneous évidence 
that the instrument complained of was originally designed to simu- 
late some obligation or security issued under the authority of the 
United States. The instrument itself is tb be looked àt, and if it 
bears such a similitude to the obligations of the government as to 
indicate that it was designed to simulate those obligations, or even 
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if .tt shotild bêar stich a close resemblance as instruments usually 
db which.,aiieiïntended to simulate tiie obligations of the govern- 
m'ent.altliough the resemblancewere accidentai, the offense would 
be jnade outj But that incidental similitude which ariseâ from the 
fact that the instrument complained of was intended to subserve the 
same purpose as national obligations and securitiës is not sufïîcient 
to make. its I possession a crimej if, in its inception, the instrument 
was lawful. 

It follows ithàt the indictment charges no offense, and the mo- 
tion to quash must therefore be granted. 



HALSTEAD et àl. V. HÔTJSTON. 
(CJrcult Court, E. D. PennsylTania. November 6, 1901.) 

; No. 20. 

DNFAift COMPiTiTIO»— ClECtLAHS AbvBBTISING BoOK— UsB OF GarbLED Let- 
TBB TO MlSDBAD. 

Complaln^pt published a letter announcing to the public that he was 
engagea ta wrlnng a Ilfe of t^esldent McKInley, and glvlng the name 
«fthe publMer. JHe further étftted that there was belfig âdvertised 
another ''Ufèof McKInley," jpurportlng to hâve been written by him; 
that lnli89§;he had prepared a campaign publication regarding the then 
Eep\iblicai^i candidates for président and vice président, which he under- 
Bl;opd was çeliig changed, and sold as hig "Life of McKInley," but that 
hé had flot hàd anything to dO wltb such boolj since its flrst publication. 
DefeBdaiit, 'who waa publishlng and selllng still another book on the 
same subject; Issued a circular In which he copied that part of com- 
plainant's letter which denied his connection wlth the second worls men- 
tloned therejn, but omltted the portion, relating to complalnant's new 
work, aiid àdded afli Indorsement, which. In connection wlth the extra et 
prtatéd, Wàs càteùlated to mlslead the public by induclng the bellef 
that any booK iofferéd as complataaxtt's w^s fraudaient, and not authen- 
tic. The proofs .showed that sjicii cirçjilar In fact ereatèd the confusion 
In regard tip,(;<)fliplalnant's bçok whJch It was the purpose of his letter 
to prevent. 'ÉeiH, that such drcular was constructlvely fraudulent, even 
if not so intended, ■ and Its promulgation caused an Injury to complaln- 
ant, against which he was entltled to protection ôf tajunction.i 

"In Eqùity. Oii motion for prjeliminary injunction. 

Hector T. Fenton, for complainarit. 

Joseph T. Bunting and Wm,;C. Mannis, for défendant. 

DALLAS, Circuit Judge. K the proofs upon thé présent motion 
for a preiiminary injunction disclùsed faothing which was not before 
the court when a similar applicatîdp was recently denied by Judge 
lytcPhersàri iri Halstead v. John C. Winston Co., m Fed. 35, I 
Wbuld simpiy foUow the ruling which yvas then made; but, as facts 
hâve beeîi shown in this case whicbdîd not appear in that one, I 
hâve felt ié incumbent upon ipe to ih^eïpendently consider the ques- 
tion as now prèsèirited, and, so cbnsidçiring it, hâve been constrained 
ttj rëach a differékt resuit. Tne allelged wrongfuî use of an extract 
from Aff. Haléè'çad's ànnouncemeint to the public, which was com- 

1 Unfair compétition, see notée tô SClieuer V. Muller, 20 0. O. A. 165; Lare 
v. Harper, 30 C. Ç. A. S76. 
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plained of în the case of Halstead v. John C. Winston Cô., is also 
complained of now; but the présent défendant has indorsed upon 
that extract a printed statement, and this the défendants in the 
former case had net donc. The extract and indorsement referred to 
are as foUows ; 

(Bxtract) 

"Auditorium Hôtel. Annex. 

"Chicago, Sept. 21, 1901. 
"To the Public: • ♦ * I prepared a campaign publication six years 
ago regarding the Republlcan candidates then for président and vice prési- 
dent. I understand it Is undergolng further change, and purported to be 
my 'Ufe of McKlnley.' I hâve had nothlng to do with it slnce 1896, and 
I want this clearly understood. It is a back number, and I trust wlll be 
looked upon as such. Murât Halstead." 

Extract from letter in which Mr. Halstead wishes to warn the 
public against buying his old "Campaign Book" now being sold as a 
new "Life of McKinley." 

(Indorsement.) 

"A Big Fraud Exposed. A Scheme to Swlndle the American 
Public TJncovered. 

"The unprecedented demand for an authentlc llfe of Président McKinley 
has induced certain unscrupulous publishers to bring forth a number of 
inferior books on the life of the late président Thèse books are mostly 
made up of newspaper clippings, or are old campaign books rehashed, with 
an extra chapter added, and are belng palined off on thè public as 'authentlc,' 
when exactly the opposite is true. The publishers of some of thèse so-called 
'Llves of McKinley' are elalming that thelr book Is written by Murât Hal- 
stead. On the front of this circular is an extract from a récent letter which 
Mr. Halstead has addressed to the public on this subject, which speaks for 
itself. When you corne in contact with persons who hâve already sub- 
scribed for one of thèse fake Halstead books, or for some other unreliable 
Llfe Of McKinley, show them this circular, and the resuit will be that they 
will promptly cancel the orders that they hâve already given, and at once 
subscribe for a copy of your book. Everybody wants the 'Authentlc Life of 
Président McKinley,' with introduction and biography by Col. A. K. McClure, 
life and public services by Charles Morris, and mémorial tributes by mem- 
bers of Mr. McKinley's cabinet and other dlstinguished persons from dif- 
férent parts of the world. This is the book with which you are prepared to 
supply them, and with such ammunition as this to help fight yonr battles 
you should simply sweep the country. Take spécial notice that Mr. Hal- 
stead's letter is under date of September 21st, 1901, at Chicago. Tt sounds 
the 'death knell' to a further sale of the so-called 'Life of McKinley' which 
it is intended to suppress, and effectually 'heads off' ail compétition from 
agents engaged in handling such fraudulent books. The Publishers." 

It appears that Mr. Halstead issued twp announcements, each 
of which included the identical text of the above extract, but which 
slig-htly difîered from each other in the omitted preceding matter. 
This preceding ma'tter is, in each instance respectively, as follows : 

(1) "I am writing 'The lUustrlous Llfé of William McKinley, our Mar- 
tyred Président,' and hope to make it worthy. There is advertîsed another 
'Llfe of McKinley,' entitled 'Llfe and Dlstinguished Services of William Mc- 
Kinley,' retalling for $1.00, alleged to be by me." 

(2) "I am writing 'The Illustrious Life of William McKinley,' which is 
being published by the World Publishing Co., of Buffalo, N. Y., and hope 
to make it worthy. There is advertîsed another 'Life of McKinley,' entitled 
'Life and Dlstinguished Services of William McKinley,' alleged to be by me." 
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It will tkè observed t&at ' in both forms it was plàînly stated that 
Mr.; HWstead was then writing a life of William McKinley, and that 
in both ôf' theni attention' was pôintedly directed to the fact that his 
new bock was not to be confôunded with another "Life of Mc- 
Kinley," alleged to be by him. Hence, from either announce- 
ment, when read in its integrity, it clearly appeared that the object 
in view was to prevent thè other "I;ife of McKinley," alleged to hâve 
been written by. Mr. Halstead, from being confôunded with the 
"Life" which he was then writing; whereas the extract, when Sepa- 
rated fi-oïn îts context.ànd read in connection with the indorsement 
placed thertôn by the défendant, palpably tends to create the very 
confusion which the plaintiflfs, for the protection of their property in 
the new wôrk, had rightfully sought to avoid. Moreover, the confu- 
sion, which in the former case appeared to be a "possibihty," has in 
the présent One been shov^n to be an actually existent fact, and the 
conséquence is, whether fràudulently intended or not, that an injury 
is done to the plaintiffs, the infliction of which the défendant might 
readily forbear without foregôing the exercise of any right of his 
own. It is bf no avail to say thàt the'injurious resuit occasioned is 
not designed. It should be avoidéd.' The deîendant's circular is 
misleadingff ■ and persistence in it^ promulgation, even if not an 
actually Ipurppspdiraud, certaihly amqunts to such a constructive, 
légal fraudcas a court of equity is in duty bound to repress. Singer. 
Mfg. Co. V.' June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 
118; Mantifacturihg,Co. V. Hipplè (C. C.) 109 Fed. 152. 

Accordiûgiy, it is brderèd that a provisîonal injunction issue, re- 
straining the; défendant, his servants, agents, and employés, in the 
terms of the first prayer of the bill ; said injunction to continue in 
force until the fîtial hearing of the cause, or the further order of the 
court. 



OODDINGTON V. PROPFBJ. 

(Clrcalt Court of Appe^ls, ïïîf d Circuit November 6, 1901.) 

■■No. '24. 

Patents— Infbingkmbiiît—Machise foBjJIaking Waxed Tapebs. 

Tlie Coddlngtpn patent, Ko. 303,P!84, for machlnery for manufacturlng 
waxed tapçrs and cbated strings, clalms 2, 3, 4, and 14, héld not antlci- 
pated, ànd yalld, but not Infrijoged. 

Appeal from the. Circuit Court of the United States for the East- 
efn District of Peniisylvania. 

E. Hayv/ard Fairbanks, for appellant. 
Hector T. Fenton, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

AGHE'SON, Circuit Judge. This is an appeal by thé complain- 
ant from so mttch of the decree àî the circuit court as dismissed 
the bill in respèci tô letters patent No. 303,984, for improvements 
in machjnery for manufacturing waxed tapers and coated strings, 
granted on August 26, 1884, to George W. Coddington. The pat- 
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ent has no less than 37 daims, but a reversai of the decree is asked 
only as to daims 2, 3, 4, and 14, which are as foUows : 

"(2) A machine for coatlng strlngs with wax, conslsting of a pan, B, lu 
■which to melt the wax, and mechanism substantially as descrlbed, for 
retaining the strings in said pan, and drawing them horizontally through the 
same, substantially as and for the purpose specified. (3) The combination. 
of the vessel for holding the cord-coating material, devices for Immersing 
the cord therein, drum or roUer, 0, and feed roUers, d and di, ail supported 
in an appropriate frame and mechanism, substantially as descrlbed, for 
caxising said rollers to revolve, substantially as and for the purposes speci- 
fied. (4) The combination of a vessel for holding the melted cord-coating 
material, Staples, or gulding devices havlng openings bi and b^, and means 
for drawing the strings through the Staples or guides, bi, b^, substantially 
as and for the purposes specified." "(14) In a machine for coating strings, 
the roller, C, provided wlth a porous exterlor, substantially as and for the 
purposes specified." 

Upon the proofs in this record touching the prior art it may be 
said correctly that thèse spécifie claims were net anticipated, and 
that they are respectively valid. The real controversy, however, 
arises upon the question of infringement. In the court below the 
case (as to this patent) was ruled upon that question, and adversely 
to the complainant. The circuit court made the following spécifie 
findings of fact: 

"It was not new wlth Coddington to provide piachlnery or mechanlcal 
apparatus to cover wick or strings with a waxing or coating composi- 
tion, and to eut oiï the same In definite lengths; the ancient wax tapers and 
wax matches havlng been so made. It was not new with Coddington to 
provide a mechanlcal structure to deliver sheets of paper or a séries of cords 
or wlcks to a waxing or coating pan, means to keep the cords submerged 
therein, means to strip off the surplus coating, driven rollers to draw the 
paper or cords from the waxing pan, and means to wind up the waxed 
paper or cord, or to deliver it to other devices for further treatment. The 
prior patents to Bancroft of 1882, Page of 1881, Montgomery of 1849, and 
MePhetridge of 1856, each show and describe some or ail of this mechanism, 
substantially as stated In the preceding paragraph. It was not new with 
Coddington to provide, in a single apparatus or machine, mechanlsms oper- 
ating automatically and In unison, w-hereby a string was fed forward, coated 
with wax or like composition, eooled, drawn forward by driven rollers, de- 
llvered to cutting devices and eut oflt in definite lengths, in one continuons 
opération, such a machine or apparatus being descrlbed in prior MePhet- 
ridge United States patent of 1866." 

Our own independent investigation of the proofs confirms thèse 
findings, and leads us to the conclusion that Coddington disclosed 
no such feature of novelty as entitled his claims to any broad con- 
struction. Beyond the spécifie devices shown, and colorable chan- 
ges therein, the claims are not to be carried. The drum or roller, 
C, of the patent, to which our attention is particularly called by the 
appellant's counsel, is shown and descrlbed as driven by belting, 
and is further referred to in the spécification thus : 

"This drum, C, is covered wlth cloth, which is kept constantly molstened 
by water from the trough, F, the prefeixed means for conveylng the water 
from the trough to the drum being a strip of cloth, 5, one edge of which is 
in the trough, and the other edge resting on the drum. This strip, 5, acts 
on the principle of a siphon, and keeps the cloth on the drum, C, moist, and 
the strings, b, are thus dravra between two molstened surfaces, and are 
thus eooled and molstened." 
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We do not find in the defendant's machine the roller or "drum, 
C," of the patent. The defendant's rollers hère complained of are 
merely guide rollers tq guide the strings to and through the cold 
water in the cooling pan. They revolve freely, but are not driven. 
They are plain wooden rollers, without any covering whatever. 
In construction, opération, and function the defendant's rollers dif- 
fer mateHally from thé roller or drum, C, of the Coddington pat- 
ent. In respect to each of the four above-cited claims, now in 
question, it is our judgment that the defendant's machine differs 
substantially from the apparatus ^nd devices shown and described 
by Coddington, and that upon the issue of infringement of the ma- 
chine patent No. 303,984, the court below rightly dismissed the bill. 

The decree of the circuit court is aiîirmed. 



DIAMOND STONB SAWING MAOH. 00. OF NEW TORK v. DEAN et aL 

(Circuit Court, B. D. New York. October 10, 1901.) 

Patents— VÀtiDiTT and Infringement— Stonb Sawikg Machines, 

The Williams patent. No. 429374, for improvements In dlamond stone 
sawing machines, and In methods of operating the same, while describ- 
ing a machine in whlch theoretlcally there is an exact correspondence 
between thé feeding movement and the progress made by the saw blade 
through the material, cànaot be limited to one in whlch there is sueh 
exact correspondence at ail tlmes In practical opération, which would be 
impossible ôf attainment wlth the iplachine shown, in which there Is no 
such unyleldlng flxity of the parts as ifoxûâ. prevent the yielding of the 
eaw blade by rèason of Its resiHency or the elasticity of the frame, and 
Its cutting' wîth gréa ter ' rapidlty at some times than at others. Such 
patent construed, and Jieïd not antlcipàted, valld, and infringed, as to 
clalms 1, 2, and 3. 

In Equity. Suit for infringement of patent. On final hearing. 

Benjamin F.Xee and Charles G. Prôtheroe, for complainant. 
Edwin H. Brown and James C. Chapin, for défendants. 

THOMAS, District Judge. The complainant is the owner of let- 
ters patent No. 429,874, issued to George N. Williams, Jr., under 
the date of June 10, 1890, pursuant to an application filed November 
29, 1886, for "improvements in diamond stone sawing machines and 
in methods of operating the same," and allèges infringement by the 
défendants of claims i, 2, and 3. The answer dénies infringement 
and invention, and allèges prior knowledge and use. The Williams 
méchanism, as illustrated by the letters patent, is a modification of 
what were known as "Young's Diamond Saws," by the élimination 
of certain parts thereof, and the addition of certain other parts. 
The défendants' saw is also of the Youhg manufacture, modified, as 
allegpd, so as to bring it within the patent. On November 17, 1886, 
an application for the same invention was fîlèd by Henry Rudolph, 
and an interfersnce between this and the Williams application was 
declared on the Sth.of September, 1887. On the 3ist of December, 
1889, the commis^ioner of patents affirmed the décision of the board 
of examiners in chief, which found priority of invention in Williams. 
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Thereafter Rudolph filed a bill against Williams in the Southern dis- 
trict of New York, under section 4915 of the Revised Statutes, and 
on the 6th day of December, 1893, Judge Coxe found priority of in- 
vention in Williams. (C. C.) 62 Fed. 577. Previous to the Williams 
invention tlje Young's diamond saw, above mentioned, eut during 
one movement, because it was pressed down upon the stone, and 
was inoperative during the opposite movement by reason of the fact 
that a lift mechanism relieved the downward pressure, and allowed 
the saw tospring out of contact with the stone. Williams eliminated 
the lift mechanism, thereby permitting the saw to eut on both 
strokes. Williams used the 'existing feeding mechanism, but made 
such dupUcation of the parts actuating the same that the saw was 
fed to the stone during both its movements with intended correspond- 
ence to the speed at which the saw blade moved. Thèse changes, 
illustrated by the Williams patent, went into gênerai use, and were 
adopted by the défendants. 

The claims involved are as follows : 

"(1) The lierein described method of feeding the reciprocatlng saw blade 
of a stone sawlng machine, which consists In Imparting to sald saw blade 
during its forward and backward movements a forward or feeding move- 
ment during both Its backward and forward strokes, said feeding movement 
corresponding in estent to the speed at which the saw blade is moving for- 
ward or back at ail times, substantially as set forth. (2) In a stone sawing 
machine, the combination, with the diamond-toothed saw blade and its sash, 
o( means for Imparting to said sash a reciprocatlng movement in a straight 
line throughout its entire stroke, a screw mechanism for positively feeding 
the saw blade up to its work, and means for actuating said feeding screws 
during both the forward and backward strokes of the saw, whereby the 
saw blade is fed up to its work Intermittently during both its reciprocatlng 
movements. (3) In a stone sawing machine, the combination, with the saw - 
blade and Its sash, of means for imparting to said sash a rjeciprocating move- " 
ment in à straight Une throughout its entire stroke, a ratchet mechanism 
operating means for feeding the saw blade up to its work during its forward 
stroke, and a ratchet mechanism operating means for feeding sald blade up 
to Its work during Its backward stroke, substantially as set forth." 

Do the défendants' machines fall within the Williams patent? A 
distinction is claimed to be found, in this ; that Williams provided 
for a rigid blade to which is applied a positive f eed, while the défend- 
ants' blade is elastic, so that a positive feed is not and cannot be ap- 
plied to it. Respecting this, défendants' expert states that in the 
défendants' machine the saw is supported at the end in such a manner 
as to afïord an elastic or yielding support, so that by placing levers 
beneath défendants' saw blade, and bearing down the blade thereon 
with moderate force, the blade could be Hfted about a quarter of an 
inch, and would afterwards spring back to its original position; 
that, while the saw was at work, if the feed were thrown out of 
opération the saw would continue to eut the stone for forty strokes ; 
that "the feed screws were not then being turned at ail, the saw 
then being pressed against the stone by its own elasticity or that of 
the support or both, and by this means only was caused to do ef- 
fective cutting." This witness further states that he observed that 
upon starting the saw, and during 100 strokes, the amount of the 
descent pf the saw was about one-quarter of an inch, and during the 
following 100 strokes the saw descended a half inch, illustrating that 
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diifing the first 100 strokes "thefe was apparently à quarter of an 
inch olthe motion imparted hy the feed taken up by the saw and its 
support, throiigh their elâsticity." , He adds this comment : 

"The effect o( an elastlc feed.lnsteaà of a positive feed In such a stone 
sawing machine Is, in my opinion,' practiically to destroy any cojrrespondence 
between the extent qf feed and the extent of speed, such as fs referred to 
in the flrst claim of the patent in suit. No matter how carefully the oper- 
ating meehanlsm may be organlzed f6r the purpose of caiisiiig such a corre- 
spondence, the resuit sought, If the saw is not fed posltively, will not be 
gained. The elastic part of the weqlianism (saw blade or support) becomes 
a réservoir In which the appHed force is accumulated, and the expenditure 
aftérwards of this force to prodùce effective cutting is then regulated not 
by control dlrëfetly exerted by the force-cdnveying mechanism, but by the 
résistance whiclt the saw is called upon to meet. If, for eiampl«, the work 
eut happens to be of varying density and hardness, the sdfter portion of the 
stone will be mpre readily overcome and eut, and the feed will be more 
rapid, and hençé greater in extent pergiven time, than when the saw en- 
counters harder portlctris of the same stone. This will serve as an illustra- 
tion of how the feed may vary in an entirely Irregular way ih point of ex- 
tent, and bear no relation to the extent of variation of the speed, which is 
due simply tO; thç.arrangement of thç sash-driving mechanism. It wlU be 
seen, thereforè, îrpni the foregolng, -(iiàt the présence of the elastic feed in 
the défendante', machine not only distingulshes it from the structure of the 
second claim, in which a posltively .feedlng mechanism is essential, but that 
becàuse of that façt, also, the correspondence of extent of feed and extent 
of speed which is essential to the metbod of the flrst claim is also in de- 
fendants' machine practically elliiiiDLated." 

The défendants use the forëgoiijg évidence to illustrate that their 
machines do not fall within the invention in suit, which, as they urge, 
provides for a mechanism "where the ratio of feed at any given time 
always corresponds with the speed of the saw in its reciprocation," 
|and one "where the downward pressure on the blade on each stroke 
at any time is equal to the downward pressure of the blade on that 
stroke atany other time, and the aggregate downward pressure on 
one stroke is equal tô the aggregate downward pressure on the 
other stroke," and that this dèscribes proportionate feed to the saw 
blade, and renders the same inelastic and positive in its action. That 
such is the meaning of the Williams invention is shown by the évi- 
dence of Williams, the inventer. The défendants also elicited evi- 
dçnce from Hugh Young, the inventer and builder of the défendants' 
saws, and of the saws upon which the improvement is claimed by 
Williams, that the proportionate feed, as above described, is imprac- 
ticable, because the elâsticity claimed for the défendants' machine 
must to some extent exist in the machine for which the invention in- 
tends to provide. It would thUs appear that both the défendants' 
machine and the machine purporting to be covered by the patent 
may feed more on one stroke thart on the other. A test made by 
the complainant's expert upon a machine as illustrated in the follow- 
ing évidence leads to the same coiitlusion : 

"Q. 6. Subséquent to your examlnation of the Dean machine referred to 
In your last answer, did you make any experiments with the Hogan saw 
upon the same gênerai Unes as the experiments made by Mr. Benjamin With 
the Dean saw; and, if so, please state the results of such expérimenta? A. 
I made such experiments wMh the Hogan saw on December 17, 1896, and 
again on JUne 29, 1889. I found it took a perceptible perlod of time at the 
beginning of the opération of the saw before the machine got to its normal 
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worklng tension. After that It did unlform cuttlng. I had the f eed throwm 
off, the machine belng kept In motion, and I found that there was a corre 
sponding period of time durlng which the saw contlnued to eut after tho 
feed ceased. My figures wonld ayerage about one-quarter as large as thosd 
given by Mr. Benjamin. In repeating his crowbar experimeut, with threa 
men worklng It, got one-elghth of an inch, tostead of his one-quarter lnch.'« 

He further states that : 

"The positive feed referred to in the patent Is obvlously of such a natur» 
as the machlnery is capable of. The Word 'positive,' when used in this con- 
nection, is therefore used In a practlcal sensé. I do not understand that 
any définition of the word 'positive' in this connection precludes the ide» 
of elasticity of the parts through which the motion is positlvely transmitted. 
The opération of the machine, like the Hogan saw as It now exists in the 
Williams yard, and of the Dean machine spoken of by Mr. Benjamin and ex- 
amined by me, is such as to bave a positive feed. In the proper sensé of the 
term. When the machine is first put in opération, the force, for a certal» 
period of time, is expended in overcoming the elasticity of the parts. Wher» 
this force has effected a proper worklng tension, the parts, includlng thf» 
saw blade, beeome inelastlc and positive in thelr action. I therefore find th i 
positive feed of the patent In suit in the défendants' machine, as wéll af. 
in the Hogan saw in the Williams' yard, and I disagree with the vlews of 
Mr. Benjamin expressed on that subject. I hâve not overlooked what Mr, 
Benjamin has stated in regard to the drawing Fig. 1 of the patent in suit 
In which he says: 'The saw blade is secured to thèse blocks by bolts, whlcb 
In Fig. 1 of the drawing appear to be imbedded in the material of the 
blocks; There is therefore a rigid connection bctween the blade and block, 
so that when the blocks are moved by the feedlng screw the saw must go 
with them.' I flnd that nothlng of the kind is indlcated in the drawing. 
The spécification is wholly Inconsistent with what Mr. Benjamin says on 
this subjéct The then familiar Young dlamond stone saw of the Hogan 
type is elearly referred to in the spécification, and the parts referred to by 
Mr. Benjamin form parts of that old machine. What is described in the 
spécification and drawings of the patent where thèse parts are referred to 
is shown in Complainant's EJxhlbit Saw Blade and Its Supports." 

The fact seems to be that the défendants' mechanism in ail 
essential particulars is that described by the spécifications, nor does 
it appeat that the claims are limited to a saw that is so fixed at its 
extremities that in practical opération there must be an exact cor- 
respondence between the feeding movement and the movement of 
the blade. The évidence tends to show that such a condition would 
be practically impossible of attainment, and, if the claims necessarily 
involve a machine of that kind, there can be no fulfiUment of the 
claims, and défendants' machines do not come within them. It is 
thought, however, that, while it was the intention of the claims to 
secure a patent for a device that would theoretically produce this re- 
suit, it was not contemplated that there should be such nice and 
fine adjustment and unyielding fixity of material and parts that such 
resuit must inevitably ensue. The first claim states, "said feeding 
movement corresponding in extent to the speed at which the saw 
blade is moving forward or back at ail times." The second claim pro- 
vided for a mechanism whereby the saw blade is fed up to its work 
intermittently during both its reciprocating movements. And the 
third claim uses similar language. The force conveyed from the 
feeding mechanism to the saw may press the saw directly upon the 
stone, so that the force is spent uniformly, or the resiliency of the 
saw blade or the elasticity of its adjustment and the yielding of the 
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«tructure to, 1 the straîn may iirtelrtTipt tettiporarily the «niform con- 
S'timptionôf* force, thereby stôfjhgy-tte a degree, the saîilè, with thè 
tesdt' of g^îyihg it forth during thie pir6gress of thè work, or the saw 
may be côntiriued out of its right Une of action for a greater or less 
period. Nevertheless during such suspension of norriial opération 
the feed is communicated to the saw and its supports with a gênerai 
uniformity, producing in its then^ condition the positive feed for 
which it is^coiite'iicled the;Clîainls-p|:*<î(yifie, but at ail times keeping the 
saw up tb itsi'yvork- 'i'he fàct iha!t.tKe feed is not consumed as deliv- 
eredj and as fast as it is delivered, by reason of the yielding of the 
machinery by the varying obstrÉctive force of the stone, does not 
take the defert^ants' machines oyifoî claim i, and claimp à aiid 3 do 
not require.it' .Therefore it îscbncluded that the défendants' ma- 
chines infringe the patent, and the remaining questions relate to the 
validity of the patent. 

Does the Williams devîce sho\y inyention? The cQncIusion is 
reached that "Wfilliàms provîded a mèçhanism to "feed the saw to the 
"stone during both its strokes in a positive and regulàted manner, 
s6 that it cuts when moving in either direction," whereas previously 
the saw fôrmerly operated successfully in one direction, beihg fed 
either in a fbrward or a backward stroke. To accomplish this resuit, 
Williams removed the lifting appliance, and left the immédiate feed- 
ing device intactj but duplicated itS actuating mechanism. Thèse 
changes resulted not only ijl the^saw cutting in both directions, but 
iii. greater uniformity, cpntinuance, and compleleness of action dur- 
ing the stroke., However, the great practical gain was in the opéra- 
tion of the saw in both directions. It is urged that the removal of 
'the lift and sucH duplication ôf th^ actuating mechanism as was had 
did not amount''tô invention ; but sûch claim cannot be supported, in 
yjew of the fact that with ail practicable speed the improvement was 
adopted, and has; been generally and persistently continued, and 
that with the obvions advantage. of increasing the capacity of thF 
saw. Moreoverj no earlier sucoessfi^il conception and adoption of 
the device is shown. The évidence on this subject sufïiciently favor- 
able to the défendants to demând discussion relates to patent to 
Luce & Green, No. 85,317, and to certain Young patents, and the 
Foerster patent of 1886, No. 340,305^ of April 20, 1886, The Foer- 
ster letters staté that : >. , : 

"The Invention consists of a machine for sawing stone, In whlch a recipro- 
càting sash that supports the saw blade Is raised by suitablé mechanism at 
the end of each stroke, and lowered at the beginnlng of the next stroke, so 
tihat the kerf can be cleaned oC dêbrlsi/while the saw exerts a ciitting action 
on both the forward and rçturn stroke. The invention consists, further, of 
a mechanism for feeding tfie saw blade forward at the end of each stroke 
alid of a novel construction of sâsb, as will be more fully descrlbed herein- 
aftef, and flnally pointed out In the claitns. * * » The eccentric portions 
0(15 the toothed aanges, bi, bi; are so arranged that when the sash arrives 
ifear to the enip^ of each stroke It Ig llfted by the eecentricity of the flanges 
snfflciently tb wlthdràw the bladé from the kerf of the stone and i)ermlt the 
débris to be *a^çd tiway by the watèr supplîed to the kérf. At the begln- 
ning of the next stroke the sash and Its blade is lowered àgaln. « » » 

"The opération of the machine is as follows: When the blôck of stone 
bas beea placed lu position on its carriage, the blade Is adjusted In proper 
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position thereto by the shaft, Fi, and its transmittlng gearing. The drivlng 
shaft Is then started, so that the sash commences its stroke. When arriving 
nearly at the end of the forward stroke, It is lifted by the toothed eccentric 
flanges of the roUers, so as to clear the kerf sufflciently for remoTing the 
débris. The saw commences then Its retmn stroke, and is lowered again 
into the kerf, exerting a cutting action thereon until It arrives nearly at the 
end of its return stroke, when it is lifted again to glve a clearance for the 
removal of the débris. At the end of each stroke the blade is fed forward 
by the alternating action of the pawls, h2, ht, on the ratchet wheel, hg. By 
lifting the saw at the end of each stroke and lowering the same at the be- 
ginnlng of the next stroke, and by imparting a forward feed to the saw 
at each end of the stroke, the saw exerts a cutting action during the forward 
stroke and return stroke, and accompllshes thereby the sawing of the stone 
in a quicker and more effective manner than when the saw is lifted from the 
kerf and moved clear of the same during the return stroke, as heretofore." 

The complainant points out the foUowing alleged différences in the 
Foerster device from the patent in suit : The Foerster machine (i) 
does not reciprocate in a straight Une throughout its entire stroke, 
nor is there means provided for such action ; (2) the sash is raised 
near the end of each stroke, so that the blade is inoperative during 
the feeding opération; (3) the feed is delivered at the end of each 
stroke, and not through the entire stroke, and no means is provided 
for actuating the feeding movement otherwise than at the end of the 
stroke. The complainants' contention is well founded. Foerster 
provided for cutting on two strokes and for feeding at the end of 
the stroke, but feed through the entire stroke is absent, and there 
is no proportionate feed. It is apparent that the Foerster machine 
is quite distinguishable from that of Williams. Letters 85,317, is- 
sued to Luce & Green in 1868, provide for a machine that met with 
no spécifie and practical adoption. The construction of four ma- 
chines, as claimed, was undertaken, although ail do not seem to hâve 
been completed, in gênerai conformity to the Luce & Green patent, 
and one of thèse was operated for a few weeks ; but there is much 
conflict of évidence respecting the means by which the feed was deliv- 
ered, and whether it operated on both strokes and was positive- 
The uncertainty of the évidence is such that it is quite sufficiently 
favorable to conclude that they fell within the spécification of the 
Luce & Green patent. Therefore to such spécification resort must 
be had. Such spécifications provide (i) for a diamond reciprocating 
saw, for the cutting of the blade in both directions ; (2) for a cross 
head or pressure bar to transfer the necessary feeding movement to 
the saw. Neither the description, diagram, nor claims illustrate 
that there was positive feed, although its présence might be estab- 
lished by argument and inference ; and it is certain that there is no 
suggestion "of means for imparting to said sash a reciprocating 
movement in a straight line throughout its entire stroke," as pro- 
vided in the second and third claims of the letters to Williams. This 
State of the record would not justify the conclusion that the letters 
issued to Luce & Green, or the machines built pursuant thereto, 
anticipated the patent in suit. Letters No. 107,847, of 1870, and No. 
224,760, of 1880, issued severally to Hugh Young and to James L. 
Young and Hugh Young, do not appear to the court to show prior 
use. 

111 P.— 25 
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After 4 somewfhat prolonged^^twdy oi the record and the considér- 
ations, presented by the parties, the conclusion is reached that com- 
plainant's claims Nos. i, 2, and 3 are valid, and that they are in- 
fringed by the défendants' machines, and that the complainant 
should hâve the injunction relief asked, with an accounting. In 
reaçhing thi^ conclusion, the various contentions of the défendants 
hâve not been denied attention. 



A. K. MILNEK SEATING CO. V. YESBERA. 

(Circuit Court of Appèals, Slxth Circuit October 8, 1901.) 

No. 931. 

1. Patents— Patentable Invention— Détermination on Demuerer. 

A patent sliould be deelared Vola on demurrer only wtien there Is no 
room for thtnking that any évidence could be adduced whlch would 
alter tlie clear conviction of the court that there is no patentable In- 
vention In the production patented, and especlally where the presump- 
tlon of invention arising from the grantlng of the patent is reinforced 
by the f aet shown that the application was seriously coûtested in the 
patent office in Interférence proceedings. 

a. Same— Countek Sbats for Stores, 

The devlce shown in the Milner patent, No. 697,686, for counter stools 
or seats for stores, Is not so manlf estly lacklng in patentable Invention 
as to justlfy a court in declarlng the patent void on demurrer. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Thomas B. Hall, for appellant. 
Almon Hall, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. The bill filed in this case complains 
of the infringing by the défendant of rights secured under letters 
patent No. 597,686, of January 18, 1898, to Albert R. Milner, as 
assigner to the complainant, for certain improvements in counter 
stools or seats, the object of the invention being to provide a seat 
in front of the counter, which, when not in use by customers, would 
automatically swing up to the counter in front of it, and which 
could be easily moved back to its place by the hand when wanted 
for use. The useful purpose which the invention was intended to 
subserve is thus stated by counsel for complainant in error: 

"The alsles of stores can thereby be materlally wldened, as compared 
wlth width possible when using any prlor klnd of stool. Large dry goods 
stores are usually, oblong, so as to save as much frontage as possible; and 
the coimters usuàlly run along such length, with stools in front of each 
counter. On our leadlng shopping thoroughf ares each inch of store width 
commands a heavy rental. The patent stool enables any given number of 
shoppers to be accommodated in a Store of less width than heretofore pos- 
sible. Especlally at crowded seasons, such as Christmas holldays, not only 
Is the capacity of the store thus materlally enlarged, but the comfort of the 
shoppers Is correspondingly Increased, because less crowded together, such 
shoppers being mostly ladles and chlldren; and the time of such shoppers 
also correspondingly saved, because of freer opportunity to pass by each 
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other. Moreover, the store floor can be swept and cleaned at night quicker 
and better, beeause the stool arm brackets, as well as the stools, are agalnst 
the counter." 

The détails of the parts employed in the combination by the in- 
vention are a recessed bracket resting upon the floor, and fastened 
on its perpendicular face to a counter, a curved stool arm extend- 
ing into the recess of the bracket and pivoted near its lower end 
by a boit running through the side walls of the bracket and of 
the stool arm, and engaging the rear wall of the recess in the 
bracket, which (the rear wall) forms a stop to limit the outward move- 
ment of the arm, a spring curled around the pivot of the arm having 
extensions engaging the stool arm and bracket, respectively, to throw 
the stool arm up, and a seat plate on the upper end of the arm so 
formed as to présent a horizontal seat plate, which, when the arm 
is folded up against the counter, is nearly perpendicular to the floor. 
The following illustration, which is Fig. 3 of the drawings, taken 
in connection with the foregoing description, will indicate the char- 
acter of the device : 




The pivot extends through thèse springs at e, e, through the 
walls of the bracket and the lower end of the stool arm. The back 
of the stool arm rests against the curved connection between the 
upper end of the spring at f. The spring normally holds the seat 
arm up against the counter, but yields to pressure appHed to the 
upper part of the stool arm or seat when the latter is brought down 
for use. The following is the first claim, and discloses the sub- 
stance of the invention : 

"(1) In a counter stool, a recessed floor bracket, a curved stool arm pivoted 
in the bracket and engaging one of the -walls of the bracket to form a stop 
to limlt the outward movement of the arm; a spring encircllng the pivot 
of the arm, having extensions engaging, respectively, the stool arm and 
bracket; a seat plate formed on the upper end of the stool arm, and disposed 
in a plane substantially at right angles to the upper end of the stool arm when. 
the latter is in a folded position, whereby the seat of the stool will fold close 
against the counter, the said angle of the seat plate with the stool arm being 
sTich as to cause the seat to lie in a horizontal plane when the latter is ia 
position for use; and a seat secured to the seat plate." 

Upon amendment to the bill it was made to appear that while 
the application for the patent was pending in the patent office it 
was put into interférence with the invention of another party of a. 
stool somewhàt différent in its mechanical construction. The resuit 
of the examination made in the office upon this interférence was in 
favor of the application for the patent hère relied upon. The de- 
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fendant dèmurred to the bill upon the ground that the patent in suit 
was void ùpon its face. This demurrer was sustained by the court, 
and the bill, as amended, was dismissed. The complainant brings 
the case hefe upëh appeal. 

We think the court erred in holding upon demurrer that the pat- 
ent was void upon its face. It may be admitted that the invention 
is One of narrow limitations, but we are not prepared to hold that 
in the circumstances, which may be susceptible of proof , the patent 
.çhould , be held void in the absence of any anticipation, and sup- 
ported, as it is possible it may be, by évidence that it fulfills a useful 
purpose, and has been extensively adopted by the public in practical 
use, and further supported by the presumption of validity arising 
from the allowance of'the patent by the patent office, the force of 
which presumption is augmented by the iact that there was a seri- 
ous contest in the office, which must hâve developed the character- 
istics of the patent, and brought them pointedly into view. It is 
undoubtedly established law that the court may, in a clear case, dis- 
miss, upon demurrer, a bill fîled to establish a patent and to en- 
force a remedy for its infringement. Richards v. Elevator Co., 158 
U. S. 299, 15 Sup. Ct. 831, 39 L. Ed. 991. But this court has on 
former occasions in substance said that this ought only to be done 
when there is no room for thinking that any évidence could be 
adduced which would, if put into the case, alter the clear convic- 
tion of the court that there is no patentable invention in the pro- 
duction patented. American Fibre Chamois Co. v. Buckskin Fibre 
Co., 18 C. C. A. 662, 72 Fed. 508; Manufacturing Co. v. Scherer, 
40 C. C. A. 491, 100 Fed. 459. Applying thèse rules to the prés- 
ent case, we are unwilling to sanction the summary dismissal of the 
bill, for we think it possible that the merits of the case might be 
more clearly discerned in the light of facts which the évidence may 
bring out. 

The decree will be reversed, with the costs of this court, and the 
cause remanded, with direction to overirule the demurrer, and per- 
mit the défendant to answer under the rules. 



SPEKRT MFG. CÎO, v. J. L. OWENS 00. 

(Circuit Court of Appeals, Elghth Circuit. Oetober 14, 1901.) 

No. 1,415. 

L Pàtbnts— Ihykntion— BviDENOB ov Utiutt and ExTEHsrvE Ubb. 

■ To entltle évidence of the utlllty of a patented machine and of Its 
extensive use to considération on the question of Invention, It must 
clearly show utlllty superlor to that of other llke machines, and a mo're 
extensive use. 

8 BAMii— Fankino Mills. 

The Sperry patent. No. 267,032, for a fanning mlll, shows only a com- 
blnation of old appliances and devices prevlously used In such mllls, in 
a manner which produces only old results and evolves no new functions, 
and Is void for lack of patentable Invention. 
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Appeal from the Circuit Court of the United States for the District 

of Minnesota. 

For opinion below, see 96 Fed. 975. 

A. C. Paul (C. G. Hawley, on the brief), for appellant. 
Charles S. Cairns, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This was an action brought by the ap- 
pellant, which was complainant below, against the appellee, which 
was défendant below, for infringement of letters patent of the United 
States No. 267,032, for improvements in grain cleaning and sepa- 
rating machines. The invention described in the spécification con- 
sists of a certain combination and arrangement of screens and con- 
ductors in the usual fanning mill, by which the séparation of différ- 
ent materials fed into the machine is efifected, and the same, when 
separated, are delivered outside of the machine so as to reduce the 
labor attending it. The peculiar arrangement of the screens and 
conductors is substantially as foUows: The feed hopper is located 
on the top of the machine to receive the material to be treated. 
Underneath the hopper, and inclining downward from it towards the 
back of the machine, is a screen, G, having a mesh of suitable size 
to permit the passage of large and perfect grain like wheat, and 
terminating at its lower end in a continuing screen, J, having a 
coarser mesh, through which large grain, like oats, can freely pass, 
and over which straw and chafï can be discharged at the back end of 
the machine. Beneath the upper part of screen. G, is located in the 
same shoe or shaker, another screen, K, inclining in the opposite 
direction towards the front of the machine. The lower end of 
screen. G, projects beyond the upper end of the reverse screen, K, 
so that what is discharged through the lower portion of screen, G, 
falls beyond or outside of the reverse screen, K. Screen, K, has a 
finer mesh than screen. G, so as to arrest the wheat or other large 
grain which falls through screen, G, upon it, and carry it down the 
incline to be deposited, thoroughly cleaned and separated, in a 
réceptacle at the foot or front of the machine. The shaking motion 
of screen, K, with its finer mesh, permits the grass seeds and other 
impurities which fall upon it from screen, G, to pass through and 
fall upon an inclined conducting board, L, which is attached to the 
shoe immediately under and parallel with screen, K. The shaking 
motion of this board carries the grass seed and other impurities 
down the incline into a proper réceptacle under the machine. Un- 
der the coarser screen, J, is located an inclined spout, D, running 
transversely the machine. Through this coarser screen, J, and into 
this spout, D, is delivered the large grain, like oats, which by reason 
of its size cannot pass through the mesh of screen, G ; and when so 
delivered it passes down the incline of the spout, and out at the side 
of the machine into a réceptacle provided for that purpose. At the 
upper end of screen, K, and beneath the lower end of screen, G, is 
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locate4 spout, E, running transversely the machine, and inclining to 
the side of the machine opposite the exit of spout, D, 
The patentée in his spécification says: 

"Of the material whleh passes through the upper screen, • • • that 
portion escaplng near the tall will be found to contain a greater or less 
percentage of Impurities, requiring to be again passed through the machine." 

For the purpose of capturing this mixed grain, spout, E, is located 
at the upper end of screen, K, which, by being slid along grooves 
endwise, can be so adjusted as to cover spout, E, to a greater or less 
extent, a^ circumstances may require, according to the character 
and quality pf the grain, and its impurities, which are being treated. 
By this device the patentée claims he is able to accomplish a perfect 
séparation of the cleaned and uncleaned grain, and deUver the 
cleaned grain, Hke wheat, over the inclined screen, K, the uncleaned 
grain into and through spout, E, to the side of the machine ready to 
be returned to the hopper for a second treatment through the ma- 
chine, ând the oats which pass through screen. G, into trough, D, 
which delîvers *them at thé opposite side of the machine. The resuit 
of the process is claimed to be the thorough séparation of wheat, 
oats, and mixed grains. The claims of the patent alleged to be in- 
f ringed are as follows : 

"(1) In cpmbination wUh a hopper, the upper grain-receiving screen, G, 
the lower and coarser screen, J, the adjustable lower screen, K, Inclined in 
the opposite direction, and the spouts, D and E, arranged, the former be- 
neath screen, J, and the latter beneath the screen, G, as described. (2) 
The combinatlon of the screen, G, the coarser screen, J, adapted to receive 
the tallings therefrom, the spout, D, located beneath the screen, J, a second 
spout, E, Inclined in the opposite direction, and arranged to receive the mate- 
rial passing through the lower end of the screen, G, and the bottom screen, 
K, inclining in the opposite direction f rom the upper screen. G, and arranged 
to receive the material passing through the upper end of said screen. (3) In 
a grain separator, the vibratory shoe or shaker, B, the two oppositely in- 
clined spouts, D and E, attached to the foot of said shoe and partaliing of its 
movements, in combinatlon with the screens, G and J, and longitudinally ad- 
justable screen, K, arranged In the relative positions described. (4) The com- 
binatlon of the screen. G, coarser screen, J, spouts, D and E, longitudinally 
adjustable screen, K, and board, L, arranged with respect to the Inner spout 
and the adjustable machine as described and shown." 

The main défense relied upon is that complainant's patent is void 
for want of patentable novelty, and in support of this défense a large 
number of patents are pleaded as anticipations. Thèse patents 
clearly show that in 1882, when complainant's patent was applied 
for, the field of invention in this art had been very exhaustively 
worked, and was at that time very narrow. Screens or sieves 
properly adjusted in a vibratory frame so as to separate fine from 
coarse grains and free them from impurities, and conducting spouts 
so applied as to carry oflf the grains and impurities when separated, 
are devices which hâve been for a long time familiar to ail. So true 
is this that the patentée was compelled by the patent ofiice to dis- 
claim any novelty in either pi them. He says in his spécification : 

"I am aware that machines haye been varlously constructed with double 
conducting spouts thereln, said spoUtS inclined in opposite directions. I am 
also aware that coarse and fine screens hâve been employed in varions com- 
binations under varions arrangements, and I make no claim thereto." 
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Under this state of facts, the patentee's invention must rest solely 
on the proposition tiiat he has discovered a new arrangement or 
combination of old and familiar éléments whereby a new and useful 
resuit is secured. Seymour v. Osborne, ii Wall. 516, 20 L,. Ed. 33; 
Gould V. Rees, 15 Wall. 187, 21 L. Ed. 39; National Hollow Brake 
Beam Co. v. Interchangeable Brake Beam Co., 45 C. C. A. 544, 
106 Fed. 693-707. We are thus led directly to the first inquiry, — 
whether the patent in suit shows any new combination of old élé- 
ments, within the meaning of the rule just announced, and within the 
accepted meaning of the word "new" in patent law, namely, patent- 
able or inventive novelty. Our attention has been called to a large 
number of patents which contain some one or more of the éléments 
of the patent in suit. Thèse hâve thrown much light on the state 
of the art, and hâve been duly considered in reaching the conclusion 
arrived at; but we do not deem it profitable to specially advert to 
many of them, because we find, in those to which spécifie référence 
will be made, suiEcient material to control the judgment of the court. 
The patent issued to Elijah Youngs, dated June 30, 1863, and num- 
bered 39,090, was for a new and improved grain separating appa- 
ratus. It presupposed the existence and use of the ordinary fanning 
mill, and relates chiefliy to the arrangement of sieves and screens for 
the séparation of différent kinds of grain. In that patent is found 
the upper screen of the patent in suit, made of two sections: (i) 
The perforated plate forming the upper end ; (2) the wire gauze or 
screen, E, forming the lower end. Beneath this upper screen is 
found the inclined screen, adjustable in grooves, corresponding to 
the reverse screen, K, of the patent. Plate, F, underneath the 
wire gauze, E, or the "chess box" placed beneath the rear end 
of screen, K, corresponds to spout, E, of the patent. The adjust- 
ability of screen, K, in its grooves serves the same purpose in ef- 
fecting a perfect séparation of the cleaned from uncleaned grain 
as the similar provision of the patent in suit. The patentée, Youngs, 
says: 

"A small portion of oats mlxed wlth grains of wheat -which owing to 
lightnesa or other causes liave not fallen tlirough the upper part of the sieve 
■will fall through the meshes near the rear end of the sieve. This mixed 
portion either falls upon plate, F, which, if perforated, acts as a second 
sieve, or It falls in the direction of the mingled red and blaek arrows past 
the rear end of the screen, K, which has been adjusted by slidiug it forward 
in direction of black arrows sufficiently to allow ail the impure grain to fall 
past it." 

The patentée, Youngs, further says, in describing the opération 
of his machine, as follows : 

"It will now be clearly seen that the grain is divided in three separate and 
distinct pareels: First, that portion consisting of pure, Sound wheat, which, 
passing through the plate, D, and upon portion of the wire gauze, falls upon 
the adjusted screen, K, and is received in its proper réceptacle at the lower 
or front end of the same, as shown by the black arrows; second, that por- 
tion of pure oats which passing over the rear end of the sieve, as seen by 
red arrows, Is received and secured in any désirable manner; third, that 
portion of mixed grain which passes through the meshes of the sieve near- 
est the rear end of the same, and is caught upon the plate F, or falls into the 
chess box placed beneath the rear end of screen, K, and shoe, as shown by 
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the inlngle4 red and blact arrows. Thls latter portion may be placed îo the 
hopper and passed àgaln through the mlll to secure further séparation." 

lî'roin the foregoing analysis of Young's patent, it appears that 
he employée! substantially the same combination of éléments, v/ith 
the exception, possibly, of the provision for screening and conduct- 
ing away the oats, which will be hereafter considered, and pro- 
duce4 the same three gênerai results as are claimed for the pat- 
ent in suit. The wheat passes through the ypper portion of the 
uppçf sçreen, and falls upon the rçversely inclined screen, and finds 
its exit at the front end of the machine, in both patents alike. 
The mixed grain, which falls through the meshes nearest the rear 
end of the sieve or screen, is conducted into a chess box located 
underneath, ready for the repeating process, which is accomplished 
by siubstantially the same ' devices in both pa;tents. There being 
nothing new, as admitted by the patentée, in the spouts, the sub- 
stitution of a chess box or any other convenient réceptacle for the 
spout is of no significance. The arrangement for adjusting the 
end screen so as to allow ail the impure grain to fall past it, and 
thus separate the cleaned from the uncleaned wheat, is substan- 
tially the same in both patents. So far, both in the mechanism and 
in the results achieved by; its opération, the two patents présent the 
same invention. 

But it is earnestly contended by counsel for the appellant that 
there is found in Youngs' patent no provision for screening the 
oats or conducting them away from the machine, like those which 
are found in the patent in suit, and this contention has received 
our serious considération. It is true, there is no spécifie provi- 
sion made in Youngs' patent for screening the oats through a 
larger mesh located at the lower end, and in continuation of the 
upper screen ; but the oats, according to Youngs' patent, pass over 
the rear end of the sieve, and are "received and secured in any 
désirable manner." This is the direction of the patentée in his 
spécification. This gênerai direction is équivalent to an instruc- 
tion to any one desiring to practice the invention of Youngs' pat- 
ent to adopt any known method of receiving and securing the oats, 
or any new method which ordinary skill in the art would suggest. 
By référence to prior patents it is found that an old method existed. 
One had been specifically poiiited out in several of them. In the 
Higley patent. No. 33,838, of date December 3, 1861, is found a nest 
of sieves, e, f, g, inclining rearwardly from the mouth of the hopper. 
Higley says in his spécification as foUows : 

"The back end of thèse sieves empty into the inclined troughs, A' B'. 
♦ • • Trough, A', is covered wlth a sieve for the purpose of separating 
the oats that escape over the sieve, e, from straw and other refuse matter; 
the oats passlng out of the same spout wlth those which pass through the 
sieves; the straw and other refuse matter passlng out of the trough." 

Higley, in his second patent, of date June 7, 1864, No. 43,026, 
also distinctly points out the use of a spout under a large screen 
to carry ofï oats which would pass through the screen. He says 
in his spécification: 



SPERRY MFG. CO. V. J. L. OWENS CO. 393 

"The grain passes from the hopper through screens, 4 and 5, and falls 
upon t, where the wheat falls through, and larger seeds, as oats, pass over 
and through the screen, 6, and fall Into and are diseharged through a 
spout, A'." 

A more suggestive référence is found in the Ehle patent, of date 
August 7, i866, No. 56,912. Hère, like similar provisions in many 
other patents, there is an inclined screen or sieve, called "perforated 
screen board, J," over which the grain first flows from the hopper. 
The straw, chafï, oats, hght grain, etc., pass down along the board, 
J, to its lower edge. "At this point," says the patentée, "the oats, 
light grain, and the heavier parts of straw drop down upon the sieve, 
P, whence the straw, etc., pass out of the mill; but the oats and 
Hght grain pass through into the trough, R, whence they pass 
through the spout into bags attached to the outer end of the spout." 

In the Hght of thèse patents, and several others to which specihc 
attention need not be called, it is apparent that at the time Youngs 
secured his patent the method of driving oats, found in grain, over a 
sieve of greater mesh, so as to permit it to pass through and into 
a réceptacle leading out of the machine, was not only a désirable 
manner of receiving and securing it, but a well-known and ancient 
manner of doing it, — so well known, in fact, that it could be readily, 
read into Youngs' patent, and comprehended within the provision 
there made for passing the oats over the rear end of the sieve, and 
"receiving and securing it in any désirable manner." Any one 
skilled in the art, possessing knowledge which must be imputed to 
him of the devices of the Higley and Ehle patents, would in 1882 
readily and' almost irresistibly, in our opinion, hâve seized upon 
the devices there pointed out to make provision for separating the 
oats and chaflf which come over the end of the screen of the Youngs' 
patent, — especiaHy so when Youngs instructed the public in such 
suggestive language that they might adopt out of the many ob- 
vious expédients some désirable one for receiving and securing 
the oats. Such being the case, there was no inventive skill dis- 
played by the patentée of the patent in suit in specifically calling 
for a coarser mesh in the lower end of his screen, G, so as to permit 
oats to pass through the same into a réceptacle located under it. 
The conducting board, L,, located under the upper part of reverse 
screen, K, in complainant's patent, which is not shown in Youngs' 
patent, is, in our opinion, an obvious device for capturing the small 
grass seed which falls through screen, K, and conducting it to a 
convenieht réceptacle. The prior art as disclosed in the Burr pat- 
ent of date December 16, 1862, as well as in several others to which 
our attention is called, clearly taught the function of this device, 
and any person at ail familiar with the opération and prior use of 
fanning mills would in 1882 hâve readily resorted to it as a sug- 
gestion of common mechanical expediency. 

It results from the foregoing that the patentée of the patent in 
suit neither discovered a new combination of old éléments, nor pro- 
duced any new and useful resuit, but, on the contrary, practically 
adopted the combination shown in the Youngs patent, with the ad- 
dition only of certain mechanical contrivances, involvîng no in- 
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ventive;sfeill,ibut obviously adopted from the prior art, and, in the 
main, broadly suggested by Youngs, and at best produced only the 
results'which Youngs distinctly poînted out. 

So far we bave treated the patent in suit as if it clearly contem- 
plated the séparation and cleaning of oats when grown together with 
wheat, and in so doing hâve given to the complainant the most 
favorable construction that can possibly be placed upon the patent 
sued on. We hâve .met the argument of complainant's counsel to 
the eflfect that the patent in suit was intended to provide a method 
of handHng and separating succotash ; that is, wheat and oats when 
grown together. But a careful scrutiny of the patent itself dis- 
closes that the mind of the inventor was not particularly directed 
to this purpose. The séparation of wheat from oats is nowhere 
specifically suggested, and in point of fact the word "oats" nowhere 
appears in the spécification of the patent. The mind of the in- 
ventor was obviously engaged upon the principal object of provid- 
ing a means for separating and cleaning one certain kind of grain. 
For example, he says in describing the opération of the machine as 
follows : 

"Ttie strâw, chaff, and heavy materials are retalned upon tiie surface of 
the screen, G, and passed over tlie same onto the screen, J, which in turn 
aarries 4Jiem over the spout, , D, and discharges them from the machine. 
That small portion of large grain whlch may be carrled with the chafC and 
straw ovei' the surface of the screen, G, will pass through the coarse screen, 
J, at thè f oot, and be received In the conducting spout, D." 

It is àltogether likely that the words "large grain," hère em- 
ployed, refer to the same object as the words used by the patentée 
in the immediately preceding context. He there says : 

"The large and perfect grain, accompanled by small Impuritles, wlll pass 
mainly through the screen, G, to the surface of the lower screen, K." 

The words "large grain," a,s employed in the first excerpt from 
the spécification above quoted, probably refer to the overgrown 
grains, which by reason of their size could not pass through the 
meshes of the screen, G; and the two portions of the spécification, 
taken together, disclose the:,p,atentee's primary meaning to be that 
although the large and perfect grain will mainly pass through 
screen. G, small portions of the same, which are likely to be car- 
ried along with the chafiE and straw, will pass through the coarser 
meshed screen, J, and be carried ofif through spout, D. It is sufifi- 
cient for the purpose of this opinion to say that, if this interpréta- 
tion of the patent is correct, it afifords additional reason for the 
conclusion already reached and stated. 

.' It was seriously contended in argument that complainant's ma- 
chine was of superior utility, was the first that successfully sepa- 
rated wheat from oats, and had, by reason of its superiority, gone 
into very gênerai use; and counsel urge that from thèse facts pat- 
entable novelty should be accorded to the invention, as one pro- 
ducing a new resuit, in that it produced the old resuit in a "more 
facile, economical, and efficient way." National HoUow Brake 
Beam Co. v. Interchangeable Brake Beam Co., supra. It is true, 
when invention is doubtful, facts hke those adverted to, if they 
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exist, often turn the scales; but in this case it cannot, in the light 
of what has already been said, be conceded that the issue of inven- 
tion is at ail doubtful. In the next place, a careful and critical 
reading of the évidence found in the record fails to disclose vvith 
any degree of certainty that complainant's machine is either supe- 
rior to others, or that it has gone into any more gênerai use than 
others, or that it was the fîrst to successfuUy separate oats from 
wheat. The évidence relating to superior utility is chiefly to the 
effect that complainant's mill had a good gênerai réputation, but in 
connection with this kind of testimony it clearly appears that there 
were several other mills used for separating succotash that had 
equally as good réputations. The évidence relating to gênerai use 
is also unsatisfactory. Complainant's secretary says that during 
the last seven years his company has sold in the neighborhood of 
2,000 mills. Complainant's président says that during the lifetime 
of the patent, which has now expired, some 6,000 or 7,000 mills 
hâve been sold ; but neither of thèse witnesses furnishes any data to 
show the proportion of their machines sold to ail the machines sold. 
In like manner, also, the proof that complainant's machine was the 
first to successfuUy separate oats from wheat is uncertain and eva- 
sive. This proof is confined to a single question put to witness 
Sperry, who is président of complainant company, and also the pat- 
entée of the patent in suit, and to his answer thereto, as foUows : 

"Q. Do you clalm, Mr. Sperry, that you Invented the first machine for 
cleanlng succotash, as you call it? A. I claim that I made the flrst mill that 
cleaned it successfuUy, but there were other mills before I made any that 
they claîmed did clean succotash." 

Testimony of this gênerai, uncertain, and equivocal character is 
of no value whatsoever on the issue of invention, and certainly in 
this case cannot disturb the conclusion reached on that issue. 

Several other propositions were urged upon us by counsel, and 
hâve each received due considération, but the conclusion already 
reached dispenses with the necessity of any référence to them in 
this opinion. 

The decree of the circuit court must be afifîrmed. 



EXPANDED METAL CO. et al. v. BOABD OF EDUCATION OF CITY OF 

ST. LOUIS et al. 

(Circuit Court of Appeals, Eighth Circuit October 7, 1901.) 

No. 1,500. 
1. Patents— Anticipation. 

Letters patent No. 297,382, April 22, 1884, to John F. Golding, for a 
metalllc screening, are anticipated by Bnglish provisional spécification 
No. 2,125, July 26, 1862, by Thomas Long, for open metalllc work. 
8. Samb— Claim Limited bt Repkrence to Spécification. 

A claim for an article of manufacture formed substantially as set forth 
In the spécification is limited to an article made substantially In the 
■way descrlbed in the spécification, and such an article formed by a sub- 
stantially différent process is not an Infringement of the claim. 
(Syllabus by the Court.) 
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Appeal from the Circuit Court of the United States for the East- 
erû District of Missouri. 
John W.: Munday, for appellants. 
Geo. H. Christy and Geo. H. Knight, for appellees. 

Before SANBGRN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 
't 

SANBORN, Circuit Judge. This is an appeal from a decree 
which dismissed a bill for the infringement of letters patent No. 
297,382, issued April 22, 1884, to John F. Golding. 103 Fed. 287. 
The claim of this patent was in the following words : 

"As an article of manufacture, metalUe screening formed of slashed and 
stretched métal, substantlally as hereinbefore set forth." 

The method set forth in the spécification by which the slashed and 
stretched métal was formed was this: 

"In the manufacture of my slashed taetalllc screening, I take a blank pièce 
of sheet métal of the required slze and thlckness, and at Intervais I slash 
or eut it as shown In Fig. 1; the slashes or cuts in each Une of cuts being 
opposite to the spaees between the slashes or cuts of the adjoining Une or 
Unes. Thèse slashes or cuts are made of the required lengths to form the 
proper-sized meshes. After the metallic sheet is eut or slashed as above de- 
scribed, it Is stretched in a Une transversely to the length of the slashes or 
cuts, thtis forming meshes as shown In Fig. 2. The act of stretching causes 
the métal forming the boundaries of each mesh to take an oblique position, 
amountlng nearly to a perpendlcular Une, thus presentlng the eut edges of 
the métal to the surface of the screening. Between the ends of the slashes 
or cuts are spaees of métal uncut which hold the strands of meshes together." 

The défendants pleaded and proved that on July 26, 1862, Thomas 
Long left at the office of the commissioner of patents of Great 
Britain a provisipnal spécification wherein he described the nature 
of his invention in thèse words : ! 

"This InventloU relates to an Improyed manufacture of open métal work, 
or métal trellls or lattlce work, Intended to be used as an economiçal sub- 
stltute for ordinâry wire netting or perforated métal, and applicable also to 
the manufacture of bli-d cages, basket stands, and supports for flowers, flre 
guards, and other purposes where wlre work bas hitherto been employed. 
According to this ijavention, it is prpposed to make open métal work or 
trellis or lattlce work by making a number of slits in a flat sheet of métal, 
such slits being made In straight or curved Unes or rows, the slits in each Une 
or row being made to break Joint with the adjoining Unes or rows; a small 
portion of the métal being left intact or uncut between the ends of the sev- 
erâl slits. Thé sheet, having been thus slit, is now stretched out so as to 
open the slits, whereupon a perfectly formed trellls, having hexagonal 
openings, will be produced. In order to form a finish to and strengthen the 
edges of this open métal work, it Is proposed to turn the edges of the plate 
before it is stretched, and to Insert thereln a length of wire, which, when . 
the métal is stretched, will remalu threaded through each of the end 
tongues of the métal work. The sUtting of the métal sheets may be çfCected 
either by sultable slittlng roUs, stamping apparatus, or by hand cutters or 
tools, as preferred." 

This spécification of Long contains a perfect description of the 
manufactured article, and of the méthod of manufacturing the article, 
described and claimed in the patent to Golding. The only essentials 
for the manufacture of this article, according to the patent, are a 
sheet of métal, slits made therein so that they will break joints with 
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each bther, and the stretching or expanding of the métal in a direc- 
tion tran^verse to the length of the sHts. Thèse essentials are as 
clearly portrayed in the spécification of Long as in that of Golding. 
The only distinctions between the two spécifications to which coun- 
sel for the appellants has been able to call our attention are that 
Long's does not state that the métal forming the boundaries of each 
mesh takes an oblique position amounting to nearly a perpendicular 
Une when the sheet is stretched, while Golding's makes this aver- 
ment, and that Long suggests the turning of the edges of the sheet 
and the insertion of a length of wire therein to finish and strengthen 
them, while Golding is silent upon this subject. But thèse are dis- 
tinctions without a difiference. The article patented is the metallic 
sheet slashed by slits which break joints with each other, and 
stretched in a direction transverse to the slits, and this article is 
as perfectly described in the spécification of Long as in that of Gold- 
ing. The fact that in order to make Golding's article the sheet 
must be so slit that the width of the strands of métal shall be greater 
than the thickness of the sheet is no answer to the spécification of 
Long, because his description covers a sheet slit in that way as com- 
pletely as it does one in which the strands are narrower or wider, 
and because Golding has not specified or claimed as his invention a 
sheet of métal so slit that the width of the strands shall exceed the 
thickness of the sheet. Nor does the addition to the description of 
the screening and the method of its construction of the suggestion 
that it may be strengthened by turning the edges of the sheet of 
métal over a wire detract from its clearness or its efïect. It was a 
complète portrayal of the article which Golding claims without the 
clause which mentions the strengthening wire, and the addition of 
that clause took nothing from it. The patent to Golding cannot be 
sustained, in view of the provisional spécification of Long. 

There was another défense to the bill, and that was that the de- 
fendants below did not infringe because they did not construct their 
metallic screening substantially as described in the patent to Gold- 
ing. The method described in that patent, as we hâve seen, con- 
sisted of the slitting of the sheet of métal so that the slits would 
break joints, and then the expansion of the sheet in a direction 
transverse to the slits. The method adopted by the défendants was 
to eut a small strip from near the edge of the métal, and then open 
it by forcing it downward in a line at right angles to the plane of the 
sheet. In other words, the sheet was not first slashed, and then 
drawn out so as to separate the strands, but the meshes were made 
by a machine which eut a small strip near the edge of the métal, 
and then opened it so as to form the meshes. The claim of the 
patent is expressly limited to a metallic screening formed of slashed 
and stretched métal substantially as set forth in the spécification. 
General language in a claim which points to an élément or device 
more fuUy described in the spécification is limited to such an élément 
or device as is there described, and this claim is limited to a screen- 
ing slashed and stretched substantially as set forth in the spécifica- 
tion. Smith v. Vulcanite Co., 93 U. S. 486,. 493, 23 L, Ed. 952; 
Adams Electric R. Co. v. Lindell R. Co., jy Fed. 432, 449, 23 C. C. A. 
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223, 240, 40 U. S. App, 482, 512; Mitchell v. Tilghman, 19 Wall. 287, 
22 L. Ed. 125. Tlïé défendants manufactured a metallic screening 
without slashing and stretching it substantially as set forth in the 
spécification of the appellants' patent, and consequently they did 
not infringe the latters' monopoly. 
The decree below is affirmed. 



STAR BEASS WOEKS y. GENERAL BLECTTRIC CX). 

(Circuit Court of Appeals, Slxth Circuit. July 2, 1901.) 

No. 864. 

1. Patents— Intention— EviDEHcœ op Commbrciai, SnccEss. 

Where, in ttie device of a patent, the departure f rom former means 
Is small, yet tlie change is important, the doubt as to whether the in- 
ventive f aculty has been exerCised Is to be weighed in view of the f act 
that the device in question has dlsplaced others whlch had previously 
been employed for analogous uses; and thls may décide the issue in 
favor of Invention, especially where other Inventors, of expérience and 
sklll In the art, had unsuccessïuUy attempted to solve the problem pre- 
sented, 

2. Samb— Electric Railwat Trolleys. 

The Andersen patent, No.^ 412,155, for Improvements In trolleys for 
electrlc railway service, clalm 8, whlch covers the combinatlon with a 
trolley wheel of metallic conducting brushes between the hubs of the 
wheel and the frame, the piirpose being to provide a conductor which 
should be wlthln the framé, and thereby protected from external Injury, 
and also to prevent the current from passlng through and destroying the 
lubricant upon the journal of the wheel, must be conceded to show inven- 
tion, in view of the Immédiate adoption and wlde use of the device, 
although the éléments of the combinatlon were old and well known In 
other branches Of the electrlcàl art. Such clalm also held Infringed. 

Appeal from the Circuit Court of the United States for the 
Western District of Michigan. 

Fred L. Chappell, for appellant. 

James R. Sheffield and F. L. Betts, for appellee. 

Before LURTON, DAY, and SEVERE'NS, Circuit Judges. ' 

DAY, Circuit Judge. This case inVolves the validity of the eighth 
daim of the Anderson patent, No. 412,155, for improvements in 
trolleys for electric railway service. A considération of the record 
in this cause shows that with the advent of the under-running trol- 
ley, now in common use in propelling street cars, there arose the 
necessity of devising a means by which the current of electricity 
could be readily and safely transinitted from the conducting wire 
down the swinging arm of the trolley, thençe to the motor beneath 
the cars. The top of this swinging arm had been provided with a 
frame or harp within which was the trolley wheel held in contact 
with the transmitting wire by, the pressure exerted by the spring 
attached to the opposite end of the trolley pôle at the top of the 
car. The electrical current in the propulsion of the car passes 
from ^ihe wire to the wheel, thence to the frame or harp, and down 
the trolley pôle. It was found in practical opération highly neces- 
sary to accomplish this purpose in such manner as to prevent in- 
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jury to the wheel and Connecting devices by "arcing" when the 
wheel was for any cause off the wire, and from mechanical injury 
in coming in contact with switches, etc., in the opération of the 
cars. It was also demonstrated that the electrical current, in pass- 
ing through the lubricant upon the journal of the wheel, was re- 
tarded in its transmission, and the lubricant itself destroyed. It 
was désirable, therefore, to conduct the current by some means 
which would protect the apparatus and avoid passing the current 
through the lubricant. Anderson, in his eighth claim, states his 
invention to be: "The combination with a trolley frame and trol- 
ley wheel of metallic, conducting brushes, g", between the hubs of 
the trolley wheel and said frame, to operate substantially as de- 
scribed." The means of accomplishing this resuit are shown to be 
in the location of the contact spring or brush within the trolley 
harp in such wise as to cause the least friction and conséquent re- 
tarding of motion. That this device has merit as a practical solu- 
tion of the problem is demonstrated in the fact that upon its pro- 
duction it went into immédiate use, and has remained from that 
time to this the practical arrangement of brush and harp in gên- 
erai use upon the street railway Systems of the country. It is 
urgently insisted that the alleged improvement of Anderson is only 
such a step forward as a mechanic skilled in the art would readily 
take, and that there is, consequently, no patentable novelty in the 
improvement in question. This brings up for considération the 
often-mooted question as to whether an alleged inventer has crossed 
the shadowy line which divides mère mechanical advance from 
meritorious invention. It must be conceded that others had pre- 
ceded Anderson in the field upon which he entered in making the 
improvement in question. Brushes for making contact in the trans- 
mission of a current are old and well known. Such spring brushes 
as Anderson uses had long been in common use on electrical ma- 
chines. They are often seen in connection with dynamo electric 
machines and electric motors. We do not deem it necessary to 
review the patents showing thèse constructions. It may be that, 
broadly speaking, thèse inventions are in the electrical art; but the 
particular art with which the inventor was dealing in this case had 
to do with the construction of a successful means of transmitting 
electricity in the opération of cars by means of a trolley. Mr. Van 
Depeole, who is said to hâve invented the under-running trolley, 
and to be a man of capacity in this field of mechanics, essayed the 
solution of the problem more than once. In his patent No. 396,310, 
issued January 15, 1889, he shows a device for transmission of the 
electrical current consisting of metallic spring fingers, one end be- 
ing in contact with the periphery of the wheel, the other çonnected 
with the frame carrying the wheel. By this method the current 
is transmitted without passing through the lubricant, but the de- 
f ects in the apparatus are now apparent. The contact is made by 
the fingers upon the latéral surfaces of the wheel, causing friction, 
The springs are ail on the outside of the harp in a position render- 
ing them liable to be destroyed or injured in the opération of the 
trolley. In his patent No. 408,638, of August, 1889, Mr. Van 
Depeole shows another mechanism having the same purposes in 
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view. ïîe hère shows two hinged pièces or blocks bearîng upon 
opposite sides of the hub, held together by a small spring of coiled 
wire at the top. Expérience showed this mechanism to be ob- 
jectidnable in the constant breaking of the spring at the top, it be- 
ing e5c-posed to arcs, and liable to be injured in opération, and 
making pcior contact between the shoes and the wheel. With this 
much aCcômplished in the solution of the problem, Anderson, 
using a btush in common use in electrical appliances, places it en- 
tirely within the frarne, where it is protected, serving the purpose 
intended with the least possible friction as the spring bears upon 
the end of the hub, and not upûn the wheel or the periphery of the 
hub. Is this invention, or oilly the obvious improvement which 
would suggest itself to a mechanic skilled in the art? It is too 
well settled to need extended citation of authorities to support the 
proposition that a new combination of éléments old in themselves. 
producing a new and useful restllt, entitles the inventer to the pro- 
tection of a patent. Loom Go. v. Higgins, 105 U. S. 580, 591, 26 
ly. Ed. 1177. It may be true that Anderson has only taken the 
familiar contact spring or brush, and placed it in a protected po- 
sition, but this change seems to hâve made the différence between 
a defective mechanism and a practical method of attaining the de- 
sired end. Where, as in thié case, the departure from former means 
is ortly small, yet the change is important, the doubt as to whether 
the inventive faculty has been exercised is to be weighed in view 
of thé fact that the device in question has displaced others which 
had previôusly been employed for ânalogous uses, and this may 
décide the issue in favor of invention. Krementz v. Cottle, 148 
U. S. 556, 13 Sup. Ct. 71g, 37 1,. Ed. 558 ; Consolidated Brake 
Shoe Co. V. Détroit Steel & Spring Co. (C. C.) 47 Eed. 894. It is. 
a fact entitled to serious considération in determining whether An- 
derson's improvement was sô obvious as to be one which would 
Gccur to a mechanic skilled in the art that Van Depeole, with his 
conceded skill, did not attain the desired end. His mechanisms 
were faulty in èxposing the brush to injury and retarding the wheel 
in opération by friction. AnderSon's device does away with the 
objèctionable features of Van' Depeole în so satisïactory a manner 
that it was at once adopted, and'has remained in gênerai use. His 
change seems simple enough now, but it was the fîrst to combine 
compreheftsioil of the problem to be solved with a practical arrange- 
ment of parts for its solution. This entitles his advance to the 
iriefit of invention. The resuit is nfew in furnishing a brush of prac- 
tical utility protected in opération. Its usefulness is demonstrated 
in îtSWide-spread adoption aiid use. We therefore reach the con- 
clusion that Anderson's improvement rises to the dignity of inven- 
tion, entitled to thé protection of the patent law. The infringe- 
irient of cï)mprainânt's invention is obvious. The change from a cir- 
cular end of the brush to one With a fork is merely colorable. The 
Andérâôn patétit Is not for the foï'm of the brush, but is a com- 
bination patent, in which the location of the brush is the leading 
ÊOriception. 

We firid no error in the decree of the circuit court, arid the same 
<pill'bè affirmed. 
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NATIONAL AUTOMATIC MACH. 00. T. AUTOMATIC WEIGHINQ, 
LIFTING & GEIP MACH. 00. et aL 

(arcuit Court of Appeals, First Circuit October 22, 1901.) 

No. "SSl. 

ï. Patents — Invention— Design for Wbighing Machinb. 

The Patterson design patent No. 20,660, for a design for a case for 
welghlng machines, Is vold for lack of patentable invention. 

S. Same— Infringement— Wbighing Machine. 

The Smith & Washburn patent. No. 392,698, for a coin-controUed elec- 
trical welghlng scale, claim 5, construed, and held to belong to the sub- 
class of automatlc welghlng machines in which is employed the Impulse 
of gravlty to move the indicator, and, in vlew of the state of the art, 
to covCT a n*rrow invention, not Inirlnged by a machine uslng a différent 
method of employing the impulse of gravlty than that pointed out by 
the spécification of the patent in suit. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 
See los Fed. 670. 

A. Parker-Smith, for appellant. 

Frederick P. Fish and William K. Richardson (J. F. Stackpole, 
Jr., on the briefs), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This appeal arises from proceedings 
on a bill asking reHef for alleged infringements of several patents for 
designs, and also of certain mechanical patents, ail concerning auto- 
matic weighing machines. The decree below was a final one. The 
présent appeal relates only to the ninth paragraph thereof, which de- 
nied relief with référence to a patent for "a design for a case for 
weighing machines," issued to Herman E. Patterson on April 7, 
1891 (No. 20,660), and to a mechanical patent for a "coin-controlled 
electrical weighing scale," issued to William R. Smith and Albert L. 
Washburn on November 13, 1888 (No. 392,698). 

As to the design patent, the court is so clearly of the opinion 
that it contains nothing patentable that at the hearing it stopped the 
appellees, and there is no occasion for any further observation in 
référence thereto. 

Of the mechanical patent, only claim 5 is in issue, as follows : 

"(5) The comblnation of a weighing scale, indicating mechanlsm, a raek, 
Connecting mechanlsm between the rack and the indicating mechanlsm, the 
frame, b, and means for suspendlng the rack after the weight on the plat- 
form has carrled down said frame, b, and Connecting mechanlsm. wlth sald 
frame, b, substantlally as described." 

The title of the patent, as well as many things in the spécification, 

indicates that the inventors intended that an electric circuit, which 

should be completed by the coin falling through the slot, should be 

an élément in their machine. This is not enumerated in the claim ; 

Ul F.— 26 
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but we are clear that, even after broadening the daim by disregarding 
that élément, the respondents below do not infringe the claim in 
issue. 

The coiîjplainant (now the appellant) undertakes to give a broad 
construction to claim 5 by insisting that its was the first machine in 
which the indicator was moved by "stored energy"; but the ex- 
pression "stored energy," which is not used in the claim, though it 
appears in the spécification, gives an erroneous impression, because 
what is in fact availëd of is, so far as this case is concerned, not stored 
energy in any peculiar sensé. It is merely the ordinary impulse of 
gravity. The substantial truth as to this is well described in the 
opinion filed îh the circuit court to the effect that it amounts only to 
the use of an "independent falling weight." This falling weight is 
what is specified in the claim as the "rack," which i» the ordinary 
mechanical toothed rack. After the person to be weighed has taken 
his position on the platform of the scale, so that the weighing mech- 
anism becomes operative, this mechanismbears down what is called 
in the claim "frame, b," which, in its normal position, holds up the 
rack. The rack is still retained by a catch, or indent, which we un- 
derstand is covered by the expression in the claim "means for sus- 
pending the rack." This catch, or indent, when the nickel is dropped 
into the slot, is thereby withdrawn. Thereupon> the rack falls by 
gravity, engaging with the mechanism which opérâtes the indicator. 
As the weighing mechanism is moved only proportionately to the 
weight of the person on the platform, and thus permits the "frame, 
b," to be drawn down only a corresponding distance, the rack falls 
correlatively, and at the end of its fàll the indicator stops, and, of 
course, shows the proper weight on the face of the machine. AU 
this is simple and quick in action, and positively regulated, and it 
has those advantages over theprior art. 

The machines in question, so far as this case is concerned, belong 
to what we may properly desçribe as the class in which the indicator 
is moved by gravity. In the prior art it was moved by the weight 
of the coin dropping through the slot upon a counterpoise. In, 
the complainant's device it is moved by the impulse of the weight of, 
the rack falling through space. In the respondents' it is moved by 
the weight of the person weighed, which pulls down a spring con- 
nected by a cord with a drum, the cord turning the drum, and, with 
it, the indicator. To sum up:, In the prior art the weight which 
moved the indicator was the coin itself. In the complainant's device 
it is that of the rack falling.-and foi the respondents' it is the weight 
of the person standing on the platform. As, in view of the nature 
of the particular art, the complainant's invention,, so far as it is cov- 
ered by claim 5, is very narrow, and consists only in a spécial manner 
of employing the impulse of gravity to move the indicator, it cannot 
be held that either of the two other niethods named is its équivalent. 

The decree of the circuit court is affirmed, and the costs of appeal 
are awarded to the appellees. 
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HOBBS MFG. CX). v. GOODING et aL 
(Circuit Court of Appeals, First Circuit. October IT, 1901.) 

No. 366. 

1. Patents— Infringement. 

Where a feature of a patented machine is not referred to in the spéci- 
fication or clalms of the patent, but Is au essentlal élément of the ma- 
chine, so that the patent can only be sustained on the ground that It 
is one which would be supplled by any person ordlnarily skilled in the 
art, It is immaterial on the issue of infringement 

2. Samb— Anticipation. 

With référence to patents for improvements in machines for pastlng 
paper boxes, the question of anticipation dépends in part on the nature 
of the paper box to be finished, and the method of finlshlng it. 

3. Same— Paper-Box Machines. 

The Damren patent. No. 423,415, for a machine for making paper 
boxes, — Its spécial feature belng the mechanism for attaching the ends 
to the body of the box, which bas been previously formed, — was not 
anticipated, and is valid. Clalm 1 held Infringed, and clalms 3 and 5 
not infringed. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Edward S. Beach, for appellant. 
William A. Macleod, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. The application for the patent in suit 
was filed on September 21, 1888, by Damren, who was the inventer, 
and to whom the patent issued. The spécification states that the 
invention relates to machines for making paper or pasteboard boxes, 
and more particularly to the opération of securing the two ends to 
the body of the box, the body having been previously formed. It is 
with référence to this particular only that we hâve to consider the 
case. 

The circuit court dismissed the bill. While there are five claims, 
there are only three in issue, namely, i, 3, and 5, as follows: 

"(1) In a machine for making paper boxes, the combination of a form 
for recelvlng the box bodies, and a reeiprocating carrier for conveying the 
box ends thereto, said form having a rearward recess or opening to admit 
the end of said carrier, substantlally as shown." 

"(3) In a machine for making paper boxes, the combination of a reeipro- 
cating carrier for conveying the box ends, having an extensible end, and a 
form for recelvlng the box bodies, having a rearward recess or opening to 
admit the extensible end of said carrier, substantlally as shown." 

"(5) In a machine for making paper boxes, the combination of a réceptacle 
for the box ends, a form for recelvlng the box bodies, and a reeiprocating 
carrier for conveying the box ends to said form, and provided with an ex- 
tensible end, substantlally as shown." 

At the front of the machine are the box form and presser plate, 
constituting the co-operating press members for affixing the box end 
to the box body. Back of the presser plate is located the hopper. 
This is open at the bottom, and the lowermost box end rests upon the 
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upper surface of the carrier. A row of short spurs projects above 
the surface of thè carrier, and in thè forward movement thereof the 
spurs strike against the rear edge of the lowermost box end and 
push it out from under the hopper, and forward into a position be- 
neath the presser plate, and in registration with the box body. 
The box formmeanwhile rises, and, when it reaches its highest point, 
holding on it the body and the box end, it compresses thèse parts to- 
gether against the presser plate. The reverse movement of the car- 
rier withdraws it from the box form. VVhen the carrier is at the 
forward extrême of its travel, it is interposed between the box form 
and presser plate, and if no provision otherwise existed it would be 
nipped between them. Accordingly the box form is provided with 
a rearward recess, which the carrier enters in its forward movement. 

There are many références to a proposition that the carrier not 
only carries forward the box end, but also thereafter "stands and 
holds" it during the opération of pressing. There is, however, noth- 
ing in the spécification which relates to a proposition of this char- 
acter, and no spécifie mechanism is shown with regard thereto. 
The parties on both sides, however, refer to this as an élément in 
the device. If for the carrier to stand and hold during the pressing 
opération is an essential part of the device, either the three claims in 
question are invalid because they do not point out the means of ac- 
complishing this, or it is to be assumed that this is an élément which 
will be supplied by any person ordinarily skilled in the art. Neither 
party, however, maintains that there is any invahdity in the claims on 
this account, so that we hâve no occasion to consider them from that 
point of view. The complainant, however, maintains that this stand- 
ing and holding is a peculiar featute of his device which the respond- 
ents hâve adopted, so that, applying the rule of équivalents, they in- 
fringe on this account ; but in view of the fact that nothing relating 
thereto is developed in the patent, so that, therefore, as we hâve 
said, it must be held, in order to save the claims, that this would be 
supplied by any person reasonably skilled in the art, it cannot be re- 
garded as a spécial feature of such a charaCter as to enlarge the scope 
of the device with regard to infringenient. 

The respondents claim that a great variety of box machines is 
within the prior art to which this patent àppertains. In Machine Co. 
V. Goddard (decided by this court on June i, 1899) 37 C. C. A. 221, 
95 Fed. 664, we showed generally what was old in the class of box 
machines involved in this case, namely, box rests and presser plates 
co-operating together for compressing blanks upon the box body, 
réceptacles for holding the box ends, aùtbmatic pasting mechanism, 
and everything in the machine shown ])y the patent to George H. 
Çushman to which that suit related, except an automatic feeding 
mechanism. The latter: we said was common in the arts; and was 
not unknown in paper-box machineç, though never used in a machine 
for pasting box ends. Cushman introduced an automatic feeding 
mechanism for this précise purpose, and he was prior to the patent in 
suit. 

It does not follow that, so far as concerns the précise purpose to 
which the claims in issue hère relate, the varions prior devices re- 
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ferred to by the respondents are properly in the same art merely be- 
cause they are in the box-machine art. In Machine Co. v. Goddard 
we pointed out that a prior patent issued to Beach was not for that 
case in the same art as Cushman's device, because it concerned stay- 
ing the corners of paper boxes by pasting strips over their edges. 
The gênerai art relates to mechanism for afHxing the ends of paper 
boxes to their bodies, and the mechanism required for this purpose 
varies intrinsically according to the nature of the box to be finished 
and the method of finishing it. For the case at bar, the only patent 
which relates to the précise subdivision of the art now involved is 
that to Cushman. 

Coming now to claims 3 and 5, they are, for our purpose, prac- 
tically the same ; and each includes the extensible ends, which clearly 
hâve the function of preventing two or more box ends from starting 
forward simultaneously. The testimony of the patentée assigns an 
additional function. He says that, when the machine was construct- 
ed without thèse extensible ends, the carrier came back so rapidly 
that it was liable to break the machine. Aside from thèse two func- 
tions, the carrier with the extensible ends serves in the patented ma- 
chine exactly the same purpose as the carrier without the extensible 
ends. It enters the box form in such way as not to interpose be- 
tween it and the presser plate, leaving the pasted edges of the box 
ends to overlap the end of the carrier at ail points, so that they can 
be pressed upon the box form without the carrier being nipped in 
the opération. 

The case shows several machines used by the respondents, of 
which some are described iii the record as the "Glazier Machine" and 
the "Glazier and Metcalf Machine," and others as the "National 
Machines." It is only with the latter that we hâve to do, so far as 
the third and the fifth claims are concerned, because it is admitted 
that neither of the others has the extensible ends, or anything which 
corresponds to them. The National machines, so far as their appar- 
ent construction is concerned, do not hâve extensible ends; but the 
complainant claims they hâve what are the équivalents thereof, and 
what perform the same functions. 

Damren admits that the National machines do not require the 
extensible ends for the purpose of properly selecting the end blanks 
from the réceptacle, and that what they use in lieu of the extensible 
ends has nothing to do with the feeding mechanism. Their device 
grips the box ends after they are in place in the box form, and is 
called "gripping fingers." Their opération is thus explained: The 
reciprocating carrier delivers the box end inside of the box form to 
the grippers, which seize the box end and hold it, and press it against 
the presser plate until the box form comes up and presses the box 
body against its pasted edges. After carrying the box end into the 
box form, the reciprocating carrier has no further use in the National 
machines. It is so plain that the gripping fingers are not the équiva- 
lent of the extensible ends that this point requires no further discus- 
sion. It is therefore clear that claims 3 and 5 are not infringed. 

With référence to claim i, the construction of the box forms in 
the National machines is the same as in the complainant's device; 
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and, àlthougK perHaps not functîonally necessary, tlie National mat- 
chinés hâve ail thé éléments of this claim, namely, the reciprocating 
carrier, and a box form with a rearward recess to admit the carrier. 
So far as the case shows, though this construction may not be func- 
tional, any other may be inconvénient and expensive. However this 
may be, the respbndents in fact hâve ail the éléments of the combina- 
tion covered by claim i, and this in a machine devised and used to 
accomplish the same gênerai resuit as the complainant's. Infringe- 
ment, therefore, necessarily foUows, if that claim covers a patentable 
invention. 

As we hâve already stated, the only prior device was the Cushman 
machine. Cushman was the first pefson to struggle with the précise 
subject-matter of claim i with regard to the particular class of box 
machines in. issue ; that is to say, with a reciprocating carrier which 
would automatically take the box end from the hopper and deliver 
it upon the box form under such circumstances that the box form 
might hold it while the pasted edges were pressed by the presser plate 
upon the box body. Instead, however, of using a box form with 
an open rearward end, Cushman used a box form whose upper end 
had a plane surface. Therefore any ordinary reciprocating carrier 
was in danger of being nipped. Consequently we said in the opinion 
in Machine Co. v. Goddard, 37 C. C. A. 221, 95 Fed. 664, "At this 
point, however, it is évident that the inventer met his difïiculty, which 
was overcomè with a considérable degree of ingenuity." Then we 
described the method by which Cushman did this. His carrier con- 
sisted of parallel rails, which in a normal condition would prevent a 
union between the box end and the box body. Cushman broke the 
parallel rails transversely into two sections, the forward section ex- 
tending under the presser plate, and the other section under the hop- 
per. The two sections were so located that, so far as the forward 
movement of the box ends was concerned, they were in horizontal 
alignment. The section under the hopper remained as ordinary 
parallel rails, but that under the presser plate was constructed with 
grooved guide rails, pressed inward by springs. The grooves were 
so adjusted that the box ends were received in them as pushed for- 
ward by the feeder; and as, in their normal position, the springs 
were pressed inward, the guide rails opened as they were crowded 
down on the box body, leaving the box ends on the ends of the box 
body while they were being pressed into position by the presser plate. 
AU this, as is easily seen, was a complicated anddelicately adjusted 
contrivance. The advance over Cushman by the substitution of a 
box form with a rearward opening so simplified the construction as 
for that reason alone to be of véry considérable utility, and to raise 
a very strong presumption in favor of patentability. In addition 
to this, there is much ground for claiming that the Cushman device 
in this particular was never practically useful. It was found difficult 
to entirely clear the box end if constructed of the fuU width of the 
box body. Therefore in the Cushman device the box body slightly 
overlapped the box end at the edges where they were pasted together. 
This perhaps did not affect the utility of the box, but it undoubtedly 
diminished its commercial value. 



HOBBS MFG. CO. V. GOODING. 407 

Although the commercial success of the complainant's machine 
does not bear positively on the question of patentability, because it 
came from the machine as a whole, and not from the particular parts 
covered by the claims in suit, yet that Damren invented the first 
practically successful machine of this class is clearly established. 
The respondents claim otherwise, but the complainant's évidence on 
this score clearly preponderates. That this grew in part ont of the 
combination in claim i can hardly be doubted, especially in view of 
the contrast with Cushman's machine. 

Under thèse circumstances, it is clear that the combination in claim 
I was useful, and not anticipated. Can it be held to be patentable? 
Doubt on this point arises from the fact that it is so common in the 
arts to hâve réceptacles constructed with open ends, like the box 
form in this case, adapted to receive articles through the open ends, 
that to use this for any particular purpose would seem, prima facie, 
not to be patentable. Nevertheless in this case it aided to make a 
successful machine ; and the fact that Cushman failed to accomplish 
that resuit, notwithstanding his ingenuity, weighs strongly in favor 
of the patentability of the complainant's box form, simple as it is. 
On the whole, the presumption in favor of the patentability of claim 
I arising from the issue of the patent, in the light of the rules for 
determining invention stated by this court in Watson v. Stevens, 2 
C. C. A. 500, 51 Fed. 757, 759, 760, cannot be overcome. 

The respondents refer to the file wrapper, but there is nothing in it 
which can afifect claim i, when limited, as we Hmit it, to its plain me- 
chanical meaning. 

A question is made as to who was the inventor. The respondents 
claim it was one Jones, and not Damren. The rule laid down by this 
court in Brooks v. Sacks, 26 C. C. A. 456, 81 Fed. 403, 405-407, dis- 
poses of this matter in favor of the complainant. 

The circuit court held that the bill could not be maintained for 
several infringements by portions of the respondents because they 
are described as a copartnership. Nevertheless it sets out that they 
infringed "jointly and severally," so that the référence to them as 
copartners is merely descriptio personarum, which cannot override 
a positive allégation. In view of that fact, the opinion of this court 
in Simonds RoUing Mach. Co. v. Hathorn Mfg. Co., 36 C. C. A. 24, 
93 Fed. 958, 963, applies, and the bill is not multifarious. 

We conclude that claims 3 and 5 are not infringed, and that claim 
I is valid, and is infringed by ail the respondents' machines, including 
the Glazier, the Metcalf, and the National. 

The decree of the circuit court is reversed, and the case is remitted 
to that court, with directions to proceed in accordance with our opin- 
ion passed do vn this day; and the appellant recovers its costs of ap- 
peaL 
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SWAIN T. HOLYOKB MACHINE 00. 

' (Circuit Court o£ Appeals, First Circuit. September 20, 1901.) 

No. 353. 

Patknts— Pkior Public Use— Evidence of Expérimental Chabacter. 

Where it Is shown tliat an Inventor inatalled a machine embodying hls 
complète Invention, for practlcal use by a purchaser, more than two 
years before hls application for a patent therefor, the burden rests upon 
him to sustaln a clalm that sueh use was expérimental by proofs that 
are full, unequlvocal, and eonvinelng; and his own unsupported testi- 
mony, given 20 years afterwards, that the installation was for expéri- 
mental purposes only, is iûstiflacient 

On Pétition for Rehearing. For former opinion, see 109 Fed. 154. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. I agrée that the complainant's péti- 
tion for a rehearing in this case should be denied, but I désire to 
express my spécial reasons for that conclusion. The opinion passed 
down on May 24, 1901, contained the foUowing: 

"In the case at bar the patentée has failed to show, by the clear and eon- 
vinelng proofs requlred, that the sale of the Moodus machine was for ex- 
périmental usç. ïhe only évidence in support of such use is Swaln's tes- 
timony." , 

In this connection the opinion observed that: 

"If Swain had supplemented hls testlmony by showlng that he at once 
proeeeded, af ter the Moodus machine was installed, to test its effieieney, as 
compared wîth outward-discharge machines or inward-discharge machines, 
without his central partition; if he had made such experiments as he has 
condueted siûce his suit was begun, or the best tests he was able to, under 
the circumstances, — the case would be différent." 

The brief supporting the pétition for rehearing apparently fails to 
apprehend the effect of this observation. It was the usual one, that, 
if Swain had been able to support his testimony, and had supported 
it, by some concrète act, he might thus hâve afïorded the kind of 
proof required to establish the proposition on which he relied. It 
did not necessarily hâve any connection with the question whether 
it was practically possible for him to make experiments; but it 
ppinted out that, because he did not do so or could not do so, his 
oral testimony was not supplemented. His lack in that respect was 
the same whether it arose ïrom inability or indisposition, so that the 
observation applied equally to one alternative as to the other. 

The application for the patent in issue was filed on January 10, 
1881, and the installment at Moodus ûf the machine which the com- 
plairiânt claims was expérimental was a few days more than two 
years earlier. Swain testified in référence to the Moodus installa- 
tion in June, 1899. This was more than 20 years after the event. 
The rule of law applicable under thèse circumstances has been posi- 
tively stated in Smith & Griggs Mfg. Co. v. Sprague, 123 U. S. 249, 
264, 8 Sup. Ct. 122, 31 L. Ed. 141, as follows : 

"In considering the évidence as to the alleged prior use for more than 
two years of an invention, which, if established, will hâve the efCect of In- 
valldating the patent, and where the défense is met only by the allégation 
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that the use was not a public use in the sensé of the statutc, because it 
■was for the purpose of perfecting an incomplète invention by tests and ex- 
periments, tbe proof on the part of the patentée, the period covered by the 
use having been clearly established, should be full, unequivocal, and cou- 
vinclng." 

Under the circumstances of the case, this not only throws the 
practical burden on the complainant, but it also requires that the 
proofs offered by him should be "full, unequivocal, and convincing." 
The strictness with which this rule is applied, and the unwillingness 
of the courts to regard unsupported oral testimony, given after a 
lapse of many years, as constituting "full, unequivocal, and con- 
vincing" proof, are practically illustrated by the suprême court in 
Clark Thread Co. v. Willimantic Linen Co., 140 U. S. 481, 492, 11 
Sup. Ct. 846, 35 L. Ed. 521 ; The Barbed Wire Patent, 143 U. S. 
275, 284, 12 Sup. Ct. 450, 36 L. Ed. 154; Morgan v. Daniels, 153 
U. S. 120, 14 Sup. Ct. 772, 38 L- Ed. 657; and Deering v. Har- 
vester Works, 155 U. S. 286, 301, 15 Sup. Ct. 118, 39 L. Ed. 153 ; and 
by this court in Brooks v. Sacks, 26 C. C. A. 456, 81 Fed. 403. It 
is quite probable that, if this were the usual case of determining by 
a mère prépondérance the resuit of a civil suit, the proofs and cir- 
cumstances might take on such an aspect as to be sufficient to jus- 
tify a conclusion favorable to the complainant ; but, looking at the 
authorities which we hâve cited, we would not hâve been justifîed 
in so determining the issue of expérimental use. 

It is urged, however, in the brief accompanying the pétition for a 
rehcaring, that what was installed at Moodus was not the complain- 
ant's entire invention; and the petitioner relies very much on an 
accompanying diagram, showing the portion of the educt supplied 
by him, and also the portion of the old draft tube which he found on 
the premises. This proposition could in no event be supported, ex- 
cept in connection with the second claim of the patent, which was 
rejected as invalid. In that claim the draft tube is described as 
having a vertical partition throughout its entire length, and this 
was properly held not to contain any distinguishing feature which 
could be the basis of invention. The installation at Moodus did 
hâve a draft tube constructed by Swain, though connected with the 
portion of the old one which was already on the premises, so that 
in any event every élément of Swain's invention was présent, and 
the machine was complète. It is plain, therefore, that the condi- 
tions at Moodus were properly described in the opinion passed down 
on May 24, 1901, to the effect that a complète Swain machine was 
installed. 



MASSETH V. LAEKIN et al. 
(Circuit Court W. D. Pennsylvanla.- September 24, 1801.) 

1. Patents— CoNSTHtjCTioîT op CiiAiMS. 

An express functlonal limitation In a claim cannot be ignored In Its 
construction to détermine infringement. 

2, Same— Infringbment— Dbep-Well Packbr. 

The Masseth patent, No. 439,106, for a packer for deep wells, claima 
1 and 2, construed. and held not infringed. 

In Equity. Suit for infringement of patent. On final hearing. 
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pàkewell & Bakewell, for complainant. 

Kay & Totten and George H. Christy, for respondents. 

BÛF'iFlNGTON, District Judge. Benjamin Masseth files thîs bill 
against William H. Larkin et al., charging infringement of daims 
I and 2 of patent No. 439,166, granted to him on October 28, 1890, 
for a packçr for deep wells. A statement of the gênerai art in- 
volved will be found in Masseth v. Palm (C. C.) 51 Fed. 824, and of 
the particular device disclosed by, this patent in Masseth v. Palm 
(No. 18, May term, 1891). The validity of Masseth's patent is net 
questioned, but infringement is deniéd. After careful considération, 
we are of opinion this défense must bç sustained. In the combina- 
tion of eachclaim we find the élément of "arms adapted to engage 
with the sides of the hole, and to hold the casing to afiford résist- 
ance to the packer." Engagement of the arms with the well sides 
was by bowed springs on the outer arm side. The functional pur- 
pose of thèse springs was twofold. One is specified in the patent, 
viz. : , 

"When It Is deslred to expand the packer, the casing Is lifted somewhat, 
and the friction of the springs, 8, against the sides of the hole causes the 
casing to rlse wlthln the coUar, 6, and the ends of the arms, 7, to draw out 
from thé grooves." 

The other is set forth in, the opinion of this court in the case noted 
above in discussing the device infringing this patent, viz. : 

"The wedge arms are norinally In loose engagement with the well walls 
by the outward sprlng of their upper ends, Instead of by leaf springs on 
the wedge arms, as In the Masseth and Black devlces. It is this normal 
engagement in ail three with the well walls whlch affords the purchase or 
base by whlch the ring and wedge arms are kept in one position while the 
casing Is moved within them and the apparatus locked or unlocked." 

Now, in respondent's device we npt only find no arms such as are 
specified, but we further find an entire absence from the device any- 
where of one of the functions efïected by the springs. Moreover, 
while the other function is used, it is in a différent manner, and in 
combination with différent means. The arms of the respondent 
hâve no springs, and they do not normally engage the wall sides. 
Respondent's device does not involve the mère absence of springs 
on the, arms, but its construction is such that if springs were placed 
on the arms they would make the packer inoperative. Owing to 
this functional wall engagement, the slips in Masseth's device had 
to be positively restrained or locked, and this necessitated another 
élément in the combination, viz. "a lock for holding said arms." In 
the respondent's device the arms are on a loose ring, and not only 
is no "lock for holding said arms" provided, but independently and 
of themselves they normally remain out of operative relation. Then, 
too, as to the other function of the Masseth bowed springs on the 
arms, viz. as a "purchase or base by which the ring and wedge arms 
are kept in one position while the casing is moved within them and 
the apparatus locked or unlocked," while it is made use of in prin- 
ciple in the respondent's device, it is used in a way substantially 
différent. In the latter, bowed springs in loose engagement with 
the well walls are mounted on a sleeve which internally engages 
with the casing by screw threads. When the casing is turned, the 
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ring and wedge arms are free to turn with it. Such turning of the 
ring and wedge arms was prevented in Masseth by the wall engage- 
ment of the bowed springs. It is obvious, therefore, that packing — 
the desired resuit in both — must be secured by différent means, The 
bowed springs of respondent's device serve to prevent the sleeve 
responding to the turn of the casing, but cause it to mount on the 
screw thread and push the loose arm-carrying ring into engagement 
with the well walls. While the resuit obtained is the same, we think 
the means by which such resuit is accomplished are mechanically 
diverse. In Masseth we hâve bowed springs mounted on the arms 
and in normal engagement with the well walls. We find such func- 
tional engagement, thus secured by springs mounted on the arms, 
essential to the opération of his device. We find his spring arm posi- 
tively held from responding to such frictional engagement by a 
controlling lock. We find, when the arms are free to respond to 
their own frictional relation, packing necessarily results when the 
casing is lowered. In Larkin we find no bowed springs on the arms, 
and, if placed there, that they would make the device worthless. We 
find no lock restraining the movement of Larkin's arms. We find, 
further, if the ring carrying Larkin's arms were attached to the mech- 
anism which communicates motion to it, the device would not be 
operative. The lock of Masseth's device freed the spring arms (the 
words of the patent are, "so as to disengage the spring clamps and 
to free them"), and permitted them to do that which they were able 
to do by virtue of their own construction, namely, to mount the 
cône by friction. In Larkin's device we find no such releasing lock, 
and the arms mount the cône, not by any inhérent capacity, but 
are forced to do so under stress of a power exerted upon them by 
the lower sleeve. In Masseth, cône mounting results from a spring 
arm plus an enabling functional capacity, which is made an élément 
of the claim, viz. arms "adapted to engage with the sides of the hole." 
In Larkin we hâve an arm minus such functional capacity. In Mas- 
seth we hâve latent functional power positively restrained by a lock. 
In the other no such power exists. In Masseth the lowering of the 
casing, in Larkin the turn of the casing, spreads the grips. We are 
therefore of opinion that by the use of the combination of the loose, 
îndependent, non spring-bowed arms, the lower actuating sleeve, in 
screw-threaded engagement with the casing, Larkin has reached the 
same resuit as Masseth, but by a différent mechanical path. To ig- 
nore the express functional limitation of the claim, viz. "arms adapted 
to engage with the sides of the hole," would be to create a new 
claim, not interpret the one granted. Anthony Co. v. Gennert (C. 
C. A.) iq8 Fed. 396. Let a decree be drawn dismissing this bill. 



McOALDIN et aL T. CAEGO OF SCRAP lEOK. 

(District Court S. D. New Yark. October 26, 1901.) 

Bhipping — Dbmubr AGE— Extra Expensb of Loadiwo and DiscHARonîO. 
A steamer was chartered to carry a cargo of Iron shot, "conslsting of 
pièces averaglng In weight about 100 pounds"; the cargo to be "recelved 
and delivered alongside of the vessel, where she can load and discharge 
always safely afloat, within reach of her tackles; and lighterage, if any, 
to be at the rlsk and expense of the cargo." It was aiso provided that 
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■:.;' tlje Tçargo shoùld be furnished as fast as she could load the same, and 
that In dlscharging It should be recelved as fast as she could dellver It 
Thè cargo furnished consisted of misçellaneous scrap iron; the pièces 
varying from small shot to eannon balls weighing 250 to 300 pounds, 
and broken beams and gun carrlages welghing up to 1,600 pounds. She 
was unable to lie safely at the wharf where she was required to load. 
beçause of Insufflclent depth of water, and a considérable delay occurred 
In obtalnlng llghters. r>elay was also caused In both loading and dis- 
charging by reason of the variation in the character of the cargo from 
that specified Ih the charter. Beld, that her owners were entitled to 
demnrrage at the charter rate for ail delay so caused.i 

i. Same. 

A steamer 310 feet long, and havlng tbree hatches, entitled under her 
charter to be furnished wlth cargo as fast as she can load the same, 
and where she can safely lie afloat, which Is required to load at a wharf 
having a frontage of 40 feet, only a part of which bas a depth of water 
sufflclent to float her whlle loading, cannot be required to submlt to the 
danger and Ineonvenlence of breasting out at such wharf In order to load 
without the aid of llghters. 

In Admiralty. Action agaiiist charterer'to recover for demurrage 
and extra expense in loading and discharging. 
James J. Macklin, for libelants. 
Wing, Putnam & Burlingham, for claimant. 

ADAMS, District Judge. This is an action brought to recover 
demurrage and extra expense of the steamer Lassell, incurred by 
her in reçeiving and discharging cargo, under a charter party 
made between the libelants, as owners, and the Columbia Smelting 
& Refining Works, dated, "New York, February 19, 1901." The 
charter provided that a cargo should be furnished to the steamer 
of at least 1,200 tons of iron shot, consisting of pièces averaging 
inweight about 100 pounds, to be loaded at a dock at Ft. Mor- 
gan, Mobile, Ala., and discharged at a wharf in New York, as or- 
dered' by the charterer, or so near thereunto as she could proceed 
and always float with safety; "The cargo or cargoes to be re- 
ceived and delivered alongside of the vessel, where she can load' 
and discharge always safely afloat, within reach of her tackles ; 
and lighterage, if any, to be at the risk and expense of the cargo." 
It was further provided that the cargo should be furnished the 
steamer as fast as she could load the same, and, in discharging, 
that it should be received as fast as the steamer could deliver it. 
A rate of demurrage of $175 per day was agreed upon. The 
steamer proceeded to Pensacola, Fia., where she took aboard a 
stevedore with 15 men for the purpose of loading, and thence to 
Ft. Morgan on the i6th day of March, 1901. She arrived there on 
the same day, and reported to an agent of the claimant, who 
pointed out a wharf at which the vessel was to load. She hauled 
there the next day (Sunday) at 5 o'clock in the morning. The 
loading was commenced the i8th, but was discontinued the igth, 
because the vessel struck the bottom ; and she was obliged, for 
safety, to haul out in the stream, where she was loaded, after con- 
sidérable détention, by means of lighters. The cargo furnished 
was not in accordance wîth the provisions of the charter party, but 

1 Définitions and gênerai principles of demurrage, see notes to Bandall v. 
Sprague, 21 C. O. A. 837; Hagerman v. Norton, 46 C. C. A. 4. 
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consisted of a variety of scrap iron, in pièces varying from small 
shot, grape or canister, weighing a few pounds, to large cannon 
balls, weighing 250 or 300 pounds, and broken beams, cannon, 
and gun carriages, weighing up to 1,500 or 1,600 pounds. This 
variation in the character of the cargo caused the vessel much 
greater expense in loading than if it had been furnished as agreed 
upon. When the steamer reached New York, there was further 
delay in providing her with a wharf at which she could discharge, 
and additional expense incident to the kind of cargo she had been 
furnished with. 

It is urged in défense that the provision of the charter concern- 
ing the character of the cargo was not a warranty, but a mère 
promise, which could be and was waived by the master of the ves- 
sel receiving it without protest. The master, however, in signing 
the bill of lading, indorsed it, "Signed under protest for settlement 
of dead freight and demurrage." If a protest were necessary, this 
language would seem broad enough to protect the owners of the 
A'essel. In any event, I am satisfîed that there was no waiver on 
the master's part, even if he had authority to relieve the charterer 
from its contract with the libelants, which is doubtful. Gracie v. 
Palmer, 8 Wheat. 604, 639, 5 L. Ed. 696; Steamship Co. v. Grâce, 
22 C. C. A. 7, 75 Fed. 1017, 1019. 

It is further urged that as the libelants, before signing the char- 
ter party, made inquiries concerning the draught of water at Ft. Mor- 
gan, and found, as they thought, that there was sufiScient water for 
her to lie safely at the wharf, they should not now be permitted to 
rely upon the terms of the charter party, in the absence of a war- 
ranty as to the depth of water, but assumed the risk of being able 
to lie safely and load at the wharf. The facts seem to be that 
the brokers who were negotiating the contract between the parties 
telegraphed to the charterer's agent at Ft. Morgan, asking if steam- 
er could load to "eighteen-foot draught," and received a favorable 
reply, after which the owners executed the contract. The informa- 
tion was correct as to there being such a depth of water at a part 
of the wharf, but it was not a fact that a vessel of such a draught 
could lie there safely, or load there with dispatch. The steamer 
was 310 feet long, and the wharf had an available face or end of 
about 40 feet, at a part of which, only, was there a suflScient depth 
of water. Moreover, the steamer had three hatches, which she was 
entitled to use under the stipulation for the receipt of cargo as fast 
as she could load (Hine v. Perkins, 5 C. C. A. 377, 55 Fed. 996), 
and could only use one at this wharf. The terms of the contract 
were not complied with by the charterer when it furnished such a' 
wharf, even if its contention could be otherwise sustained. Burdge 
V. 220 Tons of Fish Scrap (D. C.) 2 Fed. 783; Belmont v. Tyson, 
3 Fed. Cas. 150. 

It is further contended that the steamer should hâve breasted 
out, so that she could hâve been loaded in that way, but I do not 
think she was required to submit to such danger and inconvenience. 
The Glenfinlas, i C. C. A. 85, 48 Fed. 758. 

My conclusion is that the libelants are entitled to recover for 
détention at Ft. Morgan and New York ; also for the extra expense 
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of loading and discharging caused by the difficulty of handling 
the cargo provided. But as the évidence before me does not satis- 
factorily establish the amounts recoverable, particularly with référ- 
ence to, the time Ipst at Ft. Morgan, there must be a référence to 
détermine them. 
Decree for the libelants, with an order of référence. 



THE MAJOR RHYBOLD. 

(District Court. E. D. Pennsylvanla. October 25, 1901.) 

No. 84. 

Collision— LiÀBiLiTT OF City— Relation op Mastbr and Servant. 

A municipal corporation is liable in a court of admiralty for a collision 
caused by the négligence of its servants in charge of a vessel of which 
it is owner, who were operatlng the same under the directions of the 
corporation; and It is immaterial whether the vessel was employed in a 
municipal service or under orders whlch were ultra vires, the relation of 
master and servant belng sufficlent to render the corporation responsible 
under the rule of respondeat superiôr. 

In Admiralty. Suit in personam for collision. On final hearing. 

Francis S. Laws and John F. Lewis, for libelant. 
John Iv. Kinsey, Léonard Finletter, and Chester N. Farr, for 
respondent. 

J. B. McPHERSON. District Judge. This suit was begun by a 
libel in personam, wherein damages for a collision are sought to be 
recovered against a municipal corporation. 

The Major Reybold is a steamship plying upon the Delaware river 
between the city of Philadelphia and the town of Salem. Between 
4 and 5 o'clock on the afternoon of September 8, 1899, she backed 
out into the stream towards the east shore from the north side of 
Arch Street wharf, where she had been lying, intending to turn to- 
wards the sputh, and proceed upon a voyage to Salem. The bat- 
tleship Indîana was anchored nearly opposite the wharf, and the Rey- 
bold backed as near to this vessel as it was prudent to go, and 
then, reversed her engines for the purpose of stopping her way be- 
fore turning down stream. . She might, perhaps, hâve gone some- 
what nearer to the Indiana, if it had not been for the approach of a 
revenue cutter that was coming down the river, and evidently in- 
tended to pass between the battleship and the Reybold. At, or 
shortly before, the stopping of the Reybold, Ice Boat No. 3, belong- 
ing to the city of Philadelphia, which was coming up the river not 
far below, in charge of employés of the city, blew two blasts of her 
whistle, signifying that she would pass between the bow of the 
Reybold and Arch street wharf. To this signal the Reybold an- 
swered with two blasts, ; thus giving assent to the ice boat's course, 
and thereupon remained at rest upon the water, save as the ebb 
tide may hâve moved her slightly. The ice boat had ample room 
to pass in safety, but apparently miscalculated the distance between 
the Reybold and herself, for the starboard guard of the ice boat 
struck the stem of the Reybold upon the port side, and thus inflicted 



THE MAJOR SEYBOLD. 415 

the injury complained of. The day was clear, and there was no 
obstruction to the view from either vessel. 

Thèse being the facts, the Reybold was not to blâme, and the 
fault of the ice boat is clear ; the remaining question being whether 
the city is liable for this negHgence. The offending vessel was not 
being used as an ice boat at the time of the collision, and therefore 
no question arises concerning the city's liability for a collision that 
might be due to the fault of the boat while engaged in the duty of 
breaking ice in order to aid navigation. The principal défense is 
that the boat was being used by the city's permission for purposes 
that were not municipal, and that such permission was, therefore, 
an ultra vires act that can furnish no ground for recovery. It ap- 
peared from the évidence that a meeting of the Grand Army of the 
RepubHc was being held in the city at this time, and that upon the 
day in question a naval parade took place upon the Delaware river. 
In the preceding June the councils of the city passed the following 
resolution : 

"Resolved, • * * that • • » authority is hereby granted for tlie 
use of the city ice-boats to participate in the célébration of Naval Day, 
Frlday, September 6, 1899, durlng the thlrty-thlrd national encampment and 
reunion of the Grand Army of the Republic, to be held in this city commen- 
cing September 4, 1899, and that the department of public worljs be and is 
hereby authorized and instructed to do ail that is necessary to carry this 
resolution into effect." 

In pursuance of this resolution, ice boat No. 3 took part in the 
naval parade, and, the parade being over, and her passengers having 
been put ashore, she was on her way elsewhere at the time the col- 
lision took place. Thèse are the facts upon which the city rehes 
to support the légal position above stated, citing several décisions 
in the state courts, of which Smith v. City of Rochester, 76 N. Y. 
506, may be taken as an example. In that case the city councils, 
desiring to take part in a célébration of the one hundredth anni- 
versary of national independence, directed the fire department to 
assemble at midnight in front of the city hall, not for the purpose of 
extinguishing a fire, but in order to take part in a parade. While 
going to the place of meeting, one of the engines ran over the plain- 
tiff, and injured him. The court decided that the city was not liable, 
saying : 

"No reported case sustains the principle that when the common council of 
a municipal corporation exceed the powers conferred by the charter of the 
city they represent by using the property of the city, as was done in this 
case, for purposes not recognized by law, that the corporation is answerable 
for négligence in the management of such property. Such a rule would 
place in the hands of the members of the common council of a municipal 
corporation a power to create liabilities of the taxpayers, which is without 
any précèdent or authority of law, and which might be liable to great abuse." 

In reply to the respondent's position, it is, I think, only necessary 
to say that the suprême court of the United States, in Workman 
V. City of New York, 179 U. S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314, 
has decided, in effect, that such a défense is not valid in the courts 
of admiralty of the United States. The court there holds that the 
légal décisions of a state court cannot, as a matter of authority, 
abrogate the maritime law, and that under the gênerai maritime law. 
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where th'e relation, of mastet: and servant exists (as ît did exist in the 
case now before the court), an owner of an offending vessel com- 
mitting a maritime tort is responsible under the rule of respondeat 
superîor, although the owner may be a municipal corporation. The 
case décides that a city is liable in a court of admiralty for the nég- 
ligence of its servants operating a fire boat, although the boat was 
engaged in the duty of putting eut a fire at the time the injury was 
donc. The défense that the servants of the city were discharging 
one of its governmental functions, and therefore that the munici- 
pality was not liable for their négligent conduct, was not allowed to 
prevail, and the décision rests broadly upon the principle that the 
relation of tnaster and servant existed, and that this is enough, in 
a court of admiralty, to make the master liable for the servant's 
default. The court say : 

"By the général admiralty law of this country, subject to the exemption 
from process possessed by the national government, a ship, by whomsoever 
owned or navlgated, is liable for an actionable injury resulting from the 
négligence of the master and crew of such vessel. The John G. Stevens 
(1896) ITO V. S. 113, 120, 18 Snp. Gt. 544, 42 L. Ed. 960, and cases cited 
page 122, 170 U. ' S., page 548, 18 Sup. Ot, and page 973, 42 L. Ed. A lia- 
blllty of the owners in personam, however, is not dépendent upon ability to 
maintain a proceeding in rem because of the maritime tort A maritime 
lien may not exist in a cause of collision, for instance, tchen the thing 
oceasioning the tort was not the subject of a maritime lien (The Rock Island 
Bridge [1867] 6 Wall. 213, 18 L. Ed. 753); or such a lien, if it exist, may 
not be enforceable, and so may be said to render the offending thing not the 
subject of a maritime lien, because of the ownership and possession of such 
thing being in the government of the nation (The Siren [1868] 7 Wall. 152, 
19 L. Ed. 129); or the remedy in rém may not be available owing to the 
offending thing being actually in another country, or because of its loss 
intermediate the collision and the institution of légal proeeedings. A recov- 
ery can be had In personam, however, for a maritime tort when the rela- 
tion existlng between the owner and the master and erew of the vessel at 
the tlme of the négligent collision was that of master and servant. Thorp 
V. Hammond (1870) 12 Wall. 408, 20 D. Ed. 419; The Plymouth (1865) 3 Wall. 
35, 18 L. Ed. 125." 

As I understand the scope of this authority, it is as fatal to the 
défense Of ultra vires as to the défense that the servant is exercising 
a governmental function of the city. In both cases the servant acts 
by the direction of the master, and in a court of admiralty this is 
sufïïcient to establish the master's liability, whether or not the direc- 
tion be ultra vires. 

In the présent controversy it is not denied that those in charge of 
the ice boat were servants of the city, and as such servants were 
managing and operating the boat in discharge of their duty. The 
relation of master and servant existed, therefore, although it may be 
assumed (without deciding the point) that the purpose for which 
the boat was being used w^as not within the corporate powers of 
the city. Upon the reasoning above referred to, the respondent 
is responsible in a court of admiralty, even if the order to the 
ofïending servant transcended the city's charter authority. 

The libelant is entitled to a decree. If the parties cannot agrée 
upon the amount of damage, a commissioner will be appointée to 
take testimony upon this subject. 
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W. B. CONKEY CO. v. RUSSBLL et aL 

lû re BBSSETTB. 

(Circuit Court, D. Indiana. October 19, 1901.) 

1. JUBISDICTION OF FbDERAL CoORTS— DiVBBSITÏ OF CiTIZENSniP— COILATERAI. 

Attace. 

Where the requlslte dlverslty of citizenship to glve a fédéral court 
Jurisdiction appears on the face of the bill, the jurisdiction cannot be 
attacked by évidence dehors the record in a collatéral proceeding by 
one who was not a party to the bill. 

& CONTEMPT — CONSPIRACT TO DEFEAT IK JUNCTION — J0BISDICTION TO PUNISH. 

Where a fédéral court, bas issued an injunctlon dlrected against the 
défendants in the suit, and which bas been served upon tliem, such court 
has jurisdiction to punlsh for coiitempt any person who, with actual 
knowledge of the Injunction and of its scope and effect, combines and 
confederates with défendants who were enjoined for the purpose of 
violatlng and resisting it, and who. In pursuance of such conspiracy, 
aids and assists in the commission of acts which were enjoined. This 
jurisdiction exists by reason of the conspiracy to defeat the process of 
the court, and although such person Is a stranger to the suit, and, by 
reason of hls citizenship, could not hâve been made a défendant thereln. 

On Proceedings for Contempt against Edward E. Bessette for 
conspiracy with défendants to defeat the restraining order issaed 
therein, 

Newman, Northrup & Levinson, Benjamin V. Becker, and Morris 
& Newburger, for complainant W. B. Conkey Co. 
W. V. Rooker, for respondent Edward E. Bessette. 

BAKER, District Judge (orally). I am ready to dispose of this 
matter now. I feel that I am as sufficiently advised as I would be 
by giving the matter further reflection. I désire to commence by 
saying that there is a vast deal of évidence that has been intro- 
duced that is totally immaterial to the matter that the court has in 
hand for décision. The court is not concerned with the organiza- 
tion of the labor union. It is immaterial to the court what the peo- 
ple may think about it, — whether it is right or wrong. That is not 
in the case. Men hâve a right to organize into unions if they choose 
to do se. Nor is it a matter of any moment as to whether or not 
the original controversy that was started a long time ago between 
the Chicago Typographical Union and the Conkey Company was 
founded in justice or injustice. That is of no conséquence. The 
court cannot try that, and the court does not know enough about 
it to form any judgment about it one way or the other. It is im- 
material to the court whether or not Mr. Conkey was arbitrary and 
niggardly in his dealings with his employés. That is not before 
the court. The court has nothing to do with it. It is not a matter 
of any concern to the court. The court has nothing to do with 
the question as to whether or not Mr. Alting, who appears by the 
évidence to be the head and front of the original trouble resulting 
in the strike, was insolent and lazy and incompétent, and unfît to 
be employed in any décent establishment. That is immaterial. He 
was discharged, — whether rightly or wrongly discharged is imma- 
111 F.— 27 
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terial to this case. Thç court cannot try that question. But there 
was started a sttilké ; ànd parties hâve a right to quit, leave their 
work, if they choose to do so, just as an employer has the right 
to lock up his çstabHshment and refuse, to give labor to men then 
in his employ. The court has hôthing to do with that. I make 
thèse observations for the purpose of stripping this case of matters 
that are extraneous ; that are totally foreign to the question that 
is on trial lier e< The merits of the controversy between the Conkey 
establishment and its employés, the merits of the controversy be- 
tween the Typographical Union oi Chicago and Mr: Conkey, the 
question as to whether or not the 20,000 men who are said to hâve 
voted against, Mr. Bryan bec^use a history of his life prepared by 
someboqy w.?is printed at the Conkey establishment, — ail that is 
niatter that is foreign to any issue that we hâve hère. 

Now, what hâve we to deal with in this case? We hâve in this 
case, simply this,-— nothinç more: We hâve a pétition and informa- 
tion, as it isi styled, containing a large mmiber of charges, that sets 
out that on a certain day (the 24th day of August) the circuit court 
of the United States for the district of Indiana issued a temporary 
restraihing order enjoining and restraining ail of the défendants 
named in that bill from doing certain specified acts. They were 
enjoiried from interfering with the prosecution by the Conkey Com- 
pany of its legitimate and lawful business. They wére forbidden 
to trespass upon its premises. They were forbidden to interfère 
with people who were either in the employ of the Conkey Company, 
or others who might engage in their employment. They were pro- 
hibited from committing acts of violence, of intimidation, or of in- 
terférence with them. That was the nature and scope, in a few 
words, of the original writ of injunction. Thé original writ of in- 
junction, in addition to specifying the parties défendant in that bill, 
also contained statements that ail other persons, either as agents, 
servants, employés, or attomeys, should be restrained, and also 
every person, under the phrase "and any and ail persons aiding 
and abetting said défendants," is enjoined and restrained from 
con&piring with, aiding, and abetting the men who were named 
in the bill, and who are charged with committing acts of violence 
and wrong against the business of the Conkey Company. Such, 
in a few words, was the gênerai scope of the restraining order. 

Now we corne to the information or pétition that was filed on which 
Mr. Bessette has been on trial. That starts out by referring to the 
original bill, and stating in gênerai terms the character and scope 
ot that bill, the purpose for which it was filed, and by référence to 
the original bill on the files of the court it makes that original bill a 
part of the information, for greater certainty. It then proceeds to set 
Out in gênerai terms the character of the restraining order that was 
issued, and^he persons against whom it was issued. It then proceeds 
to allège that Mr. Bessette, among others who are named, who are 
not parties to the original bill, has conspired, confederated, and com- 
bined with the parties, or some of them, who were specifically enjoined 
by name, for the pUi^pose of violating that injunction ; and then it al- 
lèges that, having joined that conspiracy, confédération, and combina- 
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tion of men who were directly enjoined, he aided and assisted in de- 
feating and disregarding the authority and lawful order of the court in 
its exécution. It then goes on and spécifies a large number of instan- 
ces. It does not confine itself to the gênerai character of them, but it 
spécifies a large number of particular instances of intimidation, of 
violence, of outrage, of insuit, and of the oppression that was prac- 
ticed by men who were enjoined, and by Mr. Bessette and others 
who united themselves to this combination. Now, on that the ques- 
tion has been made as to whether or not Mr. Bessette, not having 
been made a party to the original bill, and it being shown that his 
citizenship was in the state of Illinois, — the same state of which the 
corporation plaintifif in the original bill was a citizen, — this court 
can take jurisdiction of him for the purpose of punishing him as a 
co-conspirator and aider and abettor of the men who were enjoined 
by name, in trampling under foot the order of the court. The court 
lias read the cases that were cited by counsel yesterday, which 
struck the court, if they were to be carried to the extent that coun- 
sel asserted, as being revolutionary of ail the learning that the 
court had ever acquired on the subject of the meaning, eflfect, and 
scope of an injunction. And the court was, by the oily and per- 
suasive tongue of counsel in reading particular sentences, somewhat 
impressed with the fact that it might be that nobody could be pun- 
ished for a violation of an injunction except the men who were 
named as défendants in the bill in which the injunction was issued, 
and against whom, by name, a restraining order had been granted. 
But on reading the cases the court finds that its compréhension of 
what the law was on that subject was not at fault. 

The English case that is referred to (Seaward v. Paterson [1897] 
I Ch. 545) was a case in which a landlord had leased a large room 
in a very large building. The building was occupied by a large 
number of tenants of the landlord, and in the lease to a man by the 
name of Paterson, which was a lease for the purposes of a private 
club, there was a covenant providing that the lessee should not use 
or occupy the demised premises in any such way as created noise 
or a nuisance, or to interfère with the comfortable enjoyment by 
other parties of the rooms that they had rented. Mr. Paterson had 
permitted boxing games to be carried on, crowds of people to 
come there, betting and drinking to take place, and a bill was filed 
by the landlord (Seaward, I think his name was) against this tenant,, 
in which thèse acts were charged ; and it was alleged that they were 
in violation of the covenants of the lease, and that they were in- 
jurions to the landlord ; that they were a nuisance to his other 
tenants; and that the continuance of them threatened serions loss 
to the landlord in the enjoyment of the residue of his building. An 
injunction was issued against Paterson, the lessee, by name, and 
he was restrained, and his agents and servants were restrained. 
That was the scope of the injunction. On two occasions after this 
injunction had been issued, boxing games, betting, and drinking 
were carried on in this club room in violation of the terms of the 
injunction, and a motion, as it is called (that is to say, a statement 
under oath, verified by somebody, setting out the facts constituting 
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a violation of thé rèstraining ordet), was filed with the court against 
the lessee and against two other men (Sheppard and Murray), char- 
ging Sheppard and Murray with being the parties who were really 
running tîiiiigs. They were called "servants" in the motion. They 
were called "aidets and abettors" in the motion. Judge North, who 
tried the case, was of opinion from the évidence that the head and 
front of the coîicern was one or the other of thèse two men, who 
are not named in the injunction at ail ; but he ruled that they could 
be punished for the contempt, and the contemptuous disregard of 
the order of the court, on the ground that they were aiders and 
abettors, and byso doing they made themselves responsible precisely 
the same as the party originally restrained. 

Now, the Reese Case (In ré Reese [C. C. A.] 107 Fed. 942): 
1 will not say whether I regard that décision as sound or not. It is 
an extrême case in its views, and in a court in which the law is not 
as rigorously administered in such matters as it is in some other 
courts of the United States, or in the suprême court of the United 
States. But in that case there is nothing decided, nor anything 
that fairly cbuld be construfed as stating, arguendo, in the opinion 
of the judge, anything that tends to support the theory that, where 
a number of people are restrained by the order of the court, others 
who are not so restrained by order of the court, but who know of 
the order of the court, may not be punished, if it is shown that they 
combined, confederated, and conspired with the party or parties who 
are restrained, and aided, abetted, and assisted the restrained party 
in doing the acts forbidden. That case does not hold that. It is 
very càreful to say that that does not appear in that case. It says 
that, so far as Reese was concerned, it did not appear that he was 
acting in conjunction with the men who were Cnjoined, as a con- 
spirator, as an aider, or an abettor, or otherwise ; that he had done 
the things prohibited by the restraîning order independently of the 
parties restrained, and as an original wrongdoer. The court admits 
that even then, on a proper procëeding, he mîght be punished. 

In the case of In re Lennon, 166 U. S. 548, 17 Sup. Ct. 658, 41 L. 
Ed. II 10, Mr. Justice Brown, delivering the judgment of the court 
(and it was the unanimous judgment of nine léarned justices of the 
Suprême court of the United States), said : 

"The only question whIch can properly be ràlsed upon thls wrlt Is whether 
the circuit court exceeded Its jurlsdiction In holding the petltioner for a con- 
tempt, and In Imposlng upon him a fine therefor." 

Now it goes on and says : 

"The original blU averred the complalnant, the Toledo, Ann Arbor & 
North Mlchlgan Eallway Company, to be a corporation and citizen of the 
State of Mlchlgan, abd the several rallway companles défendant to be citi- 
atens elther; of Pennsylvania or Ohio, and there Is nothing in the record of 
that case to show that thls averment was not true." 

That is to say, the jurisdiction in the original case of the Toledo, 
Ann Arbor & North Michigan Railway Company against the other 
railway companies — the ground of jurisdiction set up in the bill as 
ïtated by the learned judge who delivered the opinion of the su- 
prême court — was a diversity Of citizenship; that the complainant, 
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the Toledo, Ann Arbor & North Michigan Railway Company, vvas 
a citizen of Michigan, and the other railway companies that were 
sued, and against whom a mandatory injunction was issued, com- 
manding them to receive from the Ann Arbor Company its cars, 
were citizens of other states. The sole ground of jurisdiction was 
diversity of citizenship. "And there is nothing," says the court, "in 
the record of that case to show that this averment was not true. 
It only appears to be otherwise by an allégation in the pétition for 
the habeas corpus; and the question at once arises whether, wherc 
the .requisite citizenship appears upon the face of the bill, the juris- 
diction of the court can be attacked by évidence dehors the record 
in a collatéral proceeding by one who was not a party to the bill," — 
just as it is sought to be raised hère by an answer saying that cer- 
tain men named in the original bill are citizens of Illinois, and not 
citizens of Indiana, as alleged in that bill. I am reading from the 
Lennon Case, in i66 U. S., at page 548, 17 Sup. Ct. 658, 41 L. Ed. 
II 10. Now, in the writ of habeas corpus that was sued out in the 
suprême court of the United States the averment in the original 
bill that was filed by the Ann Arbor Company was traversed and de- 
nied, but that is a question that the court say cannot be collaterally 
raised. It was held that it could not be collaterally raised in that 
case, and it cannot be in this case. Notwithstanding parties hère 
in this case say that the allégation is false that certain of the défend- 
ants are citizens of Indiana, that issue cannot be tried, except upon 
a proper issue, and proof being made in that case, and not in this 
case. "It only appears to be otherwise by an allégation in the péti- 
tion for the habeas corpus ; and the question at once arises whether, 
where the requisite citizenship appears on the face of the bill," as 
it does in the Conkey Case, "the jurisdiction of the court can be 
attacked by évidence dehors the record in a collatéral proceeding 
by one who was not a party to the bill. We know of no authority 
for such action." Mr. Bessette is a stranger to the bill. He seeks 
collaterally, being a stranger to the bill, to raise an issue that can 
only be raised in the original suit by the very parties to the bill. 
I agrée with the suprême court of the United States that I know of 
no authority, and never heard of one, that would authorize a stran- 
ger to a bill in equity (a man who is not a pai-ty to it) to raise a 
question as to whether or not the averments in the sworn bill (sworn 
original bill) were true or false. It cannot be donc. In other 
words, a stranger cannot fight a battle or wage a contest for the 
parties to the bill. That cannot be done. "The gênerai rule is that 
parties to collatéral proceedings are bound by the jurisdictional 
averments in the record, and will not be permitted to dispute them, 
except so far as they may hâve contained a false récital with respect 
to such parties." Of course, if in this pétition or information they 
had stated who were the parties in the original bill, and stated that 
falsely, that could be met. "Doubtless the averments with regard 
to citizenship might hâve been directly attacked by any one who was 
a party to that suit. Irrespective, however, of this, we think the 
bill exhibited a case arising under the constitution and laws of the 
United States." 
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Now we come to another point.—^the second point decided by the 
court: 

"The facts that pctltioner was not a party to such suit, nor served with 
process of subpœna, nor had notice of tiie application made by the com- 
plainant for the mattdatory Injunction, nor was served by the offlcers of the 
court wlth such injnnçtlon, are Immaterlal, so long as Jt was made to appear 
that he had notice of the issulng of an Injunction by the court. To render a 
person amenable to an injunction, it Is neither necessary that he should 
hâve been a party to the suit In which the injunction was issued, nor that 
he should hâve been actually served with a copy of It, so long as he appears 
to hâve had actual notice." 

That I understand to be the law. Nor do I understand that" this 
application for the punishment of Mr. Bessette and the other parties 
against whom a rule was issued by the court to show cause why 
they should not be punished for the matters and things set out in the 
pétition and information against them asks for any relief in the way 
of damages or otherwise in favor of the Conkey Company. So far 
as I read it, the whole scope of it, the sole purpose of it, is the com- 
plaint of the Gonkey Company, in the nature of a pétition and in- 
formation advising the court that the conspirators uniting with the 
parties who were enjoined by the court had combined and confed- 
erated and proceeded to defy the order of the court, and it prays 
that they may be punished. It is punishment that is asked for, — 
that they may bè punished. Now, I hâve said enough to indicate 
that I think, under the law, the court has jurisdiction to do that 
thing, if the proofs sustain the charges, not on the ground that Mr. 
Bessette and the other conspirators who are named, but are not par- 
ties to the original bill, are directly restrained, but because they hâve 
made themselves amenable to the process for contempt by combin- 
ing and confèderating with those who were enjoined, and by aiding 
and assisting them in the violation of the injunction of the court. 
And the court, if ît should assess a punishment against Mr. Bessette, 
would assess it on the theory — and such would be the finding that 
the court woiild make in passing its judgment — that, with full knowl- 
edge of the sçope and eiïect of the restraining order, he did wrong- 
fully and ùnlawfully unité, combine, and confederate with the défend- 
ants named in the bill, and who were by name restrained, for the 
purpose of thwarting and defeating the eflfect of the writ of injunc- 
tion issued by the court, and that he did, in pursuance of such con- 
spiracy, aid, abet, and assist them in acts of violence in violation of 
the injunctioij., That I understand to be the scope and character of 
the charge, or charges, rather, that are made against Mr. Bessette, 
with others. And such I understand to be the law applicable to 
those charges. Now, did Mr. Bessette know of the restraining or- 
der? The évidence in this case shows that Mr. Bessette is a mem- 
ber of the Typographical Union No. i6, of Chicago, 111. The évi- 
dence before the court shows that on the 24th, I think it was, of 
August, — ^but the précise; date is not very material, — a restraining 
order was issued, forbidding the acts that I hâve heretofore gen- 
erally indicated ; that on Sunday, the restraining order having is- 
sued on Saturday, the restraining order was actually served either 
on the whole or a large nuiriber of the parties défendant to the orig- 
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inal bill. The évidence shows that at least 500 copies of that order 
were posted in conspicuous places in and about the city of Ham- 
mond, in the roadways leading to the Conkey plant, and around the 
entrance to the Conkey plant. The évidence also shows that the 
substance and scope of the order itself was published in a large num- 
ber of papers in the city of Chicago, and in at least two papers in the 
city of Hammond. It appears that this man, Bessette, was sent 
down by the Chicago Typographical Union at a wage of $3.50 per 
day, and his spending money for incidentals and necessaries to the 
amount of $7 or $8 a day. He came down there on Tuesday, the 
second day after the writ had been served. If there was no other 
évidence to show Mr. Bessette's full knowledge of the scope and 
effect of the restraining order, the court would hâve no trouble 
whatever in flnding that he was chargeable with notice of the re- 
straining order even before he left Chicago. It appears that there 
was a conférence about it at that typographical union, and that the 
executive ofïîcers acted on that injunction. It does not appear that 
the Chicago Typographical Union had conceived any such afïec- 
tionate regard for the people who did not belong to their organiza- 
tion at ail, and who were working for Conkey, and who had as early 
as the 20th or 2ist of August gone out on a strike, until after the 
court had issued a restraining order which was calculated to tie the 
hands of those strikers, nor feel that it was incumbent to send down 
a lot of missionaries for the purpose of aiding the strikers. It 
seems that the Chicago Typographical Union and its executive ofR- 
cers were entirely content until the complainant had got a restrain- 
ing order restraining acts of lawless violence and terrorism and dép- 
rédation, and were content to let the Conkey Company fight it out 
with the strikers without any interférence on the part of the Chicago 
Typographical Union. But as soon as the executive officers of that 
concern had learned of the injunction, and doubtless anticipating 
that the men who were enjoined would not want to run into the 
péril of being sent to jail for violations of the order, they felt that it 
was necessary to corne to the rescue. Bessette is chargeable with 
knowledge of ail that. I cannot conceive that the Chicago Typo- 
graphical Union, or its executive officers, — ^because it is said that 
what was done by that union was donc by thèse executive officers, 
— in view of the fact that they had not hired men like Mr. Bessette 
and Harding and Colbert to go down there and help thèse strikers 
until after the injunction was issued, that they had the sinister pur- 
pose of attempting to thwart the order of the court in sending them 
down there immediately after its issuance. They doubtless thought 
that the fight had become unequal, when the court had intervened 
for the purpose of protecting the employés and the property rights 
of Conkey, and that the time had corne for the typographical union 
to take a hand in the fight, in order to equalize the balance of power. 
That is the way it looks to me. I cannot conceive any other pur- 
pose that they could hâve had. Now, this man knew before he went 
down there — ^before the Tuesday foUowing the Sunday on which 
it was served — he knew of the injunction. He was hired to go down 
there. Mr. Colbert and some of the other witnesses prétend that 



424 .111 ^BD|!R^Ii REPORTER. 

it was for tlie purpose of getting thèse men (discharged men, men 
that had been rijn. out of the typographical union) to apply, and 
giving them cards, so that they mjght apply at the meeting that 
would be held a month later at Chicago, for reinstatement. But, if 
they were animated bythat compassionate view after the restraining 
order was issued, how does it happen that their bowels of compas- 
sion were not moved by thèse sarne men who were out and fighting 
before the restraining order was i;ssued? I think that is a circum- 
stance that thrôws à flood of light on the whole history of the con- 
duct of thèse Eç^en who were sent' by the typographical union to this 
contest at Hammond. They would! hâve been very foolish to hâve 
sent men down there for that purpose ; very foolish. The men there 
knew where the Typographica.1 Union of Chicago was. They could 
hâve sent their cards down to Hammond without sending men down 
at an expense, as Mr. Bessette has said, of $io or $12 a day to his 
concern. And ^(vhat the expenses of the other people were, the évi- 
dence does not show; but there was a half dozen of them, more or 
less, that were running back and forth almost daily, and stopping a 
large part of the tirne at Hammond. There was a man by the name 
of Spires. He was down there at the Monon Hôtel, where the 
striker Alting, who was the président of the strikers, was dwelling 
and made his habitat. Of course, thèse men would hâve the court 
believe that that was ail purely accidentai ; that they ail had their 
rooms, and slept, if they did sleep, and took their meals at the same 
place as the président of the strikers who had been enjoined, While 
»uch things do sometimes happen accidentally, the accident ought 
not to continue too long, or else people would be disposed to sus- 
pect that, instead of being an accident, it was intentional, and that 
it was for some purpose that was to be accomplished. Now, the 
Chicago Typographical Union had no interest, even as a labor or- 
ganization, with the people down there in the Conkey plant. They 
were not members of the typographical union. Most of them, as 
Mr. Colbert admitted, had been at one time members of that union, 
and for some infraction of the rules of the order had been expelled. 
There was no member of the Chicago Typographical Union down 
there to be protected. They were Etrangers. They were ahens to 
the household of faith consisting of members of the Chicago Typo- 
graphical Union. He went down there as a hired man, and, if we 
are to believe the excuses that hâve been ofïered by his counsel 
and by Mr. Colbert, he went down there practically to accomplish 
nothing. The court cannot believe that the sole purpose of having 
half a dozen members of the Chicago Typographical Union down 
there, one of them paid $3.50 a day, and with $7 or $8 a day for 
expenses added, was siroply to hâve them hand out cards notifying 
thèse strikers that they might apply either for reinstatement or for 
admission, on the 29th of September foUowing, into the typograph- 
ical union. It taxes human credulity to believe that that was the 
purpose. The court must believe that the purpose was to do just 
what the évidence in this case clearly and indisputably shows was 
donc. This défendant, without any excuse or any valid reason, with 
his eyes wide open, with perfect knowledge of the order of the court. 
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did unité, combine, confederate, and enter into a conspiracy with the 
very men that this court had enjoined, with the deliberate purpose 
of defeating and thwarting the restraining order of the court. It 
would be idle to recapitulate the évidence. The whole of it, on both 
sides, when fairly construed, has an irrésistible tendency leading in 
one direction. This défendant made himself a party to that con- 
spiracy. The évidence shows a violation of the order of the court 
by thèse strikers, and whatever was donc by thèse strikers was donc 
by those who were not présent, but who hâve combined and con- 
spired and confederated together to do thèse things, because it is 
a rule of law — it is a rule of eternal justice and right — that every 
man who conspires with another man to do an unlawful act shall 
be held answerable for that act when it is done by his co-conspirator, 
although he be not personally présent. Men are hanged on that 
theory, they are sent to prison on that theory, they are punished by 
courts on that theory, and the fabric of human society would be dis- 
solved on any other theory than that in the administration of justice. 
I shall not recapitulate the items of évidence in this case estab- 
lishing the defendant's guilt. One witness, at least, has testified — ■ 
I don't know but more, but one uncontradicted witness has tes- 
tified — ^that this man Bessette, when a train came in with men em- 
ployed and under the charge of the young man by the name of 
Hunt for the purpose of going up to the factory to work, this 
man Bessette, when he raised his hand or crooked his finger, a 
mob of strikers would run to intercept thèse men. Oh, they say, 
they did not use force. But numbers, with their minds concen- 
trated on the accomplishment of a given purpose, constitute force. 
As I had occasion to say the other day, if I should be met by 
half a dozen men on a lonely road in the dead of night, and they 
would say in the politest language that ever was used by a man 
that eut a throat or scuttled a ship, "We beg of you to be so kind 
and considerate as to give us your watch and purse," I should nat- 
urally feel that it was my duty to give them. But there is proof of 
actual violence. Men employed there were beaten by this combina- 
tion of men, assaulted, knocked down. Their lives were imperiled. 
They were warned that their heads would be knocked off, with in- 
décent epithets and vile and profane language. They were en- 
joined not to picket the works, and not to interfère with men who 
wanted access to and from the works in their lawful employment. 
The testimony shows that this man, as a co-conspirator with men 
who were enjoined against doing that thing, on more than one 
occasion did that thing. The évidence shows that a body of un- 
known men — the évidence does not show who they were, but thugs 
from Chicago — were brought down, and they were called a "wreck- 
ing crew." A crew to wreck what? Is it to be supposed that thèse 
thugs, thèse bullies, came down from Chicago simply from motives 
of love and affection for the strikers, without invitation from any 
one that was interested in defeating and thwarting the order of the 
court? Or is it to be supposed that if Mr. Bessette, Mr. Colbert, 
Mr. Spires, and others connected with the typographical union were 
honestly desirous of seeing that the lawful order of this court was 



,426 m FEDERAL RBIPORTER. 

carried out, they would ùot bave taken steps, active and efficient, to 
see to it that those thugs v^ere sent back to their dens and places 
of iiifamy in Ghicago, instead of ibeing kept at Hammond for the 
purpose of terrifying not only ttïen, net only women in their homes 
with their babes and children, but for the purpose of terrorizing 
and applying epithets to mère girls of 14 and 15 years of âge, unfît 
to be repeated not simply in the présence of women, but in the 
présence of décent men? 

I hâve thus said enough to indicate that I think this court has 
jurisdiction under this pétition to punish this man, and that, with 
full knowledge of the restrâining order, he fiagrantly, and for a 
price, with the silver pièces in his hands, went down there to Ham- 
mond for the purpose of defeating the restrâining order of the 
court. The only question is, what punishment ought to be in- 
flicted? The punishment ought not to be inflicted on the basis 
of cruelty or severity. It ought not to be inflicted for any other 
purpose than that ôf reforming the man and restrâining him who 
is punished, and for the purpose of furnishing ah example to others 
who may be disposed to commit like offenses. I think in this 
case that the ends of justice would be served by inflicting a fine; 
and the judgment of the court is that the défendant be fined, for 
the contempt charged, in the sum of $250 and the costs of prose- 
cution, and that he stand committed to the jail of Marion county, 
Ind., until the fine and costs are paid, or until he is discharged by 
due course of lawj and the marshal is charged with the exécution 
of this sentence. 
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(Circuit Court, D. South Dakota, W. D. October 30, 1901.) 

1. Rbmoval. of Causes— Timb fok Application— Void Service op Summons. 
Where the service o( suimnons on a eorporation in an action in a state 
court is Void, the tlme llmited by the state statute for the défendant to 
appear and plead, and within which it may flle a pétition for removal, 
does not begin to ru» from such service, and it may appear for the 
purpose of flling such pétition at any tlme, even after judgment has been 
rendered against it by default. 

î. Samb — Efpeoï of Filinq Pétition as Appearanob — Motion to Quash 
Service. 

The flling of a pétition and bond for removal Is not such an appear- 

ance as preeludes the défendant from movlng to set aside the service 

. of procesB after removal, and such a motion flled in the state court be- 

fore removal, and not acted on, is properly before the fédéral court for 

décision after removal. ■ 

8. Process— Service on Corporation— Collusion. 

One H,, who was résident manager in South Dakota of an Illinois 
corporation, in which he was also a director, assigned a cause of action 
existing In his favor against the corporation to a friend without con- 
sidération for the purpos« of havlng suit brought thereon by the assignée 
for his benefit, and by his direction such suit was brought in a state 
court, and the summons was served on him as manager of the corpora- 
tion. Held, that such service was vold, H. being the real party in In- 
terest as plaintlGC, 



TORTAT V. HARDIN MIN. & MFG. CO. 427 

On Motion to Remand to State Court, and on Motion to Set 
Aside or Vacate Service of Process. 

McLaughlin & McLaughlin, W. R. Steele, and Hiram T. Gilbert, 
for défendant. 

Chambers Keller, for plaintifif. 

CARLAND, District Judge. On the 25th day of July, 1901, 
Henry A. Tortat commenced an action in the circuit court for the 
county of Lawrence, state of South Dakota, against the Hardin 
Mining & Manufacturing Company, wherein the plaintifï sought to 
recover from the défendant the sum of $11,000, with interest at the 
rate of 7 per cent, per annum from July i, 1901. The plaintifï 
claimed to be a creditor of the défendant company in the amount 
stated by reason of an assignment to him by one James D. Hardin 
of certain indebtedness claimed to be due from the défendant com- 
pany to said James D. Hardin for work and labor performed for 
said défendant company, and for moneys advanced. Upon the sum- 
mons issued in said action appears the following return : 

"State of South Dakota, County of Lawrence — ss.: I hereby certify and 
return that the within summons came into my hands on this 25tli day of 
.luly, 1901, and I hâve served the same upon the withln-named défendant by 
leaving a copy of said summons and complalnt with James D. Hardin, one 
of the managers and directors of said company, by dellvering to and leaving 
with him and each of them personally a true copy of the same at Deadwood, 
Lawrence county, South Dakota, on the 25th day of July, 1901, and that I 
know the person se served to be the same mentioned in said summons as 
défendant. 

"Fred Doten, Sheriff of Lawrence County, South Dakota, 

"By Fred W. Cindell, Deputy. 

"Fées, $1.80." 

Under the laws of the state of South Dakota the défendant com- 
pany were required to answer the complaint attached to the sum- 
mons in said action within 30 days after the service of the summons, 
exclusive of the day of service. On the 27th day of August the 
court in which said action was commenced, upon proof that no an- 
swer, demurrer, or appearance had been, made in said action by the 
défendant, upon the sworn complaint of the plaintifï made and en- 
tered a judgment in favor of the plaintifï, Henry A. Tortat, and 
against the Hardin Mining & Manufacturing Company, in the sum 
of $11,117.55, together with the costs and disbursements in said 
action, amounting in the whole to $11,127.35. On the 26th day of 
September, 1901, the défendant, Hardin Mining & Manufacturing 
Company, a corporation organized and existing under the laws of 
the state of Illinois, filed in the circuit court for the county of Law- 
rence, state of South Dakota, its pétition and bond for removal of 
said action to this court, on the ground of diversity of citizenship, 
Henry A. Tortat being a citizen of the state of South Dakota. The 
défendant accompanied said pétition and bond for removal with a 
motion to set aside and quash the service of the summons and com- 
plaint in said action upon the défendant for certain reasons speci- 
fied in said motion, which motion was supported and accompanied 
by the affidavit of Hiram T. Gilbert. Upon the filing of said pétition 
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and bond for removal, the circuit court for the county of ijawrence, 
State of South Dakota, made an order transferring the cause to this 
court, and directing the clerk to make up the record for that purpose. 
The State circuit court did not act upon the motion to quash and set 
aside the service of process in the action. A transcript of the record 
was duly made by the clerk of the state circuit court, and was filed 
in this court on September 27, 1901. On the I2th day of October, 
1901, the défendant, by its counsel, served proper notice upon coun- 
sel for plaintiiï that the motion made in the state court at the time 
of the removal of this cause would be brought on for hearing before 
this court on the i8th day of October, 1901, at the hour of 2 o'clock 
p. m., or as soon thereafter as counsel could be heard. In addition 
to the affidavit of Hiram T. Gilbert filed with the motion, other affî- 
davits and proof hâve been submitted, both in support and in opposi- 
tion to the granting of said motion. The plantiff, by his counsel, on 
the I4th day of October, 1901, made a motion in this court to re- 
mand said cause to the state circuit court for the reason that the 
time in whiçh the défendant could hâve removed the cause had ex- 
pired prior to the filing of the pétition and bond for removal, and 
also for the reason that there was no action or controversy pending 
between the parties that could be removed at the time the order of 
removal was made by the state circuit court. The motion filed by 
the défendant in the state circuit court was spécial, and for the 
purpose only of moving to set aside and to quash the service of pro- 
cess. The pétition for removal also refers to the character of the 
appearance. However, under the authority of Railway Co. v. Brow, 
164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431, the filing of a pétition 
and bond for removal in gênerai terms is not such an appearance as 
would preclude the défendant from moving in this court to quash 
and set aside the service of process. If the case is properly re- 
moved, the motion which was filed in the state court, and not there 
determined, is, properly before this court for décision, but the motion 
to remand raises the question as to whether or not the cause is 
properly hère. On the face of the record the time in which the de- 
fendant could appear and plead to the cause of action of the plaintiff 
had long expired before the pétition and bond for removal was filed 
in the state court. In Support of the motion to vacate and quash 
the service of process, however, there is submitted undisputed évi- 
dence that James D. Hardin, the assignor of the plaintifï, Tortat, 
was a director of the défendant, and the only director or officer 
thereof residing in South Dakota ; that in order to sue the défend- 
ant Company, of which he was a director, for certain demands which 
he claimed were due to him by the défendant company, he assigned, 
withoiit any considération whatever, to the plaintiiï, Henry A. Tor- 
tat, the claims for which Tortat brought this action, with the distinct 
understanding between Hardin and Tortat that when Tortat should 
recover judgment the judgment should be assigned to Hardin, or 
whomsoever he should name. Tortat testifies that he had no inter- 
est in the matter whatever, and simply allowed his name to be used 
as plaintifï to accommodate Hardin. Tortat did not employ the 
attorneys who brought the action or pay any of the expenses of the 
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suit. It appears that the process issued, and was served by the 
sheriff upon Ilardin. Hardin, in the testimony used in support of 
the motion to quash, testified as follows: 

"Q. Mr. Tortat had no Personal interest in the suit, did he, Mr. Hardin V 
A. None only through me as a l'riend. Q. Just as a friendly accommodation 
to you lie brought the suit? A. Yes, sir. Q. Do you remember whether or 
not, after the papers were slgned, you took them over to the sherifE's ofliee, 
requesting the sheriff to serve you at that time? A. I remember I took the 
papers over, but whether Mr. Tortat virent over -when I did I do not know. 
Q. You vcent over there? A. I went over to the sheriff's office to be served. 
Q. And were served thereî A. Yes, sir; If I remember right." 

I think that the weight of the testimony introduced in support of 
the motion is to the eflfect that the défendant company had no other 
notice of the pendency of the action than the service of the summons 
and complaint upon Hardin, as appears from the return of the sher- 
ifï. If the time in v^hich the défendant was required to answer or 
plead to the plaintifï's cause of action had expired at the time of the 
filing of the pétition and bond for removal in the state court, then 
the cause must be remanded. Whether or not the time had so ex- 
pired dépends on the further question as to whether the service of 
the summons in the action upon the défendant was void. If vaUd, 
the time had expired; if void, it had never comnienced to run, so 
that the détermination of one motion involves the détermination of 
the other. If Hardin had commenced the suit himself against the 
défendant company, and had himself served with process, the service 
would certainly be void, and would hâve conferred no jurisdiction 
upon the state court to render the judgment that it did. Is the case 
any difïereiit where, by collusion, Hardin assigns his claim against 
the company merely for the purpose of having a suit brought, and 
the service in the action is made upon him as a director? In the 
opinion of this court, this circumlocution could give no validity to 
the service. It was and is void. Buck v. Manufacturing Co., 4 
Allen, 357; Mining Co. v. Edwards, 103 111. 472; St. Louis & S. Coal 
& Mining Co. v. Sandoval Coal & Mining Co., m 111. 32; Hemmer 
v. Wolfer, 124 111. 435, 16 N. E. 652; 6 Thomp. Corp. § 7528; 4 
Thomp. Corp. § 5205. Hardin was the real party in interest, and 
under the code practice prevailing in this state he was the plaintiff, 
as the state law requires ail civil actions to be brought in the name 
of the real party in interest. The reason why the law holds a serv- 
ice of process upon the person who brings the action void applies 
equally strong in a case like the one at bar. The interest of Hardin, 
who, as the real party in interest, is plaintifif, was so antagonistic to 
his duty as an officer of the défendant company to défend the suit as 
to render any service upon him void. The plaintiff being a citizen 
of the state of South Dakota, and the défendant an Illinois corpora- 
tion, and the amount involved being sufficient, défendant had a right 
to remove this action into this court by making timely application 
therefor in the state circuit court. Can the state court, by rendering 
a judgment upon a service which is void, deprive the défendant of its 
right to remove the action to this court? If so, then the state court 
has the power to deprive the défendant of a right granted to it by 
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an act 61 congress. It is elementary that no state court can, by its 
action,! àbridge -a; rightfranted under a constitutional law of the 
United States. The défendant not having been served with process, 
the tinie in which it should answer or plead never did begin to run. 

No çasç exactly like the one at bar has been cited by counsel, nor 
has the court been able, on its own investigation, to find any case 
exactly parallel. The Case of Youtsey v. Hoffman (C. C.) io8 Fed. 
693, would seem, in its reasoning, to sustain the views hère ex- 
pressed. In that case, which was an action brought in a state court 
of the state of Kentucky to wind up the afïairs of a corporation, 
pending a référence to a commissioner to taice proofs and report 
upon the claims against the corporation, the receiver, by leave of 
court, filed what he called an answer and set-oflf, in which he admit- 
ted the correctness and vahdity of the claims which two persons had 
proved before the commissioner, but pleaded as a set-ofï a claim for 
damages against them arising out of their misconduct as officers of 
the corporation. Such claim was not one which the state statute 
authorized to be pleaded as a set-ofï or counterclaim. No order 
was entered making the receiver a party to the suit, and no process 
was issued upon his pleading. Without any appearance by the per- 
sons against whom such claim was made, judgment was rendered 
against them thereon for a large sum. Subsequently they appeared 
specially, and moved to set the judgment aside, and pending such 
motion one of them pleaded to the merits as to the claim made 
against him by the receiver's pleading, and at the same time filed a 
pétition and bond for removal, being a citizen of another state. 
After removal the receiver moved to remand. On this state of 
facts it was held that the receiver was not a party to the suit, nor 
entitled to file any pleading therein ; that the pleading filed by him 
was, in légal efïect, a pétition instituting a new action, in which the 
court could acquire jurisdiction of the défendants only by due service 
of process ; and that, treating the action of one of them in pleading 
to such pétition as an appearance. which conferred such jurisdiction 
over him, his application for removal, made at the same time, was 
timely, Baumgardner v. Fertilizer Co. (C. C.) 58 Fed. i ; Donahue 
V. Fire-Clay Co. (C. C.) 94 Fed. 23. The case must be treated as if 
an action had been commenced in the state court by the plaintiiï 
against the défendant, and no service of process. Under the laws 
of the state of South Dakota, issuance and deliverance of the sum- 
mons to the sherifï of the proper county in an action, with intent that 
it shall be served, créâtes a pending action. The défendant could, 
by a voluntary appearance, at any time file its pétition and bond for 
removal, and removè the cause; and this appearance need not be 
gênerai, but may be spécial for any purpose which the défendant 
deems proper. In this action the proof shows that the défendant 
was not aware of the rendition of the judgment against it until the 
loth of September, 1901. If there hàd been no service on the dé- 
tendant, the défendant had the right to appear at any time, for any 
proper purpose ; and défendant did appear in the action in the state 
court specially for the purpose of quashing and - setting aside the 
service of process in saîd action, and also for the purpose of remov- 
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ing the cause, and it must be held that it is properly hère, and tho 
motion to remand must be denied. 

From what bas been heretofore said it also appears that the serv- 
ice of process upon the défendant was and is void, and the order 
must be that said service be quashed, and set aside, and the action 
dismissed. Hawkins y. Peirce (C. C.) 79 Fed. 452 ; Railway Co. y. 
Brow, supra. 



EIVERDALB COTTON MIIXS v. ALABAMA & G. MFG. CO. et oL . 

(Circuit Court, N. D. Georgla. October 8, 1901.) 

No. 1,127. 

Fbdebai. Courts Statino Action in Statb Court — ANcn.i,AitT Jurisdictiow. 
A circuit court of the United States whlch haa rendered a decree from 
whlch an appeal Is pendlng bas power, upon an anclllary blU flled for 
the purpose, to grant an Injunctlon restrainlng one of the parties from 
prosecutlng against the other an action subsequently commenced In a 
State court of another state Involvlng a question or afCecting rights 
determlned by sucb decree untll the appeal tberefrom has been deter- 
mlned.i 

In Equity. On ancillary bill for an injunction. 

Abbott & Abbott, Dorsey, Brewster & Howell, and Watts, Troy 
& Cafïey, for complainant. 

King & Spalding, Welles, Bennett & Welles, and J. M. Chilton, 
for défendants, 

NEWMAN, District Judge. I am satisfied that, under any view 
of this case, an injunction should be granted at présent, to remain of 
force until the appeal now pending in the suprême court of the Unit- 
ed States is determined. It seems to me clear that pending the ap- 
peal from the décision of this court and the circuit court of appeals 
the défendant should not be permitted to prosecute, nor complainant 
required to défend, the suit instituted in Alabama. The purpose 
of this injunction will be to préserve the existing status pending the 
final détermination of the case originating hère. I think there can 
be no doubt of the power of the court to do this on an ancillary 
dépendent bill, such as that presented în this case. See 16 Am. & 
Eng. Enc. Law (2d Ed.) p. 413. In the case of French v. Hay, 22 
Wall. 250, 22 L. Ed. 857, in the opinion by Mr. Justice Swayne, this 
language is used: 

"The order of the court below, annulling the decree upon whlch the suit 
at law In Pennsylvanla was founded, was fatal to that action, and entltled 
Hay to a perpétuai injunction, wlthout référence to the final resuit of the 
prlor case. ïhis bill Is not an original one. It is auxlUary and dépendent 
in its character, — as much so as If it were a blU of revlew. The court, hav- 
Ing jurlsdlctlon In personam, had power to requlre the défendant to do or to 
refrain from doing anything beyond the Umlts of Its territorial .lurlsdictlon 
whlch It might hâve required to be done or omitted wlthln the llmits of such 
terrltory. Havlng the possession and Jurlsdlctlon of the case, that Jurlsdlc- 

» Restrainlng proceedlngs In state courts, see notes to Gamer t. Bank, 18 
O. 0. A. 80; Trust Co. v. Grantham, 27 0. Q A. 575. 
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tlÔD èmbraceâfiTprytMnffln thBcase, aM every question arlslng whlch could 
be determlned In It, untll It reached Ita termlnatlon and the Jurlsdlctlon was 
exhausted. WJiUe the jnrisdlctlon lasted It was excluisive, and could not be 
trenched ui)on by anj- other tribunal. Tbé court Kelo-w' mlght, upou a cross 
blll, and perhàps ùpèn motion, bayé glyen the relief which was given by the 
Interlocutory and final decree In the case before ns. If It could not be given 
in thls casg, the requit would hâve ^hown the existence of a great defect in 
bur fédéral jurlsprbdence, and bave béen a reproach upon the administration 
of justice. In that event the payment of the annulled decree may be en- 
forced in Pennsylvanla, and Hay, notwithstanding the final decree in that 
case and in this case, would flnd hlmself in exactly the same situation he 
would have.,bepn If those decrees had been agalnst him, Instead of belng 
In bis favdï.' They would be nuUitiës, as regards any protection they could 
bave given hizn.,..Iq8tead of terminatlng the strife between him and bis 
adversary, they wbtiia leave him under the hecessity of engaging in a new 
conflict elsewhere. This would be eontrary to the plalnest principles of rea- 
son and justice. ïhe prohibition in thejudiciary act agalnst the granting 
of injunctlons bythe courts of the TJnlted States toUching proceedings in 
State courts hàs nb application hère. The prior jurisdiction of the court 
below took the' case 'ont of the opération of that provision." 

In Deitzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 497, in the 
opinion by Mf. Justice Woods it is §aid: 

"A court of the United States is not prevented from enforcing its own 
judgments by the statute which forblds It to grant a wrlt of injunction to 
stay proceedings inj» state court, Deitzsch, the original plaintiff in the 
action on the replevin bond, represented the real parties in interest, and he 
Was a partytb the action of replevin 'wMèh had beén pending and was flnally 
determlned in the United States circuit court. That court had jurisdiction 
<>f his i)erson, nqd could enforce itsj^gment In the replevin suit agalnst 
him, or those whbm hé represented, thélr agents and attorneys. The biU 
in this case was flled for that purpose, and that only. If the bill is not 
maintainable, the appellees woùld flnd themselves in precisely the same 
pligbt as If the judgment of the United States circuit court In the replevin 
suit had been agalnpt thenj, instead of for them. The judgment in their 
fayor would setîtle iiothlng. ' Instead of terminatlng the strife between them 
ànâ their adVersaries, It would leave thiem under the hecessity of engaging 
la à new conflict elséWhere. Thls would be eontrary to the plalnest principles 
of reason and Justice. As the blll in thls case is flled for the purpose of 
giving to lltigapits on the law slde of the court the substantial fruits of a 
judgment rendëred in their favor,, it. la merely auxiliary to the suit at law; 
al^d the court bas the right to entôrce the judgment agalnst the party dé- 
fendant and those whom he represents, no matter how or wheu they may 
attempt to evadè it or eseape its effect, unless by direct proceeding. Thèse 
views are susta^ned by the case of Frençh v. Hay, 22 Wall. 250, 22 L. Ed. 857, 
between whlch and this case there is no substantial différence." 

See, àlso, Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 
33 L. Ed. 538; Reot V. Woolwbrth, 150 U. S. 401, 14 Sup. Ct. 136, 
37 L. Ed. 1123. 

The provision of Rev, St. § 7210, that no writ of injunction shall 
be granted by any court of the United States to stay proceedings 
in a state court, dQçs not apply where jurisdiction of the fédéral court 
has first attachée. î Eisk v. Railroad Co., 10 Blatchf. 520, Fed. Cas. 
Mo. 4,830; Làflîittlgv. Osborne (C. C.) 79 Fed. 657'; Terre Haute & 
i;. R. Co. V. Peoriâ & P. U. Ri Cô, (C. C.) 82 Eed. 943; Fidelity In- 
surance trust & Safe Deposit Co. v. Norfolk & W. R. Co. (C. C.) 88 
Fed. 815. 

The fact that an appeal is pending does not, in my opinion, pre- 
vent the circuit court, in a proper case, from taking such action as 
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will protect the property and préserve the rights of the parties until 
the appeal can be determined. 2 Enc. PI. & Prac. 330-331 ; Hinson 
V. Adrian, 91 N. C. 372. In Allen v. Allen, 80 Ala. 154, it is held 
that notwithstanding an appeal the chancellor rendering the decree 
may take steps to prevent the abuse of the process of the court. 
Summerville, J., delivering the opinion of the court, used this lan- 
guage : 

"The chancellor very clearly erred In dismissing the motion made by the 
appellant to set aslde the sale of the lands in controversy, upon the theory 
that the appeal pending in this court deprived him of ail jurlsdlction of the 
matter. We do not doubt that when a deeree bas been rendered by a court 
of equity, and an appeal bas been prosecuted to this court from such decree, 
a chancellor would no longer bave such jurisdiction of the cause as would 
enable him to render any further decree afCecting the rights and equitles of 
the parties In the same cause durlng the pendency of the appeal. The prés- 
ent motion, however, Is a separate and distinct proceeding from the chancery 
suit which culminated in the decree from which the appeal in question was 
taken. It Is based upon grounds which hâve nothing to do with the equitles 
involved in and settled by the decree, and which bave even originated subsé- 
quent to Its rendition. The purpose of the motion is not to raise any question 
going behind the decree or concluded by it, but only to prevent any abuse 
of the process of the court by the ageucy of which it is sought to enforce 
the exécution of the decree." 

This is sustained also by décisions of the suprême court of the 
United States. Jennings v. Carson, 4 Cranch, 2, 2 L. Ed. 531 (and 
particularly the language of Chief Justice Marshall in the opinion, 
on pages 24, 25, 4 Cranch, and pages 538, 539, 2 L. Ed.); also 
Spring V. Insurance Co., 6 Wheat, 518, 5 h. Ed. 320. 

I do not think the cases of Draper v. Davis, 102 U. S. 370, 26 
L. Ed. 121 ; Ensminger v. Powers, 108 U. S. 292, 2 Sup. Ct. 643, 27 
L. Ed. 732; Keyser v. Farr, 105 U. S. 265, 26 L. Ed. 1025; Bank 
V. Farwell, 6 C. C. A. 30, 56 Fed. 539 ; and Morrin v. Lawler (C. C.) 
91 Fed. 693, — cited by defendant's counsel, are applicable to the ques- 
tion presented hère. 

An injunction, as prayed, wiU issue, to remain of force until the 
further order of the court. When the appeal pending in the su- 
prême court has been disposed of, further direction will be given the 
matter, either upon argument or without it, as counsel may prefer. 



COCHRAN V. CHILDS. 

(Circuit Court of Appeals, Seventh Circuit. October 26, 1901.) 

No. 790. 

Appeai,— Revbbsal — "Want of Jurisdictionai, Averments in Bill. 

On an appeal from a decree of the circuit court sustaining a demurrer 
to the blU and dlsmissing the suit on the merits, where the bill contains 
no averment of the amount or value in controversy, essential to give a 
fédéral court jurisdiction, the decree will be reversed, wlth directions to 
enter a dlsmissal for want of jurisdiction and without préjudice. 

SaMB — COSTS. 

Where a bill filed in a circuit court of the United States contains no 
averment of the amount or value in controversy, the costs of an appeal 
taken by eomplalnant will be taxed to him, and a dismlssal for want of 

lU F.— 28 
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jurJs4l«tion^ill be directed, wlthout leave to amend, although no objec- 
tion to Jurlsdictlon was made by the défendant below. 

Appeaî irùm the Circuit Court of the United States for the North- 
ern District of Illinois. 

Lloyd C. Whitman, for appellant. 
Charles Hudson, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

PER CURIAM. This bill is filed by the appellant (complainant 
below) for an accounting under an alleged agreement between him 
and Benajah Williams, deceased, for the prosecution oî the business 
of manufacturing and selling wrappers under patents of the United 
States issued to Benajah Williams; one dated April 23, 1895, and 
numbered 537,870, and the other dated April 14, 1896, and num- 
bered 558,24^. It is charged that the patents covered inventions of 
the complaiinant, and, without his knowledge or consent, the pat- 
ents were procured by Benajah Williams to be issuèd to himself; 
but the bill seems to seek no relief upon that ground. The défend- 
ant below (appellee hère) demurred to the bill upon the grounds : 
First, that the cestuis que trustent are necessary parties; second, 
that the complainant has an adéquate remedy at law ; third, that the 
terms of the agreement are insufïiciently stated; fourth, that the 
bill is without equity. The court below sustained the demurrer, 
and decreed that the bill be dismissed for want of jurisdiction. 

The bill is wholly lacking in averment of the amount in contro- 
■versy. It charges that a large amount of goods were manufactured 
and sold under the alleged agreement, but fails to state the amount in 
controversy, or that it exceeds the sum of $2,000, the amount neces- 
sary to confer upon the court below jurisdiction of the subject- 
matter. It has been so long and.so often ruled that without such 
averment a fédéral tribunal is without jurisdiction, and that such 
court, whenever such lack of averment appears, should at any stage 
of the case jind sua sponte disraiss the cause for: w&nt of jurisdiction, 
that it is passing strange that at this late day we should be con- 
fronted with pleadings devoid of proper jurisdictional averment. 
The court below was, because of such lack of averment, without 
jurisdiction to entertain the bill. The demurrer, however, did not 
présent the question, but objected, inter alla, that an adéquate rem- 
edy at làw was declared. Thé court below in terms sustained the 
demurrer, and decreed that the bill be dismissed for want of juris- 
diction. We think it manifest that the "want of jurisdiction" stated 
in the decreë means that the bill, exhibitéd no facts to bring the 
cause within the realm of équitable jurisdiction because an adéquate 
remedy at law existed, and that^the decree did nôt proceed upon 
the ground that the court was Without jurisdiction because of the 
failure to déclare the amount irt controversy. It had référence to 
that équitable jurisdiction which is sometimes confounded with the 
jurisdiction of the court; so that it may be fairly stated that the bill 
was dismissed upon its merits. Under such circumstances, and with- 
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in the authorîty of Plant Investment Co. v. Jacksonville, T. & K. 
W. Ry. Co., 152 U. S. 71, 77, 14 Sup. Ct. 483, 38 L. Ed. 358, it is 
proper to reverse the decree sustaining the deraurrer and dismissing 
the bill, and to remand the cause, with direction to dismiss the bill 
for want of jurisdiction, and without préjudice. 

It is urged that we should not impose the cost of the appeal upon 
the appellant, as was donc in the case cited, and that we should 
permit an amendment of the bill in the court below to déclare the 
jurisdictional amount ; and this upon the ground that neither party, 
in the court below or hère, has suggested the question of jurisdic- 
tion stated. We are not so disposed. It would seem to be proper, 
after a century of décision, that the court should not be vexed 
with the question of jurisdiction arising from failure to state the 
amount in controversy. By directing the dismissal of the bill with- 
out préjudice, no right of the complainant is concluded. With that, 
we think, he should be satisfied, for it is he whose oversight has 
occasioned the unnecessary trouble and expense, and he should 
foot the bill. 

The decree is reversed at the cost of the appellant, and the cause is 
remanded, with a direction to the court below to dismiss the bill 
for want of jurisdiction, and without préjudice. 



"WILCOX T. CHICAGO & N. W. EY. CO. 

(Circuit Court, N. D. lowa, Cedar Rapids Division. November 9, 1901.) 

Sbttlement— Claim for Personal Injukt— Resoission fou Mistake. 

Complainant, whlle a passenger on defendant's railroad, was thrown 
down in a car, and her hlp was fractured. She was attended by her 
own physician, who was also defendant's local physiclan. A week after 
the Injury she was vislted by the physician and a claim agent of défend- 
ant, and a settlement was made of her claim for damages against de- 
fendant, and she slgned a release. She was then G5 years old, by occu- 
pation a nurse, and dépendent on. her earnings for support. The prin- 
cipal question with her in mailing the settlement was the length of 
tlme the injury would incapacitate her from foUowlng her employment, 
and she was led to believe from the statements made by the agent and 
the opinion given by the physician that it would not exceed a year, and 
the settlement was made on that basls. In fact, she did not recover the 
use of her limb, and was permanently Incapacltated from foUowing her 
occupation. Held, that she was entitled to a rescission of the contract 
of settlement on the ground of mistalie, and to a cancellation of the re- 
lease, conceding that ail parties acted in good falth. 

In Equity. Suit for rescission of contract of settlement. 

Caldwell & Walters, for complainant. 
Hubbard, Dawley & Wheeler, for défendant. 

SHIRAS, District Judge. This is a suit in equity brought for the 
purpose of securing the rescission and cancellation of 3. written 
agreement of settlement entered into, under date of March l, 1898, 
between the complainant and the défendant railway company, where- 
by, in considération of the payment of $600, the complainant released 
the railway company from ail claims or demands "by reason of in- 
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juries received by me on of about the 22nd day of February, 1898, 
at Belle Plaine, la., at which time and place, while a passenger on 
one of said company's trains, I was thrown to the car floor, and my 
left hip was fractured, I received a severe nervous shock, and I was 
otherwise injured." It appears from the évidence that the com- 
plainant, while a passenger on the train upon defendant's line of rail- 
way at Belle Plaine, lowa, was injured substantially as recited in 
the release above cited; that she was taken on the next day to her 
home, in Marengo, and on the succeeding day the fracture of the 
limb was set by Dr. Thompson, who was the complainant's physician, 
and also the local surgeon of the défendant company. A week from 
that date the complainant was visited by E. W. De Moe, a claim 
agent of the défendant, accompanied by Dr. Thompson; and after 
some discussion a settlement of complainant's claim for damages 
was reached upon the basis of the company settling the charges of 
the doctor in attendance, paying to Mrs. Blodgett, the nurse in 
charge of complainant, the sum of $100, and to the complainant the 
sum of $500; and, the payments having been made as agreed upon, 
thè complainant signed the release already referred to, under date 
of March i, 1898,^ In February, 1900, the complainant brought an 
action at law in tfie district court of Tama county against the com- 
pany to recover damages for the injuries received while a passenger 
on the defendant's train; and thereupon the railway company re- 
moved the case into this court, and in its answer pleaded, among 
other matters, the settlement and release signed by complainant as 
a bar to the action. Thereupon the complainant filed the bill in this 
case for the purpose, as already stated, of securing the rescission of 
the contract of settlement, and, as grounds of such rescission, avers 
that when the release was signed she was sick in body and mind, and 
incapable of entering into a valid contract ; that it was represented 
to her by the attending physician and surgeon that her injuries were 
but temporary, and that in less than a year she would be completely 
cured; that it was represented to her that the company was not in 
fact liable to lier for her injuries ; that thèse statements were made 
for the purpose of deceiving and misleading her; that they were 
relied upon and believed by her, and she was iriduced thereby to 
sign the release, but did not know its contents, and that she would 
not hâve signed the paper but for the belief, induced by such rep- 
résentations, that she would be permanently cured within a year; 
that in fact she has lost the use of her limb, and is unable to walk, 
and is permanently injured. The évidence shows that at the time 
of the accident the complainant was 65 years of agè, and her occu- 
pation was that of a nurse, receiving compensation at the rate of 
$10 per week, and being so employed more than oné-half of her time. 
It further appears that at the time the settlement was reached there 
were présent with the complainant Dr. Thompson, the claim agent. 
De Moe, and Mrs. Blodgett, sister of the complainant. The évi- 
dence shows that much discussion was had over the question of set- 
tlement ; that the first ofïer made on behalf of the company was to 
piay the stim of $300; that this was refused, and finally an agree- 
ment was reached on the terms already stated. The évidence fails 
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to show that complainant was not then in possession of her mental 
faculties. She admits that she signed the release, and that it was 
read to her by the claim agent, and there is nothing in the évidence 
which tends to support the charge of deceit or fraud upon part of the 
company's agent. It is claimed in the bill and in the testimony of 
complainant that she was induced to settle for the sum received by 
reason of the représentation to her that she would recover and be 
able to carry on her occupation within a year. Upon this point the 
complainant testified that : 

"They offered me $300 to settle with them, and I asked tliem about, — if I 
was to get well; when I was to get well; and I wanted to get well. I told 
them that was the main thlng. He aslsed me what my occupation was. I 
didn't know the extent of my Injuries, and they seemed to think I would 
get well without any trouble, and asked my occupation. I told them I was 
a nurse, and I had $10 a week when I was able to do anything. That is 
what I had. Q. Well, did they tell you when you would be wellV A. They 
said there was no doubt but I would be well within a year. Q. Who sald 
that to you? A. The agent. Q. Did the doctor say anything? A. They 
asked the doctor, and he said, 'No doubt of It' " 

Dr. Thompson testifies that : 

"The question was asked me of how long I thought that she would be in- 
capacltated, and I said she would not be able to do anything at least for a 
year; the injury was very slow to repair, if it did repalr; and that she could 
not expect to be able to do anything inslde of that time, and that there was 
no certalnty of her ever entirely recovering; that those injuries resulted 
generally in a permanent disability." 

What the witness meant by the statement that injuries of that 
character resulted generally in a permanent disabiHty is shown by 
the statement subsequently made, "That the cases that I hâve treat- 
ed hâve ail resulted in recovery, with a partial hait in the gait." In 
other words, the statement of the doctor was to the effect that a com- 
plète or entire recovery was not probable, in that she would sufifer 
from a partial hait in her gait, and that she could not expect to be 
able to do anything inside of a year. 

The agent of the company, E. W. De Moe, who procured the exé- 
cution of the release, testifies that : 

"To the best of my recollection, It waB conceded by ail of us présent there 
that the injury was a serions one, and the principal objection Mrs. Wilcox 
seemed to hâve against signing a release was the fact that she would prob- 
ably be laid up for a long period of time. The matter was referred to Dr. 
Thompson in an indeflnite sort of way, and just what was said by hlm at 
that time I don't remember. The drîft of the conversation was that in ail 
probability Mrs. Wilcox would be laid up at least a year, — be incapacitated 
for work, — and I made the suggestion that I didn't want to wait that long 
to adjust the case; and we figured, in a gênerai way, about what she could 
earn, taking a year as a basis, and I think it amounted to something like 
$500." 

From the évidence it fairly appears that the paramount thought 
in the mind of Mrs. Wilcox was how long would she be incapacitat- 
ed for work. She was a widow, dépendent on her own work as a 
nurse for her support. Naturally during the week that had inter- 
vened since her injury the thought ever présent with her was, "How 
soon can I hope or expect to be about again?" so as to résume her 
occupation as a nurse. This was the query which she anxiously 
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pressed upon the agent and the doctor, as their own testimony shows. 
Their ànswer was, in eifect^ that the incapacity to labor would not 
extend beyônd a year. It will be noticed that the plaintiff did not 
dwell upQn or refer to the physical pain she was suflfering. Her 
anxiety was to secure a sum that would make up the loss from her 
usual earnings during the period she would be incapacitated from 
labor, and the agent of the défendant testifîes that a year was taken 
as the basis for figuring the amount to be paid. It is proven be- 
yônd fair question, therefore, that the plaintiff was led to accept the 
amount paid her in the belief that she would sufficiently recover from 
her injury in the space of a year to be then able to résume her oc- 
cupation as a nurse. In this belief, and on that basis, she made the 
settlement. It now appears that she did not recover within a year. 
Her injury is undoubtedly permanent, and she will never be able 
to résume her occupation as nurse, as she cannot walk. but is wheeled 
about in an invalid's chair. While the évidence does not show that 
the defendant's agents are iiable to the charge of fraud or wrong- 
doing, nevertheless it is apparent that in the matter of the settlement 
the plaintiff was at a disadvantage, in that she was practically with- 
out assistance or compétent advice at the time it was made. As 
aiready said, it is entirely clear that the plaintiff was seeking to ob- 
tain compensation for the time she would be unable to earn her liv- 
ing. Upon this question of the probable time she would be inca- 
pacitated, she was compelled to rely upon the statements made her, 
and upon the opinion of the doctor. As the agent of défendant tes- 
tifies, the question was referred in a gênerai way to Dr. Thompson, 
and as a resuit a year was accepted as the basis of the settlement ; 
that is, that a year would cover the time the plaintiff would be un- 
able to follow her usual occupation. Undoubtedly the settlement 
was reached on this basis, and unquestionably the parties were mis- 
taken in the substantial fact upon which the terms of settlement were 
reached. Granting that ail parties were acting in the utmost good 
faith, it is nevertheless true that the plaintiff was induced to make a 
settlement upon a mistaken basis of fact, which misconception of the 
situation was largely, if not wholly, due to the statements and opin- 
ions expressed by the parties acting for and representing the défend- 
ant. Under thèse circumstances, the court is justified in holding 
that the settlement was made by the plaintiff under a clear mistake 
of the actual situation, and that this mistake was caused by the rep- 
résentations of the defendant's agents, made under such circumstan- 
ces as that the défendant must be held responsible therefor, even 
though it be true that in one sensé the représentations referred to 
the future, and involved a contingency. 

The plaintiff has tendered back to the défendant the money paid 
upon the settlement, and has therefore done ail that is necessary to 
secure a rescission of the contract of settlement, and a decree of re- 
scission as prayed for will be entered in the case. 
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BURLINGTON SAV. BANK v. CITY OF CLINTON, lOWA, 
(Circuit Court, N. D. lowa, E. D. November 4, 1901.) 

1. MtrmciPAL CoRPOKATioHs — Bonds fob Stbbet Improybments — Iowa Stat- 

uts. 

Acts 23d Gen. Assem. lowa, c. 14, § 6, authorizing citles to make street 
Improvements, provides tliat "for the purpose o£ providing for the pay- 
ment of ttie cost and expenses of any such improvement tlie councll 
* * * shall be authorized from tlme to time as the work progresses, 
to make réquisitions upon the mayor of the city, for the issue of the 
bonds of the city In such sums as shall be deemed best." The amount 
and terms of such bonds are specifled, and it Is further provlded that 
when any such improvement shall hâve been completed it shall be the 
duty of the councll to ascertain the entire cost, and what portion may be 
by law assessable on adjacent property or against any street rallway, 
and to make such assessments; the money collected thereon to be 
applied to payment of the bonds. There is no requirement that the 
bonds shall récite that they are payable from any particular fund. Held, 
that bonds issued under such act create an Indebtedness of the city, 
and are affected by the constitutional provision limlting the amount of 
its indebtedness; récitals in such bonds that they are issued to provide 
for the cost of a certain Improvement, which- is assessable against abut- 
ting property, and is made a lien thereon, belng merely to show the 
power of the city to issue the same under the statute, and to provide 
means for their payment. 

2. Same — Limitation of Indebtedness — Notice to Puhchasers op Bonds. 

Where an issue of bonds under such statute, which were ail sold to 
the same purchaser, in itself exceeded the constitutional llmit of the 
city's indebtedness, the purchaser is chargeable with notice of such fact, 
and put upon inquiry as to the amount of its prlor indebtedness and the 
amount of further indebtedness which it could lawfully contract, and is 
limlted in his recovery against the city to such amount. 
8. Same— Remédies op Bondholders. 

Such bondholder has, however, the further équitable right arlsing from 
the statute and the récitals in the bonds, where the improvement has 
been made and paid for from the proceeds of the bonds, to require 
the city to exercise for his protection every lawf ul power it possesses to 
levy and collect from the property beneflted by the improvement so 
much of its cost as is legally chargeable thereon, and for that purpose 
may bring ail property owners affected into a court of equity, where 
their rlghts can be determined, and appropriate relief granted to com- 
plainant by mandatory injunction against the city, or other proper pro- 
cess. 

In Equity. On final hearîng. 

A. L. Schuyler and Carr & Parker, for complaînant. 

S. C. Scott, W. J. McCoy, and Ellis & Ellis, for défendant. 

SHIRAS, District Judge. This is a suit brought to enforce the 
payment of certain negotiable bonds issued by the city of Lyons, 
lowa, under date of May 15, 1894. By proper proceedings taken 
under the statutes of lowa in the year 1895 the city .of Lyons was 
annexed to the city of Qinton, and therefore, under the provisions 
of section 614 of the Code of lowa, this suit in equity was brought 
against the city of Chnton to establish the amount due from the 
city of Lyons, which has passed out of existence, and to secure 
payment thereof through the action of the council of the city of 
Qinton ; it being enacted in section 614 of the Code — 
"That the Indebtedness of the city or town annexed shall be paid, by such 
city or town, and the council of the city, as it existe after annexation, la 
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authorized, and It is made its duty, to provide for the payment of such in- 
debtedness bjr the levy ot taxes upon the property subject to taxation wltUin 
the llmits Qf ; 8uch clty or town aq annexed, and to continue such tax from 
year to year so long as the eame shall be necessary." 

To the bill originally filed a demurrer was interposed and over- 
ruled in an opinion reported in (C. C.) io6 Fed. 269, to which référ- 
ence may be made for a more full statement of the facts of the case. 
From the évidence submitted it appears that in 1893 the city council 
of L,yons undertook the improvement of Sixth street, and to that 
end passed a resolution for the grading, curbing, and paving of said 
Street for a width of 42 feet from the south Hne of improvement 
district No. i to the city limits of Lyons and Clinton, under the 
désignation of "Improvement District No. 3" ; the same to be com- 
pleted by Novembër i, 1893. Bids for this work were invited by 
the publication of notices to contractors in the newspapers of the 
city, requiring the bids to be filed with the city clerk on or before 
July 5, 1893; it being further stated that: 

"Such bids to be made upon the basls of recelvlng cash for such improve- 
ments, and upon the basis of recelvlng, -when collected, the flrst installment 
of the amount assessed to abuttlng property, due on and after the date of 
such assessment, with six per cent Interest, and city Improvement bonds for 
balance." 

Two parties filed bids for the work, and on the iith day of July, 
1893, the city council rejected one bid, for informalities, and re- 
ferred that of the Lyons Construction Company to the finance com- 
mittee. On the 3lst day of October, 1893, the city council adopted 
a resolution amendîng the resolution of May 30, iSq'^. by striking 
out the words "the ist day of Novembër, A. D. 1893," and by in- 
serting in lieu thereof the words "the ist day of August, A. D. 1894," 
thus changing and extending the time for the completion of the 
proposed improvement. The delay in acting upon the bids submit- 
ted by the Lyons Construction Company was due to the fact that 
arrangements could not be made for a sale of the bonds of the city, 
which sale was necessary to raise the funds to meet the contract 
price for the împrovements, and hence action was postponed until 
about May l, 1894, when a contract was entered into with the con- 
struction company for furnishing the labor and materials necessary 
to complète the proposed improvements ; and under the terms of 
the contract the work was çompleted and accepted by the city.au- 
thorities, and the construction company was paid the amount due 
for the work donc, the total being the sum of $38,596.45. This 
money was prôcured by the sale on the part of the city of negotiable 
bonds in two séries, — one of $7,000, and the other of $33,000, — in 
the form foUowing; 

Improvement Bond. 
United States of America, State of lowa, Clinton Oounty. 

Number . 600 Dollars. 

Lyons CJty. 

Improvement Bond, 

District No. 8, Séries No. 2. 

Lyons City, In the state of lowa, for value recelved, promises to pay the 

bearer on the 15th day of May A. D. 1901, or at any time before that date, 

at the pleasure of the said Lyons City, the sum of flve hundred dollars, with 

interest thereon at the rate of six per centum per annum, payable semlan- 
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nually on the 15th day of November and the 15th day of May, on the prés- 
entation and surrender of the Interest coupon hereto attached as they re- 
spectlvely become due. Both principal and interest of this bond are payable 
at the National Park Bank, New York City, under and by virtue of chapter 
14 of the Acts of the 23rd, and as amended by the 24th, General Assembly 
of the State of lowa, and In accordance with an ordlnance passed by the 
clty council of sald clty on the 14th day of June, A. D. 1892, and in pur- 
suanee of resolutions of said city council passed May 30, May 31st, and Oc- 
tober 31, 1893. Thls bond Is one of a séries of sixty-six bonds of like ténor, 
date, and amount, numbered 83 to 148, Inclusive, and issued for the purpose 
of provldlng for the payment of the cost of certain improvements in, upon, 
and along Sixth street. In sald Lyons City, which cost Is assessable against 
and payable by abutting pfoperty and street railway benefited thereby, and 
Is made by sald law a lien on sald abutting property and street railway, and 
payable in seven annual installments, wlth interest on sald deferred pay- 
ments at the rate of six per cent, per annum; and it is hereby certlfled and 
reclted that ail of the acts, conditions, and thlngs required to be done hap- 
pened and performed in regular and due form as required by law, and for 
the payment hereof, both principal and interest, the full f aith and crédit of 
Lyons City is hereby Irrevocably pledged. In accordance with sald chapter 14 
of the Acts of the 23rd, as amended by the 24th, General Assembly of lowa, 
and the ordlnance and resolution heretofore referred to. 

In witness whereof, Lyons City, by Its city council, has caused thls bond 
to be slgned by Its mayor, sealed by the corporate seal of the city, counter- 
signed and registered by its city clerk, this 15th day of May, A. D. 1894. 

C. L. Koot, Mayor of Lyons City. 
Counterslgned: 

G. L. Root, 

Chas. F. Nagel, 

Geo. T. Leedham, 

Charles I. Parker, 

Committee on Pavlngf. 
Counterslgned and Registered: 

I. N. Manville, City Clerk. 

Thèse bonds were purchased by the Burlington Savings Bank, a 
corporation created and organized under the laws of the state of 
Vermont ; the negotiations being carried on through the fîrm of 
Farson, Leach & Co., of Chicago, 111. ; the purchase being completed 
about June 7, 1894. After the completion of the work on the street 
the city apportioned the cost thereof among the city, the street rail- 
way Company, and the abutting owners, as required by the statutes 
of lowa; and thereupon certain of the owners of property thus as- 
sessed brought a suit in equity in the district court of Clinton county 
to restrain the city of Lyons from collecting the tax thus assessed, 
on the ground that the city council had acted without warrant of 
law in contracting with the construction company for the street 
improvement, in that no bids had been asked or received after the 
change in the time fixed for the completion of the work caused by 
the action of the council in aniending the resolution in the manner 
already stated. The district court granted the relief asked for, and 
on appeal the suprême court affirmed the ruling. Osburn v. City 
of Lyons, 104 lowa, 160, 73 N. W. 650. After the rendition of the 
judgment in that case the city ceased to make payments of the in- 
terest on the bonds in question, and thereupon this suit was insti- 
tuted for the purpose of determining the rights of the parties. 

The position taken by the défendant is that, under the décision of 
the state suprême court in the Osburn Case, the property of the 
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âbutting owners cannpt be subjected to a spécial assessment to 
meet or cover the cost of the improvement, and that the bond- 
holders must therefore be relegated to such daim as they can en- 
force against the city of Lyotis, and that the bonds are not enforce- 
able agaiïlSt the city, for thé reason that the amount thereof would 
increasé the indebtedness bf the city to a sum in excess of 5 par 
cent, upon the taxable property of the city, which would be in con- 
travention of the provisions of the state constitution which limits 
municipal indebtedness to 5 per cent, upon the amount of the tax- 
able property within the mûnicipality. The method of procédure 
provided for in chapter 14, Acts 23d Geri. Assem., is that the im- 
provement must be petitioned for by the owners of a majority of 
the leetfro^it âbutting on the street to be improved, or the improve- 
ment friust be voted for by three-fourths of the members of the 
council The work proposed must be done by contrâct awarded to 
the lowest bidder after due notice published in at least two news- 
papers of the city. To meet the cost of such improvement, bonds 
may be issued by the city în an amount not exceeding the contrâct 
price, with the necessary incidentals, payable seven years after date, 
with interest not exceeding 6 per cent., payable semiannually. The 
bonds, when issued, may bè sold at not less than par; the money 
received therefrom to be paid by the city treasurer, to be by him 
kept in a separate fund, and be paid out, on réquisitions of the 
council, for the cost of the improvement. When the improvement 
is completed, it becomes the duty of the council to ascertain the 
entire cost thereof, and the portion thereof assessable on adjacent 
property, which shall then be assessed against the âbutting prop- 
erty ; provision being made for notice to the property owners of the 
proposed assessment, and for a hearing upon objections made 
thereto; thé assessment being declared to be a Hen upon the âbut- 
ting property from the commencement of the work of the improve- 
ment. It is further provided in section 10 of the act that : 

"Whenever any street rallway may bave been constructed and shall re- 
maln upon any street which the council may direct to be paved, at the time 
such direction shall be glven, and when the owner of such street rallway 
may be bound to pave any portion of sald street by any action of the city 
under section 1 of chapter 16 of thç Acts of the 22nd General Assembly, or 
by virtue of thé provisions or conditions of any ordlnance of the city under 
which sald street rallway may hâve been constructed, or may be maintained. 
and If the owner shall fall or refuse to comply with the order of the council 
to do such pavlng, then the portion of the cost of pavlng such street, assess- 
able upon such street rallway, shall be ascertalned and shall be assessed 
against such street rallway." 

As already stated, it is shown in the évidence that the improve- 
ment contemplated in the resolution adopted by the city council 
under date of May 30, 1893, was one within the power of the city 
to undertake; that it was ultimately undertaken and properly com- 
pleted, and the cost occasioned thereby was paid from moneys re- 
ceived from the sale of the negotiable bonds issued by the city, and 
that an assessment was levied upon the âbutting property to pro- 
vide funds to pay the bonds, but upon pétition of some of the prop- 
erty owners this spécial assessment has been adjudged to be in- 
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valid and nonenforceable by the suprême court of the state, for the 
reason that after the bids for doing the work were advertised for and 
received the council changed the time for the completion of the 
work, but did not call for bids upon the improvement after this 
change in the time set for its completion. 

The first question to be considered is whether the city of Lyons 
can be held Hable for the payment of the bonds, in view of the limi- 
tation upon the extent of municipal indebtedness contained in the 
constitution of the state. As I construe the bonds in question, they 
always constituted or created an indebtedness on part of the city. 
The promise to pay on the part of the city is absolute. It is true 
that they recite that they are issued to provide for the payment of 
the cost of improving Sixth street, in Lyons City, which cost is 
assessable against the abutting property, and is made a lien thereon ; 
but, in effect, this is but a récital of the power possessed by the 
city for levying and enforcing a spécial assessment, as a means to- 
wards providing funds for the payment of the debt created by the 
issuance and sale of the bonds, and there is no déclaration in the 
bonds to the effect that they are payable only out of a particular 
fund. Furthermore, it is clear from the provisions of the act of the 
23d gênerai assembly that it was intended to authorize the issuance 
of bonds binding the city as the promisor. The act (section 6) 
declared that: 

"For the pui'pose of providing for the payment of the cost and expansés 
of any such improvement the council • * • shall be authorized from 
time to time, as the work progresses, to malce réquisitions upon the mayor 
of the city for the issue of the bonds of the city in such sums as shall be 
deemed best." 

It is made the duty of the mayor to exécute the bonds, but it is 
not required that the bonds shall recite that they are payable out of 
a particular fund, but, on the contrary, the provision is that the 
mayor shall issue bonds of the city, the same to be issued from time 
to time as the work progresses, and then in section lo of the act 
it is declared that: 

"When any such improvement shall hâve been completed it shall be the 
duty of the council to ascertain the entire cost of the Improvement, and also 
what portion of such cost may be by law assessable on adjacent property, 
and the portion of such cost so assessable shall then be assessed as provided 
by law, or by ordlnance of such city, upon the property fronting or abutting 
on said improvement." 

This section clearly shows that it is not expected that the abut- 
ting property will be liable for the whole cost, but only for a por- 
tion thereof, and the amount thereof cannot be ascertained until 
after the completion of the whole improvement, which may be 
months after the letting of the contract and the sale of the bonds. 
During this interval of time the city must certainly be bound to the 
purchaser of its bonds, or else the bondholders would hold no légal 
claim against any one ; and, having once become bound for the pay- 
ment of the bonds issued by it, there is nothing in the statute which 
enables the city to shift its liability upon the owners of the prop- 
erty abutting on the improvement. It must therefore be held that 
the bonds, when issued, created an indebtedness against the city^ 
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within the meaning of that term as used in section 3, art. il-, of the 
State constitution, which limits the indebtedness of municipalities to 
5 per cent, of the taxable property therein. There is not found 
on the face of the bonds any express récital to the eflfect that they 
do not cause the city indebtedness to exceed the limit. Further- 
more, the évidence shows that the complainant bank purchased at 
the one time the whole issue of $40,000, and therefore knew that 
this issue in itself exceeded the constitutional limit, as it is shown 
that the total value of the taxable property within the limits of 
Lyons City at tjiis time was the sum of $783,000, thus making the 
constitutional limit of indebtedness the sum of $39,150. The com- 
plainant, being bound to take notice of the value of the taxable 
property within the city, knew, therefore, that the total issue of 
bonds purchased by it exceeded the 5 per cent, limit. Lake Co. v. 
Graham, 130 U. S. 674, 9 Sup. Ct. 654, 32 L. Ed. 1065 ; Chafïee 
Co. v. Potter, 142 U. S. 355, 12 Sup. Ct. 216, 35 L. Ed. 1040; Sut- 
lifîf v. Lake Co., 147 U. S. 280, 13 Sup. Ct. 318, 37 L. Ed. 145. This 
being the situation, the complainant is entitled to enforce against the 
city so much of the indebtedness evidenced by the bonds purchased 
as will not, when added to the pre-existing indebtedness, cause the 
total to exceed the constitutional limit. 

As already stated, the limit of indebtedness lawfully creatable by 
the city of Xyons at the date of the issuance of the bonds was the 
sum of $39,150, and in the stipulation of facts submitted in the case 
it is admitted that the city was then indebted in the sum of $29,000; 
the différence between the two sums being $10,150. It is further 
shown that the city had coUected on the spécial assessment levied on 
the abutting property the sum of $3,921.31, and had paid out of this 
amount, for interest on the bonds, and the incidental expenses con- 
nected with the improvement, the sum of $3,138.75, leaving in the 
hands of the city a balance of $882.56, which, being added to the 
sum of $10,150, makes a total of $11,032.56, which can be adjudged 
against the city without overstepping the constitutional limit, and 
upon which amount interest at 6 per cent., payable semiannually 
from and including May 16, 1895, is legally due and collectible. 
Equitably this amount would appear to be apportionable between 
the two séries of bonds issued by the city of Lyons and sold to the 
complainant bank; one séries being for $7,000, and the other for 
$33,000. The présent suit is based alone on the séries for $33,000, 
and it does not appear whether the bank is now the owner of both 
séries or not. Upon the record as it now stands, the court must 
treat the $7,000 as an indebtedness due in full ; and the amount re- 
coverable upon the séries of bonds declared on in this suit is there- 
fore reduced to the sum of $4,032.56, with interest at 6 per cent., pay- 
able semiannually, dating from May 16, 1895. 

So far the case has been viewed solely with référence to the ques- 
tion of the liability of the city of Lyons upon the bonds issued, 
viewed as contracts between the city and the bondholders. There 
is, however, involved in the issues the question of the équitable rights 
and remédies of the complainant as against the property owners, who 
hâve in fact received the beneflt of the street improvement, the cost 
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of which was defrayed in the first instance by the money paid by 
complainant in the purchase of the bonds. The statute of lowa 
under which the improvement of the street was undertaken made 
provision for assessing the larger part of the expense upon the abut- 
ting property and upon any street railway company whose track was 
laid and maintained along the improved street ; and, beyond ail ques- 
tion, when the city undertook to improve Sixth street the city and 
the abutting owners expected that the proper proportion of the cost 
would be assessed upon the adjacent property. The purchaser of 
the bonds, by reason oî the récitals therein, and of the provisions of 
the statute under which the improvement was made and the bonds 
were issued, was justifîed in assuming that due provision would be 
made for coUecting the funds to aid in paying the bonds by the as- 
sessment of a spécial tax upon the abutting property, including the 
street railway company. In equity the bondholder has the right to 
call upon the city of Lyons to enforce for his protection every power 
and right the city can exercise to levy and collect from the property 
benefited by the improvement the cost thereof, which is in fact and 
in truth represented by the bonds owned by complainant. It is 
shown in the évidence that the State Electric Company, which owned 
the street railway line on Sixth street, in considération of an amend- 
ment of section 6 of the original resolution of May 30, 1893, redu- 
cing the space to be paved by or at the expense of the railway com- 
pany, in writing waived its right to construct the pavement along or 
between its rails, and agreed — 

"That Lyons City shall cause to be paved ail the space between the rails 
of the track of said company and one foot outside thereof, in accordance 
with the law in such cases made and provided, and assess and levy the cost 
of the same agalnst the property of said State Electric Co., In Lyons City, 
lowa, when the same shall become due and collectible under said ordinance 
and resolutions." 

It is not now perceived why this agreement on the part of the 
street railway company is not a waiver of ail objections to the im- 
provement of the street, and why the company is not bound thereby 
to respond to the assessment of its proper proportionate share of 
the total cost; but the railway company is not a party to the rec- 
ord, and the question of its liability ought not to be finally passed 
upon until it has the opportunity to be heard. In a supplemental 
opinion filed by the suprême court of lowa in passing upon a péti- 
tion for rehearing in the Osburn Case, supra, and found in 75 N. 
W. 672, it is said : 

"We hâve not considered the liability of the plaintiffs or their property, 
except as it was dépendent upon the contract and assessment which we 
hâve discussed. The decree to be entered in this court will not affect any 
right, not dépendent upon such contract and assessment, which the défend- 
ants may hav» to recover for the improvement In question. Whether such 
a right exists, we do not détermine." 

Some discussion is had in the briefs of counsel upon the proposil- 
tion whether the city, for the protection of the bondholders, can 
enforce in any method against the property abutting on the im- 
proved street the payment of the cost of the improvement. In the 
présent state of the record this question cannot be determined, for 
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the reason that the owners of abutting property are not parties to 
the suit, anid the court should not enter upon a considération of a 
question which materially affects their interests without giving them 
the right to be heard. In order, therefore, to the final hearing and 
détermination of the questions arising under the facts of this case, 
it is necessary that additional parties should be brought into the 
case. If it be the fact that the séries of $7,000 of bonds issued by 
the city of Lyons are not now owned by the complainant bank, and 
the latter desires to présent the question of an équitable apportion- 
ment of the amount found to be enforceable against the city of 
Lyons, the présent holders of the bonds should, if possible, be made 
parties to the record. As already stated, in order to détermine the 
question whether the street railway company and the owners of the 
abutting property can be called upon to pay the cost of the improve- 
ment of Sixth street, or àny- portion of such cost, it is necessary that 
thèse parties should be brought into the case and aflforded the op- 
portunity to be heard in défense of their rights. 

In this view of the case, it is ordered that complainant has leave 
to file an amendment to the bill for the purpose of covering any one 
or ail of the questions suggested, and to bring in the necessary par- 
ties, requiring them to appear and show cause why a mandatory in- 
junction or other proper process should not issue, commanding the 
city of Clinton, through its council, to levy and coUect a spécial as- 
sessment upon the abutting property; such amendment to be filed by 
December 15, 1901. 



BAST OOAST CBDAE OO. et al. v. PEOPLE'S BANK OF BUFFALO, N. T., 

et al. 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1901.) 

No. 391. 

1. Appbal— Final Dkcrbb— Suit for Partition. 

A decree In a suit for partition, In whlch the only question In contro- 
versy was wliether the land should be partitloned in specie, or sold and 
the proceeds dlvided, which détermines such issue, and orders a sale of 
the land, leaving the distribution of the proceeds as the only thlng re- 
malning to be done after such decree bas been executed, Is final, for the 
purposes of an appeal.i 

a. Partition — Directing Sale — Impracticabilitt of Division. 

A tract of land sought to be partltioned consisted of 128,000 acres, 
largely swamp, a large part of it practlcally worthless, and the remain- 
der of very unequal value; the timber, which constituted its chlef value, 
being in scattered tracts, and at greatly unequal distances from water 
courses by whlch It must be marketed. There were also over many 
portions of it adverse claims ç>f various character, with uncertaln bound- 
aries. Beld, that the trial court ttirrectly declded that such tract could 
not be dlvided without Injustice to some of the owners In common, of 
whom there were eight, owning unequal shares, and properly ordfered It 
sold and the proceeds dlstrlbuted, as the only just and practicable method 
of division. 

1 Finality of judgments and decrees for purpose of revlew, see notes to 
Trust Co. V. Madden, 17 C. C. A. 238; Prescott & A. Ky. Co. v. Atchlson, 
T. & S. F. R. Co., 28 0. C. A. 482. 
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8. Samb— Parties— Lien Cebditors op Tenant in Common. 

Creditors havlng liens on the Interests of some of the tenants In com- 
mon of a tract of land are not necessary parties to a suit for its partition, 
but where the land is sold they may intervene and assert their liens 
against the share of their debtors in the proceeds. 

Appeal from the Circuit Court of the United States for the East- 
ern District of North CaroHna. 

F. H. Busbee and E. F. Aydiett, for appellants. 
Morris Morey and James E. Shepherd, for appellees. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the circuit court of the United States for the Eastern district of 
North Carolina. The bill was filed by the East Coast Cedar Com- 
pany against the People's Bank of Buffalo, N. Y., and several others, 
praying the partition of a large tract of land (about 167,000 acres) in 
Dare county, N. C, of which complainant claimed to be tenant in 
common with ail the other défendants. The bill allèges that the 
complainant is the owner of an undivided one-fifteenth in the said 
lands, and that the défendants are owners of the remaining fourteen- 
fifteenths, and sets out in elaborate détail the percentages of owner- 
ship of each of the défendants and of the complainant, as follows : 

East Coast Cedar Company 067 

American Exchange Bank 28 

People's Bank of BufCalo 13 

W. A. Bnsign & Co 168 

Receivers of the Bank of Commerce 234 

Phœnix National Bank 102 

M. H. Brown 019 

1.000 

The answers of M. H. Brown and of the Phœnix National Bank 
admit this statement of the interests of the several owners. The 
other défendants (the People's Bank of Buffalo, N. Y.; the Amer- 
ican Exchange Bank of Buffalo, N. Y. ; W. A. Ensign and Charles 
A. Ensign, trading as W. A. Ensign & Co. ; Bank of Commerce in 
Buffalo, N. Y., by its receivers) in their joint answer deny that the 
complainant had any interest whatever in the lands, but subsequently, 
by an amended answer, withdraw the déniai, and admit the owner- 
ship of complainant in an undivided one-fifteenth in thèse lands. 
So the percentages above stated are admitted. 

The substantial issue made in the pleadings is whether in making 
the partition the respective shares of the parties be allotted to them 
in severalty, or whether the lands be sold as a whole, and the shares 
of each be thus set apart in the proceeds. This large tract of land 
is thus described in the bill: 

"The sald land consists very largely of swamps, and its chief, if not its 
only, value is the timber growing thereon, a part of which in the more ele- 
vated portions is pine, gum, and kindred growths, and, upon the large, 
ewampy part of it, Juniper aind cypress. That a large part of the land is a 
■worthless savannah, wlthout appréciable value for timber and impossible 
of cultivatlon. That the timber which Is found upon the la'nd, especlally 
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that In the swampy portions, 1b found In detached bodles, as Islands and oases' 
SJj^^pded by worthless land." 

Many of the witnesses speak of thèse oases as buiiches of land 
and tiiîiber, varying greatly in size and in quality, separate at un- 
equal distances from water courses. Besides this, within the exterior 
bouridaries of this large tract many persons own and claim to own 
interior tracts, some of them of undefined extent. The prayer of 
the bill, in which M. H. Brown and the Phœnix Bank concur, is for 
the appointment of commissionérs to divide the land, if it be capable 
of partition in severalty, or for a sale as a whole, and allotment of 
the pfoceeds. The other défendants pray for a sale, deeming an 
allotment in severalty impossible. 

A very large number of witnesses were examined for both sides 
of the côntroversy. During the progress of the cause it was de- 
clarerf that the complainant had become in control of the shares of 
M. H. Brown and of the Phœnix National Bank, thus increasing 
its interest to one-sixth. When thè cause came on to be heard on 
its merits the following decree was entered : 

"This cause comlng on to be heard and being heard on the dépositions 
and other proof s, after argument of counsel, both for petltloners and défend- 
ants, it is now consldered, adjudged, and decreed: (1) That the land de- 
scribed in the pétition cannot be actually dlvided without great expense and 
injury to the tenants In common Interested. (2) That the sald land be sold 
at public auctlon at the court-house door In Manteo, Dare county, N. 0., 
after advertlsing the same for thlrty days In some newspaper publlshed at 
Kalelgh, N. O., Norfolk, Va., Baltimore, Md., New York, and Ellzabeth City, 
N. 0. Sald land may, If the commissloner hereln named deems the same 
feaslble, be dlvided Into five lots, by taklng the natural and èstabllshed points 
on Alligator river to the natural tributaries on the opposite boundary, and 
estlmating the area of sald lots. That, after selling or offering sald land 
for sale in lots as aforesaid, the commissionérs shall offer said land as an 
entlrety, and report both sales as in lots and as an entirety. Parties bidding 
for sald land shall within ten days deposit in the registry of this court, the 
Citizens' National Bank, ten per cent, of the bid made for a lot or the whole 
of said land, or a certlfied check for spch amount. 

"A. B. Andrews, Jr., of Ralelgh, is àppointed commissloner." 

The complainant, with Brown and the Phœnix National Bank, 
excepted to this judgment, and obtained leave to appeal upon as- 
signments of error. The first four of thèse go to the refusai of the 
court to make actual partition in severalty, and, instead thereof, or- 
dering a sale of the whole tract. The fifth goes to certain errors 
in the admission and rejection of testimony. The sixth, in ordering 
a sale notwithstanding that it appeared that the shares of some of 
the défendants were incumbered by liens. 

At the call of the ct.se in this court the appellees move to dismiss 
the appeal because the judgment appealed from was not final. This 
question meets us on the threshold. The sole issue presented in 
the testimony upon the pleadings was, shall thèse lands sought to 
be partitioned be partitioned in severalty, or be sold for the pur- 
poses of partition, and the proceeds divided? The shares of the 
respective co-owners were set forth in détail, and not controverted. 
The resuit of the decree of the court is that the lands be sold and 
the proceeds divided, thus settling that issue. When the judgment 
is executed by a sale, nothing remains but to ascertain the shares 
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of the several parties by an arithmetical calculation. This cornes 
within the test laid down by the suprême court for determining what 
is a final decree : A decree, to be final for the purposes of an ap- 
peal, must leave the case in such a condition that if there be an 
affirmance the court below will hâve nothing to do but to exécute 
the decree it has already entered. Lodge v. Twell, 135 U. S. 232, 
10 Sup. Ct. 745, 34 L. Ed. 153; Dainese v. Kendall, 119 U. S. 53, 
7 Sup. Ct. 65, 30 L. Ed. 305. It must terminate the litigation on 
the merits. Bostwick v. Brinkerhofï, 106 U. S. 3, i Sup. Ct. 15, 2-j 
L. Ed. 73 ; Ex parte Norton, 108 U. S. 237, 2 Sup. Ct. 490, 27 L. 
Ed. 709. The practical illustrations of the doctrine are shown in 
the following cases : In Thomson v. Dean, 7 Wall. 342, 19 L. Ed. 
94, a decree deciding the right of the property in contest, directing 
it to be delivered by défendant to complainant by transfer, and en- 
titling complainant to hâve the decree carried immediately into exé- 
cution, was held a final decree, although it left to be adjusted ac- 
counts between the parties in pursuance of the decree settling the 
questions of ownership. See, also, Forgay v. Conrad, 6 How. 201, 
12 E. Ed. 404. So, in Stovall v. Banks, 10 Wall. 583, 19 E. Ed. 
1036, a decree adjudging a certain sum of money to be due froni 
défendant to the complainant, and awarding exécution to coUect 
it, was held to be a final decree, although it allowed a subséquent 
déduction from the amount there adjudged of any note held by 
défendant against complainant. And a decree directing a sale of 
trust property, and that the proceeds be brought into court, was 
held to be final. Railroad Co. v. Bradley, 7 Wall. 575, 19 L. Ed. 
274. It is familiar practice in the suprême court to entertain juris- 
diction over appeals from an order for sale in the foreclosure in 
railroad cases, although very much remains to be done in the déter- 
mination of questions as to distribution of the fund. Bronson v. 
Railroad Co. went up on such an appeal in 2 Black, 524, 528, 17 L. 
Ed. 347. It went up again in i Wall. 405, 17 L. Ed. 616, and again 
in 2 Wall. 283, 17 L. Ed. 7^5. In our opinion, the decree in this 
case was final for the purposes of appeal. 

As to the Merits. 

The complainant and the two défendants whose interests it Con- 
trols insist that a partition in severalty is perfectly feasible. This 
is a question of fact, considered and passed upon in the négative 
by the circuit court. The contention is renewed hère, and the ap- 
pellant asks that, if this allotment in severalty be not made as be- 
tween ail the parties, at least that its share, increased by the shares 
of the two défendants, its allies, be carved out and allôtted to it, 
and that the remaining five-sixths be sold as the court has directed. 
We hâve carefully considered ail the testimony in the record, and 
hâve reached the same conclusion as did the court below. This 
immense body of land is of very unequal value. Parts of it are 
almost, if not quite, valueless. The portions of it which hâve value 
vary in size, quâlity, and character and value of timber; are scat- 
tered over the tract; are at greatly i linequal distances from water 
courses by which the timber, when eut, would reach the market. 
111 P.— 2ô 
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It has oÀièf many portions of it adverse daims of various character, 
with incertain boundaries. Even were the court to authorize the 
greatJ eîcpense of a survey of this whole tract, cause a plat to be 
raade ofjitj and division made according to the plat, — even then no 
satisfactory division can be made, securing to each tenant an equal 
proportionate share. When a court ofequity undertakes to make 
an allotinçnt in partition, it asks the aid of cpmmissioners, who 
should' go on the land and examine it and apportion it, and if, 
in their judgment, or df that of à majority of them, it cannot be 
allotted ,ifi seVeralty without injury to ail or to some of the co- 
owners, then to sell the land, and obtain the desired equality by get- 
tingitS'market value. This course, has been pursued hère, and 
is apprôved. Every objection applicable to a partition in sev- 
eralty of; this tract of, land applies to the scheme of complainant 
to make a partial apportionment in severalty of one-sixth, and to sell 
the remainder. This. would be so manifestly unjust to the other 
five-sixths as to need no discussion. 

With: tegard to the fifth assignment of error, this is disposed of 
bythë judge below in his rulinga upon the record for appeal, and 
needs no considération hère. 

With respect to the sixth assignment of error, we cannot perceive 
that any testimony was introduced respecting the alleged liens, and 
no rulings thereon or exceptions noted. Even if they were, it can- 
not àfifect this case. . Such lien creditors, if any exist, were not 
parties to this suit, nor were they necessary parties. When the 
sale is made and the share ascertained, any creditor having a claim 
againstione of the tenants in comrtion can intervene and ask that 
the moniey allotted to his debtor be subjected to his claim. See 
French v. Gapen, 105 U. S. 509, 26 E. Ed. 951. This is the proper 
and usuaî practice. 

The deçree of the circuit court is afïîrmed, and the case remanded 
for such: furthèr proceedings as may be necessary. 



OEENgHAW V. MILLER et al. 

(Circuit Court, M. D. Alabama. November 1, 1901.) 

Affidavits^Power to Compbl Makins— Fédéral Cotjbts. 

A fédéral çoiirt or jiidgebasno authority, to appoint a commlssloner 
to requlre i)ersons having knowlédgé of relevant facts to make afflda- 
vits to siieh' facts for use on an application for the appointaient of a 
receiver becanse snci payons refuse to make affldavits voluntarlly. 
The ppwer.to çompel testimpny.by déposition does not extend to ex parte 
statementsi. , , 

In Equity. On pétition for appoîntment of commissioner to take 
afifidavits. : ' 

John M. Chdtôn, for pètitioner. 

SHEEBY, Circuit Judge. This case, which is a bill în equity 
to settle a partnership, has been set down for hearing on a motion 
to appoint a receiver. Pending that motion the complainant pré- 
sents his petitionj alleging that "there are persons residing in the 
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State of Georgia whose évidence is very material to your petitioner 
on the hearing of said application (the motion to appoint a re- 
ceiver), but who refused to give voluntary affidavits containing the 
facts within their knowledge." It is further alleged that there is 
not time sufficient before the hearing of the motion to take the 
dépositions of the persons referred to. It is prayed that a spécial 
master commissioner be appointed to take the afïîdavits of the per- 
sons who are unwilling to furnish voluntary statements. The pur- 
pose is not to ■ hâve a master or commissioner appointed to take 
their dépositions, but he is to proceed to require the witnesses to 
make ex parte statements. 

It is the practice to sustain an application for the appointment 
of a receiver by aflfidavits. 2 Bâtes, Fed. Eq. Proc. § 588. Aiïida- 
vits are received in évidence both to sustain and to resist the motion. 
Such affidavits are obtained usually without notice to the opposing 
party. The question presented by this pétition is whether it is 
proper for a judge of this court to make an order authorizing a 
commissioner to require persons having knowledge of relevant facts 
to make affidavits to such facts. An affidavit is usually understood 
to be a voluntary statement. Ordinarily, when witnesses are com- 
pelled to testify, the proceeding is not ex parte ; both parties to the 
suit are permitted to propound questions. No authority is sub- 
mitted to me by counsel where the court or a judge has delegated 
authority to a commissioner or officer to require persons to make 
affidavits. There is no statute of the United States authorizing 
such procédure. A commissioner appointed for such purpose could 
only proceed by propounding questions or permitting counsel to 
propound them. This would be in efïect taking a déposition, and, 
of course, to make it légal, the notice required by law should be 
given. The distinction between an affidavit and a déposition is that 
the former is ex parte and voluntary, and the latter is made after 
notice, and is compulsory. An affidavit is a voluntary, ex parte 
statement, formally reduced to writing and sworn to or affirmed 
before some officer authorized by law to take it. If the witness 
is subpœnaed, sworn, and required to answer, his évidence reduced 
to writing is his déposition, and it could only be legally taken on no- 
tice with the right of cross-examination. In lowa, and perhaps 
in other states, there is a statute providing a mode for obtaining 
affidavits in pending cases by issuing a subpœna for the witness, 
and, if he fails to make a full affidavit of the facts known to him, 
his déposition is taken ex parte and used as an affidavit. Dudley 
V. McCord, 65 lowa, 671, 22 N. W. 920. In Bacon v. Magee, 7 
Cow. 515, a motion was made for a rule to compel one Wilson, 
who had knowledge of relevant facts, to make an affidavit. The 
court said that it was not aware of any précèdent for such a rule, 
though there must hâve been fréquent occasions for it. "The uni- 
form course in relation to thèse summary applications," said the 
court, "has been to trust to voluntary affidavits ; and the want of 
power to coerce them has often been urged in argument without 
contradiction as a defect in this kind of proceeding. We do not 
think we hâve power to make the rule applied for." Whether or 
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not there are other mo.des of procédure that would secure the évi- 
dence QÎ thç unwilling witnesses is a question not now to be con- 
sidered. : 
The application is denied. 



SHINGLEUR et al. t. JENKINS. 

(Circuit Court, N. D. Georgia, W. D. October ?, 1901.) 

No. 49. 
Eqditt— Indispensable Parties. 

Tp a suit to require défendant to account for the proceeds of drafts 
drawnby one alleged to hâve been acting as complainant's agent, which 
the bill charges défendant wlth having received through a conspiracy 
between hlmself and th^ agent to approprlate the profits of the agency, 
or as trustée in Invltum, beçause of his having intermsddled with the 
business of the agency by recelvlng the proceeds of such drafts, the 
agent is a neeessary and Indispensable party, wlthout whase présence a 
fédéral court of equlty cannot, entertain the suit and undertake to dé- 
termine the rights of the parties, although such agent is not withln the 
district, and cannot be brought in. 

In Equity^ On plea for want of neeessary party. 

Grigsby E. Thomas and John M. Chilton, for complainants. 
McNeill & Levy, for défendant. 

NEWMAN, District Judge. This suit was brought originally by 
complainant against William B. Swift and Félix J. Jenkins. After- 
wards the complainant came by way of supplément and amendment 
to his original biU, and stated that at the time the bill was filed the 
complainant beheved that Swift was a résident of the district as he 
had long been, bût that about the time the bill was filed Swift re- 
moved from the district, and from the state of Georgia, and that it 
was impossible to secure service on him in the district, whereupon 
he asked leave to,amend his original bill by striking Swift as a party, 
which amendment was allowed by the court. Thereupon Jenkins 
filed. a plea, in which he sets up thàt Swift is a neeessary and indis- 
pensable party to thé case made: ih the complainant's bill. The facts 
shown by the bill are that J. A. Shingleur was in 1897 doing a cotton 
business in Jackson, Miss., under the name of J. A. Shingleur & Co., 
and that he employed W. B. Swift to purchase cotton for him at 
Columbus, Ga.; that Swift was to purchase cotton for complainant, 
and ship the same as directed by complainant, and draw drafts on 
the consignées therefor, and was to account to complainant for his 
acts as such agent, and be paid reasohable compensation for his serv- 
ices; that Swift purchased a large amount of cotton, and shipped 
the same, and drew drafts against the consignées therefor, ail of 
which drafts except two were payable to Félix J. Jenkins ; that thèse 
transactions resulted in large profits, and that Swift refused to ac- 
count to complainant therefor; that, in shipping the cotton Swift 
misstated the weiglits, increasing thé weight 10 to 20 pounds on each 
baie, the raised or increased: weights being included in the drafts 
drawn on the çoiisignees; and that the consignées afterwards drew 
on pomplaiftarit ioir the amounts of thèse raised weights, and com-' 
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plainant paid the drafts. The bill further charges that Swift and 
Jenkins conspired and confederated together for the purpose of ap- 
propriating the fruits of the agency, and that, if such is not the 
case, by intermeddling in the exécution of the agency, and receiving 
the proceeds of the cotton, Jenkins became liable to complainant as 
trustée in invitUm. 

The question presented by the plea in this case has been frequently 
before the suprême court of the United States, and particularly in 
the cases of Mallow v. Hinde, 12 Wheat. 193, 6 L. Ed. 599, Shields 
V. Barrow, 17 How. 130, 15 h- Ed. 158, and the more récent case of 
California v. Southern Pac. Co., 157 U. S. 229, 15 Sup. Ct. 591, 39 
L. Ed. 683. The opinions in the two latter cases discuss the efïect 
of the act of congress of February 28, 1839, as now embodied in sec- 
tion 737 of the Revised Statutes, and also the forty-seventh rule of 
equity practice. It is contended by counsel for complainant that 
under the statute and rule referred to he should be allowed to pro- 
ceed against Jenkins, inasmuch as Swift is not an inhabitant of, and 
cannot be found in, the district, and therefore cannot be made a 
party. By the décisions of the suprême court above referred to, 
persons who hâve such an interest in the controversy as that their 
présence in the suit is really necessary to its proper disposition must 
still be parties. The rule which should govern in this matter is prob- 
ably fuUy embodied in a paragraph of the opinion in the last-named 
case of Cahfornia v. Southern Pac. Co., as follows : 

"Slttlng as a court of equity, we cannot, in the llght of thèse well-settled 
principles, escape the considération of the question whether other persons 
who hâve an immédiate interest In resisting the demand of complainant are 
not Indispensable parties, or, at least, so far necessary that the cause should 
not go on In thelr absence. Can the court proceed to a decree as between 
the State and the Southern Pacifie Company, and do complète and final jus- 
tice, without affecting other persons not before the court, or leaving the 
controversy In such a condition that Its final termination might be wholly 
Inconsistent with equity and good conscience?" 

In the case at bar can the court do complète and final justice 
without afïecting Swift ? I think not. Jenkins' connection with the 
transaction set out in the bill is such that it would be inéquitable to. 
attempt to pass upon his obligations and rights without the présence 
of Swift as a party. I am unable to see how any judgment could 
be rendered that would not aiïect Swift. This is true if we consider 
the case as made by the bill alone, and certainly true if we consider 
the bill in connection with Jenkins' answer. Using the language of 
the suprême court, "complète and final justice" would be impossible 
without the présence of Swift as a party. 

The plea is sustained. 



FAIRFIELD V. HUEAL INDEPENDENT SCHOOL DIST. OF ALLISON 

et al. 

(Circuit Court, N. D. lowa, W. D. November 8, 1901.) 

,. SCHOOL Districts— Subdivision— Action on Bonds dp Old District. 

Where a school district has been subdivided Into nevr districts under 
the statutes of lowa, and subsequently an agreement Is made by the 
new districts for the division and apportionment between, them of the 
Indebtedness of the old district, an action at law may be maintalned 
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agalnst them on bonds of the old district, and Judgment rendered in 
'' cotifômity to such agreement. 

3. MDr*iëî]^Ài, Bonds— Récitals— Limitation of Indebtednkbs. 

In yiew of the absolute limitation placed upon the indebtedness of 
munieipallties by Const. lowa, art. 11, § 3, whlch déclares that no mu- 
nicipal corporation "shall be allowed" to contract debts beyond such 
limlt "In any manner or for any purpose," whlch provision the législa- 
ture has no power to defeat or avold by authorlzlng municipal boards 
or ofllcera to make flndlngs or récitals in bonds whlch shall be eoncluslve 
that they are wlthln the limlt, a purchaser of such bonds Is not entltled 
to rely solely on a récital thereln that the debt thereby created does not 
exceed the constltutlonal llmlti 
!< Bame— lowA ScHooL Districts— Notice to PtJKCHASEKs. 

A purchaser of bonds of an lowa sehool district Is chargeabîe with 
notice of the provision of tftè state constitution whlch prohlbits the cré- 
ation of debts by any municipal corporation in excess of 5 per cent, of 
the assessed value of the taxable property thereln, and of the assessed 
value of the prOperty of such district as sho-wn by the public records, as 
well as of the authorlty possesseâ by the offlcers who exécute the bonds; 
and where they récite that they are issued under the provision of an act 
of the législature referred to, an,d of a resolution adopted by the board of 
dlrectors In pursuance of such" act, on a certain date, the purchaser is 
also charged w-lth notice of the contents of the act and the resolution, 
and Is not entltled to rely on général récitals that the resolution conforma 
to the act, and that the indebtedness created by the bonds is wlthln the 
constitutionai limlt, where the resolution shows on Its face that such 
récitals are untrue. 

4. Same. 

PlalntlfC waa'the owner of negotlable bonds Issued by an lowa sehool 
district, whlch recited that they were Issued under the provision of Acts 
18th Gen. Assem. e. 132, authorlzlng districts to issue bonds to refund 
their outstanding bonded indebtedness on the adoption of a resolution 
therefor by a three-fourths vote of the board of dlrectors, and in pur- 
suance of a resolution adopted on a certain date. The bonds also con- 
talned récitals that they were issued "In strict compliance with the laws 
of the state," and were wlthln the constltutlonal limlt of Indebtedness. 
The resolution referred ta, and under whlch they were issued, itself 
authorlzed the Issuance of bonds to an amount several;times greater than 
the amount of indebtedness the (|istrict could lawfuUy contract, and also 
showed on its face that the. bonds to be thereby refunded were for a 
stlU larger kmount. Beld, that any purchaser of such bonds was charged 
with notice of such facts and of their Invalidlty, notwithstandlng their 
récitals. 

At Law. Action on sehool district bonds and coupons. Trial to 
the court. , 

Flndlngs of Fact 

FVom the stipulation of the parties, the court finds the facts of thls case to 
be as follows: 

(1) The indepéndent sehool district of: Rlverslde, of Lyon county, lowa, 
was organlzed in the year 1872, and continued its existence as such until the 
year 1885, when the terrltory cbmprislng sald district was divided into the 
indepéndent sehool district of Allison and the indepéndent sehool district of 
Jackson, whlch sald districts are known as the "Rural Indepéndent Sehool 
District of Allison" and the "Rural Indepéndent Sehool District of Jackson," 
the samèljelMgsChoor corporations under the laws of lowa. 

(2) The value of the taxable property, as is shown by the state and county 
tax llsts of Lyon county, lowa, withln the sald indepéndent sehool district of 
Rlverslde, was for the J-ears from 187'2 tO 1882, Inclusive, as follows, to wit: 
For 1872, $43,996.32; for 1873, $68,317.01; for 1874, $68,890.83; for 1875, 

l' Constltutlonal and statutory Itoltatlons of municipal Indebtedness, see 
note to City pf Helena v. Mills, à6 C. a A. 6. 
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$70,435.64; for 1876, $70,706.96; for 1877, $57,247.58; for 1878, $72,175.97; 
for 1879, $47,220; for 1880, $44,571; for 1881, $44,033; for 1882, $49,170. 

(3) As shown by the tax Usts of Lyon eounty, lowa, for the year 1880, 
there was a taxable value of $22,494 of property exempt from taxation In 
said independent school district of Rlverside by reason and on account of 
tbe timber culture aets of the state, wlaich said $22,494 Is not included in 
the valuation for the year 1880 as given above. 

(4) That the plaintiff herein Is and wae a résident and a citizen of the 
state, as alleged in the pétition herein, at and before the commencement of 
thls suit, and was and is now a citizen and résident of said state. 

(5) That the plaintiff was a bona fide purchaser of the bonds in suit, in 
good faith, for value, and before maturity thereof, and without knowledge 
or notice of any défense whatever thereto, except that Imported by the con- 
stitution and laws of lowa, and was such owner and holder thereof, and 
coupons attached, at and before the commencement of this suit, and Is now 
such owner and holder thereof. 

(6) That the défendants and the independent school district of Rlverside 
are and were at ail times mentioned in pétition in thls case corporations as 
therein alleged, and the offlcers who signed said bonds were the duly elected 
and qualifled offlcers of said Riverside district at the time said bonds and 
coupons were issued and delivered, and that said bonds were signed by the 
offlcers by whom they purport to be signed. 

(7) That the bonds and coupons sued on are offered in évidence, and made 
a part of this stipulation and finding of facts. 

(8) That the bonds in suit of dates June 21, 1881, November 5, 1881, and 
March 11, 1882, were the only bonds of said district of Riverside ever pur- 
chased or owned by this plaintiff of the issue of those dates. 

(9) That the bonds in suit of June 21. 1881, purchased by the plaintiff, 
were issued, ànd formed part of a séries from 1 tO 40, inclusive, aggregatlng 
$23,700, issued in pursuance of a resolution adopted by the board of the in- 
dependent school district of Riverside June 21, 1881, and recorded in the 
secretary's record, reading as follows: 

"Riverside, Lyon Co., lowa, June 21, 1881. 

"Board of directors of the independent school district of Riverside met at 
the school district at call of the président. Members ail présent. The fol- 
lowing resolution was passed: 'Whereas, E. E. Carpenter comes before the 
board with bonds of said district bearing 10 per cent interest, and offers to 
surrender to said district, upon the issue and delivery to him new bonds of 
said district bearing 7 per cent., — the old bonds belng taken at 70 cents on 
the dollar, — bonds issued In the year 1873, or bonds issued in 1877 or latcr, 
at par, in exchange for new bonds of said district: Therefore it is resolved 
by this board that they issue the bonds of said district of Riverside, and said 
bonds shall be issued by the président and secretary and delivered to the 
treasurer to ex change as above stated. Said bonds shall number as follows: 
Bonds Nos. 1, 2, 3, 4, 5, 6, 7, 8, for one thousand dollars each; and bonds 
Nos. 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 31, 32, 33, 34, 35, 36, 37, 38, and 39, for flve hundred dollars each; and 
bond No. 40 for two hundred dollars, — and shall bear interest at 7 per cent., 
payable semiannually, on the flrst day of January and July of each year. 
The above-described bonds were issued and delivered to the treasurer for 
exchange. It is further resolved that the treasurer be authorized to ex- 
change any bonds in his possession for old bonds of said district at 50 cents 
on the dollar, and be allowed 2 per cent, commission for refundiug such 
bonds, as provided in the resolution of July 30, 1880.' 

"Board adjourned at call of président. G. W. Stoops, Président. 

"G. R. Matthews, Secretary." 

(10) At and prior to June 21, 1881, November 5, 1881, and March 11, 1882, 
the independent school district of Riverside had outstanding against the 
district évidences of indebtedness largely in excess of 5 per cent, of the value 
of the taxable property within the limits of the district. 

(11) Dnring ail the time from January 1, 1873, to March 11, 1882, the inde- 
pendent school district of Riverside had outstanding évidences of indebted- 
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ness agafnst ft. In Judgments and bonds, |argely In excess of 5 per cent, of 
the Value of the taxable propérty wlthin the Umlts of said district, as shown 
by the sévéral state and counly tax Usts for each of the years during the 
sald pèriod. 

(lâf That the bonds In suit W^e net tssued to refund, and dld not refond, 
any judgihent or Judgment bondti Issued by the Independent school district 
of RlTerside. '. 

(13) That prier to June 21, 1881, Judgpients were rendered in various courts 
agaiiist the said Independent school, district of Riverside on évidences of in- 
debtedness Issued by said disti^lct prior thereto, which said judgments amount- 
ed to $6,500, and remained lUi^aid and unsatisfled at the date «f the Issulng 
of tSe bonds In suit 

(14) On November 6, 1881, the sald Independent school district of River- 
side issued, for the purpose oif settling old bonds, bonds Nos. 18 to 30, in- 
clusive, aggregating $13,000. , 

(15) Thé bonds of March 11, 1882, purehased by plalntlfC, formed part of 
a séries nuipberedfrom 1 to 39, Inclusive, issued to one 0. W. Rollins in pur- 
suance of a resolution adopted by the board of directors of the défendant 
district on the,lltb day of Marcb, 1882, , and recorded In the secretary's 
record as foUows: 

"Riverside, March 11, 1882. 

"Board of directors of Independent district of Riverside, Lyon county, 
lowa, met at the school house In sald district on the llth day of March, 
1882. The followlng resolution was passed: 'Whereas, C. W. Rollins came 
before the board wlth a resolution to settle wlth the district some bonds of 
said district whlcfi he held, to the amount of $72,000.00, at 50 cents on the 
dollar, and take In exchange new bonds drawing 7 per cent interest, not 
countlng acerued Interest: Now, therefore. It Is resolved by the board that 
they issue bonds to the amount of $36,000.00, and exchange the same wlth 
the aforesaid C. W. Rollins, and also to allow the treasurer 2 per cent, for 
exchanging as provlded in resolutions of June 30, 1880. Therefore the secre- 
tary and président are authorized and dlrected to turn over to the treasurer, 
and take hls recelpt for the same, said bonds, to be numbered as follows: 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, lî, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 
$1,000 each; 25, 2Ô, 27, 28, $500; 29, 80, 31, 32, $1,000 each; 33, 34, $500 each; 
35, 36, 3T, 38, 39, $1,000 each.' 

•'There belng no further business, adjoumed subject to the call of the 
chalrman." 

(16) That the secretary's record of the Independent school district of River- 
side shows the resolutions upon which issued, and the date and amounts of 
the bonds Issued, from: the year 187T up to March lli 1882, as follows: 

July 12,1877. Refundlng bonds , $ 5,000 

Dec. 15, 1877. " " 6,000 

July 1,1878. •• " 8,300 

July 16,1878. " " 800 

Dec. 19, 187a " " 1,600 

June 21,1879. *• « 500 

July 15,1879. " " 3.200 

Sept 11,1879. " " 1,600 

Oct 15,1879. " " 5,200 

July 10,1880. •• " 3,300 

July 3,1880. " " 5,000 

June 10,1880. " ■ " :..... 10,000 

July 30,1880. " ?*' 4,500 

Dec. 4, 1880. " " 10,500 

Aprll 6,1881. '• " 1,700 

June 21, 1881. " " 23,700 

Nov. 5,1881. " " ,;. ' 13,000 

Feb. 15,1882. " ** 20,500 

March 11, 18S2. " " 36,000 

Total $160,400 
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. (17) Subséquent to the organlzation of the Independent school districts o( 
Alllson and Jaclîson, wliich by opération of law afterwards became the dis- 
tricts défendant, the said districts of AUison and Jaclison made a division 
of the outstanding liabilities of the old district, by which it -was agreed that 
two-thirds of the same should be pald by the said Allison district, aud one- 
third by said Jaclîson district, and ail of the judgments outstanding against 
the said old district, and ail of the bonds upon whlch judgments bave been 
heretofore rendered, and ail other reeognized liabilities of said district of 
Kiverside, bave been settled by the said districts in the above proportion. 

(18) That, in the agreement between the said districts as to liabilities, no 
account was taken of the outstanding bonded indebtedness of the old inde- 
pendent district of Eiverside, and neither of the said districts ever, by any 
contract or agreement, assumed or agreed to pay any part of the same, 
regarding and treating the said bonded indebtedness as void. 

(19) That the assessed valuation of the said Independent district of Eiver- 
side for the year 1883 was the sum of ?&8,168, and for the year ISSi $97,575, 
which was the last valuation of the old independent district of Kiverside. 

(20) That the assessed valuation of the rural independent district of Allison 
for the year 1885 was the sum of $72,973, and the valuation for the same 
year for the independent district of Jackson was the sum of $31,431. 

(21) That the assessed valuation for the independent district of Allison 
for the year 1899 was the sum of $141,510, and for the independent district 
of Jackson for the same year the sum of $81,788. 

(22) That the assessed valuation for the independent district of Allison 
for the year 1900 was the sum of $146,086, and for the independent district 
of Jackson for the same year was the sum of $83,608. 

(23) That the assessed valuation of the independent district of Allison for 
the year 1901 is the sum of $149,699, and for the independent district of 
Jackson for the same year $82,479. 

(24) TTiat in addition to the judgments rendered against the said inde- 
pendent district of Riverside, as set out in the stipulation heretofore Intro- 
duced in évidence, there were rendered in the district court of Lyon county, 
lowa, prier to the division of the said independent district, judgments 
amounting to $3,887.94, and which said judgments were outstanding at the 
time of the division, and which said judgments hâve since been satlsfied 
and paid off by said two new districts in the proportion of two-thirds by 
the said Allison district, and one-third by the said Jackson district. 

(25) That there were issued by the old independent school district of River- 
side $1,500 in judgment bonds, which said bonds were outstanding at the 
time of the said -division, and upon which said bonds judgments hâve been 
rendered in the district court of Lyon county, lowa, after défense made by 
the said districts, in the sum of $4,477.62 against the two independent dis- 
tricts défendant; the said judgments being divided and paid by the said 
districts in the proportion of two-thirds by the said Allison district and one- 
third by the said Jackson district; the said judgments being rendered by 
the court, two-thirds against the said Allison district, and one-third against 
the said Jackson district. 

(26) That prior to the division of the old independent district of Riverside 
into the two défendant districts, in the year 18S5, there bad been erected in 
the old independent district of Riverside only two school houses, the valua- 
tion of which was not to exceed $1,500. 

(27) That there are now pending in this court other suits against the dé- 
fendant districts, based on bonds issued by the Independent school district 
of Eiverside, aggregating $30,000 in amount. 

Parsons & Riniker, for plaintiff. 
O. J. Taylor, for défendants. . 

SHIRAS, District Judge (after stating the facts). When this case 
was first submitted to the court it was held that it would be nec- 
essary to proceed in equity, in that it did not appear that there had 
been a division or apportionment of the indebtedness of the original 
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independeôt district of Riverside between the présent défendants, 
whjch are rural independënt school districts carved out of the terri- 
tory ërabii-aced withih the original district. Upon the filing of the 
opinion tothat effect, leave was aslced and granted to amend the 
pétition, ànd to introduce évidence showing that in fact the défend- 
ant districts had made a division and apportionment of the indebt- 
edness of the original district of Riverside ; and it is now shown that 
subséquent to the organization of the défendant districts a division 
of liabilities was reached, whereby it was agreed that two-thirds 
thereof should be assumed by the rural independënt district of Al- 
lison, and one-third by that of Jackson, and it now appears that the 
questions at issue can bé disposed of in the présent action at law. 
The défense interposed to a recovery on the bonds sued on is that 
when the sanie were issued the indebtedness of the independënt dis- 
trict of Riverside exceeded the limitation imposed by section 3, art. 
II, of the constitution of lowa, upon the amount of indebtedness 
lawfully creatable by municipalities within the state ; the limit being 
the amount represented by 5 per cent, of the taxable property within 
the municipaHty, as shown by thfc laSt precèding state and county tax 
Hsts. The évidence showsj beyorid question that, whôn the bonds 
sued on were issued by the district of Riverside, the indebtedness of 
the district la;rgely exceeded the constitutional limit; and it is equally 
plain that thè enforcemèrit' thereof against the présent districts will 
impose a burden on the property now within the districts in excess 
of the S per cent, limit., Jf it is open to the défendant districts to 
prove and rely upon the facts as they are and were when the bonds 
sùéd on were issued, thètt it is <ilear that the défense based upon the 
constitùtioi^ial liinitatîon of| indebtedness is made out; for it is an 
admitted fàct that when the. bonds sued on were issued the Hmit of 
indebtedness had been iargely exceeded by the independënt district 
of Riverside. The highestvkluation of taxable property within the 
district of Riverside during its existence was that returned for the 
ypar 1878 in the sUm of $72,175.97, 5 per cent, of which is $3,608.79; 
and yet it is shown that between July 11, 1877, and March 12, 1882, 
-there were issued in the nàme of the district bonds to the amount of 
$160,400, or more than double the valuation of the property within 
the district; and the fraùdulent character of the bonds in suit is 
shown by the fact that those issued under the date of June 21, 1881, 
form part of orie issue of $23,700, and those issued under date of 
Mârch II, 1882, form part qfone issue of $36,000 and the only prop- 
erty possessed by the district, when it ceased to exist, as a resuit of 
this exceeding industry in the issuance of bonds, was two school 
hbuses, of a value not exceeding $1,500. 

On part of plaintiiï it is cbntended that the défense relied on is 
not available to the défendant districts, by reason of the récital found 
in the bonds to the effect that "this bond is issued in strict compli- 
ance with the laws of the state of lowa, and is within the constitu- 
tional lirait of indebtedness fixed by sec. three (3), art. 11 (eleven), 
of the state constitution" ; it being claimed that this récital brings 
the case within the rule announced by the suprême court in Chaffee 
Co. v. Pottér, 142 U. S. 355, 12 Sup. Gt. 216, 35 L. Ed. 1040, and 
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Commissioners of Gunnison Co. v. E. H. Rollins & Sons, 173 U. S. 
255, 19 Sup. Ct. 390, 43 L. Ed. 689, wherein it was held that the bond 
purchaser might rely upon the récital in the bond to the effect that 
the total issue did not exceed the limit fixed by the constitution of 
the State of Colorado. Thèse décisions are based upon the construc- 
tion given to the statute of Colorado which provides for the sub- 
mission to the electors of the county the question of the issuance of 
bonds to take up outstanding warrants; it being enacted that, in 
case the electors vote in favor of the proposition, the board of com- 
missioners may issue the same, in the form to be prescribed by the 
commissioners, and it being further declared : 

"The whole amount of bonds issued under thls act shall not exceed the 
sum of the county indebtedness at the date of the flrst publication of the 
aforementloned notice, and the amount shall be determined by the county 
commissioners, and a certiflcate made of the same, and made part of the 
records of the county; and any bond Issued in excess of said sum shall be 
null and void; and ail bonds issued under the provisions of this act shall be 
registered in the office of the state auditor, to -whom a fee of ten cents shall 
be paid for recording each bond." Sess. Laws Colo. 1881, p. 87. 

In construing this statute the suprême court, in Chafifee Co. v. 
Potter, supra, held that : 

"The statute, In terms, gave to the commissioners the détermination of a 
fact, — that is, whéther the issue of bonds was in accordance with the con- 
stitution of the state and the statute under which they were Issued, — and 
required them to spread a certiflcate of that détermination upon the records 
of the county. The récital in the bond to the efCect that such détermination 
has been made, and that the constltutional limitation had not been exceëded 
in the issue of the bonds, taken in connection with the fact that the bonds 
themselves dld not show such récital to be untrue, under the law, estops the 
county from saying it is untrue." 

The bonds sued on were issued under the authority conferred up- 
on school districts to issue refunding bonds by chapter 132, Acts 
i8th Gen. Assem. lowa, which enacts — 

"That any independent school district or district township, now or hereafter 
havlng a bonded indebtedness outstanding, is hereby authorized to issue 
negotlable bonds at any rate of interest not exceeding seven per cent, per 
annum, payable semiannually, for the purpose of funding said Indebtedness; 
said bonds to be issued upon a resolution of the board of directors of .said 
district: provided, that said resolution shall not be valid unless adopted by 
a two thirds vote of said directors." 

In the second section of the act it is provided that the treasurer 
of the district is authorized to sell the bonds at not less than par, 
and to apply the proceeds to the payment of outstanding bonds, or 
he may exchange such bonds for outstanding bonds, par for par. 
The facts stipulated by the parties show that the bonds of the date of 
June 21, i88i", were issued to E. E. Carpenter in exchange for bonds 
of the district then held by him in an amount greatly in excess of 
the constltutional limit. It cannot be gainsaid that there is great 
force in the contention of counsel for plaintifif that there is great 
similarity in the substance of the powers conferred upon the county 
commissioners under the Colorado statute and those conferred upon 
the school directors by the statutes of lowa, and therefore that the 
same force and eflfect should be given to the récital in the bonds sued 
on as was given to the récital in the bonds sued on in the Colorado 
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case: There are, howçver, différences; in the provisions of the sU^ 
ute in question. In that of Colorado the initiation of the proceed- 
ings authorizing the issuance of bonds is with the people of the coun- 
ty; it being provided that, upon pétition of 50 of the electors, the 
county commissioners shall publish a notice requesting the holders 
of warrants to submit a proposition for the exchange of the warrants 
for bonds, and, if a proposition is submitted, then the question of 
issuance of bonds is to be submitted to the electors of the county, 
and, if the proposition carries, then the commissioners must déter- 
mine the amount of bonds to be issued, making a certificate thereof, 
and the bonds issued must be registered in the office of the state 
auditor. By this act ,the commissioners are made a board with spé- 
cial authority to supervise the proceedings connected with the sub- 
mission of the question to the people of the county, and with ex- 
press authority to détermine and certify the amount of bonds to be 
issued. In the case of school districts in lowa no such extensive 
powers and duties are imposed upon the directors by the provisions 
of chapter 132, Acts i8th Gen. Assem. That act simply confers on 
school districts the power J;p issue refunding bonds provided the res- 
olution to that end is approved by three-fourths of the directors. 
If it be held that the reç^ital in the bonds sued on estops the district 
from showing that the bonds are void, because they exceed the con- 
stitutional limit, then it follows that the constitutional provision is 
practically rendered valueless, in that it is declared that the officers 
whose power and authojity were intended to be limited by the pro- 
vision can avoid its efïect by the easy expédient of reciting in the 
bonds that they do not eXceed the; limit. It is contended that the 
protection of the people lies in their power to elect strictly honest 
officiais, but it must be admitted that this is not within the absolute 
power of the: people. When the constitution of the state was adopt- 
ed, many provisions were inserted thërein for the protection of the 
people against the unHnjited abuse, of officiai power; and among 
others is the limitation- on the création of municipal indebtedness, 
and this limitation is cot|Ched in thé strongest terms; and, as is said 
by the suprertiè court fri Doon Tp. v. Cummins, 142 U. S. 366, 12 
Sup. Gt. 220, 35 L. Ed. 1044,: . 

"The scope and meanlng of this provision of the fundam entai and para- 
mount law of th« i^tate are çlear and unmistakable. No municipal corpora- 
tion 'shall be allosced' to çpntract debts beyond the constitutional limit. 
When that llmlt hâs bèen rejiched, no debt can be contracted 'in any man- 
ûér or for any pijrpose.' * * ♦ Thfe prohibition is addressed to the legis- 
lattjré, as well as tb ail municipal boards and officers, and to the people, and 
forbids any and ail of them tb create or to >give binding force to any debts 
pf the corporation In excess .of the llmlt pre^cribed. * * ** The power of 
the législature In this respect being restrlctéd and controUed by the consti- 
tution, any statute whlch purpOrts to aùthorize a municipal corporation to 
eontract debts In Any mànner or for any purpose whatever in excess of that 
limit Is to that estent unconstltutional and vold." 

Under this construction of the constitutional provision, it cannot 
be held that it is within the power of the législature of lowa to dé- 
clare that the inhibition of ;the constitution cannot be availed of to 
defeat bonds issued by school districts which contam the récital that 
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tiiey do not in fact exceed the limitation. In other words, it is not 
within the power of the législature to déclare that a mère récital in 
the bond shall defeat or avoid the constitutional provision. In view 
of the stringent restrictive force of the limitation on the création of 
municipal indebtedness contained in the constitution of lowa, it can- 
not be broadly held that a purchaser of a school district bond is au- 
thorized to rely solely upon a récital therein found that the debt 
created by the bond does not exceed the limit. He should be held 
to the inquiry of the source and extent of the authority possessed 
by the officiais executing the bond, especially when the bond itself, 
as in this case, points out the means by which the would-be pur- 
chaser can ascertain whether he can rightfuUy rely upon the récitals 
of the bonds or not. It is settled by the décisions of the suprême 
court that, regardless of the récitals in the bonds, the purchaser is 
bound to take notice of the constitutional provision, and of the 
amount of the taxable property within the municipahty. Lake Co. 
v. Graham, 130 U. S. 674, 9 Sup. Ct. 654, 32 L. Ed. 1065 ; Commis- 
sioners of Gunnison Co. v. E. H. Rollins & Sons, 173 U. S. 255, 19 
Sup. Ct. 390, 43 L. Ed. 689. Under this rule, when bonds issued 
by a municipality created under the laws of lowa are offered for sale, 
the purchaser is bound to take notice of the limit of indebtedness, 
and he is bound to take notice of the authority possessed by the offi- 
ciais executing the bond. In this case the bond, on its face, recites 
that it is issued under the provisions of chapter 132, Acts i8th Gen. 
Assem. lowa ; the act being printed in full upon the back of the bond. 
In terms, it authorizes a school district to issue refunding bonds up- 
on the adoption of a resolution by the board of directors, three- 
fourths of the directors voting therefor. The bond further recites 
on its face that it is issued in conformity with a resolution of the 
board of directors at a meeting thereof held June 21, 1881. This 
resolution thus referred to shows on its face that the issue of bonds 
therein provided for is in an amount largely in excess of the consti- 
tutional limit, as it directs the issuance of 8 bonds for $1,000 each, 
31 bonds for $500 each, and i for $200, or in ail $23,700, thus pro- 
viding for an issuance at one time of an amount of bonds equal to 
the value of one-half of the taxable property in the district. ' Is it 
open to the plaintif? to say that she was not bound to take notice of 
the provisions of the resolution of the board of directors, which is 
referred to on the face of the bonds, and which in fact she must rely 
upon in connection with the provisions of chapter 132, Acts i8th 
Gen. Assem. lowa, as the source of the authority of the district to 
issue bonds in any amount? If she was bound to take notice of the 
resolution, then she had notice of the fact that the séries of bonds, 
which included those purchased by her, issued under that resolution, 
greatly exceeded the constitutional limit, and further that the bonds 
proposed to be refunded and held by E. E. Carpenter were largely 
in excess of the limit allowed by the constitution ; and thus she was 
chargeable with full knowledge of the facts showing that the récital 
in the bonds that the issuance thereof would not exceed the limit was 
false. It certainly is the law that a purchaser of a municipal bond is 
bound to take notice of the matters recited in and appearing upon 
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thfi face of the bond, and, when a bond expressly déclares that it is 
issued under the authority of a named resolution of the municipal 
officiais, this referçrice makes the resolution a part of the bond, in 
such sensé that the purchaser is bound to take notice of its provi- 
sions. Under the décisions of the suprême court, the purchaser may 
rely upon the récitals in the bond to the efïect that the officiais hâve 
follovi'ed or performed the acts iby them required to be donc by the 
State statute or resolution of; the board; but a récital to the efïect 
that the bond is issued in conformity with a resolution of the di- 
rectors adopted at a giveh date is not a récital of the terms of the 
resolution, but is only a statement that the provisions of the resolu- 
tion hâve been followed or carried out. For knowledge of the pro- 
visions of the ;resolution, référence must be made to the resolution 
itself. Thus the récital found in the bonds in suit, to wit, that the 
same were issued in conformity with a resolution of the board of 
directors passed June 21, 18811, authorized the plaintifï to assume that 
ail the provisions and requirements of the resolution had been ob- 
served ; but the provision of the resolution was that bonds should be 
issued in the sum of $23,700, and theref ore in this yiew there is no 
escape from the conclusion that the plaintifï was charged by the 
terms of the! bonds with notice that the issue of which they formed 
part were in excess of the légal limit. To avoid this resuit it must 
be held that, although the bond on its face cited the act of the lég- 
islature and the resolution of the board which were relied on for the 
authority to issue the bonds, nevertheless the purchaser is not re- 
quired to know or to take notice of the terms and conditions therein 
contained. If this is the rule, then if the législature of the state 
should pass an act authorizing the counties of the state to issue bonds 
to an amount equal to 50 percent, of the taxable property within the 
county, and such bonds should be issued, containing a récital that 
the bonds were issued in pursuance of and in conformity with the 
act of thé législature, persons would be protected in purchasing the 
same, on the theory that they were not chargeable with knowledge 
of the terms and provisions of the act which authorized their issu- 
ance. Due force and efïect can be given to récitals such as are 
found in the bonds in suit without going to the extrême length of 
holding that by reason thereof a purchaser of the bonds is not to 
be held chargeable with notice bf the terms and conditions contained 
in the resolution of the board of directors ; the adoption of a resolu- 
tion by the board being a necessary step, under the law, in the créa- 
tion of the right to issue bonds. 

The conclusion reached is that the plaintiff, when she bought the 
bonds in suit, was bound to take notice of the provisions of chap- 
ter 132, Acts i8th Gen. Assem., and of the resolution of the board 
of directors adopted June 21, 1881, both of which are cited and re- 
ferred to on the face of the bonds a:s the sources of authority for 
the issuance thereof; that the resolution thus brought to the notice 
of the plaintiff çharged her with kno\yledge of the fact that the sé- 
ries of bonds of which those purchased formed part, and which were 
directed to be issued by the resohition of June 21, 1881, amounting 
to $23,700, were so issued for the purpose of being exchanged for 
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bonds of an equal or greater amount held by E. E. Carpenter; that 
the plaintiff was thus charged with knowledge of the fact that Car- 
penter was holding bonds in an amount greatly in excess of the con- 
stitutional limit, and that the exchange proposed by the resolution of 
June 2ist would not impart validity to the bonds then issued, if the 
bonds for which they were exchanged were themselves void by rea- 
son of the constitutional limit; and that the récitals in the bonds 
sued on are not of such a character as to enable the. plaintifï to es- 
cape from the conséquences of the knowledge chargeable to her by 
the matters recited in the bonds themselves. Being chargeable with 
knowledge of the terms of the resolution of June 21, 1881, the plain- 
tifï knew that the issuance of the bonds directed by that resolution 
in fact violated the constitutional limit, and the plaintifï cannot, there- 
fore, estop the défendant districts from proving the actual truth of 
the situation, to wit, that the séries of bonds directed to be issued, 
and in fact issued, under the authority of the resolution of June 2ist, 
were greatly in excess of the limit, and are therefore void if viewed 
as afi original issue, and are equally void viewed as refunding bonds, 
because exchanged for bonds which in themselves exceeded the lim- 
it, and which are not shown to hâve been enforceable against the dis- 
trict when they were exchanged. 

Judgment will therefore be enter ed for the défendants. 



WOOD et al. V. JÔJDIBT GASLIGHT CO. 
(Circuit Court of Appeals, Seventh Circuit. November 5, 1901.) 

No. 797. 

Damages— Brbach of Contract. 

PlaintlflEs eontracted to buUd a gas holder for défendant It being an 
express requirement of tlie contract tbat the liolder sliould be completed 
by December Ist. It was not in fact completed untll January 15th fol- 
lowing. The évidence showed that défendant dld not require such 
holder for use except during the months of December and January each 
year, when the consumption of gas by its customers was nnusually 
large. Held, that the time of completion was of the essence of the con- 
tract, andi In the absence of évidence of spécial damages, défendant 
was entltled to recoup, as damages against the unpaid balance of the 
contract priée, a sum at least equal to the légal interest. for one year 
on the amount already paid on the contract, and the cost of the land 
on which the holder was situated. 

In Ërror to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The action In the Circuit Court was by the plaintlffs-in-error, citlzens of 
the State of Pennsylvania, against defejidant-in-error, a corporation under 
the laws of Illinois; and grew ont of a contract wherein the plalntifCs-in- 
error agreed to construct for the defendant-iu-error a gas holder for the 
contract price of Twenty-five Thousand Dollars, of which $9,616.89 is still 
unpaid. For this balance the suit was brought. ■ 

At, and bef ore, the making of the contract in question, the def endant-In- 
error was engagéd in the manufacture and distribution, of gas in the Oity of 
Joliet, m. Its plant had a manuf acturing capaclty of 287,000 cublc f eet, 
but a storage capaclty of about 90,000 f eet only. This storage capaclty 
seems to bave been sufficient for the needs of the entire year except during 
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tJjftlJnoi^ftSiOll Deceftiber apd 'Jtinùarj', -wtoen; because of the Holldays, and 
th^ tacreafle^,J|ngths ofthç nlghts.tlie demandfor gas was greatly Increascd. 
Tomeçttoiç partlcular neea,'the contra et iE question was contemplated. 

ïulyrSrdi-lsg», défeiidaiit-iii-errbr wrote to the plaintlffis-in-error, asking 
for a proposition on » hoMerin'étiBél'tank et & èapaelty of 300,000 (eet, and 
added; 'f WHIfyQW Klndly stàte ■wihether or notyou can hâve thls holder com- 
pleted by December, flrst of tWs year. There Is no necessity for us to bulld a 
holder'thls year uniess It can be completed by that date"; to whlch, the plain- 
tlfCs-iti-error, Jîily ietli, replted, gtating the prlte of ?25,000, but making no 
référence tel thé. tlîne for oomplètîôn. July 18th def éndant-in-error acknowl- 
edged the letterof: July ISthV statlng It Vould give plalntifïs-in-error the con- 
trapt at once tOibpUd the holderiat the priée ^tated, prorlding the plaintiffs- 
In-error wcfuld gùai'antee to ba-vethepame coœpletéd on or before December 
flrst of the currént yeâr, and' added: "Uniess It Is completed before Decem- 
ber flrst of tilô yéar, we should not care to bave It teady before the middle 
of September or iQotober, 1900» If.you cannot: guarantee to hâve the holder 
completed by December flrst, wqjSha^ certalnly adyertlse for blds based on 
conjplétlon at any Ûme before Oetober flrst of next year, and know we can 
savé oiffselves some money by so dolng. , As I sald, hbwever, we are willing 
tO'pây you. your prlce on an kbkoliite guarantee that It wlll be flnished by 
December: flrat,' provWlng the détails and spécifications are satlsf actory" ; 
to which,_ glaintiffs-in-error repUed by, tfelegram* July 22nd, as follows: "Can 
complète! hôldeir! , by December; flrgt If niateriaï Is ordered immediately." 
July 3lst foUowing defendàJlt-iU-errot' replled: "We accept your proposition 
for Joliét; must be done Déèem'ber flrst." 

Thereupon, plaintliïs-ln-error began the conistraction of the holder, but it 
was not flqisl^ed until the VTfb of January following. January 15th the 
holder was accepted by the defendant-In-error, "subject to our final settle- 
ment Tvlth your company", and. was flUed wlth gas, whether for trial or 
storage does not clearly appear. 

A jury having been waived, the case wa,s submitted to the Court for trial, 
by whom It was ffibnd that b^ re'asotî oif thé delay in the eompletion of the 
holder, , th^ .défendant- iurerror was damaged to the extent of Twelve Hun- 
dred Dollare, ($1,200) ; and & Judgiiient was rendered for thé balance of tlie 
contract price, less this sum. Prom. this flnding and Judgment, this writ is 
prosecuted. 

Henry C. Wood and Thbinas C. Clark, for Plaintiffs-in-Error. 
Ralph R. Brâdley, for Defendant-îii-Erfor. 

Before JENKINS and GROSSCUP, Circuit Judgesy and BUNN, 
District Jud|^. ■ ' ' 

GROSSCUP, Circuit Judge. The eompletion of the holder by 
the first ôf December,' iS^ç, was, in our opinion, of the essence of 
the cbntr^ft,; aft^'jîf thé'plairitiffs-in failed in this respect, and 

such faiîure resuïteci' iri (lamage to the defendaiit-in-error, such 
damages çould properly be recçuped against the unpaid balance of 
the contract pl-iee. Abôùt,t|iis thère seems to be no question. The 
principal questions in the ca^é concerii the proof, and the measure of 
damages.' [■-■.v;i: '■ 

No évidence Mvas ititroduced rèfejp'eçtihg damages, other than that 
thfi holder cônstrycted. W^s ..uséless to, the defendant-in-error ex- 
(îftpt during the months of December and January; and proof tend- 
ing to show that but for thC' defendant^in-error's anxiety to hâve 
the hOldèr teady'by thè fîrstf'ef '©ecemb the contract could hâve 
been let'at a figure' cônsidérabiy;,lëss^^^ saving amounting prob- 
àbly to three thousançi dollars. We ilo not deem it necessary to 
inquire whether the fact last stated could be made the basis of re- 
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covery or recoupment. We think the first fact, viz. — that tlie holder 
was useless except during the months of Deceiriber and January — 
discloses in law a definite measure of damage. 

The amount allowed by the Circuit Court is within a few dollars 
of a year's interest at five per cent., (the légal rate in Illinois), upon 
the contract money already paid and the amount invested in the 
land upon which the holder was erected. Whether the computation 
should not hâve been made upon the contract price, with the land 
investment added, is a question weneed not pass upon, for the de- 
fendant-in-error is not complaining; nor need we ascertain that 
îhis was the measure upon which the Circuit Court actually made 
the calculation. It is sufïîcient to support this judgment that the 
law justifies such a rule of damages, and that the record furnishes 
the facts to which it can be applied. 

It seems plain to us that the defendant-in-error was entitled to 
the loss it sufïered by reason of the plaintififs-in-error's default. In 
the absence of spécial damages, such a loss seems correctly measured 
by the investment tied up on account of the breach. It is of no 
conséquence, that immediately after the completion of the holder it 
may hâve been used for storage purposes. The point is, that it 
was not needed for that purpose, and that, therefore, pwing to the 
plaintifïs-in-error's default in the matter of time of completion, the 
investment represented by the holder was prématuré to the extent 
of an entire year. Unless this rule is applicable, the defendant-in- 
error would hâve been put, without his fault, ând by the failure of 
the other party to the contract, to a loss without a remedy. The 
rule we hâve adopted is in our opinion sufficiently supported in the 
case of Mining Syndicate v. Fraser, 130 U. S. 611, 9 Sup. Ct. 665, 32 
L. Ed. 1031. 

The judgment will be afïirmed. 



MILLER V. NORTHWESTERN MTIT. LIEE INS. CO. OF 
MILWAUKEE, WIS. 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1901.) 

No. 397. 

LiFB Insueance— Creatiok dp Contkact— Authority of Local Ageht. 

An application for llfe Insurance was made and delivered to a local 
agent, containlng a clause that no statement or représentation made by 
or to the agent should be blnding on the company unless reducèd to writ- 
Ing and àpproved by Its officers at Its home olflee, in another state. The 
appllcant gave his check for the amount of the flrst premium to the 
agent on the statement of tbe latter that if he did so the Insurance would 
! be in effect f rom that date, but that the company would hâve to approve 
the application. The application and check were fbnvarded to the state 
agent, who retained the cbeck and sent the application to the company, 
which wrote for further information in certain particulars. In reply the 
applicânt wrote directly to the compa:ny, giving such Inforrùation, and 
statlHg that if not satisfactory it should consider the application with- 
drawn and return his check. The company rejected the application, 
and so advised the state agent, who wrote the local agent, notifying him 
of the fact, and returning the paymeut received. On the day such letter 

111 F.— 30 



466 , m FEDERAL REPORTER. 

. 'wa^ written the açplicaHt dled, but neither the company aor the state 
&gmf n^d àny notice 6f his sickness until af ter hls death. The executor 
rèïtiseia tb accept 'tepfàymeiît of the money, and sued to recover the 
amount o( the insurance. ÏÏM, that no contract of Insurance was made; 
that the local agent had no authorlty, elther actual or apparent, to make 
the sanie,:eveni If he had attempted to do so, and the applicant evldently 
nnderstpod guch'fact, as showii by hls letter asking the company to con- 
' sidér Ms application ""wlthdrawn" If his statement was net satlsfactory, 
and was not mlsled so as to create any estoppel agalnst the company. 

In Error.tto the Circuit Court of the United States for the Western 
District: Qf Virginia. 

In Juné, 189S, the défendant, ; a Ufe ■insurance company created by and 
organizediUBder the laws of the state of Wisconsln, with Its home office at 
Milwaukeei Vas doing business In the state of Virginia; T. A. Oary at 
Rlchmohd, Va.; bèing its stfcte agent, and Wm. H. John its local agent at 
Coeburn, in said state. On the 7th day of June; 1898, Hobart Miller, the 
plalntifl'S testator, who llved at Coeburn, . made application through John, 
the loc£(l ag«!nt(. for a $5,000 policy under the 20-year endowment plan of 
said coOiÇiany.;! The application çong^sted of three parts, numbered 1, 2, 
and 3. Pattl 6t the application was feigned-by Miller, and was dated at 
Coeburn on the ?th day of Junè, 1898. This part contained a clause to the 
efiCect thaï; no statements, cepresentations, or information made or given 
by or to the agent taking the application for the policy, or to any other per- 
son> : sh^ulig., he blnding on the company, or in any manner affect its right, 
iinless suclij statements, représentations, ,or information, were reduced to 
writing and pr^e'nted to and approved by the officiais of the company at the 
home offloéj : It iwas furthOT stipulated in the said part that ail the state- 
ments and ^nswers written in the application, including those thereafter to 
be made tp the médical examiner, were warranted to be trûe, and to be full 
and fair ahswefs to the questions offered to the company as a considération 
for the contract îfor ihsurance, and, further, that the contract should not take 
eflféct until the firstpremium was pald during thelife of the person proposed 
for insurane0,.(^iid whlle he wà^ in good health. On the 13th of June, 1898, 
MUler executed parte 2 and 3 of the application, by submitting ta 4 médical 
examination, which was required by the rules of the company under the 
terms of the application. On the lith of June, 1898, Miller paid to John, 
the local agent, by his check of that date, $241.20, and took the following 
receipt: 

"Received of Hobart Miller $241.20, as flrst annual premium on policy for 
$5,000 witt .Northwestern Mutual. 

"[Signed] ../t , ; Wm. H. John." 

The following was John's testimony, and the only évidence on the trial, 
relative to wbat occurred betwfeen him and the applicant in connection with 
the payment of the premium: "I could not be positive, but I know the con- 
versation occurred between Mr. Miller and myself elther on a prier occasion 
or at tl^%t time [nje^nin^ -When the receipt w^s given], and it was something 
l^ke.fhîs: WhJBP I iRsked him If he ,wanted trfàccompany the application 
vsrîtCa paymfnt Ifp.^ked wh8,t/iyfiuld ,be,the dltterencé, and I told him if 
tïie,çheck.a,ç<îojijpaiaied the appjjtçatioh the insipance would.be in effect from 
tl^atrdate; andb^fore,! coulfl sîiy ànytlïing he ssîîd, 'Of cqurse, the company 
mnit afcêpf thé, application.'; 1 said the cpmpany would haveto approve it, 
a4<J,he said, 'ïes.' " On the date thp check, was given, John forwarded the 
appïiça.tiop, cpnBlsting , of t}iQ tWee parts, witÉi appllcant's check for the 
pretniiHn, to Cary, the state àgen,t at Jtichmqhd. It reached Cary on JUne 
1&;,1^98. Cary,, finding that thé application vas in some respects inaccu- 
ratély made ou^ rej:urned it pn.jjie ganié.day that he recelyefi it to John for 
objçpectlon; «and it came baqi: tot!arycorrected,,aijd, was, received by him 
Qp,the'20th of June, 1^.8, andhe mailed it thè same day to the home office 



MILLER V. NORTHWESTERN MOT. LIFE INS. CO. 467 

of the Company, at Milwaukee, where It was received June 22, 1898, In due 
course of mail. The cheek, however, Cary retalned, and placed to hls own 
crédit in a Richmond bank. 

Miller, in his médical examlnation, wlien asked as to the use o£ intoxicating: 
beverages, made a statement showing that be drank both whisky and béer, 
and sometimes in more than moderate quantitles, but stated further that he 
had used neither whisky nor béer to the extent of intoxication during the past 
10 years. On the 24th of June, 1898, the médical director of the company at 
Milwaukee wrote Cary, the agent at Richmond, calling his attention to the 
answers of the applicant relative to the use of intoxlcants, and asking for 
additional information on that subject. This letter was received by the 
Kichmond agent on the 27th of June, 1898. and on the same day he communi- 
cated its contents to John, the local agent at Coeburn, in a letter of that 
date. John informed Miller, and the latter wrote a letter on July Ist from 
Coeburn, addressed directly to the company, which is as follows: 

"Northwestern Mutual Life Insurance Company, Milwaukee, Wis. — Gentle- 
men: Your Mr. W. H. John, of this place, bas shown me your letter to him 
of the 27th of June, and has asked me to write you, covering the ground out- 
lined by it. Dr, Wolfe and I both thought the questions propounded upon 
the application blank had been fully answered, but I will try again. It is 
Impossible to make a statement showing just what I drink a day, for some- 
times I take nothlng for several days, and then, again, if I am with friends 
I drink more freely than ordinarily. I very rarely drink béer in winter, and 
In summer I very rarely drink both béer and whisky upon the same day. 
Occasionally I do so, but very occasionally. My drinking dépends greatly 
upon circumstances, and varies greatly. I drink half a pint of whisky a 
day occasionally only, — say once in two weeks. I hope this statement will 
be satisfactory. If it Is not, please return me the check' f orwarded to you, 
and conslder my application as withdrawn. I hâve already, without any 
fault of my own, been out of my money since June 14th, and I do not care to 
let the matter drag any longer. Truly youra, 

"[Slgned] Hobart Miller." 

This letter was transmitted by John to Cary, the state agent at Richmond, 
and was received by the latter on the 5th day of July, 1898, and was Imme- 
diately on the same date transmitted to the home office of the company at 
Milwaukee, where it was received on the evening of July 7, 1898. On July 
9th the application of Miller, together with his letter of July Ist, was finally 
considered by the médical department of the company, and the application 
unconditionally rejected on account of the habits of the applicant. The agent 
at Richmond was advised of this action by letter from the home office of the 
company dated July 9, 1898, which was received by him on July llth; and 
on the same day the agent at Richmond sent notice of the rejection of the 
application to John, the local agent at Coeburn, Va., inclosing with the notifi- 
cation a check to the order of Hobart Miller, the applicant, for the $241.20 
which had been previously paid as premium. On the llth of July, 18S8, 
the applicant died from sickness, and when the letter of notification that the 
application for Insurance had been rejected and the check reached John, at 
Coeburn, the applicant was dead, and there was no one to whom the check 
could be paid. The défendant had no notice of applicant's sickness at the 
time the application was rejected; nor was the agent at Richmond Informed 
of his sickness and death when the notice was received by him and f orwarded 
to John, the agent at Coeburn. The applicant, Hobart Miller, left a last 
will and testament, which was duly admitted to probate in the county of 
Wlse, in the state of Virginia, and the présent plaintifE, lî. Spencer Miller, 
was duly quallfied as executor thereof. As soon as the plaintiff qualifled as 
executor, John tendered him the $241.20 premium which had been paid by his 
testator, but the plaintiff declined to accept it, and the same was deposited 
by the agent to the plaintiff's crédit in a national bank in Philadelphia, where 
it still remains. This suit was then brought by the executor in the circuit 
court of Wise county, In the state of Virginia, and removed by tlie pétition 
of défendant to the circuit court of the United States for the Western district 
of Virginia, on the ground of diverse citizenship. The plaintiff's action is 
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teespass on the case In assumpslt, ; and be clalms damages In the sum of 
$&,0OO, an# Inteyest troia>tl»Hth day. o£ July, 1898. The circuit court, In the 
trial, after liearing the évidence, dlrected a verdict for the défendant, and It 
Was so retflrned hy the jury, to whlch the plalntlffi excepted, and sued eut hls 
wrlt of error, by which the case Is brought hère for review. 

Daniel Trigg, for plaintifif in error. 
William H. White, for défendant in error. 

Béfdre GÔFF, Circuit Judge, and MORRIS and BOYD, District 

Judg«S.; : 

BOYp,|, District Judge (after stating the facts). The application 
consistirig' ôf the three parts put in course of préparation on the yth 
of June, with John's receipt for the first premium, given June I4th, 
and forwardéd together on the last-named date to the state agent 
at Richmond, çonstituted the initial step of the parties in this trans- 
action. This was the proposai of Miller, the applicant, for a policy 
of insurance Upon his life in the defendant's company, and, accord- 
ingto th^ ternis of the application, the right was reserved to the 
company to accept or reject the proposition ; for it is set forth in 
express terms that the stàtêménts and représentations made either 
to or by thè' agent taking the application should not be binding on 
the company, or in any way affect its right, unless reduced to writ- 
ing and approved by the company at its home ofKce, which was in 
Milwaukee, Wis. Certainly, sO far there was no obligation resting 
on the Company, for the application had not yet reached the place 
for approval. There was no unreasonable delây on the part of the 
company's agents, under the circumstances, in forwarding the ap- 
plîca,fiôn t<j the hpme office ;. for wheri Cary received it at Richmond, 
On thè iôth of Juiie, twp days after it was sent from Coeburn, he 
discovered inaccuracies and returned it for correction. The correc- 
tions were made; the application sent to him, he mailed it at once, 
and it was reçèived at the horne office in Milwaukee on June 22d. 
After an eJi^attilination the company, through its çhief médical officer, 
by letter dated June 24th, called for further information in regard 
to applicant's use of intoxicating liquors. The state agent at Rich- 
mond teceiyed the letter asking this information on June 27th, and 
at once cotiimuhicàted its contents to John, the agent at Coeburn. 
John çalled upon the applicant, and the latter answered the inquiry 
by his letter of July ist. In this letter the applicant réitérâtes, in 
substance, thfe ànswers he had given to questions upon the same 
subject in, the application, and goes further and admits in his letter 
thàf his application is only pending the action of the company, and 
asks, if his explanation . is not satisfactory, that the company will 
return his éheck and consider the application withdrawn. We think 
the court may takè judicial hotice of the way in which contracts for 
iiisurance are usually regulated. Abb. Tr. Ev. (2d Ed.) p. 590, par. 
5i There is nothing hère to support the theory that John was in- 
vested by this company with any power or authority beyond that 
usually confided to local life Insurance agents; that is, to explain 
the character of their principal's business and opérations, and to 
solicit and forward applications or proposais for policies, accom- 
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panied by the statements of applicants and the necessary médical 
examinations. It is true that John stated to the applicant at the 
time of the payment of the premium, or about that time, that if the 
premium was paid the insurance would take effect from that time; 
but he then and there quaUfied this statement by saying that the 
Company would hâve to approve it, to which the applicant assented. 
It is thus shown that applicant understood fuUy at the time the 
premium was paid to John and the application forwarded that there 
was no contract, and that the application must be passed upon and 
approved by the company at its home office before it became binding 
upon the latter. If there was any uncertainty as to how the appli- 
cant regarded the situation when he paid the premium, he himself 
has set the matter at rest by his letter of July ist, in which he gives 
additional explanation as to his use of intoxicants, and, after ex- 
pressing the hope that his statement would be satisfactory, says, 
if it is not, to return his check and consider his application with- 
drawn. Hère the applicant in unmistakable terms admits that there 
was no contract; that the matter was still in fieri, and dépendent 
upon the action of the company for its completion. The accept- 
ance by the company of the applicant's proposai was essential to the 
création of a contract of insurance. Insurance Ce. v. Young, 23 
Wall. 85, 23 L. Ed. 152; Insurance Co. v. Ewing, 92 U. S. 377, 23 
L. Ed. 610; Giddings v. Insurance Co., 102 U. S. 108, 26 L^ Ed. 92. 
Under the circumstances, we do not deem it necessary to discuss 
at length the power of the agent to bind his principal. It is well 
settled that he can only do so when acting within the scope of his 
agency. An oral contract of insurance, in order to be valid, must 
be definite as to time, rate of premium, etc., and the évidence ad- 
duced to establish such contract must justify the inference that the 
same was completed. Was there any completed contract in this 
case? The plaintiff in error relies on the statement of John, the 
local agent, that the insurance would take effect from the payment 
of the premium. This action of John, taken alone, is not sufficient 
to bind his principal ; for neither the fact nor the scope of agency 
can be proved by the agent's acts, représentations, déclarations, or 
admissions. The agency must fîrst be established, and either a spé- 
cifie authorityj or one of so gênerai a nature as to give him authority 
to do the act in question, or a subséquent ratification with fuÎ! 
knowledge, or a holding out to the world, must be proved. It is 
a settled principle that: 

"Third parties dealing with an agent are put upon thelr guard by the very 
fact, and do so at their own risk. They cannot rely upon the agent's as- 
Bumption of authority, but are to be regarded as deallng wlth the power 
before them, and musfe at thelr péril, observe, that the act done by the agent 
îs legally Identlcal with the act authorized by the power. Especially is this 
the case with one deallng with an agent whose authority he knows to be 
Bpeclal. And It is the duty of ail having transactions with an agent In his 
représentative capacity to inquire Into the extent of his authority." 1 Am. 
& Eng. Enc. Law, p. 987, and cases cited In note. 

The whole course of the transaction under considération, in our 
opinion, supports the conclusion that the apphcant fully understood 
John's position, — that he was merely the instrument of negotiation. 



47Q lll.FBDBKAIi REPORTER. 

and that ,m0; contract of insurancé was effected until the application 
wasapproved, by the Company at its homci office, and the policy 
issued.',;Tlje conversation between John and the appHcant with réf- 
érence to the payment of the premium bears out this conclusion; 
for, although John told applicant that the Insurance would take 
eff ect from the time of the payment of the premium, he qualified 
this statement by saying that the company would havë to approve 
the applicatién^ to which the applicant assented. The receipt given 
by John does not sustain the contention that the payment of pre- 
mium at that time bound the company. The receipt does not in 
itself contain any terms which can be construed into a contract to 
insurë. On; -the other hand, it expressly recites that the money paid 
by the applicant to John was ^ paid as the first annual premium on 
policy for $5,000 with the Northwestern .Mutual. No policy was in 
existence wheh the receipt was given, bécause none had been is- 
sued. The application I which accompanied the premium was ap- 
plicant's proposai for insui'ance, subject to the approval of the com- 
pany;' the approval to bè'in the form of a policy, which, when issued, 
became the évidence of the company's obligation. It was the first 
pfèmiùm upon this policy, when issued, that the applicant was pay- 
ing, and we are unable to fiiid any other conclusion consistent with 
rêason and intelligent business dealing. ; 
The judgmerit of the circuit court is affifmed. 



PAEKER et al. V. MOORB. 
..(Circuit Court, D. South CaroUna. October 22, 1901.) 

CONTRACTS— PURCHASB OF COTTON FOE FdtUBE DelIVBRY— VaLIDITY UnDER 

SouTô Carolina Statutb. 

Rev. St. S. 0. 1893, § 1859 et seq., déclares vold every contract for the 
sale of certain articles, Includlng cotton, for future delivery, uuless the 
party cohtractlng to séll shall at thè time be the owner of such article, 
or the owner's authorized agent, or unless It Is the bona flde Intention 
of .both parties to the contract at the time of making the same that the 

, said article shall be deliverçd and received in kind at the time for deliv- 
ery speciâed. The statute also places the burden upon the plaintiffi in 
any action based on such a contract tôbring the case wlthin its provi- 
sions, to be entitled to recover thereon. Held, that under such statute a 
broker who advanced margiss for his principal to protect a purchase 
of cotton for future delivery on the New York Cotton Exçhange could 
not recover the same from the principal, where the latter testifled that 

■ it was not his intention ât any time tO' receive or pay for the cotton, 
but to make a cash settlement in accordance with the difCerence between 
the market and contract prlce, notwithstandlng the fact that under the 
rules and by-laws of the eisehange,' subject to which the défendant knew 
the contract to hâve beeil tuade, and to which he assented, actual deliv- 
ery in kind, or ac6eptance and payment, could be enforced by either 
party. The statute goes behlnd the coiitract Itself, and makes the actual 
intention of both parties that there should bè a delivery and acceptance 
essential to its validlty, and the rlght to enforce delivery is not incoh- 
sistent with an intention not to insist on such right. 

Fédéral Courts— Rulbs dp Evidence— State Btatdte. 

Under the provisions of the conformity act (Kev. St. TJ. S. § 721), the 
rules of évidence of the courts of a state, establishèd by statute or decl- 
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sion, become those of a United Stales court slttlng therein, in actions 
at law.i 

At Law. On entering ofder of nçnsuit. 

Duncan & Sanders and Cothran & Cothran, for plaintiflfs. 
Stanyarne Wilson and Heyward, Dean & Earle, for défendant. 

SIMONTON, Circuit Judge. Counsel hâve requested that the 
court put in writing the reasons governing it in ordering à nonsuit 
in this case. 

The plaintififs are cotton brokers in the city of New York, both of 
them being members of the New York Cotton Exchange. The de- 
fendant, a small farmer in Spartanburg, S. C, employed them in the 
purchase of cotton futures for him. This relation began about a 
year before the fîrst of the transactions which are the subject-matter 
of this suit, and during that period the défendant niade money out of 
them. The transactions sued upon hère resulted in a loss. It seems 
from the évidence that, when a person instructs his broker to buy or 
sell futures for him under the rules of the Cotton Exchange of New 
York, such purcliases or sales must be made in the name of the bro- 
ker making them, his principal not being disclosed. The purchases 
or sales are alwa)'s made on putting up a certain sum of money as a 
margin, and that margin must be kept up tp mëet the fluctuation of 
the cotton market. Under the rule of the New York Cotton Ex- 
change, the broker who made the transaction. must protect the mar- 
gin. .He does so to protect his principal. Whenever the défendant 
gave his orders to plaintifïs, in executing them they nptified him that 
they had donc so, and that the whole transaction wàs governed by 
the rules and by-laws of the New York Cotton Exchange. lîe re- 
ceived every such notice in writing, and did not reply one way or 
another. He first put some money in their hands himself. This 
was exhausted, and plaintiffs repeatedly made margins good, notify- 
ing the défendant each time pf this fact, and requesting repaymènt. 
When he failed to do this at their reiterated requests, they çlosed out 
the transactions, and now bring their action for reçovery of thèse 
advances. There is no doubt that the money was advanced by plain- 
tififs for the use of défendant, and at his spécial instance and request ; 
and under ordinary circumstances, ex aequo et bono, he should repay 
them. He sets up his défense that the money so advanced for him 
was used in a gaming transaction, and that under the law of South 
Carolina such a transaction is immoral, illégal, and void. 

The statute law of South Carolina (Rev. St. 1893, § 1859 and 
those following) déclares void every contràct, bargain, or agreement, 
whether verbal or written, for the sale or transfer at any future time 
of certain articles enumerated, including cotton, unless the party 
contracting to sell or transfer the same at the time of making the 
contràct be the owner thereof, or the authorized agent of such own- 
er, or unless it is the bona fide intention of both parties to the con- 
tràct at the time of tnàking the same that the said article (in this 

1 Conformity of practice In common-law actions to practice of state courts, 
see note to O'Connell v. Keed, 5 0. O. A. 5M. 
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càse CGtton) soàgreéd to be soldbe actiially delivered in kind to the 
party contracting to deliver, and be actually received in kind by the 
party contracting to receive, the sainç, at the period in the future 
specified i.n said contract. TMè héxt section (1860) provides that in 
any and ail. àttitSiis brought in any court to enforce such contract, or 
to collect aiiy hôté'dr other eVideîiee'of indebtedness or any claim 
or demand whatever founded pn.such contract, the burden of proof 
shall fcè oA thé jplàintifï tp estabîi^h that at the time of making said 
contract the'pàrty niaking- it Vira's^'thé owner of the goods agreed to 
be spld, or tlie duly-authprized agent. of such owner, or that at the 
time of nï^king the contèact ït was the bona fide intention of both 
pai-tieS theret'q that the goéds so agreed to be sold should be de- 
livered 'by'tHê'.tinë in kilidj.and; be î^eceived in kind by the other. 
The ^lainti'ffs, inVa cârefully pre'pared case, proved every step nec- 
essary to iustàin their demand. As part of their proof they intro- 
duced the filles àiïd; by-law^ ôf thé Netv York Cotton Exchange, and 
sustaiftéd, it' 'vHth the testimony ot expert witnèsses, who explained 
the ti-iànsactîbfiè undér thesç'^rules., Thèse rules expressly provide 
that a pui-chasèr of cotton fèr future delivery cà'n' demand the deliv- 
er j'of thé çQtton -itt kiiid at the time fixed in the tontract, and that 
the seller eduid téhder and enforCe the acceptance by the bayer of 
the cotton/ in. kifld, and, further, that ail the contrâcts for future de- 
livery Pf cotton' 'fnade'upion the floor of the New Vork Cotton Ex- 
changé are bâ^è'd upon the fact of an actual deliVery, either to the 
original piti-èha^ei:'''by the brigiiiàl Seller, or to some médiate or in- 
terçie'dîate ptirfihaser 'of his cofltract. T?he plaintiffs having closed 
their caëel the défferidant took the stand in person; ; Under oath he 
deçlaljeîd ttiât it lieVe'r wâs his intention at any time, either at the date 
of his' iseverâl 'cohtracts, or before or after such dates, to require or 
acççiit the delivery bt the cotton in kind; that it was hopelessly 
inippssible ïor him tp db so, for waiit pf means or opportunity ; that 
it was his full' intentipn npt toi receive the cotton, but to insist on 
thé 'différence ;in caèh îf CPtton: went lib beypr^d the price stipulated; 
atidf.t.ïiat he had done this in evëiry îïistapce in ail previous transac- 
tibnà. He cértâîiily did not intena to deliver the cotton if the price 
weiAt against hihi. At this poiitt çoutisel' for défendant brought the' 
Sbtitll Carolina statute to the âttehtibn of the court. This déclara- 
tion upon the part pf the défendant seemed to décide the case. The 
Cbîirt suo mptu eiitèred an Prder pf nonsuit. . ' 

This statute of thé state of Soutll 'Carolina above referred to has 
been construed by the siipreme court pf that state in Harvey v. 
D'ptVj 54'S. C. 382, 32 S',,: :p.' SOI 1 In that case, dëâling with a con- 
tract fbr future 'dèlivery, tïîe court ïièld that whe.n ah agent contrâcts 
in ëfOûd'iaith in his owh naine ,wîtn. Pther parties for the sale of 
prpîierty for future delivery, and there is a bbWa, fide intention on 
thé oart of thé agent aild the pther contracting parties at the time of 
mlilçmgthe, contract |;p acttially deliver on the one, hahd, and actually 
reèipîye on the other, ai; the peripd"mentioned in the contract, such 
agffeht' cànnot recover fi-om his pirihcipal losseS or advanceS made on 
such, contrâcts, unless he can show that it was the bona fide inten- 
tion of his principal at the time of the. making of the contract to ac- 
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tually deliver or to receive the property so sold at the maturity of 
the contract. This statufe détermines the public policy of the state 
with regard to thèse future contracts. We cannot consult our own 
views of the wisdom or propriety of this policy. Our province is to 
learn and enforce iti : ■ Beyond that it is unnecessary and unwise to 
pursue our inquiry. Vidal v. Girard's Ex'rs, 2 How. 127, 11 L. Ed. 
205; U. S. V. Tfans-Missouri Freight Ass'n, 7 C. C. A. 15, 58 Fed. 
69, 24 L. R. A. 73. We must apply the law of South Carolina. By 
that law a rule of public policy has been adopted under which con- 
tracts like this under discussion are condemned, except under certain 
conditions. ïhese conditions must be enforced in this court. 

There was a point strongly presented to the court, which greatly 
impressed itself. At the time the plaintifïs made each contract for 
the défendant and reported that fact to him, they gave formai no- 
tice in writing that it had been made under and subject to the rules 
and by-laws of the New York Cotton Exchange. The receipt of 
each notice was not denied. Upon such receipt, défendant did not 
reply, but his silence evidenced his assent. This, it was contended, 
estopped him from resorting to the défense now set up. But even 
under the rules of the New York Cotton Exchange, although the 
parties to the contract hâve the right the one to demand and the 
other to insist upon the acceptance of the subject-matter of the con- 
tract in kind, yet they may, without violation of this rule, forego this 
right, and intend not to exercise it, and to settle their différence in 
money. Besides this, the act goes behind the contract. Notwith- 
standing the contract, it makes the validity of the transaction dépend 
on the bona fide intention of both parties. In the présent case the 
défendant has sworn as to his intention, — that he at no time intend- 
ed to deliver in kind; had no intention to deal in spot cotton, but 
speculated entirely on the profits of his contract. The counsel for 
the plaintifïs also ingisted that ail that this South Carolina statute 
eiïected was the adoption of a rule of évidence for the state of South 
Carolina, and for cases in her courts. But the courts of the United 
States, in actions at law, administer the rules of évidence as they find 
them in the courts of the state in which they are situate. Thompson 
v. Railroad Co., 6 Wall. 138, 18 E. Ed. 765. Section 721, Rev. St. 
U. S. (being the reproduction of section 34 of the judiciary act of 
1789), has been uniformly construed as requiring the courts of the 
Union, in the trial of civil cases at common law, to observe as rules 
for décision the rules of évidence prescribed by the laws of the state 
in which such courts are held (Connecticut Mut. Life Ins. Co. V. 
Union Trust Co., 112 U. S. 254, 255, 5 Sup. Ct. 119, 28 L. Ed. 708); 
the only exception being cases provided for by the statutes of the 
■ United States (Potter v. Bank, 102 U. S. 165, 26 L. Ed. m). See 
Vance v. Campbell, i Black, 430, 17 h. Ed. 168. 

For thèse reasons, the nonsuit was ordered. , 
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UNITED STATES, to Use of THOMAS LAUGHLIN TO-, v. MOKGAN et al. 

(Circuit Court, D. Maine. September 15, 1900.) 

No. 30. 

1. COÎÎTfeACTS FOR QOVEKNMBNT WORK— BONDS DP CONTRAOTOR— CLAIMS Sb- 

CCRBiD. 

; The Burety in a bond giv«i by a contractor for goveminent work, con- 
dltloned as requlred by Act Aug. 13, ïg»4 (28 Stat. 278), to secure thé 
paymçnt of ail persOns sUpplylng tbe contractor ''labor and materials 
In thé'prosecutlon of theiworl£t''i is liable, in:favor o£ one supplylng mate- 
rials,, for the priée Qf materials so furnlshed wbich actually enterèd Into 
the !vifork,, tçgether witb the , expense of transportlng the same to the 
place wt^ere the work wàs beirig dbne, pàiâby the claimant, whlch may 
properly be, conéldered as a part Of the prlce; aiso fôr materials used in 
the constrnetlôn of false 'works necessary In the performance of the 
contract; but he is not îiable for repairs or equlpment fiirnlshed for a 
steam launch; 0i5y;ned and^V^ed by the contracter to, transport supplies, 
nor for rasterlafs for the construction of dump cars, tracks, derricks, 
storàge Shëds for materials, or ' other siipilar structures or appliances 
used by thé 'dèitractor, Ht téols for use by the workmen. 

2. PATMKNTé-^AprMCATION AS BBTWBBît CrBDITOR AND SUKETY. 

Where i^aintlff supplled materials to a contractor for government work, 
fora Mrt of.whlçh he w^ç protected by the contractor's bond, and for 
part 01 ■wiiçh'he was noti as bétween him and the surety on such bond 
payments rhadé on accèunt generally by the contractor should be applied 
to the paynieiit for materials furnished and charged prior to the dates 
of such payments. 

At LâW. 

Benjaniin Thompson, for plaintiff. 

Anthoine & Talbot, for défendant Amerîçan Surety Co. 

WEBB, District Judge. This is an action of debt on a bond 
executed by the défendant ilorgân as principal and the American 
Surety Compariy of New York as surety fbr the performance of a 
Côintract by Morgan to supply materials and do work on fortifica- 
tions to be construcfed by the United States on Diamond Island, 
near Portland, Aïe. Trial by jury is waived, and the cause is sub- 
mitted to the court ; the rigïitof exéeïîtion to rulings of the court on 
questions of laW duriïig thé trial,, ând in its conclusions upon the 
f acts, being reseryed. 
Upon the hçaring the court finds the following facts : 
(l) The contract bçjtween AiTorgan and the United States is as 
follows: 

Proposais for Building Gun Enxplacemçnts and Wharf on Great Diamond 

Island, Portland Harbor, Maine. 

U. S. Englneer Office, 537 Coiigrçs;g Street. 

; j Portland, Maine, January 21, 1897. . 

Sealed proposais for building gûn emplacements and wharf on Great Dia- 
mond Island, Portland Hartor, Maine, wlll be recelved until 3 p. tti. February 
18, 18&7, and then publlcly opèned. Fôr Information, apply tô 

A. N. Damrell, Lieut. Col. of Engineers. 

Speclflcatlons. 
General Instructions for Bidders. 
L The attention of bidders is specially invited to the acts of congress 
approved February 26, 1885, and February 23, 1887, as printed in vol. 23, page 
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S32, and vol. 24, page 414, United States Statutes at Large, whleh prohlblt 
the importation of foreigners and aliéna, under contract or agreement, to 
perform labor in the United States or territories or the District of Oolumbia. 

2. "ïhat ail material purchased under the foregoing provisions of this aet 
shall be of American manufacture, except in cases when, in the judgment of 
the secretary of war, it is to the manifest interest of the United States to 
make purchases in limited quantifies abroad, which material shall be admit- 
ted free of duty." (Extract from fortification appropriation act, approved 
June 6, 189G.) 

3. Maps of the locallties may be seen at this office. Bidders, or their au- 
thorized agents, are expected to visit the place, and to make their own esti- 
mâtes of the facîlities and difficulties attending the exécution of the worlî, 
Including the uncertainty of weather and ail other contlngencies. 

4. No proposai will be considered unless accompanied by a guaranty in 
manner and form as directed In thèse instructions. 

5. Ail bids and guaranties must be made in tripllcate, upon prlnted forms 
to be obtained at this office. 

6. The guaranty attached to each copy of the bid must be signed by two 
responsible guarantors, to be certified as good and sufflcient guarantors by 
a judge or clerk of United States court, United States district attomey, 
United States commissioner, or judge or clerk o( a state court of record, with 
the seal of sald court attached. 

7. A flrm, as such, will not be accepted as surety, nor a partner for a co- 
partner or flrm of which he Is a member. Stockholders who are not ofHcers 
of a corporation may be accepted as sureties for such corporation. Sureties 
must be citizens of the United States. 

8. Bach signature to guaranties and bonds shall hâve affixed to It an ad- 
hesive seal. AU signatures to proposais, guaranties, contracts, and bonds 
should be written out in fuU, and each signature to guaranties, contracts, 
and bonds should be attested by at least one witness, and when practicable 
by a separate witness to each signature. 

a Bach guarantor must justify In the sum of flfteen thousand dollars on 
bids for the emplacements, and three thousand dollars on bids for the wharf. 
The liability of the guarantors and bidder is determined by the act of March 
3, 1883 (22 Statutes, 487, chap. 120), and is expressed In the guaranty at- 
tached to the bid. 

10. A proposai by a person who affixes to his signature the word "Prési- 
dent," "Secretary," "Agent," or other désignation, without disclosing his 
principal, is the proposai of the indlvldual. That by a corporation must be 
signed with the name of the corporation, followed by the signature of the 
président, secretary, or other person authorized to bind it in the matter, 
who must file évidence of his authority to do so. That by a flrm must be 
signed with the flrm name, by a member thereof, or by its agent, glving the 
names of ail members of the firm. Note, also, par. 16, infra. 

11. The place of résidence of every bidder, and post-office address, with 
county and state, must be given after his signature. 

12. Ail priées must be written, as well as expressed in figures. 

13. One copy each of the advertisement, the Instructions for bidders, and 
the spécifications, ail of which can be obtained at this office on application 
by mail or in person, must be securely attached to éach copy of the proposai, 
and be considered as comprlsing a. part of it. A written memoranda ofiCered 
for inspection in connection with the drawings will also be considered a part 
and parcel of the proposai, and of any contract subsequently made in pursu- 
ance of it. 

14. Proposais must be prepared without assistance from any person em- 
ployed in or belonging to the military service of the United States or em- 
ployed under this office. 

15. No bidder will be Informed, directly or indirectly, of the name of any 
person intending to bid or not to bid, or to whom Information in respect to 
proposais may hâve been given. 

16. Any one signing the proposai as the agent of another or others must 
file with it légal évidence of his authority to do so. 

17. AU blank spaces in the proposai and bond must be ûUed in, and no 
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êhangeisteanibe made in the phraseology of the proposai, or addition to the 
ItJBinsiBieijtloaed therein. Any conditions, limitations, or provlsos attaehed 
tOiproBOfials wMlbéHaible to render them Informai and cause thelr rejeetion. 

18. Alt^ations by erasure or Interlineation mnst be esplained or noted in 
the proposai over the signature of the bldder. 

19. If the bldder wlshes to wlthdraw his proposai, he may do so before the 
tlme flxed for the openlng, -wlthout préjudice to hlmself, by communicating 
his purpose in writing to the offlcer who holds it, and when reached it shall 
be handed to him or his authorlzed agent, unread. 

30. Beasonable grounds for supposlng that any bldder Is interested in more 
than one bid for the same Item wlll cause the rejeetion of ail blds In which 
he is Interested. 

21. No bids recelved after the tlme set for openlng of proposais wlll be 
considered. 

22. The proposais apd guaranties must be placed in a sealed envelope 
œarked "Proposais for Gun Emplacements (or Wharf) on Great Diamond 
Island," and inclosed In another sealed envelope addressed to Lleut. Col. 
Ai N. Damrell, Corps of Bnglneers, Portland, Maine. The outer envelope 
must be so indorsed as to Indlcaté before being opened the particular vForfc 
for whlch the bld is made. 

23. The United States réserves the right to reject any and ail bids, and 
to waive any informality in the blds recelved; also to disregard the bld of 
any faillng bldder or contracter, knov?n as such to the engineer department. 

24. The bldder to whom award is made will be requlred to enter into 
■wrltten contract with the TJnlted States, with good and approved securlty, 
in an amount equal to about 33 per cent, of the amount covered by the con- 
tractj wlthin ten (10) days after belng notifled of the acceptance of his pro- 
posai. 

25. The contract which the bldder and guarantors promise to enter into 
shall be, in its gênerai provisions, in the form adopted and in use by the 
engineer department of the anny, blank forms of which can be Inspected at 
this office, and wllL be fumished; If deslfed, to parties proposing to put in 
blds. Parties maklng blds are to be understood as accepting the terms and 
conditions contained In such form of contract. 

26. The sureties are to make and subseribe afBidavits of Justification on the 
bàek of the bond to the contract, and they must jolntly justify in double the 
amount of the penalty. 

■ 87. Bidders are Invlted to be présent at the openlng of the bids. 

' ,. Général Conditions. 

38. A copyof this advertisement, speelflcatlons, and Instructions wlll be 
attaehed to the contract, and form a part of it. 

29. The contractor shall, wlthin ten days from the award of the contract, 
furnish the office with the post-office address to which communications 
shouldrbe sent. 

30. Transfers of contracta, or of Interests in Contracts, are prohibited by 
law. 

31. The contractor wlll not be allowed to take advantage of any error or 
omission In thèse speelflcatlons,, as full Instructions wlll always be glven 
shoîBld error or omission be dlseovered. 

a2.ï The décision of the engineer offlcer in, charge as to quallty and quantlty 
shall be final. 
'33; Itls understood' ' and agreed that the quantltles given are approximate 
only, and it must be understood that no claim shall be made against the 
United States on account of any excess or deflciençy, absolute or relative, in 
the. same. BMders are expected to examine the drawlngs, and are invlted 
to make the estimate of quantifies for themselves. 

34. ''Payments. The work is to be done under the follôWing provisions of 
tbe act of June 6, 1896: "That contracts may be entered into under the 
direction of the secretary of war, for materlals and work for construction 
of fortifications, tobepald T for as appropriations may from tlme to tlme 
be made by law." It is expected that congress wUl, in accordance with the 
provisions In thJe act iiuoted in thls paragraph, make appropriations at such 
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tlmes as to permit of the uninterrupted payments for the work covered by 
thèse spécifications, but the contracter must take hls own rlsk In this, and 
it Is distlnctly understood and agreed that the United States is In no case 
to be made liable for damages In connection with thls contract on account of 
delay in payments on same due to a lack of available funds. There are no 
funds available for the work -at the date of thèse spécifications, but, when 
appropriations are made available by law, payments for work done will be 
made monthly, to such extent as said appropriations will permit, after pro- 
viding for contingent expenses; ten per ceutum being reserved from each 
payment until the completlon of the contract. 

35. Should the tîme for the completlon of the contract be extended, ail 
expenses for inspection and superintendence during the period of the exten- 
sion, the same to be determined by the engineer ofllcer in charge, shall be 
deducted from payments due or to become due to the contracter: provided, 
however, that if the party of the flrst part shall, in the exercise of his dis- 
crétion, because of freshets, Ice, or other force or violence of the éléments, 
allow the contracter additlonal time, In writing, as provided for in the 
form of contract, there shall be no déduction for the expenses of inspection 
and superintendence for such additlonal time so allowed: provided, further, 
that nothlng In thèse spécifications shall afCect the power of the party of the 
first part to annul the contract as provided in the form of contract adopted 
and in use by the engineer department of the army. 

36. It Is understood and agreed that ail drawings for this battery are to 
be kept in possession by the engineer officer in charge, and that the con- 
tracter or his agents are not to hâve possession of copies of them. The Unes 
of the work are to be laid eut by the engineer, and the contractor or his agents 
will be allowed to consult the drawings in the présence of the engineer or 
his agents. It Is further understood and agreed that, should the contracter 
or his agents give undue publlclty to the plans to any other party or parties. 
such action may cause the annulment of the contract, so far as the United 
States Is cencerned, with the forfeiture of ail money due or to become due 
under it. Ail rights of action, however, to reeover for such breach of contract 
by the contractor, are reserved to the United States. Persons desiring te see 
the plans for this battery must be known to the engineer in charge, or be 
vouched for to him. The order of the work will be fixed by the engineer in 
charge. 

Spécial Description. 

37. Location and Character of Work. The location of the emplacements is 
at the northeasterly end of Great Diamond Island, Portland Harbor, Me., 
and about two miles northeasterly from the city of Portland. The site and 
adjacent territory Is partly wooded. Solid ledge crops eut in many places, 
and the depth of the overlylng soil Is supposed to average about 3 feet. The 
élévation of the site averages from 48 to 63 feet above mean low water. The 
mean tidal range is 9.1 feet. The average distance from the site to the 
high-water Une Is about 300 feet. The emplacements will consist of concrète, 
stene, earth, and métal work. AU work connected therewith will cenform to 
the Unes and dimensions to be glven by the engineer, and generally to the 
drawings exhibited, and to such others as may be furnished from time to 
time during construction. The drawings exhibited are intended merely te 
show the contractor the gênerai character of the work, and it Is understood 
and agreed that the engineer shall hâve the right to change or modify 
the plans as he may deem necessary, and that the contractor shall neitheV 
hâve nor make any claim against the United States on account of such 
changes. 

38. Contract to Include. The contract will include ail material and work, 
temporary and permanent, necessary to the entire completlon of this project 
according to the true Intent and meaning of thèse spécifications. Wlthin 
thirty days after the completlon of the work, and beforè the final payment 
is made, ail temporary buildings, unused material, rubbish, etc., must be re- 
moved or otherwlse disposed of to the satisfaction of the engineer. 

39. The Contracter to Furnish AH Material and Work. The contractor, 
under his contract price, is to furnish and pay fer ail material and plant of 
(■very description, and eterything entering inte or connected with the tempo- 
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rary <^r,peF|nftnent construction. He must aiso supply and pay for ail work. 
sbille(|;or qfherwisç, requlred to prépare and place the materlals and complète 
tlifl ïv^fliiri£ accordlng to dr^wiçgs and spécifications. 

r40..;|j3ç<;avatlon. The site o£ tjie battftpy .and so much o£ the adjacent 
ground as wtU be needed for construction purposes wlU flrst be cleared of ail 
woods. The soil -will then be stripped from the site to be occupled by the 
emplac.enj^nts and removed to some convenient place approved by the en- 
gineer, oiitslde the limlt of the work, to be used as hereinafter provlded; the 
cost pf any rehandling to be Ipçluded in theprice of the excavation. It must 
be deposited lu piles so as to facilitate measurement. It will be estimated 
and pald for.by the cubic yard, measured In the piles. The priée paid 5hall 
înclude tbe remayal of the woods. Excavation will then be made for maga- 
zines* passages, gun plts, andatsuch other places as the engin eer may direct. 
The materlal Is believed to be niostly solid rock, but the contractor should 
satisfy himself as to thls, as no guaranty will be given as to the character of 
the material.! Ali excavations shall conform to such Unes, slopes, and grades 
as may be giyen by the englneer, and anythlng taken out beyond such given 
limits, will not be paid for. ,A11 natural surfaces of the ledge, whlch are to 
f orm fpundatiQns for concrète, shall be well cleaned of ail soil and vegetable 
matter, and shall be thoroughiy cleaned before the concrète Is deposited 
therepn, Should the excavated material. prove suitable for broken stone 
for concrète and for quarry grout to be placed in concrète No. 1* for the 
body of the 'Nf ork, which question will be declded upon by the englneer offl- 
cer in chargç^ the contractor may sélect from the excavated material suitable 
rock for that purpose. AU the fine quarry refuse and other suitable material 
shall be deposited in front and on the sldes of the concrète, as may be re- 
quired, so as to form an embankment as shown on the plans, and shall be kept 
inside of tbe Unes, slopes, and. grades given; otherwise the excavated material 
shall be dep(;wited at such places as the englneer may direct; but no material 
now upori tl),^ réservation shall be removed therefrom by the contracter. 
Rock excayation, including the removal and deposit of the excavated material, 
will be ip.eftsured by cross sections of the, place from whlch It was removed, 
and wUl be paid for by the cubic yard so measured. The top and side slopes 
of the embankment or parapet will be flUed so as to glve a subgrade about 
one f oot below tlie finlshed grades, to receive one f oot of top soil. The fiUing 
wlU be well rammed or compacted, and must be kept at a sufflcient height 
above the subgrade to allow for shrinkage and settlement. The filling for a 
depth of 2 to 3 feet below the spbgrade must be of selected material, free 
from stones larger than one inch. Should the fine quarry refuse and other 
material depositçd in the embankment during the work of excavation prove 
insufflcient" in amount to brlng the embankment up to the subgrade, the defi- 
ciency will be SuppUed by the contracter from areas designated by the 
engineer in charge. AU material thus supplled wUl be measured in convey- 
ances, and will be' paid for by the cubic yard. 

41. Soil Coyeriilg. The sijp,erioj: and other slopes of the earth parapet are 
to be covered "with top Soi! 1^ we depth of ,one foot, measured at right angles 
to the slopéllne. ^he soU flrst stripped from the site wUl be used for thls 
purpose, aûd;, ii; it does not yield a sufflcient amount, an area of ground, to 
be designated .bythè englneer, wUl be stripped of the soil to supply the defl- 
ciency; and the material thtis, obtalnèd will be measured in conveyances of 
knd*n capacitiês, and wlU b,é pald for by the cubic yard as flll. The surface 
of the soil coyçrlng,wiU be btpTJght to exact Une, slope, and grade, and neatly 
finlshed, and alî weèds, roots, lètc., raked from tlie surface. 

42. Seèding SWpés. After the slopes hâve been covered wlth soil and fin- 
lshed as gpeçiaed, they wlU be seeded.^Cif praçticable, just before rain) wlth 
grass séed ot' '&prQyed quality,, The seed Is to be çarefuUy "brushed in" 
aftér sowlng, . Thé çost of s'eedi|ig wilj be included in the;price for fill. 

43. Material, Tt^"!, contracter must keep pn hand material in suiHclent 
quaïitlty tiiàt fhë work shall iiot be delayeid for lack of proper material, 
and in ordefthàt Opportunité, ^may be had for the thorotigh test of any mate- 
rial. in adyaiicè or It^ belng needed for the work. 

. 4i. Ceme'nt^iPortlànd Cenieht. The Portland cernent must be of the best 
qiiality of hydratliic Portland cément, uhiform in quaUty, flnely ground, free 
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from liimps, and must be packed in strong, tlght barrels, Iri such manner as 
to be secure from air and molsture. Eaeh barrel must weigh not less than 
376 pounds net. The cément must be slow-setting. At least 95 per cent, 
must pass through a sieve of 2,500 meshes to tlie square inch. Briquettes 
of neat cernent kept one day in air must liave a tenslle strength of not less 
than 175 pounds to the section of 1 square inch; and kept one day in air and 
six days in water, not less than 400 pounds. The cernent will be subjected 
to such other tests as the englneer may deem necessary. 

American Natural Cément. The Natural cément Is to be hydraulic, unif orm 
in quality, fresh, dry, flnely ground, free from lumps, and put up in good, 
Sound barrels; each barrel of cément to weigh not less than 300 pounds net 
A sample is to be submltted for test, and the entire quantity must be fully 
equal to the sample. The cernent must not set withln 20 minutes. Briquettes 
made of neat cément must hâve a tensile strength per square inch of not 
less than 60 pounds after exposure to the air for 24 hours; and kept 1 day in 
air and 6 in water, not less than 100 pounds; and kept 1 day in air and 27 
in water, not less than 180 pounds. At least 90 per cent, must pass through 
a sieve of 2,500 meshes to the square Inch. The cernent will be subjected to 
such other tests as the engineer may deem necessary. AU cernent when 
opened must be perfectly dry and free from lumps or other imperfections. 
Each barrel must be labeled with the brand and name of the manufacturer, 
and each and every barrel may be tested by the engineer if deemed neces- 
sary. It must be stored in a dry place, and any détérioration from molsture 
or other cause will cause its rejection. 

45. Sand. Sand must be clean, sharp, and silicious; free from dirt, organic 
matter, or other impurities. Bidders will submit samples of the sand they 
propose to furnish, labeled with name and location of deposit from which 
taken, and sand furnished must be equal in quality to the sample submitted. 

46. Broken Stone. Broken stone for concrète will be of two sizes, the 
ordinary and granolithic. Both must be clean, hard, and durable, thoroughly 
screened, and otherwlse subject to approval of the engineer. Ordinary stone 
muet be of such sizes as to pass in any direction through a ring 2% inehes 
in diameter. The granolithic must pass through a ring % inch in diameter, 
and must be free from dust. Broken stone will also be used on roadways 
for blind drains, and at such other parts of the work as the engineer may 
require, and the quantities so used will be paid for in place by the cublc yard. 

47. Quarry Grout. The stone must be of a kind satisfactory to the engineer 
as regards strength and durability. Granité rubble is preferred. If any 
other kind of stone is ofCered, a sample must accompany the bid, and the 
location of the quarry must be stated. Should the stone excavated from the 
site of the battery prove acceptable to the engineer offlcer in charge, as re- 
gards strength and durability, the contracter will be permitted to use the 
same for certain or ail parts of the work, as the engineer may direct. 
Quarry grout will be paid for by the cubic yard, in place in the work. 

48. Concrète. The concrète will be of three différent kinds, viz.: No. 1 
will be used for the body of the work, and will be made of one part (by 
volume) of natural cément, two parts sand, four parts of broken stone. 
Quarry grout, varying in size from 250 pounds to 2 tons, will be used in the 
body of the concrète, where dlrected. The proportion of this stone to con- 
crète in which it is imbedded will probably be about one-thlrd. No stone 
will be placed nearer than 1 foot to faces of walls nor to each other. No. 2 
will be used for gun platforms, steps, inside walls, floors and roofs, etc., 
and will be composed of one part (by volume) of Portland cément, two parts 
sand, and four parts ordinary broken stone. No. 3 will be used on ail out- 
side surfaces to a depth of about six inehes, and will be composed of One 
part (by volume) of Portland cément, V/2 parts sand, and two parts grano- 
lithic stone. Nos. 1 and 3 will be put in place at the same tlme, so as to 
secure a perfect bond. AU concrète wlU be thoroughly mixed to the satis- 
faction of the engineer; the quantity of water used to be such that upon 
rammlng the concrète in place the water will flush slightly to the surface. 
Concrète wUl not be dumped from a height greater than 5 feet. It will be 
laid immediately after belng mixed, in layers not more than 6 inehes in thick- 
ness, and thoroughly rammed with concrète rammers Until the water flushes 
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tp thé purlace*! The top surface of each layen, before snother Is added, must 
be moistened, and haw aprea4 over It a tljln layer of grout, made wlth cément 
and water. ; AU the quarry grout placed into No. 1 concrète shall be evenly 
distributed, be free from dirt, shall be well molstened, and flrmly bedded 
upon the concyete whUe stlU In a plastic state. The surfaces o£ the quarry 
gçout must be clean and vell moistened before the concrète. is laid around 
them» ajidthei concrète must be thoroughly rammed so as to luaure a good 
bond. Concrète will be paid for by the cublc yard In place. Tlie prlce paid 
for concrète will Include the cost of ail forms, shoring, etc., needed to hoid 
the materlal in place. The concrète, when the forms are removed, must 
show smooth and true surfaces ont of wlnd; and for thls reason the surfaces 
of the, f rames In contact wjth the concrète must be planed, the joints closely 
fltted* and the (rames set up to true Unes In a substantlal manner. Concrète 
placed by ordeir of the engineer In charge, and damaged by the éléments, will 
be remjovedj! without costs to the United States, by the contracter, if so 
ordwed by the engineer In charge, and, if so removed, will be paid for as 
concrète. ' . : 

49. Brick-Masonry. Brick masonry may be used for manholes, door Jambs, 
and at such,other places as the, engineer In charge may direct. The best 
quallty of hard-buraied brick wiU be required, and will be laid moist on a full 
bed of Portland cernent mortar, conslsting of one part (by volume) of cément 
and two parts of sand. Brick masonry will be paid for by the thousand 
bricks laid, ji ,!.,: 

50. Water. An arteslan well, to supply fresh water, shall be sunk at a 
point to be, deslgnated by the engineer. in charge. In close proximlty to the 
work, The well wlïl be sunk to such a depth as may be necessary to obtain 
satisfactory water in ample quantity, to be determined. by the engineer. The 
well vriU be of 6 inches diameter, and will be fltted. with a suitable steam 
pump, vTi^itb /.boiîer, , of a capacity of.,not less than 2,000 gallons per hour. 
The puinp ,ftpdb<**ler must be of a design to be approved by the engineer, 
and musti ii^çrestabUshed and honsed. The contractor will hâve the use of 
this veil and pump for supplylng the necessary water for concrète, boilers, 
and other purposes, but must malntaln. It in serviceable condition. The price 
paid ior the well wIU be per foot depth; and for the pump and boiler set up 
in place^ a lump sum. The well ïvIH be provided with such Jlnlng as the 
engineer may deem necessary, the price to be included in the price of the 
weU. .■iri ■ 

51. Frost. No concrète or other masonry work will be placed during freez- 
ing weather, exeept by specIaLpermission or direction of the engineer. The 
contractor inust, at his own co?t, protect the work from Injury by frost or 
other causes. , :, ,,!■ 

62. Base Klngs, Anchor Bolts, Anchor Plates, and Nuts. The base rings of 
the carrlages will be furnished by the TJnlted States. K they arrive in time 
the contracter will be required to place them at his own eost, and under the 
direction and to the satisfaction of the engineer. There will be required for 
anchorlng the base rings In the concrète 28 steel bolts 2% Inches In diameter 
and 103% inches long, and. 24 steel bolts 2% inches In diameter and 72% inches 
long, each provided with a cast-lron anchor plate and three wrought-lron nuts. 
Anchor bolts are to be of soft^ open-hearth structural steel. Each finished 
boit must be stamped with, the, meltnnmber, and one extra boit for test 
purposes must be supplied for each length, with the lot made from any 
particular melt; sald boit to be seleeted at random by the agent of the 
United States. Th© tensUe strengths, llmlts of elasticlty and ductility shall 
be determined by itest pièces eut from the seleeted boit- The bendlng test 
shall be ma,de upoa a; test pièce eut from the seleeted boit and machined to 
one inch square in cross section. The materlal shall f ulfill the foUowIng 
tests: Ultlmate tensUe ptrength from 56,000 to 62,000 pounds per square Inch; 
elastlc llmlt çot lefis than one-half .the ultlmate strength; mininium elonga- 
tlon 25 per cent. In 8. Inches; minimum: réduction of area at fracture 50 per 
cent; shall bend 180 degrees flat on^ Itself wlthout fracture on outside of 
bent portion. The finished bolts must be free from injurions seams, flaws, 
or cracks, and hâve a workmanllke finish. , Anchor plates are to be of tough, 
gray cast iron, free from injurious cold-shorts or blowholes, cored and bev- 
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eled as shown on the drawings; the holes in the anchor plates to be roughly 
finished to fit the bolts, the surfaces under the head of the boit affording a 
true bearing. Bottom nuts of anchor bolts to be square, and one-half thlcker 
than TJ. S. standard, of best quallty of wrought iron, hot pressed, smooth 
forged and not finished; top nuts to be bex:agonal, hot pressed, and of same 
(juallty and finish as bottom nuts, conforming to the U. S. standard in size, 
except thickness of jam nuts. Detailed dimensions of bolts, plates, and nuts 
are to be obtalned from the drawings. The approximate weight of bolts, 
plates, and nuts is 9,840 pounds. 

53. Drainage. Vitrifled sewer pipe of approved make will be laid as shown 
on the drawings. Brick catch-basins Connecting with the main drain will be 
bullt as shown, and ail openings provided with cast-lron rings and perforated 
covers, of approved design. AU the work is to be done according to standard 
sewer practice. Whenever consldered necessary by the engineer iii charge, 
blind drains, conslsting of elther porous tiles or broken stone, will be laid to 
hls satisfaction. The excavation, including back fill, of ail trenches for 
drains, will be pald for by the cubic yard, as excavation. Ail ironwork wlU 
be paid for in place by the pound. Porous tiles and vitrifled pipe, inclusive 
of elbows, etc., will be paid for in place by the foot. Ail concrète used in 
connection with the drainage System will be No. 2 concrète, and will be estl- 
mated and paid for. 

54. Cast Iron. AU cast iron for gearing, sheaves, machinery, basin heads, 
gratlngs, washers, etc., is to be the best quality of tough, gray cast iron, 
without the admlxture of cinder iron or other inferior métal. Castings must 
conform to plans fumlshed, and must be free from scoria, blowholes, air 
bubbles, cold-shorts, cracks, or any other defects or imperfections, and of a 
quality satisfactory to the engineer. Each casting shall be well cleaned. 
Oastings for drain covers, rlms, gratings, etc., will be coated with coal pitch 
and oU, as is usually done with water pipe; the coating to be appUed at a 
proper beat and in a proper manner before any rust sets in. 

55. Material Deposited in Disregard of Instructions. Material of any kind - 
deposited in disregard or absence of instructions shaU, if required by the 
engineer, be removed by the contractor at his own cost. 

56. Steel Beams. Steel I beams and channels will be used in the roofs of 
the rooms, passages, and magazines of the battery. They will be of stand- 
ard make, subject to the approval of the engineer, and will be paid for in 
place by the pound. The price paid will include the settlng, fittieg, and the 
drilling of ail boit holes, and ail fittings, as bolts, nuts, washers, rods, and 
Connecting angles, used in securing them. 

57. Trolleys. Steel trolley rails or tracks of approved design will be suit- 
ably fastened to the roofs of the magazines and passages, as shown on the 
plan. Each traek will be provided with two trolleys of approved design, 
with difCerentlal blocks, ail adapted. to handling a load of 1,500 pounds. The 
trolleys and tracks will be pald for by the pound in place. The price paid 
will include the drilling of ail boit holes, and ail fittings necessary to secure 
them in place ready for service. 

58. Crânes. There will be required four simple crâne masts of médium 
forged Steel, and of shape and dimensions as shown on detailed plans. Each 
crâne mast is to be fitted with a block of a hoisting capaelty of 1,500 pounds, 
equal or superior to a Yale Weston triplex block, adjusted to a veloclty ratio 
not less than 11 to 1. The price pald wlU be per crâne, with block complète, 
and shall include ail labor and materials necessary to secure the crâne in 
place, ready for service. 

59. Ammunition Lifts. Two lifts, each consisting of a pair of platforms 
counterbalancing each other, are to be arranged in the lift welIs of each em- 
placement as shown. AU détails need not conform to those indicated, but 
commercial articles which are acceptable mechanieal équivalents may be 
substituted. The ruling dimensions must be rigorously adhered to. The 
lifte shall be arranged to be worked elther by hand or electric power. Each 
crab of the double lift will be so built that it can be worked by electric motor, 
but the motor is not to be furnished by the contractor. The lifts must be 
furnished and set up by a manufacturer skilled and experienced in thls class 
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of wotk. A' himp sum'-wlU be bld for each lift, complète, Including guides, 
casings, and ail accessories shown. 

90. Doors. Doors wlU be fitted to the magazines, passages, and rooms, 
They wiU be made of steel, accordlng to detalled plans. They will be hung 
wlth bronze hlnges and gudgeons of approved quallty, as shown on plan, 
and wlU be secured wlth bronze staples and locks of approved design. The 
doors wUl be paid for by the potind in place, Including ail flttlngs and fasten- 
ings. There will be required 6 double-leaf doors for 4-foot openings, 4 double- 
leaf doors for 6-foot openings, ail bimg wlth bronze hlnges, and 4 shutter 
doors for 4-fbot openings, secured by steel crossbars. Also 8 steel doors for 
openings in lift wells. 

61. Signaling and Llghtning. Brass spealilng tubes 1% Inehes diameter 
will be laid on the Unes indicated. Ail tums will be made on radii not less 
than two feet, and ail ends must be eut square and true, and made up to a 
close contact within the coupUngs. The exposed ends will be threaded and 
capped. Tubes wUl be estimated and paid for by the runnlng foot. At ail 
places where thé electrlc llght circuit passes through walls, openings shall be 
provided as shown on plans. Thèse openings shall be lined wlth cément 
pipe, 4 inehes diameter, which will be paid for by the running foot in place. 

62. Ladders. Iron ladders will be placed where shown In the drawings. 
They will be paid for by the ladder In place. 

63. Gailings. Iron railings three feet high will be placed where shown on 
the drawings. The railings are to be constructed in such a manner as to 
be removablé; They will be paid for by the set in place. 

64. Palntllig. AU doors and other ironwork must be painted wlth three 
coats of red lead, or such other paint as the engineer in charge may direct; 
and, at the discrétion of the engineer, ail the interior walls will be white- 
washed, or painted 2 coats. The cost will be Ineluded in the cost of the work 

, to which applled. 

65. Bricks. To be selected hard burnt, of uniform texture and color, and 
wlth true angles and faces. 

66. Eoadway. Thé roadway In the rear of the battery shall be flnished 
wlth a 4-inch layer of prdlnary broken stone, which must be well compacted 
and covered with 1 Inch of sand. The roadbed shall conform to the grades 
as shown où the plan. The broken stone will be paid for by the cubic yard 
In place and the sand will be paid for as flU. 

67. Purchases Màde Or Work Done not Speclfled. If at any time it should 
become necessary, In the opinion of the engineer ofiScer In charge, to do any 
work or supply any materials not hereln speclfled, for the proper completlon 
of thls contract, the contracter wlU be required to furnish the same at the 
current rates existing at the tlme of said purchase or work; the current 
rates to be determined by the engineer offlcer in charge. 

68. Compétent Men to be Employed. The contraetor will be required to 
employ only sklUfUl and compétent mén to do the work hereln speclfled. If 
any person employed by the contracter on the work appears to the engineer 
to be incompétent or dlsorderly, or shall refuse or neglect to obey the direc- 
tions of the engteeer, hls assistants or Inspectors, in anything relating to the 
work, or shall pérform hls work in a manner contrary to the spécifications, 
or attempt to secure the acceptance of any Imperfect work or materials, such 
perSon shall be dlscharged Immediately, on the request of the engineer, and 
shall not be again employed or allowed upon the work. 

69. Inspection, Rejected Material, etc. The work will be conducted under 
the direction of the engineer in charge, who shall hâve the power to prescribe 
the order and manner of executing the same in ail its parts; of Inspecting 
and rejectlng materials, work, and workmanshlp which in hls Judgment do 
not conform to the drawings that may be furnished from tlme to time, or to 
thèse spécifications. And any material, work, or workmanshlp so rejected 
by hlm shall be kept out of or removed from the flnished work, and no esti- 
mate or payment shall be màde until such material, work, or workmanshlp be 
80 removed. 

70. When so required, rejected material shall be plled up in sight near the 
Works, and kept there until the engineer glves permission to hâve it removed. 

71. The United States will keep inspectors on the work, who will receive 
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instructions from the engineer. They will hâve power to object to any 
materials, work, or worljmansliip. Any material, work, or workmanship 
objected to by the inspeetors shall be liept out o£ or removed from the ânished 
work, unless in each partlcular case the objection of the inspeetors shall be 
overruled by the engineer; and, unless ttie objection be so overruled, no estl- 
mate or payment shall be made until such material, work, or workmanship 
be so removed. 

72. The engineer shall hâve the power to overrule or rescind any or ail 
objections or décisions of the inspeetors. 

73. The décision of the United States engineer offlcer in charge of the work 
wlll be final and conclusive upon ail matters relating to the work, and any 
doubt as to the meanlng of thèse spécifications, and any obscurity in the 
wording of them, will be explained by the engineer, who shall hâve the right 
to correct any errors or omissions in them, when such correction is necessary 
for the proper fulflUment of their intention. 

74. The contracter shall commence opérations within thirty days after 
notification of award of contract, and shall complète ail work by December 1, 
1897. The monthly rate of work shall not be lésa than $10,000 worth for any 
month, and the average rate must be such as to Insure the completion of the 
work by the date specifled. 

75. Failure to Prosecute or Protect Works. If at any time the contractor 
shall refuse or fall to prosecute the work or provide for carrying on the same 
as directed by the engineer, or fail to properly protect any part of the work, 
permanent or temporary, the engineer shall hâve the power to employ men, 
to purchase or otherwise provide materials, tools, machlnery, etc., and put 
the work in proper advaneement or condition, and the entire cost of so dolng 
shall be deducted from payments to be made under thls contract. 

76. Work at Night. It is expected that the work will be prosecuted wlth a 
good force during the day. The engineer may, however, permit the con- 
tractor to work at night. If work Is carried on at night, the works must be 
well lighted for opérations by the contractor at his own cost, by approved 
apparatus. 

77. Stakes, Templates, etc. The lines and levels for the work having been 
given on the ground by the engineer or his agent, the contractor must con- 
form and keep thereto; and ail stakes and benches, after being placed, must 
be kept in position by the contractor without cost to the United States. 
The contractor shall furnish, at his own expense, the stakes required to lay 
ofC the work, as well as the labor required to set and place them. He wlll 
also be required to furnish, without cost to the United States, ail templates, 
patterns, or platforms that may be required in any part of the work. 

78. Drawlngs. In case the contractor, under any option granted in thèse 
spécifications, or by compétent authorlty during construction, proposes to 
substitute a mechanlcal équivalent for any détail shown in the drawlngs, he 
shall first submit to the engineer officer in charge a détail drawing of the 
same, wlth spécifications for its construction, or a copy of a trade catalogue 
in which it is fuUy lUustrated and described. 

79. The contractor shall provide, without cost to the United States, a sep- 
arate building, on a location selected by the United States engineer in charge, 
for use as an office for the United States inspecter. It shall be weather-proof , 
tight, and well lighted, and provided wlth locks and keys. 

80. Contractor and His Employés. The contractor must personally super- 
intend the work during its progress, or hâve it personally superintended by a 
skilled and responsible représentative; and the contractor must eomply in 
every respect wlth the instructions of the engineer officer in charge, or his 
représentative, as to the order and extent of the work to be done, and the 
rate of its progress. 

81. Working Plant. The bidder must satisfy the United States of his abil- 
ity to furnish the materials and perform the work for which he bids. He 
will state whether he bas ever been engagea on any contract or other work 
under the United States; giving, if so, the location of the work, the year in 
which it was done, and the manner of its completion. The working plant of 
the contractor will be kept In good order, and be of such capacity as the en- 
gineer officer in charge shall deem necessary for the vigorous prosecution of 
the work. 
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82. Extra Work. No clalms for extra -work beyond that shown on the 
plans or ordered by the engineer at contract priées, or for delay of any kind, 
•wlll be considered or pald unless an agreement therefor shall be made In 
writlng, and approved by the chief of engineers, U. S. army. The contract 
priées are to be full compensation fo* furnishing ail the materials, labor, and 
appUances necessary, and for doing ail the work hereln speeifled. 

83. Rlsk of Work. The work, as it progresses, will be and remain at the 
risk of the eontractor until it bas been approved and accepted. 

84. Wharf. The contracter wlll be requlred to build a wharf, consisting 
of a road and landing, on the northerly end of the Island. The wharf wiU 
be buUt in accordanee with the drawings exhibited in this office, and will be 
carried ont to a depth of 8 feet at mean low water, or such other depth as 
the engineer may require. The exact site of the wharf will be determined 
by the engineer. The walls of the pier or landing up to the high-water level 
will be built of split granité dry rubble masonry In courses. No com'se shall 
bave a rlse less than 18 inches. Each course shall be built with alternate 
headers and stretchers as near as the shape of the stone will admit. No 
stone shall welgh less than 1 ton, and the bulk of the stones shall weigh 
from 2 to 5 tons eàch. Ail stones shall be flrmly bedded, and must be laid 
so as to break joints with the course below. No pinners will be allowed. 
After completion of every 2 courses the interior space shall be fllled with 
random stone to a height nearly level with the top of the finished course. 
The filllng must be carefully placed so as to reduce tiie voids between the 
stones to a minimum. A course 3 feet high shall be built above high-water 
leyel, of rubble masonry laid In Portland cément mortar, of 1 part Portland 
hydrauUc cément (by volume), 2 parts sand, and 2 parts gravel. A top or 
coplng course of selected split granité of about 18 inches rise, consisting of 
stones not less than 3 feet wlde and 4 feet long, with outside joints not 
larger than two inches, shall be laid In a bed of cernent mortar, and the 
vertical joints well fllled with mortar. The top of this course must be level. 
The fllllng between the walls, above high water, shall be of stone decreasing 
in size; and the top of the landing shall hâve a layer of 6 inches of broken 
stone, well compacted and leveled; Sound and straight oak f ender piles of an 
average mean dlameter of 10 Inches shall be strongly and sultably fastened 
along the front face of the wharf, about 8 feet apart, and at each corner 
there shall be 3 fonder piles. Near each corner of the wharf shall be placed . 
a sultably flnished belaylng post of white oak, 12 inches In dlameter, and 12 
feet long. They shall project 4 feet above the top of the wharf, and be im- 
bedded in the stone fllllng for a distance of 8 feet The priée for the f ender 
piles and belaylng posts will be per pièce in place. A roadway 16 feet 
wlde, Connecting this pier with the shore, shail be built of random quarry 
grout, carefully dumped in place, havlng side slopes of 1 on 1. Stone which 
forms the slopes shall welgh from 1 ton upward, and shall be substantially 
placed to conform as nearly as practlcàble to the slope Unes. The top shall 
be finished with stone decreasing In slze so as to form a hard and smooth 
roadway. AU the work shall be done to the satisfaction of tlie engineer in 
charge. The stone of the pier walI up to the level of high water will be paid 
for in place, by the tbn of 2,000 pounds, measured by displacement on board 
of vessel. The 3-feet course above high-water level (laid In cément mortar) 
will be paîd for by the cubie yard In place. The coping course will be paid 
for by the ton of 2,000 pounds. The fllllng of the pier, includlng tbe "ftn- 
Ishlng of the top" and the stone for the roadway, will be measured and paid 
for by the cubic yard in place. The priées bid shall include ail the material, 
appliances, and labor required for the completion of the work as speeifled. 
The contracter wlll be allowed to use material from the réservation, when 
the same Is sultable, to be taken from such places as shall be approved by 
the engineer offleer In charge. The contracter for the emplacements wlll 
hâve the use of the wharf durlng the tlme of construction of the battery: 
provided, however, that he will repair ail damages done durlng Its use, to the 
satisfaction of the engineer. 

85. Koad from High- Water Level to the Battery. The contracter is re- 
quired to bulld a roadway 16 feet wlde, with an open ditch of dimensions 
Bhown on plan, from the site of the battery to high-water Une, Connecting 
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with the roadway to the wharf. Excavation for the road and dltch shall be 

made on Unes and grades as gîven by the englneer in charge. The excavated 
material shall be deposited at such places as the englneer may direct. If 
placed In the wharf or roadway, it will not be again pald for as fiUing. The 
roadway shall be prepared with a covering of such material as will be suit- 
able and available to insure a good, hard, smooth road. The contractors will 
be required to maintain ail roads bullt under this contract in good and serv- 
Iceable Condition, and hâve them so at the completion of the work. The 
priée bid for construction of this road and ditch shall be for excavation per 
cubie yard in place, and shall include the removal of the excavated material 
to the places designated by the englneer, and shall also include ail the work 
necessary for the proper completion of the road and dltch. AU work must be 
done to the satisfaction of the engineer in charge. 

Porm 19. 

This agreement, entered into this second (2d) day of Mareh, elghteen hun- 
dred and ninety-seven, between Lieut Col. A. N. Damrell, corps of engineers, 
United States army, of the first part, and William Morgan, of Trenton, in the 
county of Mercer, state of New Jersey, of the second part, witnesseth, that 
In eonformity with the advertisement and spécifications hereunto attached, 
which f orm a part of this contract, the said Lieut. Col. A. N. Damrell, for and 
in behalf of the United States of America, and the said William Morgan, do 
covenant and agrée to and with each other as follows: 

The party of the second part agrées to construct gun emplacements at 
Great Diamond Island, Portland Harbor, Maine, in the manner and aecordlng 
to the terms prescribed in the spécifications hereunto attached, and to reçoive 
as full compensation for the same the following named priées, viz.: 

(1) For earth excavation (Including the removal of woods) thirty-four cents 

(34c.) per cubic yard. 

(2) " rock excavation in place, one dollar and flfty cents ($1.50) per cubic 

yard. 

(3) " earth fill, twenty-nine cents (29c.) per cable yard. 

(4) " bricks in place, eighteen dollars ($18.00) per thousand. 

(5) " concrète Xo. 1 In place, three dollars and eighteen cents ($3.18) per 

cubic yard. 

(6) " concrète No. 2 in place, flve dollars and sixty-four cents ($5.64) per 

cubic yard. 

(7) " concrète No. 3 in place, eight dollars ($8.00) per cubic yard. 

(8) " quarry grout, seventy-five cents (75c.) per cubic yard. 

(9) " broken stone (not in concrète) in place, seventy-five cents (75c.) per 

cubic yard. 

(10) " Steel beams, channels, etc.. In place, three cents (3c.) per pound. 

(11) " Steel trolley rails and trolleys in place, ten cents (10c.) per pound. 

(12) " brass tublng, flfty cents (50c.) per linear foot. 

fl3) " castings for drain covers, rings, etc., three cents (3c.) per pound. 

(14) " 12-inch vitrifled sewer pipe in place, fifty cents (50c.) per linear foot. 

(15) " 8-inch vitrifled sewer pipe in place, forty cents (40c.) per linear foot 

(16) " 4-inch vitrifled sewer pipe in place, thirty cents (80c.) per linear foot. 

(17) " 4-lnch cément pipe in place, fifty cents (50c.) per linear foot. 

(18) " Steel bolts, with plates and nuts, in place, eight cents (8c.) per 

pound. 

(19) " iron ladder in place, twenty-five dollars ($25.00) each. 

(20) " iron railings in place, flfty dollars ($50.00) per set. 

(21) " ammunition crânes, complète, in place, one hundred and twenty- 

five dollars ($125.00) per crâne. 

(22) " ammunition lifts, complète, in place, seven hundred and flfty dol- 

lars ($760.00) per lift. 

(23) " doors in place, eight cents (8c.) per pound. 

(24) " arteslan well, including lining, seven dollars and flfty cents ($7.50) 

per foot depth. 

(25) " steam pump and boller, three hundred and flfty dollars ($350.00.) 

And the party of the first part agrées to pay to the said party of the second 
part the above-named priées for constructing the said gun emplacements as 
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specifled, AU materials furnished and work done under thls contract shall, 
before being accepted, be subject to a rigld Inspection by an Inspecter ap- 
pointed on the part of the govemment, and such as do not conform to tha 
spécifications set forth in this contract sliall be rejected. ïhe décision of the 
engineer offlcer in charge as to quality and quantity shall be final. The said 
William Morgan shall commence the work under this contract on or before 
the first (Ist) day of April, eighteen hundred and nlnety-seven (ISÔT), and 
shall complète the same on or before the flrst (Ist) day of December, eighteen 
hundred and ninety-seren (1897). If, In any event, the party of the second 
part shall delay or fall to commence with the delivery of the material or 
the performance of the work on the day specifled herein, or shall, in the 
judgment of the engineer in charge, fall to prosecute faithfuUy and diligently 
the work in accordance with the spécifications and requirements of this con- 
tract, then, in elther case, the party of the flrst part, or his successor legally 
appointed, shall hâve power, with thé sanction of the chief of engineers, to 
annul thls contract, by giving notice in writing to that efifect to the party 
(or parties, or elther of them) of the second part; and, upon the giving of 
such notice, ail money or reserved percentage due or to become due to the 
party or parties of the second part by reason of this contract shall be and be- 
come forfeited to the United States; and the party of the first part shall be 
thereupon authorized, if an Immédiate performance of the work or delivery 
of the materials be, in his opinion, required by the public exigenc^^^to pro- 
ceed to provide for the same by open purchase or contract, as preseribed in 
section 3709 of the Revised Statutes of the United States: provided, however, 
that if the party (or parties) of the second part shall, by freshets, ice, or other 
force or violence of the éléments, and by no fault of his or their own, be pre- 
vented elther from commenclng or eompleting the work or delivering the 
materials at the time agreed upon in thls contract, such additlonal time may, 
in writing, be allowed him or them for such commencement or completion 
as in the judgment of the party of the flrst part, or his successor, shall be 
just and reasonable; but such allowance and extension shall in no manner 
affect the rights or obligations of the parties under this contract, but the 
same shall subslst, take effect, and be enforceable precisely as if the new 
date for such commencement or completion had been the date originally 
herein agreed upon. If at any time during the prosecution of the work It be 
found advantageous or necessary to make any change or modification in the 
Project, and thls change or modification should involve such change In the 
spécifications as to character and quantity, whether of labor or material, as 
would either increase or diminish the cost of the work, then such change or 
modification must be agreed upon In writing by the contracting parties, the 
agreement setting forth fuUy the reasons for such change, and giving clearly 
the quantitles and priées of both material and labor thus substituted for thosé 
named in the original contract, and before taklng effect must be approved by 
the secretary of war: provided, that no payments shall be made unless such 
supplemental or modified agreement was signed and approved before the 
obligation arlsing from such modification was Incurred. No claim whatever 
Shall at any time be made upon the United States by the party or parties of 
the second part for or on account of any extra work or material performed or 
furnished, or alleged to hâve been performed or furnished, under or by virtue 
bf this contract, and not expressly bargained for and specifleally included 
therein, unless such extra work or materials shall hâve been expressly re- 
quired in writing by the party of the flrst part or his successor, the priées and 
quantifies thereof having been flrst agreed upon by the contracting parties 
and approved by the chief of engineers. The party of the second part shall 
be responsible for and pay ail liabilities Incurred in the prosecution of the 
work for labor and material. It Is further understood and agreed that, in 
case of fallure on the part of the party of the second part to complète this 
contract as specifled and agreed upon, that ail sums due and percentage re- 
talned shall thereby be forfeited to the United States, and that the said 
United States shall also hâve the rlght to recover any or ail damages due to 
such failure in excess of the sums so forfeited, and also to recover from the 
party of the second part, as part of said damages, whatever sums may be 
expended by the party of the flrst part In eompleting the said contract, in 
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excess o( the prlce herein stlpulated to be pald to the party of the sec- 
ond part for completing the same. Payments shall be made to the said 
William Morgan as specified when the work contracted for shall hâve been 
delivered and accepted, reserving ton (10) per cent from each payment 
until the whole work shall hâve been so delivered and accepted. Nelther 
this contract nor any interest thereln shall be transf erred to any other party 
or parties, and in case of such transfer the United States may refuse to 
carry ont this contract either with the transferror or the transférée, but ail 
rights of action for any breach of this contract by said William Morgan are 
reserved to the United States. No member of or delegate to congress, nor any 
person belonging to or employed in the military service of the United States, 
is or shall be admitted to any share or part of this contract, or to any beneflt 
whlch may arlse herefrom. This contract shall be subject to approval of the 
chief of engineers, U. S. A. 

In viritness whereof, the parties aforesaid bave hereunto placed their hands 
the date first hereinbefore written. 
Wltn esses: 

O. F. Porter, as to A. N. Damrell, 

Lieut. Colonel, Corps of Engineers. 
Chas. R. Hall, as to William Morgan. 

(Executed in Quintuplicate.) 
Approved: March 16, 1897. A. MacKenzle, 

Acting Chief of Engineers. 

I do solemnly swear that the copy of contract hereto annexed is an exact 

copy of a contract made by me personally with ; that I made the 

same fairly, -wlthout any beneflt or advantage to myself, or allovFlng any such 

beneflt or advantage corruptly to the said , or any other person; and 

that the papers accompanying include ail those relating to tlie &aid coittract 
as required by the statute in such case made and provided. 

» 
, Corps of Engineers. 



Subscribed and sworn to before me this day of , 189 — . 



(2) Morgan, as principal, and the American Surety Company of 
New York, as surety, executed and delivered to the United States 
a bond of which a copy is as foUows : 

(No. 100. Form H.) 

Contractor's Bond (Public Works). 

(When Principal is an Individual or a Partnership, and Surety Is a 

Corporation.) 

Know ail men by thèse présents, that we, William Morgan, as principal, 
and American Surety Company of New York, a corporation existing under 
the laws of the state of New York, as surety, are held and bound unto the 
United States of America in the pénal sum of eighteen thousand (18,000) 
dollars, to the payment of which sum, well and truly to be made, we bind 
ourselves, our heirs, executors, administrators and successors, jolntly and sev- 
erally, firmly by thèse présents. The condition of this obligation is such 
that whereas the above-bounden William Morgan has on the second day of 
March, 1897, entered into a contract with the United States, représentée! by 
Lient. Colonel A. N. Damrell, corps of engineers, U. S. army, for constructing 
gun emplacements at Great Diamond Island, Portland Harbor, Maine: Now, 
therefore, if the above-bounden William Morgan, bis heirs, executors, or 
administrators, shall and wlU in ail respects duly and fully observe and per- 
form ail and singular the covenants, conditions, and agreements in and by 
the said contract agreed and covenanted by said William Morgan to be ob- 
served and performed, according to the true intent and meaning of the said 
contract, and as well during any period of extension of said contract that 
may be granted on the part of the United States as during the original term 
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of tte sam'ei and shall promptly make full payments to ail persons supplylng 
Mm labor ot materlals In the proseeutlon of the work provided for In sald 
contract, then the above obligation sball be void and of no effect; otherwise 
to remain in full force and virtue. 

In wltness whereof, the parties hereto hâve executed this instrument thls 
2d day of Marcli, 1897; the name and corporate seal of said surety being 
hereto afflxed and thèse présents dnly slgned by its 2nd vice président & 
asst. secretary, pursuant to a resolution of Its board of trustées, passed on the 
12th day of April, 1893, a copy of the record of which Is on file in the war de- 
partment. 

In présence of 

Ohas. R. Hall, as to William Morgan. 

Howard Alllson, as to American Surety Company of New York, 

David B. Sickles, 2d Vice Président 

Attest: George L. Holmes, Asst. Secretary. 

(3) Morgan entered upon the performance of his contract afore- 
said, and after a time abandoned its further prosecution. 

(4)' While prosecuting the work the plaintiff, the Thomas Laughlin 
Company, supplied to Morgan material to be used by him in his 
work, amounting to the sum of $4,389.86. 

(5) It is admitted that of this sum the just priée of iron beams, 
bolts, and washers which were required for the work contracted for, 
and which actually entered into the construction of the same, was 
$2,107.22 at Portland, and that interest on so much of the same as 
may be allowed by the court is to be computed from July 29, 1898, 
and added to the $2,107.22. 

(6) The plaintiff also paid thirty dollars ($30), the expense in 
transporting from Portland to Diamond Island, where they were 
used under the contract, the beams, bolts, and washers referred to 
in finding numbered 5. 

(7) The plaintiff also supplied to Morgan nails used in the con- 
struction of a pump house required by the contract, and the con- 
struction of the false works or wooden forms about which the con- 
crète was placed in building the emplacements, so as to give the con- 
crète form, amounting to $27.82 at fair price. 

(8) Morgan had a steam launch expressly constructed for and 
used by him in transporting nierchandise to be used in the work con- 
tracted for by him. For tackle, apparel, and furniture in fitting out 
and equipping this steam launch, the plaintiff performed work and 
furnished material to the fair amount of $15.29. 

(9) For the construction of dump cars, skips, grout tubs, and con- 
veyors constructed for the prosecution of said contract, and actually 
used at Diamond Island in making the excavations called for by the 
contract of Morgan, and conveying the materials excavated, the 
plaintiff demands $769.07. The rate of charges is fair and right, and 
the items of the charges are correct, and were actually furnished 
to the contracter. 

(10) The plaintiff also furnished rails, spikes, and fish plates for 
the construction of a track upon which the cars were run to trans- 
port the earth and rock excavated preparatory to the building of the 
gun emplacements, and afterwards for conveying concrète for build- 
ing the battery, to the amount of $312.65. 

(11) He also furnished wire, steel, and rope of the value of $581.55 
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for setting up and sustaining derricks for hoisting eut excavated ma- 
terial, and for putting concrète and materials into place in the exca- 
vations. 

(12) Nails, screws, bolts, and similar articles used in the construc- 
tion of sheds on the premises, for the storage of cernent, and in mak- 
ing repairs to the plant used in the prosecution of the work specified 
ih contract, were furnished to the value of $209.43. 

(13) Plaintifï also supplied shovels, pickaxes, bars, hammers, and 
other similar tools used in the prosecution of the work called for 
in Morgan's contract, valued at $197.82. 

(14) Also supplied $39.41 worth of shafting and puUeys necessary 
for the construction and operating a mixer with vvhich to mix cernent 
and other materials required in the prosecution of the work. 

(15) Plaintifif also furnished to Morgan a smokestack to a boiler 
used in making steam with which to run the mixer, hose, or the 
conveying of steam and lubricators, $66.67; tin and tarred paper 
used in the construction of buildings on the premises for storage, 
$7.64; hogsheads for storing water to be used in prosecuting the 
work, and bags for the handling of coal, $13.55 ; and screws to drills 
used in excavating, $6.48. - 

(16) Also locks on buildings on the premises used by the con- 
tractor for storage of tools and cément were furnished by this plain- 
tifï, for which the proper priée is $1.30. 

(17) Morgan paid to this plaintifï on account: 

August23, 1897 $300 00 

September 24, 1897 300 00 

Xovember 15, 1897 200 00 

A total of $800 00 

Neither Morgan nor the plaintifï made spécial appropriation of 
any portion of thèse payments to any spécifie items or class of items 
of the plaintifï's account. The items supplied by and charged in the 
account of the plaintifï prior to June 30, 1897, slightly exceeded the 
total of the above payments on account. None of those items are 
included in findings i, 2, and 3, above stated; but they are ail includ- 
ed in the above findings of fact, numbered 8 to 16, inclusive. Writ 
dated July 29, 1898. 

The court's conclusions of law on the foregoing facts are as fol- 
io ws, viz. : 

The rights and obligations of the parties, respectively, are based 
on the act of congress approved August 13, 1894 (28 Stat. 278, c. 
280), pursuant to which act the bond was given. 

(a) Under that statute and the bond aforesaid, the plaintifï is en- 
titled to recover in this action the sum of $2,107.22, admitted to hâve 
actuallv entered into the construction of the work as stated in finding 
of fact aforesaid numbered 5, together with interest on said sum from 
July 29, 1898, to the date of judgment. 

(b) The sum of $30 named in the above finding of fact numbered 
6 is also legally reeoverable in this action, with interest as in ruhng 
"a" ; this expense of freight being properly added to the price of the 
material at Portland. 
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(c) He sliould aiso recover the $27.32, under finding of fact num- 
bered 7^ atid jnterest from June 29, 1898. 

(d) The charges of $15.29 under finding No. 8 do not corne within 
the provision? of the act of congress or of the bond, and are not re- 
coverable in this action. 

(e) The items under finding numbered 9 are not recoverable. They 
did not enter into the construction of the public work, but were in 
the nature of tools and appHances to be used by the contracter for his 
own convenience and advantage in his exécution of his contract. 

(f) The ruHng of the court is that the plaintifï cannot recover in 
this action the sum of $312.65 named in finding No. 10, this ruHng 
being for the same reasons stated in "e." 

(g) Kor the same reason the several items specified in finding 11 
are not allowed ; nor are those enumerated in finding 12 allowed ; 
nor the charge of $197.82 for tools specially referred to in finding 13 ; 
nor $39.41 charged for shafting and puUeys under finding 14; and for 
the same reason the several items for articles named in finding 15 are 
disallovi^ed. 

(h) The contract called for a building to be used as an office by the 
engineers of the government, and for a lock on the same. For thèse 
the party furnishing material would hâve the right to proceed against 
the surety to recover any unpaid portion. But the évidence in this 
case does not show anything relating to this matter. 

(j) The court rules that the payments found under the seventeenth 
finding of fact are to be apphed to payment of the materials furnished 
and charged prior to the dates of the payments. 

Summing up the conclusions of the court, the plaintifï should 

hâve judgment for $2,107.22 under finding of fact No. 5; for $30 

'urider finding of fact No. 6; for $27.82 under finding of fact No. 7, — 

a total of $2,165.04, — virith interest from June 29, 1898, to the date of 

judgment, with costs. 

The court cannot properly enter judgment until certain proceed- 
ings in equity are disposed of, which proceedings relate to the same 
controversy in this case, and are pending in this court on the equity 
side. 



UNITED STATES v. ECOLES et al. 

(Circuit Court, D. "Dtah. November 4,' 1901.) 

No. 364. 

\. PnBLio Lands— Right of Railboad Company to Cdt Timbbr — Constsuc- 

TION OP STATCTK. 

Act Marcli 3, 1875 (18 Stat 482), grantlng right of way for railroads 
OTer the public lands, whlch confèrs on a company so constructlng Its 
road, "whlch sball hâve Bled with the secretary of the interior a copy 
of its articles of incorporation aiid due proofs of its organization under 
the same," the right to take timh'er arid other materials for the construc- 
tion of its road from public lands adjacent to its Une, confers no right to 
eut timber for such pûrpose prior to the flling of the required papers, 
nor does the subséquent use in the constructian of the road of timber so 
eut render the cutting lawful, or devest the tltle of the United States 
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thereto, slnce the act does not give the rîght to approprlate timber 
already eut. 

2. Same— Action for Unlawful Cuttins of Timbbr— Defensbs. 

Where défendants, In an action by the United States ta recover the 
value of timber eut from publie lands, défend on the ground that the 
timber was talien for use in the construction of a rallroad, as authorized 
by Act Mareh 3, 1875, the burden rests on them to bring themselves 
withln the provisions of such aet; and when It appears that at least 
a part of the timber was eut before the railroad company had flled Its 
articles and proof of organization wlth the secretary of the interior, so 
as to be entitled to talie timber for its use, it is incumbent on the 
défendants to show what part, if any, was eut after that time. 

8. Samk— Measurb of Damagbs. 

Défendants, who unlawfuUy eut and removed timber from public 
lands, but bellevlng, in good faith, that they had the lawful right to eut 
the same, although négligent, are liable only for its value as it stood 
in the trees. 

At Law. 

C. O. Whittemore, U. S. Dist. Atty. 
L- R. Rogers, for défendants. 

MARSHALL, District Judge. This action was brought by the 
United States to recover damages for the taking of certain timber 
from pubhc land by défendants. The taking of the timber was ad- 
mitted, and the défendants claimed that it was taken from the land 
adjacent to the line of the St. Anthony Railroad, and assert the 
right to so take it for the original construction of said railroad. A 
jury was waived, and a trial had before the court upon a stipulation 
of facts and oral testimony. It was stipulated that the défendants 
took from the public land of the United States, between July 20, 
1899, and November 4, 1899, timber amountihg to 935,000 feet of 
lumber, board measure, which was worth $2.50 per thousand feet 
standing in the trees ; that the St. Anthony Railroad Company fîled 
its articles of incorporation and proofs of its organization thereunder 
with the secretary of the interior on September 30, 1899; and that 
the lumber obtained from this timber was actually used in t4ie origi- 
nal construction of the railroad of said company. I do not find 
it necessary to décide whether or not the land from which this tim- 
ber was taken was in fact adjacent to the line of the railroad. 

Two questions only need to be considered : (i) Does the act of 
March 3, 1875, ë^^^ ^^Y right to the timber taken prior to the filing 
of the articles of incorporation and proofs of organization of the rail- 
road company? (2) Should the damages be measured by the value 
of the timber before such value was enhanced by the acts of the 
défendants, or by the value after such increase and at the time when 
the lumber was delivered to the railroad company? 

The défendants attempt to justify the taking of the timber under 
the act of March 3, 1875, which grants to certain railroad companies 
"the right to take from the public lands adjacent to the line of said 
road material, earth, stone and timber necessary for the construction 
of said railroad." 18 Stat. 482. This grant is limited to any raili'oad 
company "which shall hâve filed with the secretary of the interior a 
copy of its articles of incorporation and due proofs of its organization 
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•uflder the same." The statute is an offer on the part of tfie gov 
ernment to induce the building of railroads through the pubHc lands 
of the United States. It points out the raethod of acceptance. The 
grant is, only to the railroad companies that communicate to the 
United States their acceptance of the ofifer by filing the prescribed 
papers with the secretary of the interior. Until this is donc the rail- 
road has no right to eut timber upon the public lands, and therefore 
can confer no such right upon others. 

< In this case the taking of at least a part of the timber preceded 
the fîling of the required papers. Nor did the use of the lumber by 
the railroad company after it had filed its articles and proofs of its 
organization with the secretary of the interior purge the act of the 
défendants of its wrongful character. When the défendants took 
the timber their act was unlawful. The timber remained the prop- 
erty of the United States. This was also true as to the lumber 
manufactured from it. The title of the United States thereto could 
only be devested with their consent. The statute does not give to 
a railroad company the right to appropriate any timber already eut, or 
any manufactured lumber, the property of the United States, but only 
to go on the public land adjacent to the Une of its road, and take 
timber in its natural state. This does not resuit from any strict con- 
struction of the grant, but is its évident meaning. The décision of 
the circuit court of appeals of this circuit in U. S. v. Price Trading 
Co., 109 Fed. 239-243, is controUing on this point. 

It therefore foUows that as to ail of the timber eut prior to the 
30th day of September, 1899, the date of the filing with the secretary 
of the interior of the articles of incorporation of the railroad com- 
pany and the requisite proofs of its organization, the défendants 
could gain no right under the grant to the railroad. But there is no 
way, under the stipulation of facts and the évidence in this case, to 
discriminate between the timber eut before September 30, 1899, and 
that, if any, eut thereafter. The stipulation is that it was ail eut and 
carried away between July 20 and November 4, 1899, and it may well 
be that ail was in fact taken before September 30, 1899. 

The défendants are seeking to justify the taking of this timber. 
The burden is on them to show that an act prima facie a wrongful 
invasion of the plaintifïs* right of property was in fact authorized 
by the statute in question. The meàns of proof were in their power. 
It is only to the extent that it is proven that the timber was taken 
after September 30, 1899, that their défense can be maintained. The 
évidence fails to show that any of it was so taken. It follows that 
the plaintifïs are entitled to a judgment for the entire amount of tim- 
ber taken. 

The question as to the measure of damage remains. The défend- 
ant Spencer, as between the two défendants, appears to hâve taken 
spécial charge of this business. He testifies that he consulted the 
attorney for the railroad company, and was told that the company 
had or would file the necessary papers with the secretary of the in- 
terior, and that the défendants would be entitled to eut the timber in 
question. He made no further inquiry, but believed that he had the 
right to take the timber. The circumstances surrounding the trans- 
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action ail tend to show the good faith of the défendants. It may 
be that they were négligent in not ascertaining before commencing 
to take the timber that the papers had actually been filed. But nég- 
ligence is not the same thing as bad faith, although some évidence 
of it. 

In most cases of inadvertent trespass there is found négligence, 
but this does not prevent the opération of the rule that the value 
added to the property of another by the inadvertent act of the tres- 
passer, in the belief that he was lawfuUy exercising a right, shall be 
excluded in the estimate of damages for the conversion. Durant 
Min. Co. v. Percy Consol. Min. Co., 35 C. C. A. 252, 93 Fed. 166-168. 

I am of the opinion that the plaintifïs are only entitled to recover 
the value of the timber standing in the trees at the time of the taking, 
and before the acts of the défendants had increased its value, to- 
gether with légal interest from November 4, 1899, as damages for 
the time during which plaintifïs hâve been deprived of their property. 
Mining Co. v. Old, 38 C. C. A. 89, 97 Fed. 150. 

Judgment will be entered for the plaintifïs for $2,362.50 principal, 
and $378 interest, making a total of $2,740.50. 



WILBUR y. WATSON et al, 

(District Court, D. Rhode Island. November 7, 1901.) 

No. 1,095. 

Bahkrttptot — Allowance of Compensation to Assignée. 

Assignées under a gênerai assignment, which was Itself an act of 
banicruptcy and constructively frauduient and in violation of the baniî- 
ruptcy act, are not entitled to compensation from the estate for their 
services rendered prior to the fillng of pétition In banliruptcy against the 
assignor, and they cannot retain any sum as such compensation from 
the proceeds of the property In their banda. 

In Bankruptcy. 

Cooke & Angell, for trustée. 

BROWN, District Judge. The sole question in this case is wheth- 

er the assignées under a gênerai assignment, which was itself an act 
of bankruptcy, are entitled, before paying over to the trustée the 
proceeds of the sale of the assigned property, to deduct any sum as 
coinpensation for their services rendered prior to the filing of the 
pétition in bankruptcy. Such an assignment was constructively 
frauduient and in violation of the bankruptcy act, in that it provided 
for a différent mode of administration of the effects of the insolvent 
debtor than that contemplated by the act. This was the view of the 
circuit court of appeals of the Eighth circuit in Davis v. Bohle, i 
Am. Bankr. R. 412, 92 Fed. 325. See, also, Brvan v. Bernheimer, 
181 U. S. 188, 192, 193, 21 Sup. Ct. 557, 45 L. Éd. 814; West Co. 
v. Lea, 174 U. S. 590, 596, 19 Sup. Ct. 836, 43 L. Ed. 1098; In re 
Gutwillig (D. C.) 90 Fed. 475, 478, 480, afïirmed in 34 C C. A. 377, 
92 Fed. 337. 
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In Steafiis Vi Flick, 4 Àm. Bankr. R. 723, 727, 103 Fed. 919, 921, 
it was said : , 

"No equity can arlse, therelore, in favor of the assignée, whlch would en- 
tltle hlm to compensation for services rendered * • • In an attempt 
to defeat the 6peration of the bankrupt law." 

Nor should the generally recognized ruie that an assignée is not 
entitled to compensation for services as assignée be weakened or 
evaded by allowing compensation for services under the guise of a 
compensation for custody prior to the fiHng of the pétition in bank- 
ruptcy. In Re Peter Paul Book Co., 5 Am. Bankr. R. 105, 104 Fed. 
786, it was said: 

"There lis no authority at law for grantlng this allowance. Section 64b, 
subsec^ 1, expressly prohiblts it. In re Giblom, 2 Nat. Bankr. N. 60. The 
conclusion Is reached that an allowance to an assignée under a gênerai as- 
slgnhaent . f or services rendered as custodian of the property prior to the 
flllng of the pétition in bankruptcy, even though it hâve the appearance of 
being rendered for the berieflt of the gênerai creditors, is not permitted by 
the bankruptcy act, and ought not to be allowed." 

The assignées were not assignées for value, but simply agents of 
the assigner for the distribution of the proceeds of the property 
among the creditors. Bryan v. Bernheimer, i8r U. S. 188, 192, 193, 
21 Sup. Ct. 557, 45 L. Ed'. 814. Their custody was not for the pur- 
pose of preserving the estate for administration under the bank- 
ruptcy law. On the contrary, their custody was to enable them to 
act contraty tô the policy of that law. Having voluntarily become 
parties to an arrangement which was contrary to the policy of the 
bankruptcy law, and assuming to carry out the directions of the as- 
signer, I fail to see any reason for holding that they hâve acquired 
any standing in equity, or that there is any merit in their claim for 
compensation for what hâs possibly resulted in some benefît to the 
creditors. It would be, in my opinion, a substantial violation of the 
spirit and letter of the bankruptcy act to allow the présent claims for 
compensation. The act provides that a trustée, for the performance 
of ail that thèse assignées hâve donc, as well as other services, shall 
receive the sum of $5, and 3 per centum on the sums to be paid as 
dividends and commissions. The amounts claimed by the assignées 
exceed this many times. It is contrary to the policy of the bank- 
ruptcy act that an insolvent shoitld sélect the persons who shall ad- 
minister the estate for thé benefît of the creditors, or that he should 
fix their compensation. If we are to allow for the services of as- 
signées, this will tend to encourage the making of assignments, in- 
stead of direct applications to the bankruptcy courts. Furthermore, 
the présent trustée, under the law, is entitled to a fixed compensation 
provided by the act. This compensation covers ail his services in 
rèducing to môney the property of the estate. To pay an assignée 
for doing thé saine thing would be to maké the creditors pay double 
for the performance of a portion of the services. While there are a 
number of décisions of référées and of courts which give, perhaps, 
some countenance to the contiention that what an assignée has donc 
fbr the benefît of the creditors should be paid for by the estate, it 
seems to me that the broadér view is that one who has voluntarily 
become a party to an arrangement which is contrary to the policy of 
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congress in enacting a uniform bankruptcy law should rather lose 
his time and effort, than that the door should be opened to évasions 
of the bankruptcy act. In the présent case there is no question but 
that the assignées hâve acted honestly and intelligently, and it is 
probable that the estate has profited by their expérience and efforts ; 
but this case must be decided, not upon the spécial circumstances, 
but as a matter of gênerai law. 

The claim of the assig-nees for compensation for services prior to 
the filing of the pétition is disallowed, and judgment may be entered 
for the trustée for the full amount in the hands of the assignées. 



In re IVBS et al. 
(District Court, E. D. Mlchlgan. August 1, 1901.) 

BANKBUPTCT— JUKIBDICTION OF CoURT— SbtTIKG ASIDB ADJUDICATIOH. 

The settled nile that fédéral courts hâve no power to set aslde theIr 
Judgments, decrees, or orders unless steps to that end are taken durlng 
the term at which such judgment decree, or order was entered la applica- 
ble to bankruptcy proceedlngs, except In case of an application for the 
révocation of a discharge, whlch Is expressly provlded for by Bankr. 
Act 1898, i 15; and a court of bankruptcy Is wlthout jurlsdlctlon to 
entertain a pétition to set aslde an adjudication whlch was not filed 
untll several terms bad Intervened slnce the adjudication was made. 

In Bankruptcy. On pétition of Adolph Feldheim and Léo M. 
Butzel to dismiss and vacate the adjudication made herein. 

EUiott G. Stevenson and Léo M. Butzel, for petitioners. 
Henry A. Harmon and T. A. E. Weadock, for respondents. 

SWAN, District Judge. The adjudication of bankruptcy in this 
cause was made September ii, 1900, upon voluntary pétition duly 
verified and signed by Butler Ives and Albert Ives, Jr., and by Albert 
by his attorney in fact, Mary Ives Cowlan. Albert Ives died March 
20, 1901. The pétition in this cause was fîled June 7, 1901, and 
allèges that at the time of the adjudication Albert Ives, one of the 
bankrupts, was incompétent to transact business, and had been for 
some time before the filing of the pétition ; that his name was signed 
thereto by a person who represented herself to be the attorney in 
fact of said Albert Ives; that said Albert Ives never executed any 
power of attorney, or conferred any authority upon any person to 
sign said pétition; and that a fraud was committed upon the court 
in applying for and obtaining an adjudication of the firm of Albert 
Ives & Sons, which said firm was composed of said bankrupts. The 
petitioners, Feldheim and Butzel, represent that they are creditors 
of said bankrupts, and were such prior to and at the time of the ad- 
judication had in this cause, and that they hâve a right to intervene 
for their interest, and are entitled to hâve said adjudication vacated 
and set aside. To this pétition the respondents, Henry A. Harmon, 
trustée of the bankrupts, and Albert Ives, Jr., administrator of the 
estate of Albert Ives, hâve demurred, and hâve filed a plea to the al- 
légation of the pétition denying the existence of the power of attor- 
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ney. The verified plea sets forth the original power of attorney 
givériî by Sâid Albert Ives, which in express terms authorizes the sig- 
nature by the attorney iii fact of any pétition which might be filed 
in behalf of said firm of Albert Ives & Sons in proceedings in bank- 
ruptcy. 

The first ground of the demurrer challenges the jurisdiction of the 
court to grant the relief prayed, because several terms of the district 
court had elapsed before the fihng of said pétition. This ground of 
the demurrer is well taken. In Phillips v. Negley, 117 U. S. 673, 6 
Sup. Ct. 904, 29 L. Ed. 1014, Mr. Justice Miller, who delivered the 
opinion of the court, says : 

"It Is a gênerai rule of the law that ail the judgments, decrees, or other 
orders of the court, however conelusive in their character, are under the 
control of the court which pronounces them durlng the term at which they 
are rendered or entered of record, and they may then be set aside, vacated, 
modlfled, or annulled by that court; but It Is a rule equally well established 
that after the: tertù has endéd ail final judgments and decrees of the court 
pass beyond Its control, unless steps be taken durlng that term, by motion 
or otherwWe, to set aslde, modlfy, or, correct them. ♦ ♦ • So strongly has 
thls princlple bèen upheld by thls coxitt, that, while reallzlng that there is 
no court which canrevlew Its décision^; It has Invarlably refused ail applica- 
tions for rèheàrlng made aftér thé à'djf^ili^nment of the court for the term 
at which the judgment was renderefl; apd thls is placed upon ground that 
the case has passed beyond the controloif the court." 

In Bank V. Moss, 6 How. 31, 12 L. Ed. 331, it was held that the 
circuit court could not set aside a judgment of a former term on 
motion, even for want of jurisdiction. See, also, U. S. v. The 
Glamorgan, 2 Curt. 236, Eed. Cas. No. 15,214. 

The présent bankruptcy act expressly authorizes the revocation 
of a discharge in bankruptcy for fraud, but it contains no provision 
which modifies in any degree thé rùle of law stated in the cases cited, 
which rule is applicable to ail federa,l courts in ail branches of juris- 
prudence which they administer. Thç express authority to revoke a 
discharge for fraud, and the absence of any provision authorizing 
the court to Vaçate an adjudication after the lapse of the term, is a 
strong implication that it was not the intention of the bankruptcy 
act to vest the courts of bankruptcy with any power to disturb its 
decrees after the lapse of the term in any other than the excepted 
case mentioned. 

Without passiiig seriatim Mppij jthe other grounds of demurrer, it 
is sufficient tO say that, on the face of the pétition, the petitioners 
are chargeable with lâches in sçeking the relief now asked. It ap- 
pears from the pétition that petitioners knew of the adjudication en- 
tered, herein a,s eariy as October 11, 1900 (that is, at the same term 
at which the adjudication was madè), ànd that Henry A. Harmon had 
been appointëd ^ruateè of sa,id hankrupts. They might then hâve 
sought the relief how asked, ân4 it would hâve been compétent for 
the court, îôf cause shown, to haye entertaïned their pétition, if 
filed in that terni, Or at the next term on leave granted during the 
June tèrm. No esccuse is shown for the delay, but the petitioners 
appear to hâve postponed action without necessity, and with full 
knowledge of the rights asserted under the adjudication. By Rev. 
St. U. S. § 572, it is enacted that the terms of the district court of the 
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United States for this district shall be held on the first Tuesdays of 
March, June, and November. Two terms hâve elapsed since the 
adjudication. The matters alleged in the pétition as the basis of the 
rehef prayed may ail be conceded, yet the adjudication is not a 
nuUity, but remains in full force and effect, and is conclusive on ail 
parties until reversed. McCormick v. SuUivant, lo Wheat. 192, 6 
L. Ed. 300; Des Moines Nav. & R. Co. v. lowa Homestead Co., 123 
U. S. 552, 8 Sup. Ct. 217, 31 L. Ed. 202; Dowell v. Applegate, 152 
U. S. 327, 14 Sup. Ct. 611, 38 L. Ed. 463. The voluntary pétition on 
which the adjudication was nad contained the necessary jurisdictional 
averments to sustain the adjudication. No application was made 
at the June term to vacate that judgment. It is therefore beyond 
the power of the court to grant the rehef asked. Bank v. Shefïey, 
140 U. S. 451, " Sup. Ct. 755, 35 L. Ed. 493. 

The pétition avers, and it was also conceded on the hearing, that 
Albert Ives, the senior member of the bankrupt firm, died March 
20, 1901. His administrator joins in the demurrer to the pétition, 
and objects to the rehef it seeks. It may be suggested, without dis- 
cussion at length, that the right to vacate the adjudication for any 
infirmity was personal to Albert Ives, the deceased, during his life- 
time, and at his death his administrator succeeded to that right. As 
he has not asserted it, but objects to its exercise, and insists that the 
adjudication should not be disturbed, it does not seem compétent 
for a créditer of the bankrupt to attack the proceedings at this time. 
Under section 5, subd. "c," of the bankruptcy act, "The court of 
bankruptcy which has jurisdiction of one of the partners may hâve 
jurisdiction of ail the partners, and of the administration of the part- 
nership and individual property." The pétition is not aided by sub- 
division "h" of section 5, as ail the partners hâve been adjudged 
bankrupt, and that judgment, for the reasons stated, is not assail- 
able. It fixed the status of the fîrm. In re Meyer, 39 C. C. A. 
368, 98 Fed. 976. 

It was candidly admitted on the hearing that the purpose and ob- 
ject of the pétition in asking that the adjudication be vacated and 
set aside is to validate the préférence given to Feldheim by the bank- 
rupts within four months before the filing of the pétition in bank- 
ruptcy under the form of a loan to the bankrupts, but which respond- 
ents claim was a mère device to convert the bankrupts' indebtedness 
for moneys standing to the crédit of Feldheim as a depositor on the 
books of the bankrupts at the time of the filing of the pétition into 
a preferred debt. If the adjudication of September 11, 1900, should 
be vacated and a new adjudication entered, the lapse of time would 
validate the claim of Feldheim and Butzel as preferred creditors. 
There is no equity in the pétition, and no power in the court to grant 
it if there were. 

The demurrer is sustained, and the pétition dismissed, with costs. 
m F,— 32 
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In re McHAERY. 

McHARRY V. KINGMAN & CO. 

(Circuit Court of Appeals, Seventh Circuit November 5, 1901.) 

No. 795. 

Bankkdptcy— EsTATB Passing to Trustée— Vested Remaistdek. 

Wliere lands were devlsed to a Ilfe tenant, wlth remalnder In fee to 
his children or their descendants, If any should survive hlm, a son of 
such life tenant took a vested remalnder, both under the gênerai law 
and under the law of Illinois, whlch he could transfer, and whlch passed 
to hls trustée on hls bankruptcy during the Ufetime of hls father. 

Pétition for Review and Revision of Order of the District Court of 
the United States for the Southern District of Illinois, in Bankruptcy. 

On pétition of Homer C. McHarry to review and revise an order 
declaring a remalnder in realty an asset of his estate. 

John F. Armstrong, for petitioner. 
Arthur Keithley, for respondent. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNJN, 
District Judge. 

GROSSCUP, Circuit Judge. Upon the pétition of Kingrnan & 
Company, â Corporation under the laws of Illinois and a créditer of 
Homer C. McHarry, Bankrupt, the District Court, afifirming a like 
finding of the référée in bankruptcy, ordered the bankrupt to sched- 
ulé, as part of the assets of the bankrupt estate, his one-fifth interest 
in certain real estate devised under the Will of the bankrupt's grand- 
father, Hugh McHarry, to Hugh A! McHarry, father of the bank- 
rupt, during the terni of his natural Hfe, with remalnder in fee, on the 
death of said Hugh A. McHarry, to his children, share and share 
alike. 

The principal clause of the Will, omitting the description, is as fol- 
lows: 

"I glve, devise and bequeath unto my son, Hugh A. McHarry, for and dur- 
ing the term of his natural Hfe, the • * • (description), wlth the re- 
mainder in fee in ail of the lots ançi: lands in thls clause mentioned, on the 
death of the said Hugh A. McHarry, to liis, children, share and share alike; 
the descendant of a deceased child to takè'the share hls, her or their parent 
Wduld be entitled to if living; bût should the said Hugh A. McHarry die 
wlthout leavlng any child or chMren, or the descendant of any child or chil- 
dren survlving hlBi, then In that;event, It is my wlsh and will, and I hereby 
give, devise and' bequeath to my children, Homer C. McHarry, William A. 
McHarry, Margaret B. Donaldson, HUgh A. McHarry and Josie R. Dexter, 
the said lands and lots In thls clause mentioned in fee simple share and 
share alike. The heirs of each of liiy children to take the share whlch such 
child would be entitled to if living." 

. At the time of Homer McHarry's adjudication as a bankrupt Hugh 
McHarry, the testator, was dead, but Hugh A. McHarry, father of 
the bankrupt, and owner of the life estate, was still living and in pos- 
session of the life estate. 

Section yo of the Bankrupt Act vests the Trustée in bankruptcy, 
by opération of law, with the title of the bankrupt, as of the date of 
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adjudication, of ail property which, prior to the filing of the pétition, 
the bankrupt could by any means hâve transferred, or which might 
hâve been levied upon and sold under judicial process. The ques- 
tion, therefore, presented by this case is : Did the will of Hugh 
McHarry, above quoted from, vest Homer McHarry, the bankrupt, 
on the death of the testator, with an estate that could by any means 
hâve been transferred by him? 

We are of the opinion that it did. The estate taken by Homer 
McHarry on the death of the testator was a vested remainder. It 
embraced a fixed interest in particular pièces of real estate, and it 
was in favor of a person certain and defînite, to be enjoyed in future 
by him and his descendants. The only contingency presented was 
whether the devisee would be alive when the intervening life estate 
expired. Such a contingency does not go to the right of enjoyment, 
but only to the actuality of enjoyment. It is not an uncertainty as 
to the estate conveyed, but only as to whether the remainder-man 
will live to take possession of it. Such uncertainty does not make 
the estate a contingent remainder. 

The rule is laid down by Kent as follows : 

"It Is the uncertainty of the right of enjoyment, and not the uncertainty 
of Its actual enjoyment, which reuders a remainder contingent. The présent 
eapacity of taking effeet in possession — if the possession were to become 
vacant — distinguislies a vested from a contingent remainder, and not the cer- 
tainty that the possession will ever become vacant while the remaindei' con- 
tinues." 4 Kent, Comm. 282. 

The Suprême Court of Massachusetts thus states the rule : 

"Where a remainder is limited to talce efifect in possession, if ever, immedi- 
ately upon the détermination of a particular estate, which estate is to déter- 
mine by an event that must unavoidably happen by the efiBux of time, the 
remainder vests in interest as soon as the remainder-man is in esse and 
ascertained." Blanchard v. Blanchard, 1 Allen, 227. 

The adjudications in Illinois are to the same efifect. In Scofield 
V. Olcott, I20 111. 371, II N. E. 351, the rule is stated as follows: 

"Every remainder-man may die without issue before the death of the ten- 
ant for life. It is the présent eapacity of taking efCect in possession, if the 
possession were to become vacant, and not the certainty, that the possession 
will become vacant before the estate, limited in remainder, détermines, that 
distinguishes a vested from a contingent remainder. When the event, on 
which the preceding estate is limited, must happen, and when it also may 
happen before the expiration of the estate limited in remainder, that re- 
mainder is vested." 

See also, Kellett v. Shepard, 139 111. 433, 28 N. E. 751, 34 N. E. 
254; Ducker v. Burnham, 146 111. 9, 34 N. E. 558, 37 Am. St. Rep. 
135; Harvard Collège v. Balch, 171 111. 275, 49 N. E. 543; and Mc- 
Arthur v. Scott, 113 U. S. 340, 5 Sup. Ct. 652, 28 L. Ed. 1015. 

Were the question one of gênerai law, we would hâve come to the 
conclusion announced ; but being one of local law, in which we are 
required to follow the rule laid down by the court of last resort of 
the State where the property is situated, we hâve found no diiïiculty 
in disposing of the question according to .the adjudications of the 
Suprême Court of Illinois. 

The order below is afïirmed. 
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In re DUNDAS. 

(District Cîourt, D. Vermont. NoTember 5, 1901.) 

Bankruptct— Phbpebbkce— RiGHT TO Rbtain. 

An insolvent, wlthin four months prlor to hls bankruptcy, borrowed 
$100 from one to whom he prevlously owed $75, and gave him an order 
on a third person for the entire amount, whlch order was accepted, and 
after the debtor's bankruptcy was paid. Held that, upon a finding that 
the créditer had at the time no reason to belleve the debtor Insolvent, he 
was entltled to the money so pald; the $100 belng the proceeds of a 
securlty taken for a présent considération, and the $75 a préférence, 
which, because innocently received, the credltor could not be compelled 
to surrender. 

In Bankruptcy. Upon review of décision of référée, 

Frank J. Martin, for clairaant, 

H. William Scott and William Wishart, for trustée. 

WHEELER, District Judge. The bankrupt owed Dunquid, the 
claimant, $75, and well within the four months prior to the pétition 
borrowed $100 more, and gave him an order on a man in Ohio for 
$175, which was accepted before the adjudication, and has been 
paid since, and the proceeds are awaiting a décision upon the re- 
spective rights of the trustée and claimant to them. 

As to the $75, the ordér was a préférence, within section 6oa of 
the bankrupt act ; and as to the $100, it was accepted in good faith, 
and for a présent considération, within section 67d. Préférences 
are made recoverable back, by section 67c, only when the person 
receiving them has reasonable cause to believe a préférence is in- 
tended. Pirié v. Trust Co., 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 
1171. The référée to whom the matter was referred has reported 
that the claimant did not know, nor hâve reasonable cause to be- 
lieve, that the bankrupt was insolvent at the time of taking the or- 
der. The taking of the order was the receiving of the security. 
The àcceptance "bëcame a new obligation from the acceptor, which 
the proceedings in bankruptcy would not aflfect. 

This is not a question of proving a debt without surrendering the 
préférence, which dépends upon a différent clause of section 60. 
Speaking of the effect of the reasonable cause to believe of clause 
b of section 60, Mr. Justice McKenna, in Pirie v. Trust Go., 182 
U. S. 438, 447, 21 Sup. Ct. 906, 909, 45 L. Ed. 1171, 1177, said: 

"What a préférence is, is plain. What the effect of It Is, if taken under 
the conditions mentloned, là equally plain. So taken, it may be recovered 
back. If not so taken, it may be kept or surrendered. Hls élection is 
between keeping, the préférence and surrendering it. That is the favor of 
the law to hls Innocence." 

Upon thèse principles and the findings of the référée, the claim- 
ant is entitled to keep this préférence. 
Report accepted. Proceeds of order decreed to claimant. 
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In re BARKBR et aL 

(District Court, N. D. lowa, 0. D. November 9, 1901.\ 

Bankruptcy — Compensation of Référées and Trustées. 

A référée in bankruptcy, under Bankr. Act 1898, cannot charge a per 
diem for his services in presiding at the creditors' meeting, or in hearing 
the banlirupt's examination or évidence upon claims, nor for the labor 
of mailing ont tbe divldend sbeet; ail sucb services being withln those 
required by sections 38 and 39, and whlch are to be compensated by the 
fee of $10, provided for by section 40. Nor is elther a référée or trus- 
tée, under sections 40 and 48, entitled to commissions, except on sums 
available for payment of "dividends and commissions" 

In Bankruptcy. On record certified by référée. 

SHIRAS, District Judge. This case is before the court upon the 
matter of the referee's account, it appearing therein that he has 
charged at the rate of $5 per day for his services when engaged in 
hearing évidence upon claims filed against the estate, and in hear- 
ing the examination of the bankrupt, and also $10 for presiding at 
the first meeting of the creditors. Thèse services, as well as the 
labor in preparing the dividend sheet, for which a charge of $2.50 
is made, are ail included within the services of the référée, within 
the meaning of that term as used in section 40 of the bankruptcy 
act, M'hich déclares that référées shall receive as fuU compensation 
for their services, payable after they are rendered, a fee of $10. 
Sections 38 and 39 of the act point out that duties pertaining to 
the référées and the services rendered in this case, in passing upon 
claims filed and in preparing the dividend sheet, are clearly within 
the scope of the services intended to be included within the named 
compensation of $10. There is no question that this allowance is 
but a miserly compensation for the time and labor involved upon 
part of the référée, but such is the law, and it must be obeyed. The 
fee of $10 charged for services on July I5th, and $5 charged for 
services on July 22d, 23d, 26th, and 27th, and in preparing the divi- 
dend sheet, — making $32.50 in ail, — must be disallowed. 

It further appears that the référée and the trustée hâve charged 
and been paid commissions on the gross sum of money coming into 
their hands of the trustée, instead of limiting the commission to the 
sums available for payment as dividends and commissions, accord- 
ing to the express provisions of sections 40 and 48 of the act. The 
amount of the overcharge by the référée is $1.37 and by the trustée 
is $4.03. Thèse amounts, making in ail $37.90, must be divided 
among the creditors in the proportions shown on the dividend sheet 
already prepared. Upon this being donc, the accounts will be ap- 
proved, and the estate will be closed. 
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In re HINSDALa 

flDlstrlct Court, D. Vermont October 31, 1901.) 

Bankbuptct— TiTLB op Trustée— Pkopbrtt Sold to Baskropt Condition- 
aliyj ■ 

V* S. § 2290, which provides that no lien reserved on personal property 
sold eonditionally, and which passes into the hands of the conditional 
purehaser, shall be valid "agalnst attachlng creditors or subséquent 
purchasers without notice" unless a mémorandum Is slgned by the pur- 
ehaser and flled, does not enlarge the rights of a trustée in bankruptcy in 
respect to goods which had been furnished to the bankrupt, to be paid 
for as sold by hlm, or to become his property when paid for, and which 
had not been paid for; and slnce the title to such goods did not pass at 
eommon law under such circumstances, the sellera hâve the right to 
retake the same. 

In Bankruptcy. 

Frank S. Williams, for petitioners. 

Matthew M. Gordon and George A. Swasey, for trustée, 

WHEEIvER, District Judge. The Berry Hall Company and the 
Walker Grocery Company put groceries into the store of the bank- 
rupt for sale by him; those of the former to be paid for as sold, 
those of the latter to become his when paid for. They hâve filed 
pétitions for the goods unsold, which hâve been heard. The title 
to goods does not pass under either of thèse circumstances at com- 
ijion law. Am. & Eng. Enc. Law (ad Ed.) 436, 798, and note; 
Manufacturing Co. v. Nash, 70 Vt. 434, 41 Atl. 429. It is provided 
(V. S. § 2290) that "no lien reseryed on personal property sold eon- 
ditionally, and passing into the hiands of the conditional purehaser, 
shall be valid against attaching creditors or subséquent purchasers 
without notice unless the vendor takes a written mémorandum, sign- 
ed by the purehaser witnessing such hen, and the sum due thereon,' 
and causes the same to be recorded within 30 days. The facts 
found by the référée show no such record, and the want of it is 
much relied upon on behalf of the trustée. But this statute applies 
only to such as come within its description. Manufacturing Co. v. 
Nash, 70 Vt. 434, 41 Atl. 429. The trustée is neither an attaching 
creditor nor subséquent purehaser, but is a successor, like an exec- 
utor or administrator, taking the title of the bankrupt. Bankr. 
Act. § 70. Hé may hâve rights to property conveyed by the bank- 
rupt in fraud of creditors that the bankrupt could not enforce, but 
the question hère is not as to whether the bankrupt validly conveyed 
the property, but whether he fully acquired it. The property had 
been attached before the bankruptcy proceedings, but, if that at- 
tachment became a lien paramount, it could probably be preserved 
only by the trustée being allowed to be subrogated to the rights 
of the creditor, under the provisions of section 67, "Liens," cl. 3, 
no question in respect to which is presented hère. 

Property decreed to petitioners. 
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In re COliDER. 

(District Court, D. Massachusetts. November 6, 1901.) 

No. 4,939. 

Banebuptoy — Exemptions— Watch as Implbmbnt of Tbadb. 

Under Pub. St. Mass. c. 171, § M, cl. 5, -whlch exempts to a debtor "the 
topls, implements, and fixtures necessary for carrying on hls trade or 
business," a bankrupt T^ho Is a cabinet maker, and required In the 
ordinary course o( hls employment, when working outslde the factory 
of his employer, to keep the time of himself and other workmen, is 
entitled to a watch as exempt; but such exemption wUl not be allowed 
beyond the amount required to purchase a watch whlch would be suffl- 
cient for the purposes of his trade, and any excess of value of the watch 
owned by him he will be required to surrender to his creditors. 

In Bankruptcy. On review of décision of référée, 

Alfred W. Putnam, pro se. 
John J. Higgins, for bankrupt. 

LOWELL, District Judge. The bankrupt in this case is a cab- 
inet builder or maker, in the employ of the Derby Desk Company. 
In the usual and ordinary course of his employment, it is neces- 
sary for him, when working outside the factory, to keep a true 
account of the time spent by himself and other workmen in such 
outside work. He claims as exempt a watch worth $25, alleging 
that it is one of "the tools, implements, and fixtures necessary for 
carrying on his trade or business." Pub. St. Mass. c. 171, § 34, cl. 
5. No évidence was introduced that the bankrupt is unable to keep 
or to ascertain time without the watch in question, but only that 
the watch is a convenient instrument for that purpose. The ques- 
tion thus presented was expressly left open in Re TurnbuU (D. C.) 
106 Fed. 667. Upon the whole, considering the gênerai use of 
watches by most handicraftsmen in connection with their trade, I 
am inclined to think, though with considérable doubt, that the bank- 
rupt is entitled to a watch. It is clear, however, that he is not 
entitled to it except as a tool or împlement of his trade. Whatever 
value it may hâve for other purposes belongs to the creditors. Ten 
dollars will buy a watch suitable in ail respects as a tool of the 
bankrupt's trade. If the trustée elects to take the watch, he must 
pay the bankrupt $10 to get a new one. Upon that payment, the 
judgment of the référée will be affirmed ; otherwise reversed. 



In re SWIFT et aL 

E« parte WILCOX et al. 

(Tilstrlct Court, D. Massachusetts. October 4, 1901.) 

No. 2,745. 

Bankruptcy — Relinquishment of Libn thhouqh Mibtake dp Law — Riqht to 
Rbinstatemkkt. 

A créditer of a bankrupt sued him and garnlshed persons owing him 
within four months before the bankruptcy, and thereafter obtained 
judgment and collected the same from the garnishees, believing that the 
garnishment was valid. At that time both he and the garnishees knew 
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of the bankruptcy, and that the trustée claimed the money owlng froiii 
the gamishees, and they required a bond of indemnity from the créditer. 
Thereafter a f un^ ^^^ recelved by the estate on which such créditer was 
entitled to a lien for the amount o£ hls debt, but, in the bellef that hls 
debt had been dlscharged, he walved any claim to such fund. The trus- 
tée afterwards brought suit against the gamishees, who made demand on 
the créditer under his bond of Indemnity, and he settled the suit by pay- 
Ing oVer to the trustée the amount he had received under the garnish- 
ment Held, that such payment should be treated in equlty as a restitu- 
tion of money belonging to the bankrupt's estate, and the créditer rein- 
stated in his lien on the fund in the hands of the trustée, as havlng been 
rellnqulshèd through a mlstake of law; hls good faith in the transaction 
belng eenceded. 

In Bankruptcy. On pétition of Wilcox and others, creditors, to be 
allowed to prove his claim in the matter of the bankruptcy of Fred- 
erick Swift and others, and for reinstatement of a lien. 

Ropes, Gray & Gorham, for creditor. 
Freedom Hutchinson, trustée, pro se. 

LOWELL, District Judge. Wilcox, a creditor of the bankrupt, 
sued him and garnished Post & Flagg less than four months before 
the lîling of the pétition. Thereafter he proceeded to judgment, 
took out exécution, and collected from Post & Flagg the amount 
due him from the bankrupt, in the belief that it had been duly recov- 
ered under a valid garnishment, and that there had thus been eflfected 
a full settlement of the judgment rendered against the bankrupt. 
The judgment was entered satisfied. At that time Wilcox knew that 
bankruptcy proceedings were pending, and that Swift's trustée 
claimed the debt owed by Post & Flagg. As Post & Flagg had 
been informed of the bankruptcy, they toOk a bond from Wilcox 
to indemnify them in case of loss. Still later Wilcox was notified 
that the bankrupt's seat in the New York Stock Exchange had been 
sold. The t"ules of the exchange gave Wilcox a lien upon the pro- 
ceeds of the seat for the amount of the bankrupt's debt to him, and 
he was învited to prove his claiqi against the bankrupt in the manner 
prescribed by the rules. To this notice he replied that he had al- 
réady made a settlement with the bankrupt, and that he relinquished 
whatever claim he had against the bankrupt's membership. The 
trustée brought suit againât Pôst & Flagg to recover their debt to 
the bankrupt's estate. As ,the garnishment made by Wilcox was 
void under section 67 of the bankrupt act, the payment by Post & 
Flagg to Wilcox did not avail them to resist the trustee's suit. 
Wilcox was called upon under his bond of indemnity, and agreed 
with the trustée that the trustee's suit against Post & JPlagg should 
be settled by the payment by Wilcox of the money due the trustée 
from Post & Flagg. The payment was made, and the, trustée re- 
ceived and applied the same in full settlement of his suit. Wilcox 
now seeks to prove against thè bankrupt's estate, and to reinstate 
his lien upon the proceeds of the bankrupt's seat in the stock ex- 
change, which hâve been paid over to the trustée. 

While hone of the cases cited in argument are exactly like the case 
at bar, yet the latter (Jo^s not difïer substantially from cases in 
which it has been held that a creditor who has relinquished a security 
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by mistake, either of law or fact, should be reinstated in his security 
by the court of bankruptcy, if the estate will be left by the reinstate- 
raent no worse off than if the security had been originally retained. 
In re Condon, 9 Ch. App. 609 ; Oil Co. v. Hawkins, 20 C. C. A. 468, 
74 Fed. 395, 33 L. R. A. 739; Bank v. McKey, 42 C. C. A. 583, 102 
Fed. 662. In Re Condon, it is true, tlie money was paid directly 
to the trustée by the party held to be equitably entitled, and was 
recovered directly from the trustée as paid under a mistake of law. 
Hère the transaction was not quite so simple. Wilcox released to 
the trustée his lien on the seat in the stock exchange, believing that 
his claim against the bankrupt had been settled under the attachment. 
This behef was the mistake of law. He released his security, believ- 
ing that he was no longer the bankrupt's créditer. Proof of a debt 
as unsecured ordinarily releases any security for the debt held by 
the créditer making proof. If a secured créditer believes he is un- 
secured, and proves accordingly, thus releasing his security, even 
though his mistake be caused by pretty stupid ignorance of the 
law, yet it is held that his proof can be recalled, and his release 
thereby avoided, "when ail parties can be placed in the same situa- 
tion they would hâve been in if the error had not occurred." In re 
Parkes, 10 N. B. R. 82, 83, Fed. Cas. No. 10,754. If the release of 
a security can be avoided because the release was caused by a mis- 
taken belief that the debt was unsecured (Oil Co. v. Hawkins, 20 
C. C. A. 468, 74 Fed. 395, 33 L. R. A. 739), there should be possibility 
of avoidance where the release was caused by a mistaken belief that 
the debt secured had ceased to exist. 

The trustée argued that, as he did not and could not recover from 
Wilcox the money paid Wilcox by Post & Flagg, the bankrupt's debt 
to Wilcox remains satisfied by the satisfaction obtained of the judg- 
ment recovered against the bankrupt. He contended that the bond 
given by Wilcox to Post & Flagg is not to be taken as part of the 
transaction, but as something with which the trustée has no con- 
cern. But it is not clear that the trustée was without remedy di- 
rectly against Wilcox, and, moreover, considering the bond of in- 
demnity in connection with the negotiations between Wilcox and the 
trustée, and with the settlement they both entered into, it appears 
to me that equity will treat the payment to the trustée by Wilcox 
as a restitution made by Wilcox of money belonging to the bank- 
rupt's estate which had come into Wilcox's hands, thus reviving 
Wilcox's claim. In the Condon Case, above cited, the créditer 
took the proceeds of goods of the bankrupt sold on exécution. 
Thèse proceeds he subsequently paid over to the trustée, believing 
himself beund in law to do so. If his belief had been correct, can it 
be supposed that his claim against the bankrupt would hâve been 
satisfied by the levy of exécution? It was suggested that in this 
case Wilcox sought to secure an unfair advantage by realizing under 
his garnishment. If he did so, — if he sought to évade the bankrupt 
act, — he cannot new appeal te the équitable considération of this 
court ; but the agreed facts state expressly that he received payment 
from Post & Flagg in the belief that the money had been duly re- 
covered from them under a valid attachment. He knew of the bank- 
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ruptcy, but he may not hâve known when it took place. For many 
purposes the adjudication may give notice to ail the world, but 
it does not give such notice as to make a person who fails to gov- 
ern his conduct by it guilty of so willful an attack upon the law that 
he should be deprived of a security to which he is otherwise equitably 
entitled. That ignorance of the law excuses no one is not a maxim 
of universal application. Against some mistakes of law a court of 
bankruptcy will relieve. Actual knowledge that bankruptcy pro- 
ceedings were pending, and constructive knowledge of their date, 
of ail the language of the act, and of the correct interprétation there- 
of, will not turn an otherwise innocent mistake of law into a guilty 
one. Again, Wilcox knew that the trustée claimed to recover from 
Post & Flagg, but, as he also believed that his own attachment was 
valid, he was under a mistake of law or of fact. That the mistake 
was unreasonable, that he ought to hâve known better, even if true, 
does not appear to me material, so long as he acted in good faith, 
as the agreed facts déclare. 

It was urged further that Wilcox cannot now get the benefit of 
his lien, because that lien can be established only according to the 
rules of the stock exchange, out of whose hands the money had 
passed. But the rules of the stock exchange do not establish any 
method of formai proof as a condition précèdent to the existence of 
the lien. They estabhsh the lien generally, and then provide for the 
ascertainment of the amount of the debt. As that amount is found 
in the agreed statement of facts, Wilcox should be permitted to 
prove therefor, and to receive satisfaction out of the proceeds of 
the seat, as fâr as those proceeds will go. 

The judgment of the référée is modified accordingly, but the créd- 
iter will recover no costs of this proceeding. He must pay the costs 
of the suit against Post & Flagg, taxed as between soliciter and 
client. 



In re CSLAFF. 

(District Court, D. Massachusetts. November 1, 1901.) 

No. 8,543. 

Bankkuptct— DiscHABGE— New Procbbdings aptkk Rkfusal of Dibcharge. 
A bankrupt who has been refused a discharge is not debarred from 
filing a second pétition, and obtalnlng a discharge thereunder, and such 
discharge, when granted, will be made gênerai, leaving Its effect as to 
debts proved under the flrst pétition, but not under the second, to be 
determined whenever the occasion may arlse. 

In Bankruptcy. 

Philip Tworoger, for bankrupt. 

LOWELL, District Judge. Clafï was adjudicated bankrupt in 
1899 "pon a voluntary pétition. His discharge was refused for 
fraudulent concealment of assets. In 1900 he filed a second pétition, 
and seeks a discharge thereunder. That his discharge under the 
second pétition, if obtained, will be no bar to a suit upon a debt sched- 
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nied under the first commission, and not proved under the second, 
seems clear. Gilbert v. Hebard, 8 Metc. (Mass.) 129 ; In re Drisko, 
2 Low. 430, Fed. Cas. No. 4,090. See Dean v. Justices, 173 Mass. 
453. 53 N. E. 893. But this fact does not prevent the bankrupt from 
filing a second pétition, or from getting'a discharge thereunder, for 
whatever the discharge may be worth. In re Drisko, above cited. 
The discharge is granted, and no exception will be made therein of 
debts scheduled under the earlier commission. It is more convenient 
to make the discharge a gênerai one, and to leave its efïect to be de- 
termined by subséquent proceedings. In re Marshall Paper Co., 43 
C. C. A. 38, 102 Fed. 872, and cases cited; In re Black (D, C.) 97 
Fed. 493. 



In re GROSSMAN. 
(District Court, E. D. Mlchigan, N. D. July 11, 1901.) 

1. BANKRUPTCY — DiSCHAKGE— COÎICBALMBNT OP ASSETS AND PaLSE OaTH. 

A bankrupt had been engaged In business as a retall mercliant On 
November 23d he gave a chattel mortgage on bis stocii to a trustée for 
creditors, who took possession of and sold the same. The stock was 
inventoried by the trustée at $2,560. The évidence showed that on July 
Ist, preceding, the stock amounted to about $4,000, and between that date 
and the giving of the mortgage he had purchased additional stock to tho 
value of $7,457 on crédit, on vrhlch he had not paid to exceed $200. His 
bank book also shovred deposits during that time of about .$3,400, of 
which about $3,100 had been checked eut. Nelther the checks nor stubs 
were produced; nor did the bankrupt explain what use was made of the 
money, or what had become of the goods. There was also other évidence 
in the record whlch tended to discrédit his testimony and his business 
integrlty. 3eld, that such évidence, together with his failure to sustain 
the burden placed upon him by Bankr. Act 1898, § 7, subd. 9, of maklng 
a fuU and frank disclosure as to his business transactions, justified a 
finding that he had property at the time of his bankruptcy which he 
concealed, and that he knowingly and fraudulently made a false oath to 
his schedules, in which he stated that he had no property above his 
exemptions, and warranted the refusai of his discharge. 

2. BaME — FBBS of REFEREE — HeARING ON APPLICATION FOR DiSCHARGE. 

Where objections to a bankrupt's discharge are referred to a référée 
for hearing, he is entitled to a reasonable allowance for his services, In 
addition to the fées allowed him by the bankruptcy law. 

In Bankruptcy. On review of décision of référée holding bank- 
rupt entitled to a discharge. 

Isaac A. Gilbert, for petitioner. 

Pierce & Kinnane, for opposing creditors. 

SWAN, District Judge. Spécifications in opposition to the dis- 
charge of the bankrupt were filed by several of his creditors, and on 
March 12, 1900, were referred to the référée. On April 2, 1901, on 
cause shown, the creditors were permitted to file amended spécifica- 
tions. Thèse were as foUows : 

"(1) That sald bankrupt, in his pétition and schedule flled in thls cause, 
and in his application for a discharge thereof, did knowingly and wlUfuUy 
make false oath and false oaths, in this: that the sald bankrupt in said 
echedules and pétitions filed herein did make oath that at the time of flling 



508 111 FEDERAL RBPOETER. 

séld pétition In bankruptcy he had no assets, whereas In truth and In fact 
he, the said bankrupt, had and BtiU bas In hls possession and ownershlp 
money and property to the value of $5,000. (2) That sald bankrupt, In hls 
schedules and pétition flled herein, and In hls sworn testlmony taken before 
the référée, did knowlngly and willfully make false oath, in declarlng imder 
oath that he had no assets or property, whereas In truth and In fact he had 
and still bas, in money and property taken, recelved, and abstracted from bis 
store and stock of goods and business owned and operated by him previous 
to flllng sald pétition In bankruptcy, assets to the amount of $5,000, which the 
above-named objectors are not able to more partlcularly describe." 

The contest over the bankrupt's discharge was had over thèse two 
spécifications, the prior objections being practically abandoned. 

Prior to January i, 1898, the bankrupt had been in business in Bay 
City for upward of five years as a retail dealer in clothing, boots and 
shoes, and men's furnishing goods. He testifies that he can neither 
read nor write, except to write his name, and there is no showing to 
the contrary. His principal business man, the bookkeeper, was one 
Simon Grabowski, who apparently continued with him until about 
January i, 1899. On or about January 31, 1898, the bankrupt made a 
statement of his financial condition to R. G. Dun & Co. This state- 
ment was made out by Grabowski, but signed and delivered by the 
bankrupt to Dun & Co. It reads as follows : 

"M. Grossman, Dealer In Clothing, Hats and Caps, Gent's Furnishing Goods, 
Boots and Shoes, 906 Water Street,, Bay City, Mich., Jan. 4, 1898. 

Stock on hand $5,467 34 

Cash on hand and In bank 1,011 72 

Accounts 175 00 

Flxtures 80 OO 

Resources $6.7,34 06 

Uabllltles 2,075 29 

Balance $4,058 77 

"[Signed] M. Grossman." 

Upon his examination his bank book was put in évidence, from 
which it appears that on January l, 1898, his balance in the bank was 
$481.92. On the ist day of November, 1898, according to the bank 
book, his balance was $273.23, and his monthly payments from said 
bank account in 1898 to November ist were as follows : 

January $1,402 60 

February 542 40 

March 984 27 

April 1.573 32 

May 757 58 

.Tune 1,485 66 

July 787 18 

August 1,135 48 

September 718 48 

October 456 10 

Total $9,848 21 

Between July i and November 23, 1898, the proofs show that he re- 
ceived new goods to the amount of $7,457 at invoice priées, and that 
his payments on account of sucli goods were less than $200. Novem- 
ber 23, 1898, he filed a chattel mortgage running to one Orr as trustée. 
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purporting to cover ail of his property and to secure ail of his debts. 
In this chattel mortgage his indebtedness is scheduled at $11,505.83, 
ineluding $1,250 to his wife and $2,230 to his mother-in-law, Mrs. 
Kate Roth. The trustée, Mr. Orr, took immédiate possession of his 
property, inventoried and appraised it at once, and the value of the 
stock and fixtures was appraised at $2,560. The trustée sold under 
the mortgage, and realized from the stock and fixtures the sum of 
$1,985. The chattel mortgage sale was held December 23, 1898, and 
the property was purchased by the bankrupt's mother-in-law. The 
business has been carried on in the same store from that time until 
the présent, with the bankrupt in full charge and management. The 
testimony shows that the stock of the bankrupt in January, 1898, 
and in July, 1898, amounted to about $4,000 in value. The bankrupt 
fîled his voluntary pétition in October, 1899, i" which he declared 
that he had no property except such as was exempt by law. In his 
schedules he sets forth his liabilities as $10,386.14. Thèse were al- 
most entirely for goods purchased after July i, 1898, excepting the 
sums of $1,095.05 and $1,986.48, which he alleged were loans from 
his wife and mother-in-law, respectively, made in 1895 and in 1897. 
The only book of account sent up with the testimony by the référée 
is the bankrupt's bank book, from which the following facts appear : 
July I, 1898, he had a balance of $124.74, and his total deposits dur- 
ing the month were $895.98. At the end of the month the balance 
to his crédit in the bank was $98.80. In August, 1898, he deposited 
$1,370.46. Of this sum he paid out in August ail but $234.84. He 
deposited during September $772.31, of which in that month he paid 
out ail but $53.73. In October, 1898, he deposited $729.23, of which 
he paid out in that month $273.23. November 8th he deposited 
$50; November I4th, $39.65. At this date his bank book transac- 
tions seem to hâve been closed. From the foregoing it will be seen 
that he received and deposited from July i to November 14, 1898, 
$3,409.86; that he paid out during the same time $3,097.42. Not a 
dollar of the latter amount seems to hâve been paid for goods pur- 
chased during the period mentioned, nor does it appear that the 
funds in the bank were used to pay creditors, or for what purpose 
the sums drawn were paid. Grabowski, his bookkeeper, testifies, 
from the merchandise accounts which were produced before the 
référée, to the substantial correctness of the indebtedness for mer- 
chandise purchased and delivered to the bankrupt after July i, 1898. 
The bankrupt does not deny the correctness of any of thèse claims, 
or prétend to hâve paid any of his creditors except the Peerless 
Manufacturing Company, which seems to hâve received about $143 
for goods sold and delivered to the bankrupt after July i, 1898. No 
attempt is made by the bankrupt to account for the disposition of 
the moneys, the payment of which is evidenced by his bank books, oi" 
to explain the disappearance from his assets of the diiïerence be- 
tween his stock on hand July i, 1898, with his subséquent purchases 
of $7,457, and that covered by the chattel mortgage, which was 
inventoried at $2,560, as stated. If, as the référée finds, he had his 
stock of $4,000 worth of goods July i, 1898, and added thereto by 
purchases of goods of the value of $7,457, it is obvions that he must 
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have, had a stock of value between eleven and twelve thousand dol- 
lars during the period between July i and November 23, 1898. 
Whether this stock was sold in great part, and the proceeds deposit- 
ed and used by the bankrupt, or what became of it, does not appear. 
The checks drawn by the bankrupt upon his bank account were not 
produced. The check stub book he had destroyed. The books of 
account kept by Grabowski, who described himself as a "gênerai 
utility man," and disclaimed competency as a bookkeeper, fail to 
afford any explanation for the disappearance of thèse goods from 
the bankrupt's assets, or their avails if sold. The bankrupt's testi- 
raony, making due allowance for the fact that he did not keep the 
books and was unable to read and write, is very unsatisfactory. 
He disclaims remembrance of the most important business transac- 
tions, which must have been known to him, or should have been evi- 
denced by entries on the books. Grabowski testifies that such en- 
tries were made thereof as were directed by Grossman. It further 
appears that prior to July i, 1898, the bankrupt had made a state- 
ment to R. G. Dun & Co., which made no mention whatever of the 
alleged indebtedness of the bankrupt to his mother-in-law or his 
wife, and claimed that his net assets were about $4,600. He seeks 
to évade responsibility for this statement by the fact that it was made 
out by Grabowski, but it is scarcely crédible that Grossman signed it, 
as he admits he did, without knowing its substance. It is difficult 
to reconcile the omission in his statements of his alleged indebtedness 
to his mother-in-law and to his wife with the acknowledgments in 
the schedules attached to his voluntary pétition that he was in their 
debt to the amount of over $3,000, which indebtedness was created 
in 1895 ^"<1 i" 1^97- While this in itself is not ground for refusing 
his discharge, it discrédits his testimony, and casts a strong suspicion 
vtpon the rectitude of his subséquent business career, and his dispo- 
sition of the large purchases of goods made after July i, 1898. 
The burden of showing a lawful disposition of his property and its 
proceeds, and of explaining the concealment until he filed his péti- 
tion in bankruptcy of his alleged debts to his wife and mother-in-law, 
and generally of making a full and frank disclosure of his pecuniary 
transactions, was upon the bankrupt. This is the express require- 
ment of section 7, subd. 9, of the bankruptcy act. He has failed to 
perform this duty, to produce his books for examination by his 
creditors, or to offer any explanation whatever of the disposition of 
his property and its avails. It is impossible to learn from his testi- 
mony what he did with the $7,457 worth of goods bought after 
July I, 1898, or the $4,000 of goods in stock before that time. Ac- 
cepting the facts as found by the référée, from whose careful report 
I have quoted largely, I àm compelled to dififer from him as to the 
efïect of the testimony. I cannot believe that nearly $12,000 worth 
of goods could have honestly dwindled to a stock of $2,560, as evi- 
denced by the inventory of Mr. Brakie, the trustée under the chattel 
mortgage, between July i, 1898, and November 23, 1898, without 
the khowledge and active aid of the bankrupt. If he sold goods in 
that time to the amount of the différence between thèse sums, his 
books should show the sales and what he did with the proceeds. He 
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vouchsafes no explanation of this shrinkage in his stock, and admits 
no additions to his bank account which would throw light upon the 
matter. He must hâve had the goods or their proceeds when he 
filed his pétition. The only conclusion of law which can be drawn 
from thèse facts is that the bankrupt knowingly and fraudulently 
swore falsely that he had no assets, and therefore is not entitled to 
a discharge. In re Dewell, 2 Nat. Bankr. N. 598, 100 Fed. 633; 
In re Finkelstein, 2 Nat. Bankr. N. 839, loi Fed. 418; Knitting 
Works V. Schreiber, 2 Nat. Bankr. N. 899, ici Fed. 810; Id., 4 Am. 
Bankr. R. 299, ici Fed. 810. 

In référence to the compensation to which the référée is entitled, 
it is clear that the duty he has performed in this matter is outside of 
his officiai position, and is that of a spécial master. Fellows v. 
Freudenthal, 3 Nat. Bankr. N. 97, 102 Fed. 731. It appears that the 
examination upon the référence had upon the bankrupt's application 
for a discharge occupied three days. For this the référée should be 
allowed the sum of $25, and his necessary disbursements for stenog- 
rapher's fées at the usual rates for taking and reporting the testi- 
mony. 

An order will be entered in accordance with the foregoing opin- 
ion. 



In re SOLDOSKY et al. 
(District Court, D. Minnesota, Second Division. October 31, 1901.) 

BaNKBTJPTCT — SCRRBNDBB OF PkBI'EBBNCES— NeW CREDITS. 

Bankr. Act 1898, § 60e, which provides that "If a creditor has been pre- 
ferred, and afterwards In good faith gives the debtor further crédit 
■without securlty of any klnd, for property which becomes a part of the 
debtor's estate, the amount of such new crédit remainlng unpaid at the 
time of the adjudication in bankruptcy may be set ofC agalnst the 
amount which would otherwise be recoverable from him," entltles any 
preferred creditor, as defined in section 60a, to a déduction of the amount 
of such new crédits from the préférences which he is required to surren- 
der before proving his claim, and is not limited in its application to 
cases where the trustée sues to recover the préférences. 

In Bankruptcy. On review of décision of référée. 
Pfau & Pfau, for creditor. 
A. E. Clark, for trustée. 

LOCHREN, District Judge. It appears from the record certified 
up by the référée that the bankrupts were insolvent at ail times from 
November i, 1900, to the filing of their pétition and adjudication, 
March 2, 1901. On November 19, 1900, they were indebted to the 
L. Patterson Mercantile Company, for merchandise, in the sum of 
$217.79, a^nd thereafter paid to that creditor in the usual course of 
business $136.07, which was received by the creditor without cause 
for beheving that the debtors were insolvent. After receiving such 
payment the same creditor, in good faith and without security, gave 
further crédit to the debtors, by selling them on crédit other mer- 
chandise which became part of their estâtes, to the amount of 
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$1:49.24. ; Upon proof of daim by this creditor the référée held that 
tbis payment of $136.07 was a préférence received by the creditor, 
which must be surrendered before the claim of the creditor could be 
alloyf&à, but that in making such surrender the creditor was entitled 
to set ofif the new crédits so given to the bankrupts in good faith and 
without security, after the receipt by the creditor of the preferential 
payment; and that, as such new crédits exceeded the préférence, 
there was, after the set-ofif, no sum, parcel of the préférence, left to 
be paid to the trustée to accomplish the surrender. The référée, 
therefore, allowed the claim of this creditor at the sum owing before 

the preferential payment $217 79 

New crédit, $149.24, less set-ofï against the preferential 
payment of $136.07 13 17 

Allowed claim $23096 

The trustée excepted to this ruling and allowance by the référée, 
contending that because this creditor received the préférence inno- 
cently, without suspicion of the insolvency of the debtors, it had no 
right, in the surrender of the préférence, to set ofï such subséquent 
crédits given to the debtors, in good faith without security, and for 
merchandise which became part of the debtor's estate. He contend- 
ed that section 60c of the bankruptcy act was enacted solely for the 
benefit of creditors who had received préférences in bad faith, having 
reasonable cause to believe that a préférence was intended. 

I examined this question iii a case not reported, prior to any re- 
ported décision on the subject, and held that section 6oc applied to 
creditors who had innocently received préférences no less than to 
creditors who had received préférences in bad faith, and such has 
since been the ruling in this district. There has since been consid- 
érable conflict of décision upon this question; the judge of the 
Northern district of Illinois (In re Ryàn [D. C] 105 Fed. 760), and 
the circuit court of appeals of the Seventh circuit (McKey v. Lee, 
45 C. C. A. 127, 105 Fed. 923), construing the act as I did, while 
the judge of the Northern district of lowa (In re Christensen [D. C] 
ICI Fed.' 802; In re Keller [D. C] 109 Fed. 118, 125) holds that 
section 6oc applies only to creditors who hâve received préférences 
in bad faith. As thèse four décisions présent the arguments on both 
sides of the question, I need not refer to others which hâve been re- 
ported. A careful examination of them ail, and of the act, brings 
me to the conclusion that my first holding was correct. 

Ail the provisions of the act relating to the rights of creditors who 
hâve received préférences, with the possible exception of the use 
of the word "recoverable," in section 60c, are set forth in language 
so plain that there is little room for misapprehension. A distinction 
is made between the case of a creditor who has innocently received 
a préférence, with no cause for suspecting insolvency of the debtors, 
and the case of a creditor who has received a préférence having rea- 
sonable cause to believe that it was intended as a préférence. It 
will be matter of surprise if it is found that the act is so drawn as to 
give the creditor who has received a préférence in bad faith a plain 
advantage over the creditor who has innocently received a pref- 
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erence. Section 57g provides : "The daims of creditors who hâve 
received préférences shall not be allowed, unless such creditors shall 
surrender their préférences." This clause applies to ail creditors who 
hâve received préférences, whether in good or bad faith. If they 
surrender their préférences, their claims will be allowed'; and, if 
there were no other provisions applicable, ail creditors having re- 
ceived préférences would hâve the option to keep their préférences, 
and forego further claims on the bankrupt estate, or to surrender 
their préférences and prove their claims. In case of surrender the 
préférences would be "recovered" by the trustée through the coercive 
provisions of the act, compelling the creditor to give back the préf- 
érence under the penalty of losing the rest of his claims against the 
estate. Section 60a merely deiînes what is a préférence, and it is 
seen that a préférence may exist irrespective of good or bad faith. 
Section 6ob provides that when the creditor receiving or to be bene- 
iited by the préférence, or his agent acting therein, shall hâve had 
reasonable cause to believe that it was intended thereby to give a 
préférence, it shall be voidable by the trustée, and he may recover 
the property or its value from such person. Under the provisions 
of this clause, a creditor who in bad faith has received a préférence 
cannot withhold it from the trustée. This clause takes away the 
option which such a creditor would otherwise hâve, under section 
57g, to retain his préférence and forego proof of his claims. But 
he has still the right, under section 57g, to surrender his préférence, 
so received in bad faith, to the trustée, and thereupon hâve his 
claims allowed, and the trustée would thus, through the coercive 
force of the act, "recover" the préférence. 
Section 6oc provides: 

"If a creditor has been preferred, and afterwards In good faith glves the 
debtor further crédit without security of any Isind, for property which be- 
comes a part of the debtor's estâtes, the amount of such new crédit remain- 
ing unpaid at the time of the adjudication in banUruptcy may be set ofï 
against the amount which would otherwise be recoverable from him." 

The language of clause "c" is gênerai, and covers, by its terms, 
every case where "a creditor has been preferred." And it is to 
clause "a" of the same section that we must look to détermine 
whether any particular creditor is a creditor who has been preferred. 
No syllable in clause "c" purports to confine its opération to the 
particular class of preferred creditors who appear to be fully dealt 
with by the terms of clause "b." 

Ail the reasoning attempting to maintain that clause "c" applies 
only to creditors who hâve received préférences in bad faith (aside 
from that based in the word "recoverable") consists of criticisms of 
clause "c" and of its practical efïect, which criticisms are equally 
valid whichever construction is given to it, and therefore irrelevant. 
For instance, it is shown in the Keller Case, clearly enough, that to 
allow a preferred creditor, when he cornes to surrender his préfér- 
ence and to prove his claims, to set ofF against the amount of such 
préférence the new crédits, which after receiving the préférence he 
in good faith gave to the debtor, is in itself a préférence, to the ex- 
tent which such set-ofif exceeds the percentage which the creditor 
111 F.— 33 
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wattld have received on the sairie crédits had théy been given befcre 
thé préférence was received, or had';there net been any préférence. 
This is plain enough, and, had it been called to the attention of con- 
gress while the matter was under considération, might have been a 
persuasive argument in favor of striking clause "c" out of the bill. 
But the courts cannot abrogate clause "c" even though it is subject 
to this just criticism; -and there appears to be no equity and little 
reason in attempting to twist its plâin language to reach a construc- 
tion giving ail its obvions advantages to creditors who in bad faith 
receive préférences, and denying them to creditors who receive préf- 
érences inhocently. 

Undér such a construction, the practical opération of clause "c" 
will be made to appear by a supposititious case: A., an insolvent, 
is indebted to B., one of his many creditors, in the sum of $10,000, 
and pays B., who then has reasonable cause to believe him insolvent, 
$4,000. A month later an apparent change in A.'s circumstances 
convinces B. that A. is solvent, and he, in good faith, without se- 
curity, gives A. a further Crédit of $3,000, for property which be- 
comes part of the debtor's estate. One month later A. is adjudicated 
a batikrupt, and it is estimated that his estate will pay ail creditors 
75 per cent. B. is willing to surrender his préférence and prove his 
claim, which he may unquestionably do, pursuant to section 57g; 
and he is the more wiUing to do this as he knows that his preferential 
payment of $4,000 is voidable, and "recoverable" from him by the 
trustée, under section 60b. If he is well advised, he knows, further, 
that if such préférence is recovered from him by action, he will not 
be deemed to have surrendered it, and, while losing his préférence, 
he will not be allowed to prove his claim. In re Richter's Estate, i 
Dill. 544, Fed. Cas. No. 11,803, cited in the Keller Case (D. C.) 109 
Fed. 118, 126. He is therefore very willing to surrender his préfér- 
ence without action. But, in making such surrender, he is entitled 
to set off against the amount of the $4,000 preferential payment 
which he received in bad faith the amount of the new crédit, $3,000, 
which he gave to the debtor in good faith, subséquent to the préfér- 
ence; and his payment to the trustée of $1,000, the balance after 
such set-ofif, will be a complète surrender of his préférence, under 
section 57g, as modified in such case by section 6oc. This must be 
so, as the supposed case contains ail the conditions of section 6oc 
to let in the right of set-off, and the $4,000 received in bad faith by 
the créditer, B., was "recoverable" by the trustée, beyond question. 
But if the ac^ual case differed from the one just supposed only in the- 
circumstance that the creditor received the preferential payment in- 
nocently, without cause for suspecting that the debtor was insolvent, 
must the court, solely because of his honesty and good faith, labor- 
edly wrest a meaning from section 6oc beyond the import of its 
terms, to put the creditor who has acted in good faith in a worse 
position than the creditor who has acted in bad faith, thus placing 
dishonesty at a premium? The ténor of the entire act makes such 
construction of the clause under considération inadmissible. Clause 
"c," as it States in express terms, applies to every case where "a 
creditor has been preferred." This act is not expressed in a lan- 
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guage so technical that we are forced to stumble over the word 
"recoverable" into a position compelling us to favor dishonesty. 
The word is used in its ordinary sensé, as the équivalent of "obtain- 
able." That is recoverable which may be regainêd, reached, or 
corne at. A préférence surrendered to a trustée is recovered. As 
well might "set-ofï" be claimed to hâve some occult bearing on the 
interprétation of the clause. Though of comparatively récent use 
as a technical phrase, it was always appropriate to describe the pro- 
cess whereby, in the settlement of mutual accounts or demands, 
items on the one side are used to satisfy and cancel items on the 
other side, and thus ascertain the balance. In this clause both of 
thèse terms are employed in the ordinarv sensé understood by lay- 
men. 
The ruling of the référée is affirmed. 



In re MILLEE ELECTEICAX, MAINTENANCE CO. 

(District Court, W. D. Pennsylvania. September 30, 1901.) 

Banebuptct — PowERs oP CouRT — Ordbrinq Assessment on Stockholders OP 

BANKBUPT CORPORATIOr. 

Under Bankr. Act 1898, § 2, which Invests courts of bankruptcy "witli 
such jurisdictlon at law and in equity as will enable them to exercise 
original jurisdiction in banliruptcy proceedings * • * to * * * 
(7) cause the estâtes of banlirupts to be collected," etc., a court of banlj- 
ruptcy has power, in a proper case, to order an assessment on the stock- 
holders of a bankrupt corporation for unpaid subscrlptions, which con- 
stitute a trust fund for the beneflt of its gênerai credltors, and the stock- 
holders are not necessary parties to an application for such an order. 

In Bankruptcy. On demurrers to pétition of trustée. 

Way, Walker & Morris, for trustée. 

Smith Shannon, H. & G. C. Burgwin, J. S. Ferguson. T. Bovd 
Dufif, and Charles W. Jones, for défendants. 

BUFFINGTON, District Judge. This is an application by the 
trustée of the Miller Electrical Maintenance Company, an adjudged 
bankrupt company, to order an assessment on stockholders for al- 
leged unpaid stock subscriptions, and to direct the trustée to collect 
the same. The demurrers of the respondents challenge the court's 
jurisdiction. By section 2 of the bankruptcy act, the district court 
is vested "with such jurisdiction at law and in equity as will enable 
[it] to exercise original jurisdiction * * * to * * * cause 
the estâtes of bankrupts to be collected," etc., and "nothing in this 
section contained shall be construed to deprive a court of bankruptcy 
of any power it would possess were certain spécifie powers not herein 
enumerated." The company was duly adjudged bankrupt by this 
court. 

Unpaid subscriptions to the capital stock of a corporation consti- 
tute a trust fund for the benefit of its gênerai creditors. Sawyer v. 
Hoag, 17 V/all. 620, 21 L. Ed. 731 ; Sanger v. Upton, 91 U. S. 56, 
23 Iv. Ed. 220; Handley v. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 
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iL.^Ed. 227. In ordering an assessment a court is executing a corpo- 
ràte functiôn for a corporate purpose. Hawkins v. Glenn, 131 U. S. 
328, 9 Sup. Ct. 739, 33 L. Ed. 184. Where jurisdiction over the cor- 
poration exists, the stockholders are not necessary parties in an ap- 
plication to levy an assessment. Sanger v. Upton, supra ; Hawkins 
V. Glenn, supra. The fact that the stockholders were notified of the 
présent application in no way affects the prior existing jurisdiction 
of the court over the corporation. TJnder the former bankruptcy 
law the right to ôrder an assessment upon stockholders of a bank- 
rupt corporation was exercised by the district court ; and in Hawkins 
V. Glenn, supra, it was held that the décision in Sanger v. Upton, 
supra, sustaining such jurisdiction, was "made not in pursuance of 
any express provision of the bankruptcy law, but in analogy to the 
powers and proceedings of a court of equity, and to meet the re- 
quirements and justice of the case." We are therefore of opinion 
this court, having acquired jurisdiction over this bankrupt corpora- 
tion, has power, in a proper case, to order an assessment on the 
stockholders for unpaid subscriptions. In re Crystal Spring Bottling 
Go., 3 Nat. Bankr. N. 180, 96 Fed. 945. Whether such assessment 
shall be made, or how it shall be coUected, are questions not now 
before us. 

The demurrers filed by the several respondents will be overruled, 
with leave to answer within 20 days. 



In re PIBECB. 
(District Court, D. Colorado. June 4, 1901.) 

1. Bankruptcy— Compensation of Refbreb— Ai,i,owANCB fok Expbkses. 

Under Bankr. Act 1898, § 40a, and General Order No. 35 (18 Sup. Ct. 
Ix.), a référée is not authorized to charge a per diem in any case, nor 
for any order he may enter. The provision of such gênerai order, per- 
mlttlng an allowance to a référée for expenses incurred in publishlng or 
mailing notices, etc., réfers to aetual expenses; but a référée may make 
a gênerai charge for blanks used In mailing notices to creditors and 
for orders entered, and also for elerk hlre, where the extent of his busi- 
ness Is such that a clerk is neededi which charge should be a gross sum, 
and unlform In each case, regardless of the amount of work done. 
8. Same—Potvebb akd Dutibs of Rej-ekbes. 

A référée in bankruptcy has no authorlty to coUect or receive money 
belonglng to an estate, nor to issue subpœnas. 

In Bankruptcy. On settlement of referee's account for expenses. 
Bicksler, McLean & Bennett, for creditors. 

? HALLETT, District Judge (orally). The référée allowed to him- 
self the sum of $323.75 for incidental expenses incurred by him in 
thé progress of the cause. From an itemized bill presented with the 
order allowing the claim, it appears that $145 of this amount was 
per diems for hearing testimony and making varions other orders in 
the case.; a considérable part of it was for clerk hire, and attendance 
of the referee's clerk upon the hearings ; some of it for making 
various orders; and some for subpœnas issued for witnesses. 
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The first clause of section 40 of the bankruptcy act provides that 
the référée shall receive, as full compensation for his services, pay- 
able after they are rendered, a fee of $10, deposited with the clerk 
at the time the pétition is filed in each case. And in No. 35 of the 
bankruptcy orders of the suprême court (18 Sup. Ct. ix.) it is pro- 
vided that the compensation of the référées, as prescribed by the act, 
should be in full compensation for ail services performed by them 
under the act, or under thèse gênerai orders, but shall not include 
expenses necessary to be incurred by them in pubHshing or mailing 
notices, in traveling, or in perpetuating testimony, or other expenses 
necessary to be incurred in the performance of their duties under the 
act, and allowed by spécial order of the judge. The bankruptcy 
act and the order of the suprême court afiford no authority to a 
référée for charging a per diem in any case whatsoever, nor does it 
authorize a charge for any order whatsoever that may be entered. 
As to the subpœnas which were issued for witnesses, they are not, 
under the act, to be issued by the référée under any circumstances. 
They should be issued by the clerk, and neither the référée nor the 
clerk, nor anybody else, can receive any fee or reward for issuing such 
subpœnas. 'The provision of the gênerai order of the suprême court 
in regard to expenses of mailing notices, traveling, and perpetuating 
testimony refers to actual expenses ; but a référée may make a gên- 
erai charge, which should be a uniform charge in ail cases, for blanks 
that may be used in each case, for notices to creditors, and orders 
which may be entered by him. He may make a similar charge for 
clerk hire where the business is such that clerks are needed. The 
référées in Denver, I believe, each keep clerks, and probably it is 
necessary with the number of cases that they hâve that they should 
do so ; but in those parts of the state where no clerks are kept, and 
none are needed, the référée is confined to the gross sum of $10, 
which is allowed for gênerai services in a case, and to the commis- 
sions which are mentioned in the act upon dividends declared. The 
clerk hire which is allowed is not a sum which is to be estimated by 
the number of notices issued, nor by any other act done in any 
single case. The charge to be allowed for it, and which is to be, un- 
der the rule adopted in regard to ail fées under this act, is a gross sum 
in each case, whether the labor in each case be large or little. The 
act gives to the clerk and to the référée and to the trustée a gross 
sum for ail services to be performed by him, or by each of them, 
whether work in any case be large or little. 

It is, perhaps, unnecessary to go further into the items of this ac- 
count. Under the view which I hâve of the law of the case, it will 
be necessary to reconstruct the claim entirely. In his report of the 
case the référée says that there has corne into his hands on account 
of the estate the total sum of $348.60. Upon that it appears to be 
necessary to state that the référée has no authority whatever in re- 
spect to the collection of the estate. This is a matter which stands 
with the trustée altogether. If there be a receiver in the first in- 
stance, or if the marshal be appointed to take charge of the estate 
before a trustée is chosen, he may, or the receiver may, or the 
marshal may, perhaps, collect the funds of the estate. It will be the 
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duty of tjie référée to at once pay over this sum of $345.60 to the 
trustée, tobe accounted for as the law directs, and I suppose, under 
the views hère expressed, nothing further of this kind will occur in 
any other case. 

The referee's account for incidental expenses will be vacated and 
set aside. 



In re SOUTHERN OVERALLS MFG. CO. 

(District Court, N. D. Georgla. October 19, 1901.) 

ISTo. 612. 

BANKBUPTCY—PBEiFjffiRKNCES— Déduction of New Crédits. 

Bankr. Act 1898, § 60c, entltles a créditer who bas recelved preferen- 
tlal payments obl account, but who bas extended further crédit as therein 
specifled, to a déduction of the amount of such new crédits from the 
préférences he would otherwlse be required to surrender bef ore proving 
the remainder of his debt, and is not llmited in Its application to cases 
where the trustée sues to recover the préférences. 

In Bankruptcy. On exceptions of Cône Export & .Commission 
Company, a credîtor, to décision of référée. 

King & Spalding and J. T. Pendleton, for exceptors. 
Rossei- & Carter and King & Andersen, for trustée. 
Slaton & Phillips, for bahkrupt. 

NEWiyiAN, District Judge. The; question presented by the ex- 
ceptions tp the décision of the référée is whether, as against a pay- 
ment màde within four nionths and required to be refunded before 
proof of clâim can be allowed, under section 57g of the bankruptcy 
act, a créditer can set off the amount of new crédit given, as provid- 
ed in section 60c. ïhe question, stated in another way, is whether 
the provisions of section 6oc refer ^nly to cases covered by para- 
graph "b" of the same section, where the trustée is authorized to re- 
cover because the préférence was knowingly received, or whether it 
refers also to payments made bçfore proof can be allowed, under 
S7g. In the case of the présent eixceptor, in some instances after a 
pavment within four months was made by the bankrupt company, 
goods wére sôld to it to an amount in excess of the payment previ- 
ously made, but the créditer only açks to set ofï the value of the 
goods so sold, and going into the bankrupt's estate, in an arnount 
équal to the immediately preceding payment. On an accounting 
even in this way, however, a balance is left to be returned by the 
créditer, which he ofïers to pay. 

There hâve been conflicting opinions on this question. The cases 
holding that paragraph "c" of section 60 is confined te cases arising 
under the provisions of paragraph "b" of the same section are In re 
Christensen (D. C.) loi Fed.'8o2, decided by District Judge Shiras, 
of the Northern district of lowa; In re Arndt (D. C.) 104 Fed. 234, 
by District Jud_ge Seaman, of the Eastern district of Wisconsin ; In 
re Keller (D. Ç.) 109 Fed. 118, by Judge Shiras, and In re Oliver, 
Id. 784, by District Judge, Phillips, of the Western district of 
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Missouri. Those which hold that the provisions of 6oc extend to 
cases under 57g, where repayment of amount received within four 
months is necessary to proof of debt, are McKey v. Lee, 45 C. C. A. 
127, 105 Fed. 923, by the circuit court of appeals of the Seventh cir- 
cuit ; In re Ryan (D. C.) 105 Fed. 760, by District Judge Kohlsaat, 
of the Northern district of Ilhnois; and In re Seckler (D. C.) loâ 
Fed. 484, by District Judge Hook, of the Northern district of Kan- 
sas. 

If the contention of counsel for the trustée in this case is correct, 
then this remarkable situation is presented: The créditer who had 
received a payment within four months would be approached by the 
trustée with a demand for the surrender of the préférence, and with 
the statement that the créditer knew at the time he received it that 
the debtor was insolvent. The créditer might say: "Yes; I re- 
ceived the préférence knowingly, and concède that you can recover 
it, and am ready to pay it back ; but since I hâve received the payment 
I hâve in good faith sold a bill of goods to the bankrupt, which has 
gone into his estate, and I wish to crédit the amount of that bill on 
the amount of the payment received." The trustée could do nothing 
but accept it. The payment would clearly be one recoverable under 
section 60b, and in that case there would be no doubt of the right 
of the créditer to set off the amount of goods subsequently sold 
against the payment from the insolvent debtor knowingly recei\'ed 
within four months. 

On the other hand, a créditer who had received a payment witheut 
any knowledge whatever of the debtor's insolvency, and witheut 
any reason to believe that he was insolvent, and who had afterwards 
seid goods in goed faith, which had beceme a part of the bankrupt's 
estate, could net be permitted to set oiï the amount of goods se 
sold against the payment. The créditer, therefore, who may be 
called the guilty créditer, would receive a benefit which an entirely 
innocent créditer would net be allowed. It would require the most 
explicit language in the act te justify a court in cencluding that con- 
gress intended any such resuit. 

But it is said, in reply to this view, that a créditer who knowingly 
receives a préférence cannot prove his debt against the bankrupt's 
estate, and that the innocent créditer, having repaid his préférence, 
can do se. This contention is net justified by any provision in the 
bankruptcy act of 1898. The most that can be said of the authorities 
on this subject under this act, or probably under the act of 1867, is 
that a créditer who knowingly receives a préférence can only be 
prevented from proving his debt when he compels the trustée to sue 
the demand against him for the préférence te judgment, and after 
judgment has been ebtained against him. A large number of dé- 
cisions under the old act are collated and referred to in Coll. Bankr. 
(3d Ed.) pp. 319, 320, and the resuit of thèse décisions seems to be 
that, under the act of 1867, a surrender of a préférence, altheugh 
knowingly received, could be made at any time before judgment. 

Even the case of In re Richter's Estate, i Dill. 544, Fed. Cas. Ne. 
11,803, cited by counsel for the trustée, does net contain anything 
ccntrary to this view. The décision by Circuit Judge Dillon is made 
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under the act of 1867, and there is a discussion of the effect of sec- 
tions 23 (Rev. St. § 5083), 35 (Rev. St. § 5128), and 39 (Rev. St. § 
5021) of that act. After deciding that a créditer, who had knowing- 
ly, and in fraud of the act, received a payment, and had refused to 
surrender it, and had been sued to judgment, and had then paid the 
judgment, could not afterwards prove his claim, the part of the 
opinion material hère is as foUows: 

"As a further argument In support of the opinion above expressed, it 
may be urged that, when section 23 is read In connection with sections 35 
and 39, ail belng in pari matérla, it will be seen that the surrender provided 
for In section 2S is an act to be done by the treditor before the recovery of 
a Judgment against hlm, as provided by section 35. That is, the assignée 
may demand of the credltor the property recélyed by him. If he surrenders 
it, he stands upon tljiie same plane as the creditors, and may prove his debt 
and receiyçilils divldends. If he refuses to surrender it, the assignée may 
sue as provided in section 35; and If he recovers, and payment be made on 
an exécution, thls is not a surrender (which implies voluntary action on the 
part of the credltor), but a riefusal to snrrender. So that the bankrupt act 
says declslvely to every person who, under the clrcumstances specifled, bas 
received a préférence: 'Surrender what you bave received, aud you shall 
losè nothlng. If you refuse, and the assignée recovers the property or its 
value, you shall get nothlng. Make your élection.' When thls élection 
may be made we are not now rèquired to décide, further than to hold that it 
is too late to make It after the recovery of Judgment by the assignée." 

In the casé of Burr v. Hopkiris, 12 N. B. R, 211, Fed. Cas. No. 
2,192, it was held in the circuit court for the Eastern district of 
Wisconsin that even after ap. opinion had been given by the court, 
and after findings of fact had been made, but before the actual entry 
of the judgment, a creditor might surrender his préférence, and be 
authorizedtûl prove his claim. 

If it is trutei 'that under the act of 1867 a préférence could be sur- 
rendered at aiiy time before judgment, so as to authorize proof of 
the debt, it îs. çertainly true under the présent act. Therefore, in 
a large class of cases covered by clause "b" of section 60, the creditor 
would hâve the right to prove his debt. This is assuming that the 
restriction is as great against the proof of claims in this respect un- 
der the act of 1898 as it was under the act of 1867, which is not at 
ail ciear. So We see that, notwithstânding the payment is one which 
would be "recoverable," the creditor may still prove his debt if he 
surrenders his préférence, and the only qualification to this is that 
he probably cannot do so, even under this act, after he has allowed 
suit to be brought, and has resisted it up to judgment. The argu- 
ment, consequehtly, that that class of creditors receiving payments, 
and who are subject to the provisions of 60b of the act, cannot be 
allowed to prove their claims, and that there is that distinction be- 
tween them and the class referred to in 57g, falls to the ground. 

In McKey V. Lee, supra, Circuit Judge Grosscup, after citing the 
différent clauses of the act on which the question dépends, uses this 
language: 

"Appellant Inslsts that the payments made to I/ee, Tweed & Co. (one thou- 
sand three hUndred and thlrty-four dollars and flfty-six cents), the ITth of 
September, 1899 (that being the beginnlng of the f our-months period previous 
to the bankruptcy), were a préférence, withln the meaning of section 60, 
and that under paragraph 'g,' § 57, there must be a retura of thèse pay- 
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ments before the claim can be allowed. The district court held that the 
sale of goods to the bankmpt, after the paymepts, amounted, withln the 
meanlng of paragraph 'c,' § 60, to a furthér crédit, lu good faltb, wlthout 
security, of property golng Into the bankrupt's estate, and set ofC the value 
of such property agalnst the payments; requlring, as a condition to the 
allowance of the claim, a return only of the surplus payment. Oounsel for 
appellant contend that paragraph 'c,' § 60, Is not applicable to the facts 
stated; that it is intended to affect cases only where the trustée seeks to 
recover, by suit, preferential payments made to a person having had reason- 
able cause to believe that a préférence was Intended, as provided for in 
paragraph 'b,' § 60; that the employment of the word 'recoverable' shows 
that such a limitation of the right of set-ofC was intended. We cannot con- 
cur in thls interprétation. Confessedly, it would limit the right of set-off 
to those only who, having received the préférence knowingly, chose to 
stand out agalnst Its return to the trustée. The creditor, willing to make 
return, wlthout the delay and expense of a suit by the trustée, even thougb 
the preferential payments had been innocently received, could exercise this 
Impulse towards obédience with the law, only under penalty of losing what 
otherwise his recalcitrancy would bave secured him. We ought not to lean 
towards an interprétation that would thus put the consenting creditor at a 
disadvantage, and afCord a premlum to the designing creditor. There is 
nothing In the employment of the word 'recoverable' that forces such an 
interprétation. Tbe prlmary définition of the word la to 'regain'; to 'get 
back again.' Cent. Dict. A thing is 'recoverable' when it is susceptible of 
being 'regained'; 'gotten back.' ïhe law provides alternatively for the l'e- 
gaining of the preferential payments by the trustée — First by visitlng the 
creditor with the danger of a penalty, — the disallowance of any portion of 
liis claim; and, secondly, In case of the knowing creditor, the right upon the 
part of the trustée to bring suit. In either case the payments are gotten 
back, — there is a recovery, — and in both, whether under stress of the pen- 
alty or by virtue of a suit, it is the law that makes them recoverable. Such 
interprétation compassés the reasonable purpose of the provision. It leaves 
the estate unimpaired; for the property of the creditor coming into the 
debtor's estate is presumably the équivalent of the money value at which it 
was purchased. It, in substance, slmply cancels the effect of the préférence, 
to the extent only that such préférence no longer harms the interests of the 
other creditors." 

This is a décision by the circuit court of appeals of another circuit, 
which must be regarded as high authority. There has been no dé- 
cision on the subject by the circuit court of appeals of this circuit. 

In Re Ryan, supra, the opinion by Judge Kohlsaat is brief, and is 
as follows: 

"I am of the opinion that the mutual débits and crédits contemplated by 
section 68a, Bankr. Act, do not include cash payments on account within 
four months of the flling of the pétition agalnst the bankmpt, and that the 
ref eree's finding herein that creditors should be permitted to hâve an ac- 
counting of ail transactions between them and the bankrupt, both prior to 
and during such four months, and to bave their claims allowed for the 
balance shown by such accounting, is not sustainable. With référence to 
section 60c, I do not think that the word 'recoverable,' in the last Une 
thereof, should be held to dominate the meaning of the entire section. 
The whole paragraph, until this Word is reached, covers as well the creditor 
who receives a préférence wlthout, as one who receives a préférence with, 
reasonable cause to believe it to be intended as such. Reasoning from gênerai 
business expérience, it is extremély difhcult to imagine a case in which a 
creditor would give a debtor further crédit 'in good faith' atter a knowledge 
of the latter's insolveney. Giving the word 'recoverable' its strict légal sig- 
nification, the décision of Judge Shiras In Re Ohristensen (D. O.) 101 Fed. 
802, is undoubtedly correct; but the wording of the entire section is so gên- 
erai and untechnical that I am impressed with the belief that the word 're- 
coverable' therein was Intended to convey its lay meanlng, and was not used 
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In Its strict légal sensé. The Injustice whlch would follow a construction 
diffèrentiatln^ between ciredltprs vrho volnntarily surrender their préférences. 
In fàvpr pf the one Who Voiùd be compelled to do so at the end of a law- 
âùit If he dld not make tbe surrender voluntarlly, should certalnly hâve 
welght liî the mînd of the .court In alding It to arrive at the meanlng of 
congress as embraced in the entire isectlon. The ruling of the référée is 
reversed, with directions to proceéd In the matters In question herein in 
accordance wlth the above construction of section 60c." 

In Re Seckler, supra, in the opinion by Judge Hook, this language 
is used : 

"Some of the çreditors who had thus Innocently secured préférences by 
reo«lving payments on their accounts thereaf ter in good ifaith gave the 
debtor further crédit, without security, for property which became a part 
of the debtôr's estate, and such nev? crédits remained unpaid at the time of 
the adjudication in banliruptcy. The question in this connection is whether 
such a creditor is entitled to hâve his new crédit set o£E against the préfér- 
ence whlch hè Is called upon to surrender as a condition to the allovs'ance 
of his claims. Clause 'b' of Section 60 of the bankrupt act of 1898 provides 
that, if a préférence Is received -with reasonable cause on the part of the 
creditor or his agent aetlng in the matterto belleve that it was intended as 
a préférence, it shall be vOidable by the trustée, who may, Under such cir- 
cumstances, maiutaln an action to recover the property or its value. Clause 
'c' of the same section prpvides that If .a creditor has been preferred, and 
afterwards In good faith gives the debtor further crédit, without security, 
for property whlch becomes a part of the debtôr's estate, the amount of the 
new crédit rêtoaining unpaid at the time of the adjildlcatlon in bankruptcy 
may be sét Off âgainst the amount which would otherwlse be recoverable 
f rom him. The rule In respect of a jffeference Innocently received, without 
reasonable causé for bellef that a preferehce was intended, Is that an affirma- 
tive action for its recovery cannot be malntalned by the trustée, but the 
creditor will be denled the rlght to hâve his claims against the bankrupfs 
estate allowed, unless he surrenders the préférence. The solution of the 
question under considération turns uponthe interprétation to be given to the 
term 'recoverable,' as used in clause 'c"' of section 60. The new crédit can 
ttnly be set off against a préférence that is recoverable from the créditer. 
It has been held in some jurisdictions that, in order that a new crédit may 
be used as a set-ofC against a préférence prevlously received, the préférence 
must be one that is recoverable in an arction brôught by the trustée for that 
pùrpose, — that is to say, a préférence ' received with reasonable cause for 
bellef that it was so intended; that the new crédit cannot be the basis of a 
set-o£C against a préférence Innocently received, for the reason that such a 
i^reference is not one that is 'recoverable.' In re Christensen (D. C.) 101 
Fed. 802; In re Arndt (D. C.) 104 Fed. 234. I am of the opinion that this 
Interprétation is too restricted, and is not In harmony wlth the équitable 
sjpirit of the bankrupt act. The term 'recoverable,' In its larger and more 
'pqpular sensé, Implies a capabillty of beihg obtalned by course of law. 'Ke- 
covery,' as a légal expression, signifies a restoratlon of a right by means 
àî a judicial proCeeding; and it is not material whether it Is the resuit of a 
proceeding especlally institùted for that purpose, or is by law made a condi- 
tion to thé accpmpllshœent of some other purpose for which suit is brought. 
If a préférence, is not received in good faith, the trustée may Institute , suit 
for it. If it is Innocently received, the trustée may not malntaln suit tliere- 
ïor, but the créditer is conipeiled to surrender it as a condition to the main- 
tenance of a proceeding for the allowahcé of his demands. In either event, 
the préférence is recoverable. In either case, there is a restoratlon of a 
right by course or procès» of law. Whenever the creditor présents for al- 
lowance the balance due ùpon his old claims or the new crédits extended to 
his debtor, the amouht or value of the préférence received by him must be 
èùrrehdered as a condition to the awaiâ which he seeks. There are many 
rights, especlally pf an équitable nature, which may properly be sald to be 
t;ecbverable, bnt whlch atvalt £pr their enforcernent the Initiative of the per- 
scin against whom they rest. This conclusion is concededly a most équitable 
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one, and ît Is well withln the splrlt and a libéral Interprétation ot the letter 
of the baaknipt act. There is another considération whlch tends to the 
same resuit The new crédit, to be avallable as a set-off agalnst a préfér- 
ence received, must under clause 'c' hâve been afterwards given In good 
faith. If the préférence were Innocently received, It mlght TTell be that a 
subséquent crédit could be so glven; but, if the préférence were not Inno- 
cently received, It is more dlfficult to percelve how the creditor could 
thereafter, wlthhi the llmlted period, and In good faith, extend a new crédit 
to hls debtor. The ruling of the référée upon thls question wlU be set aside." 

Nothing need be added to what is so well said in the foregoing 
quotations as to the meaning of the word "recoverable" and the 
sensé in which it is used in the act. 

It is urged hère that the use of the expression "set-ofif" in section 
6oc adds force to the argument that "recoverable" is used in a re- 
stricted sensé, and refers only to payments which may be recovered 
back by suit. I do not agrée with this argument. "Set-ofï," as 
used in this section, in common parlance, or even as a légal ex- 
pression, may as well express an allowance against what is required 
to be surrendered under 57g as against that which may be recovered 
by suit under 60b. This view is sustained by the use of this term 
as it appears in section 68, cis. "a," "b." 

In Pirie v. Trust Ce, 21 Soip. Ct. 906, 45 L. Ed. 1171, in the opin- 
ion by Mr. Justice McKenna, this language is used: "Nor, again, 
do we find anything which militâtes against our conclusion in sub- 
divison 'c' of section 60. That subdivision is applicable to the cases 
arising under 'b,' and allows a set-ofï which otherwise might not be 
allowed." It is not clear that it was intended by this language to 
express an opinion upon the question now before this court. The 
question which was being discussed, and which was determined, 
was whether payments received when the creditor did not know or 
hâve reasonable cause to believe that the payments were intended to 
give a préférence, and the debtor did not intend to give a préférence, 
must be surrendered before proof of claim can be allowed under 
section 57g. The décision of the question hère was in no way neces- 
sary to a décision of the question there. This expression by the 
suprême court certainly cannot be regarded as a décision of the im- 
portant question involved in the case at bar. i 

The action of the référée is disapproved, and the case will be re- 
ferred back to him, with instructions to allow as a set-ofï crédits for 
the amount of goods sold in good faith and without security, which 
became a part of the debtor's estate. 



In re SLACK. 

(District Court, D. Vermont October 29, 1901.? 

t BAiTKnDPTCT — Dbath OF Bankrupt— Allowanob to Widow. 

Bankr. Act 1898, % 8, provides that. In case of the death of a bankrapt 
pending the proceedings, "the wldow and chlldren shall be entltled to ail 
rlghts of dower and allowance fixed by the laws of the state of the 
bankrupt's résidence." The statutes of Vermont give a wldow such 
part of the personal estate of her deceased busband as may be asslgned 
to her by the probate court, but not less than one-thlrd after payment 
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of tiebts anfl expenses. BeM, that where a banUrupt <^led after hls per- 
l sqhal estàtè tiàa been dlsposed of by hls trustée, and the proceeds were 
' msiiffiçiènt' te pay tlie debts, there was no allowance. therefrom, "flxed 

IJy.the laws of the stàte," to which the wldow was entitled. 
S. Sàmb-tDoweb— Vekmont Stat0tbs. , 

Under '^e statutes of Vermont, the wldow of a deceased person la 
entitled to one-thlrd In value of the real esta te of whlch her husbànd 
dled selsed In hls own rightln fee as an enlarged rlght of dower. Held, 
that a bankrupt who died after the tltle to his real estate had become 
vested In his trustée for the beneflt of credltors by opération of the 
bankruptcy law, but before It had been disposed of, remalned selsed of 
the same nntU hls death for the purposes of inherltance, and within the 
meanlng of sueh statute; and that under Bankr. Act 1898, § 8, which 
préserves to the wldow In case of the bankrupt's death the rlght of 
dower flxed by the state laws, the wldow of such bankrupt was entitled 
to hâve one-thlrd In value of the real estate set apart to her as dower. 

In Bankruptcy. On pétition of the widow of the bankrupt, who 
died pending the proceedings. 

Geo. E. Lawrence, for claimant. 
Edward Dana, for trustée. 

WHEELE'R, District Judge. The laws of the state provide (Acts 
1896, p. 31) that "the widow of a cleceased perâon shall be entitled 
to one-third in value of the reâl estate of which her husband died 
seised in his own right, unléss she is barred as is provided in this 
chapter; but where a right of homestead also exists said one-third 
shall be dimini^hed by the amount of such homestead"; and that 
she shall recèiVe "the wearing apparel of the deceased and such 
other part ' oî the personal estate 5f the intestate as the probate 
court assîgns to her according to hër circumstances and the estate 
and degree of her husband," bût noit less than one-third, after pay- 
ment of debts and expenses. y. ' S. § 2418. The bankrupt act 
(Section 8) prOvidés that "the death or insanity of a bankrupt shall 
not abate the pfocèedings, but the same shall be conducted and 
concluded in the same manne'r, so' far as possible, as though he had 
not died or become insane: provided, that in case of death the 
widow and children shall be entitled to ail rights of dower and al- 
lowance fixed by the laws of the state of the bankrupt's résidence." 

The bankrupt appears to havé been seised at the time of adjudi- 
cation, in his own right, of real estate to thé value of about $6,000, 
including a homestead, and of considérable personal estate, and to 
hâve died leaving a widow and children àfter the personal estate 
had been converted into money, and before the real estate had been 
disposed of or severed. Thé widow claims a third of the real estate 
and allowances from the personal property, and is not barred by 
any of the provisions of that ch'af*t'ef. As no net excess of per- 
sonal property oy«r debts and expenses is possible, of which the 
widow can be entitled absolutely to a third, but only such as out 
of which the'proljate court might, but for the bankruptcy proceed- 
ings, make allowances, there does not appear to be any fîxed al- 
lowance from personal property^ within the meaning of this section 
of the bankrupt act, to which she can be entitled. Holmes v. Bridg- 
man, 37 Vt. 28. Common-law dower was a life estate in the third, 
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and this provision of the state law is for an estate in fee simple of 
the third. Nevertheless, it is dower enlarged, or, if not, it is, at 
most, an allowance fixed by the laws of the state. 

The principal objection to this allowance hère is that the right 
is fixed by the state law in real estate of which the husband may 
die seised in his own right, and that this husband had been dis- 
seised of this real estate by the proceedings in bankruptcy, which 
are said to hâve conferred the seisin upon the trustée. It was 
compétent for congress, in pursuance of the power conferred by the 
constitution (article i, § 8), to establish "uniform laws on the sub- 
ject of bankruptcies," to provide for exemptions, and how the es- 
tâtes should go; and this provision was undoubtedly a proper ex- 
ercise of that authority, within its scope. Proceedings in bank- 
ruptcy in respect to a bankrupt are, from beginning to end, one 
case; and whatever is donc in them, at whatever stage, is done in, 
and of what is involved in, that case. This real estate has been 
in this case ail the while in which there has been a case, and is in 
it now. The estate of the bankrupt that the creditors are entitled 
to the benefit of has gone to the trustée for sale and distribution 
of the proceeds, but not for inheritance, or for distribution of the 
real estate itself. The bankrupt is not wholly disseised till the 
land is gone out of the estate. No other widow could hâve dower 
or thirds in it yet. The évident intention of the act was to leave 
or give to the widow and children the same share of the estate 
while it is in the custody of the law that would be fixed for them 
by the state law if it had remained in the bankrupt while he lived. 
The bankrupt seems still to hâve been seised in his own right, 
within the meaning of the state law, of what would be subject to 
this right of the widow and children under the bankrupt law. This 
fulfills the provisions of both statutes. 

Let one-third of real estate, including the homestead, be set out 
to the widow. 



UNITED STATES v. NASH et al. 
(District Court, W. D. Kentucky. November 7, 1901.) 

1. Penalties— Distinction betwbbn Fine and Penalty. 

While the Word "penalty" has a broader meaning than the word 
"fine," still a fine, in a judicial sensé, is always a penalty, although a 
penalty may sometlmes not be a fine, or even a eriminal punlshment. 

2. Criminai, Law— Construction of Statutb — Imposition op "Penalty." 

Wbere a statute forbids or commands certain acts, its violation con- 
stitutes a public offense, punishable as such by a eriminal prosecution 
in the courts, notwithstanding the punlshment imposed by such. statute 
is denominated a "penalty." 
8. Shipping — Offenses against Navigation Laws — Operatinq Gasoline 
Launch withodt Licbnsbd Engineer. 

Under the provisions of Rev. St. § 4426, that no ferryboat, canalboat, 
yacht, or other small craft of like character, propelled by steam, shall 
be navigated without a licensed engineer and a Ilcensed pilot, as amend- 
ed by Act Jan. 18, 1897 (29 Stat. 489), by extending its provisions to ail 
vessels of above 15 tons burden, carrying freight or passengers for hire, 
propelled by gas, fluid, naphtha, or electric motors, and Id. § 4500, which 
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prôVldes ttat "th€ penalty for the violation of any provision of thls 
title, not otherwlse speclally provided for, shall be a fine of $S00, recov- 
ered one-half for the use of the Informer," one who navigates a gasoline 
iftunçh of over 15 tons burden, In the carrying of frelght for hlre, wlth- 
out a licensed englneer, Is gullty of a crime, and may be indicted and 
prosecutéd therefor, notwlthstandlng the provisions of sections 4496 and 
4499, which authorize a proceedlng In rem against the vessel by the 
collecter or inspectors of customs for the recovery of a penalty of $500 
for a violation oî any of the provisions of such title. 
4. Samk— Operating Gasolinb Launch -wiTHOnT Certificatb of Inspeotiom. 
Rev. St. g 4426, requirlng the inspection of steam vessels, etc., as 
amended by Act Jan. 18, 1897 (29 Stat. 480), by making it applicable to 
vessels propelled by gas, fluld, or electriclty, when used for carrying 
frelght or passengers for hlre, contains no provisions prohiblting an 
owner from runnlng his vessel before such Inspection bas been made; 
and an indictmeht for navigating a gasoline launch for hlre without in- 
spection charges no offense, at least where it does not aver that any 
régulation prohiblting such act In respect to that class of vessels has 
been adopted pursuant to the authority given by statute. 

Çrifninal Prosecution. On motion to quash indictment. 

R. D. HiU, U. S. Atty. 

j. B. McCormick and W. H. Watson, for défendants. 

EVANS, District Judge. The first count in the indictment in this 
case charges, in brief, that the défendants, being the owners of a cer- 
tain vessel of more than 15 tons burden, bearing the name of "R. 
Nash," and propelled by means of fluid and gasohne power, engaged 
the said vessel in freight and passenger carriage for hire to and from 
Louisville, Ky., and to and from other points on the Ohio river, and 
thatwhile so engaged the hull, tank, and appliances for storing, gen- 
erating, and ,applying such fluid and gasoline as its motive power 
were not under license or certificate of inspection as required by law, 
nor were said hull, tank, and appliances then, nor had they thereto- 
fbre been, inspected as required by law. The second count charges 
the défendants with having unlawfully and knowingly navigated said 
vessel without having thereon, and in charge and control of its en- 
glues and machinery, an engineer duly licensed as such, as required 
by law. The défendants hâve moved the court to quash the indict- 
ment upon two grounds, namely — First, that the court has no ju- 
risdiction of the offenses charged; and, second, that jurisdiction to 
punish such offenses is, by the laws of the United States, given ex- 
clusively to the surveyor of customs. 

By the provisions of many enactments now grouped in title 52 of 
the Revisèd Statutes, congress has undertaken to make a compre- 
hensive code for regulating navigation, and providing for the safety 
of vessels propelled by steam and other motive powers, and for the 
safety bf the passengers and freight carried thereon, and from time 
to time has since improved this code by various separate amend- 
ments. The chief object of ail this législation was, of course, to se- 
cure the protection of life and property as against the many dangers 
naturally incident to the navigation of vessels of every charaçter. 
At the time, liowever, of the enactment of the original législation, 
stèam was mainly the motive power in vogue. Later, others were 
introduced, and, becoming prévalent, vessels propelled by them were 
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embraced in certain amendments to the varions sections of the Re- 
vised Statutes in the title referred to. 

In some cases congress, it is contended, has authorized the im- 
position and collection of penalties by the surveyors of customs, and 
sections 4496 and 4499 are relied upon to support that view, and 
probably many persons subjected to such exactions hâve paid them 
without questioning the power of congress to authorize this mode 
of procédure. In the case now before the court it is quite unim- 
portant to attempt definitely to détermine whether congress has such 
power or not. The question does not necessarily arise, particularly 
as the two last-named sections do not seem to reach the point at 
issue hère, but, as I am pressed to do so, I will say this much upon 
it. The sixth amendment to the constitution of the United States 
expressly provides that: 

"In ail crimlnal prosecutlons, the accused sball enjoy the right to a speedy 
and public trial, by an impartial Jury of the state and district wherein the 
crime shall hâve been commltted, which district shall hâve been previously 
ascertained by ïnw, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to hâve compulsory 
process for obtaining witnesses in his favor, and to hâve the assistance of 
counsel for his défense," 

This being so, I should be greatly predisposed to hold that those 
provisions of the législation referred to, if fairly susceptible of the 
construction contended for, would be unauthorized — First, because 
they did not, in conformity to that constitutional principle, in any 
way provide for a trial by a jury of the issue of the guilt or inno- 
cence of the person accused; and, second, because it is an attempt 
to bestow judicial powers upon merely executive officers, and to 
make them at once judges, jurors, and executioners. While, there- 
fore, I should be much disposed to so hold if the question were in- 
volved in the pending motion, I make no décision upon it, for the 
reason indicated. 

The real question to be determined is, has this court jurisdiction of 
the offenses charged in the indictment? It may be said that, even 
if the surveyor of customs had the power to enforce the penalties 
prescribed for violating any law or régulation respecting such mat- 
ters, it would by no means necessarily foUow that the courts would 
not also hâve jurisdiction if a public offense had been committed, and 
especially in order to give efîect to the sixth amendment to the con- 
stitution. The matter now to be decided is, does the indictment 
charge any public offense made punishable under the criminal laws 
of the United States? It is essential, therefore, to inquire whether 
the facts stated in the indictment, if true, constitute offenses, under 
the laws of the United States, which are punishable through its 
courts. It is argued by the learned counsel for the défendant that 
sections 4496, 4499, Rev. St., put the matter entirely in the hands of 
the surveyor of customs. Those sections read as follows ; 

"Sec. 4496. AU collectOFS or other chief ofBcers of the customs, and ail 
inspectors ■within the several districts, shall enforce the provisions of this 
title against ail steamers arriving and departing." 

"Sec. 4499. If any vessel propelled in whale or in part by steam be navl- 
gated without complying with the terms of this title, the pwner shall be 
liable to the United States in a penalty of flve hundred dollars for each 
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oBenée, one-bàlt for the use of the Inforiher, for whlch sum the vessel so 
navlgated shall be llable, and may be selzed and proceeded agalnst by way 
of libel in aBy district court of the United States Jiaving jurlsdlction of the 
offense." 

He contends that the facts alleged in the indictment do not con- 
stitute public ofifenses punishable by the^ courts, not only because the 
matter is committed entirely to the surveyors, but also because only 
a "penalty" is prescribed, and in his argument he cites authorities 
tènding to show the différence between' a "fine" as such and a "pen- 
alty" as such. He says that: 

"A 'fine' is deflned as follows: 'In ordlnary légal language, the term "fine" 
means a sum of money, the payment of which is imposed by a court accord- 
ing to law, a,s la punishment for a crime or mlsdemeanor.' 13 Am. & IDng. 
Enc. Law (New Ed.) p. 53, § 2. 'A fine is à pecunlary punishment imposed 
by a lawfûl tribunal upon a person convicted of crime or misdemeanor.' 1 
Bout. Law Met. p.' 786. A "penalty' Is deflned as follows: 'Speciflcally, a 
pehalty means a eum of money, the payment of which the law exacts by 
way of punishment for doing some act which is prohibited, or omltting to 
do some afct which is required.' 13 Am. & Eng. Enc. Law (New Ed.) pp. 53, 
34, 1 3; Huntington v. Attrlll, 146 U. S. 657, 13 Sup. Ct 224, 36 L. Ed. 1123." 

From the two statutory provisions last quoted and thèse author- 
ities:,he deduces the conclusion that, while the court can impose a 
"fine," ît cannot inflict a "penalty," through an indictment. The 
court, however, is of opinion tliat, while the word "penalty" has a 
broafjer meaning than the word "fine," still that a fine, in the judi- 
cial sènse, is always a penalty, although a penalty may sometimes not 
be a fine, or even a criminal punishment. For example, penalties 
are often inserted in bonds, officiai or otherwise, as a measure of 
djamâges, and the enforcement of them in no way invokes the crim- 
inal processes of the courts. Sometimes, when taxes are not paid 
when due, a pçnalty is added; but in such instances no crime has 
been committed, and the word "penalty" is used in a restricted sensé, 
and does not include any idea of criminal punishment. It is rarely, 
if ever, made .a criminal offense, by express provisions of the stat- 
uteS;. to omit to pay taxes at the exact time when they become due, 
and;the.enlargément of the amount of taxation which results from 
such failure is measured by wajf of interest or otherwise. While this, 
in, à certain sensé, is the ihfliction of a penalty, there is no provision 
for punishment therefor under the criminal laws. A crime is well 
knowii to be "an act committed pr 9niitted in violation of a public 
law ; f orbidding or çommanding it." Bouv. Law Dict. If such law 
be is,U|pplemented by.a provision imposing some punishment or pen- 
alty, for its violation, the idea of a pubfic offense is complète, though, 
of course, there are différent degrees of crime, some being félonies 
and sonie misdemeanors. Bearing.this définition in mind, it seems 
to jth^ court that the décision of the pending question must dépend 
upon whether the act donc or omitted is made a pubHc offense, pun- 
ish^b.lç by law as such. ïhis being, as. we.think, the proper test, 
we, find that section 4426 of the Revised Statutes, as originally enact- 
ed, is as follows: 

"The hull and boilers of every f erry-boat, canal-boat, yacht, or other small 
craft )W! like character, propelled by steam, shall be inspected under the pro- 
visionM^faf this tltle. Such other provisions of law for the better securlty of 
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Ufe, as may be applicable to such vessels, shall, by the régulations of tbe 
board of supervising Inspectors, also be required to be compHed wlth, before 
a certificate of inspection shall be granted; aud no such vessel shall be navl- 
gated without a licensed englneer and a licensed pilot." 

While the phraseology is somewhat peculiar, the opinion of the 
court is that the lariguage of the first clause of the act of January 
i8, 1897 (29 Stat. 489; 2 Supp. 539), is manifestly an amendment to 
section 4426, Rev. St., and must, as to ail cases arising after that 
date, be read as if it had been originally embraced in section 4426, 
as a part hereot. The language of that clause is as foUows : 

"Be it enacted," etc., "that ail vessels of above fifteen tons burden carrying 
frelght or passengers for hlre, propelled by gas, fluid, naphtha or electrie 
motors, shall be, and are hereby, made subject to ail the provisions of sec- 
tion forty-four hundred and twenty-six of the Kevised Statutes of the tfnited 
SJates, relatlng to the inspection of huUs and bollers, and requiring englneers 
and pilots." 

The explicit requirement of the statute thus amended is that "no 
such vessel shall be navigated without a licensed engineer and a 
hcensed pilot," and it is a plain violation of the statute to navigate 
such a vessel without both a licensed engineer and a pilot. The 
omission to hâve the licensed engineer in charge and control of the 
boat's engines and machinery was the omission to do what a public 
law commanded, and comes strictly within the définition of the word 
"crime." If what has been indicated be the proper construction 01 
section 4426 as amended, it seems to the court that it must neces- 
sarily be read in connection with section 4500, Rev. St., and from 
this it would seem to follow that, unless some other provision con- 
trols, section 4500 would be applicable, and would supply the neces- 
sary provision for the punishment of the offense charged in the sec- 
ond count. Section 4500 is in this language : 

"The penalty for the violation of any provision of this title, not otherwise 
specially provided for, shall be a fine of flve hundred dollars, recoverable 
one-half for the use of the informer." 

It seems to the court that sections 4496 and 4499 in no way pre- 
vent this resuit, and were never intended in any way to do so. 

What has been said would seem to dispose adversely of the mo- 
tion to quash, so far as it applies to the second count in the indict- 
ment, and the court is clearly of opinion that this resuit is not and 
cannot be avoided by the législative policy announced in the statute 
of giving one-half of the fine to the informer. 

It may be added that the authorities are clear and explicit that 
section 4426 must, since the amendment of January 18, 1897, be 
read precisely as if the matter contained in that amendment had been 
embraced in section 4426, when originally enacted. Black, Interp. 
Laws, § 131 ; End. Interp. St. §§ 40, 294. If this be true, then 
section 4500, Rev. St., must inevitably supply the punishment for the 
willful doing of what the last clause of section 4426 has forbidden. 
Certainly, the judicial triburials may enforce this as well as the other 
criminal laws of the United States. Indictment is the well-estab- 
lished proceeding for doing this as against the persons offending, 
whatever other course may be pursued as against the vessel itself. 

We corne now to the first count. Bearing in mind ail that has 
111 F.— 34 
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been, sai4i we hâve been unable to find, and the learned counsel for 
the United States hâve not pointed out to the court, any express pro- 
vision of the statute which f orbids the owners of a vessel of the char- 
acter described in that count, and operated by the motive power 
therein mentioned, from navigating it without a license or certificate 
of inspection, nor for tiavigating it before it had been inspected. 
As to this, the language of section 4426, as amended, is différent, 
and, while it does require certain acts at the hands of the officiais, 
it does not contain an express prohibition against the running of 
the boat by the owner before inspection, although there is an ex- 
press prohibition against navigating it without putting a Hcensed en- 
gineer in charge of its engines and machinery. Doubtless it was 
the duty of the government officiais to inspect it, but I hâve not 
found any express provision forbidding the owner to navigate it pre- 
vious to such performance of duty by the proper officiais. Steam 
vessels miglit possibly invoke a différent resuit, but the first count, 
as drawn, does not show, so far as the statutes hâve been brought 
to my attention, any violation by the owner of any law in respect to 
a Vessel operated by fluid and gasoline as a motive power. No 
amendment to the statute is pointed out which, in respect to this 
charge, would expand the statute so as to embrace anything but ves- 
sels operated by steam, unless régulations were properly made, and 
ndne are alluded to in the count. The facts stated in the first count 
are not sufiicient, in my Judgment, to constitute a public offense, 
particularly in the absence of an averment that spécifie régulations 
were made and disobeyed. 

It results that the motion to quash the first count should be sus- 
tained, unless the district attorney chooses to enter a nolle prosequi 
as to that count, but the motion to quash the second count is over- 
ruled. , 
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(Circuit Court of Appeals, Elghth Circuit. October 21, 1901.) 

No, 1,527. 

Patents — Vamditt— The Oxydonok. : 

The Sanclae patent, No. 587,237, for a device known as the "Oxydonor," 
an appliance for use In treatment for disease, is vold on its face for 
laek of patentable invention. Thé device Itself , whlch consists of two 
métal plates or pads connected by a fine wire, bas no features of nov- 
elty whlch render it patentable, consldered apart from the force, If any, 
■which is thereby utUized; and the theory advanced by the patentée in 
the speciflcatlon to sustaln the clalm of utillty In some respects, at 
lèasl, contradlctà accepted tniths of médical science, and appears to 
rest upon no substantial foundatlon, but to hâve been put forward for 
the sole purpose of obtalnlng a patent on a device to be sold to the 
public for the treatment of disease. It also seems probable that, if 
tfie device has any utillty, it is due to the génération of a slight current 
of electrielty betvveen the two plates, and that the déniai of such effect 
In the speciflcatlon was made for the same purpose, since as an electrical 
appliance it clearly lacks novelty. 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 
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Iv. A. Gilmore, for appellants. 

C. A. Dudley and Justus Chancellor (Charles S. Thornton, on the 
brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. The Animarium Company, the ap- 
pellee, exhibited its bill against James H. Mahler, Myrtle G. Mahler, 
and Chattie E. Field, who were doing business as the Oxygéner 
Company, the appellants, to restrain the latter from infringing 
United States letters patent No. 587,237, issued July 27, 1897, and 
United States letters patent No. 587,612, issued August 3, 1897, and 
United States letters patent No. 588,483, issued August 17, 1897. 
The patents in question were issued to Hercules Sanche, as assigner 
to the Animarium Company of New York. The défendants below, 
who are the appellants hère, demurred to the bill, but the demurrer 
was overruled. Thereupon they elected to stand on the demurrer, 
and a decree was entered in favor of the Animarium Company, sus- 
taining the validity of patents Nos. 587,237 and 587,612, from which 
decree the défendants hâve appealed. Although the bill charges 
an infringement of the three patents specified above, yet it was con- 
ceded in argument by the complainant's solicitors that the right ot 
the Animarium Company to a decree dépends upon the validity of 
patent No. 587,237, issued on July 2^, 1897, which contains but a 
single claim. It was admitted that the decree below ought not to 
hâve been granted if that claim is invalid. In view of thèse conces- 
sions made in open court on the oral argument, it becomes unneces- 
sary to examine or express any opinion concerning the later patents. 
As the case below passed off on demurrer, no testimony having been 
heard, in determining whether patent No. 587,237 is valid we are at 
liberty to consider only the allégations of the bill and the spécifica- 
tion and claim of that patent. We are at liberty, however, to ex- 
amine the patent and détermine whether it is vaHd in the light of 
that common knowledge of facts and principles which is possessed 
by ail persons of average intelligence. Brown v. Piper, 91 U. S. 37, 
23 L. Ed. 200; Richards v. Elevator Co., 158 U. S. 299, 15 Sup. Ct. 
831, 39 L. Ed. 991 ; Id., 159 U. S. 477, 16 Sup. Ct. 53, 40 L. Ed. 225 ; 
Engraving Co. v. Hoke (C. C.) 30 Fed. 444, 446. The spécifica- 
tion of letters patent No. 587,237 déclares at the outset that the 
patentée has invented "a new and improved method of, and appa- 
ratus for, treating diseases, of which the following is a spécification." 
He then says : 

"In an application for a patent filed by me September IT, 1885, I hâve 
advanced certain new ideas and théories concerning the disturbance of the 
normal functions of llfe commonly linown as 'disease.' My observation and 
expérience justify the belief that most diseases, and especially those of a 
nervous character, are due to a disturbance of the electrical equilibrium 
of the body. It is well known that the earth and the surrounding envelop 
of air are strongly charged wlth an opposite polarlty, and that any disturb- 
ance of the normal relations of thèse forces, such as occurs before a thun- 
derstorm, results in discomfort to the whole animal tribe. The habits of 
civilized life — 1. e. the vs^earing of shoes and clothing of nonconducting ma- 
terial, and the Insulation from the earth by dry floors and feather beds — 
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l" '' 

prevent th© body from partaklng freely of the electrical equtHbrîum of the 
e^rth, and a prépondérance of an electrlc tension of elther a positive or 
négative eharàcter in the body produces, by a stimulation or suppression of 
chemlco-vital functlon, the abnormal condition of things, the symptoms of 
which we call 'dlsease.' Hogs in the fleld, turtles, alligators, and the lower 
animais that lie In the mud and readily partake of or assimilate themselves 
to the electrical conditions of the earth, are notorlously free from disease 
and nervousness. Man, the f eathered tribe, and higher animais, who are 
covered with a noneonducting coat, and are more or less insulated from 
the earth, are subject to thèse difficulties in marked contrast. Pursuing this 
theory, I bave undertaken to correct thèse difficulties, not by an attack upon 
the symptoms, after the manner of médication, but by the logical process of 
bringing to bear upon the System a set of influences reverse to those virhich 
involved the difficulties. In my first application I .only contemplated the 
restoration of electrical equilibrium by a metallic or conductive contact be- 
tween the body and the earth. My présent application comprehends even a 
wider scope and a more gênerai application, in that it does not simply compre- 
hend a préservation of electrical equilibrium, for this vyould only seem to 
préserve health, but It contemplâtes the removal of abnormal conditions by 
producing an electrical tension in the body contrary to that which superin- 
duced the disease; and for this purpose I hâve found that the contact of th» 
body through a small conductor with a source of extraordinary beat or ex- 
traordinary cold permits me to produce elther a positive or négative condi- 
tion In the body without connection with the earth; it belng remembered at 
the outstart that the electrical condition ref erred to by me has nothing what- 
ever to do with galvanism or dynamic currents, but is only a condition of 
electrlc poténtial or static polarity. This agency permits me to reach ail the 
functions of the body, and brlng them Into healthy and-effective action, stimu- 
lating the chemlco-vital processes without havlng to rely upon the single 
channel of an enfeebled and diseased stomach, which Is almost the only 
avenue of treatment by médication." 

Then foUows a description of the device, which is very simple; 
being nothing more than two metallic plates connected by a fine 
wire, one of which plates is to be placed in contact with the limb or 
arm of a patient, and the other placed in an ice cooler or on a stove 
or in the sun. The eut on the opposite page illustrâtes the device. 
The inventer suggests in his description of the device that the wire 
Connecting the' two métal plates may be connected at M^ in the 
drawing, by an "electrical switch," with a "métal anchor" imbedded 
in the ground so as to put the patient "in the same electric tension 
with thé earth." 

The following additional observations or statements are contained 
in the spécification : . . 

"It is not pretended that there Is any flow of current or any of the 
phenomena of dynamic electricity manif est in this apparatus, but only a 
charging pf the body with a certain magnetlc polarity, tlie efCects of which 
upon the System are remarkable in stimiulatlng the System to throw ofC dis- 
ease. Thé-C61d or earth connection I flnd almost unlversally applicable to 
allay nervousness and stimulate the System by counteracting one polarity 
of the body. The hot connection is for the opposite polarity, — such, for in- 
stance, as exists in Inflammatory fevers; Its eft'ect being usually to flrst raise 
the température, and then brlng the body to a normal température by dissi- 
pating congestion and starting the perspiratlon. The manner in which I be- 
lieve the charging of the body with a positive or négative polarity acts upon 
the System to effect physiological changes is by the exertion of an attractive 
influence, aiid the stimulating of an endosmose of gases of the air through the 
eapillaries and electrolytic action in the cells, which agencies by intelligent 
application are made to arrest varions disorders. • ♦ » i am aware that 
it is well known tp apply to patients the coollng effect of direct contact or 
radiation of hot bricks, bottles of water, etc., aud also to apply dlrectly cool- 
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ing applications of lee. The application of thèse Is entîrely différent f rom my 
Invention, in that I do not employ the direct conduction of cold or heat, nor 
do I apply it in the same way. I utilize the influence of a cold or hot oiîject 
at a distance through a conductor of electricity, the source of Its influence 
being removed to a point ont of range, ,of direct radiation or conduction of 
heat. Another important and distinguishing feature of my invention is that 
the wire connection which I employ does not necessarily hâve the qualities 
of a conductor for dynamic electricity where flow or passage of the current 
increases with the increase of cross sectional areas of the conductor, but I 
flnd ordinarlly that the best effects are produced vfith a very small copper 
wire, varj'ing in size from 24 to 30, and ■«•hcn great variations in température 
— i. e. an intense degree of cold or intense degree of heat— are employed the 
tendency to best effects is produced by the flner wire, and vice versa. This 
strengthens my belief that the principle which is made available is not of 
a dynamic character, but only such small wire is required as to pernjit the 
polarity in molécules of the wire to induce a corresponding polarity of the 
body, and to malîe of the body a feeble magnet of positive or négative polar- 
ity, according to the character of the connection (hot or cold) and the nature 
of the disease. In substantiating by analogy the effect of hot or cold connec- 
tion upon magnetism in inanimate things, I find by test that a magnet of 
normal température connected at its equator to a body of Ice water by a 
fine wire will after a lapse of several days show a strengthenlng of Its north 
pôle and a weakening of its south pôle; the center of magnetism in the south 
Xjole moving gradually towards the equator. A magnet similarly connected 
to a hot body (the heat of a stove) shows precisely the reverse, — 1. e. a 
strengthenlng of the south pôle and a weakening of the north pôle, — and I 
am led to believe that a similar resuit takes place in the human body when 
my invention is applied, It is not absolutely essential that I should employ 
différent températures to get the concomitant effects of magnetic polarity. A 
body of hydrogen gas can be substituted for the cold application and oxygen 
for the hot application, . and the body of the patient may also be given a 
polarity by connection with the pôle of a permanent or electro magnet." 

The daim of the patent is as follows : 

"The clinical instrument eomprising a contact plate or member adapted to 
be attached to the body to be treated, a second plate or member adapted to 
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be placed in or nnder the Influence of a, température higher or lower than the 
body to which tlie other plate Is attïicïied, or under the Influence of matter 
■whicli is électro-positive or electrb-negative ito the body havlng said other 
plate or member attached to it, and a flexible conducting or transmitting 
médium Connecting said two plates or members, said médium being o( a 
relatiyely small size to said plates or members, and of a length sufficient to 
permit said two plates or members to be placed at such distances apart that 
the body havlng one plate or member attached thereto will be removed be- 
yond the range of influence transmitted by direct radiation, conduction, or 
contact from said other plate or member, substantially as described." 

The appellants contehd in this fcourt, as they did in the lower court, 
that patent No. 587^237 is void on its face, for the reason that the 
spécification prétends to describe in scientific terms the theory upon 
which the patented device opérâtes, whereas, as they aver, the terms 
emplpyed are unscientific, ambiguous, and false as statements of 
scientific tfuths, and were intended only to mistify the officiais of the 
patent office and to mislead the public. If this charge is'true, it 
doubtless renders the patent void, and its truth or falsity must be 
deterniined in the main by a critical analysis of the spécification, 
since the record contains no other évidence to which we can refer. 
Turning to the spécification and translating it as we under stand it, 
it contains in substance the foUowing représentations or statements : 
The inventor of the device beheves (such beHef being based on his 
observation) "that most'diseases, and especially those of a nervous 
èhàracter, are due to a disturbance of the electrical equilibrium of the 
body"; that the habits of civiHzed life, particularly modes of dress, 
prevent the body.ifroni partaking freely, as it ought to partake, of 
thé electrical equilibrium of the earth, in conséquence whereof the 
body becomes charged at times either with too much positive or 
top much négative electricity, the resnlt being an overstimulation 
or a suppression of the vital functionsMproducing an abnormal condi- 
tion, termed "disease." This is the new fact or principle which the 
iiïventor thinks he has discbvered and seeks to utilize in the treat- 
lïlent of disèàses. Having adopted this theory of the origin of ail 
or most diseases, he represents that he has had in contemplation the 
removal of the abnormal condition aforesaid, which end he proposes 
to accoiînplish by producing an èrectrical condition of the body con- 
trary to that which occasioned the disease; and the means that he 
employs to that end, which is the only patentable subject, is a small 
wire with met^Uic pads at the end, designed to connect the human 
body with some bther object which is either very hot or very cold, 
j^hd so far removed as to avoid the effects of radiation. The invent- 
or recommends a hot connection to allay inflammation, and a cold 
connection totallay nervousness; but he makes no recommendation 
^s to the sortoî connection which should be made to cure hundreds 
of diseases that! Mre well known to thé médical profession, leaving 
those who may be affiicted, with such diseases to find out the proper 
connection for themselves. Concernîng the manner in which the 
alleged altération" of the polarity of a humatl body by means of the 
wire connection opérâtes to cure disease, the inventor says that he 
beheves that it opérâtes by "the stimulating of an- endosmose of 
gases of the air through the capillaries and electrolytic action in the 
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cells, which agencies by intelligent application are made to arrest 
various disorders." This explanation is not very lucid, but as the 
word "endosmose" means "a thrusting inward," and as it is a word 
frequently employed in physiology to describe the absorption of the 
fluids of the stomach into the blood vessels by capillary attraction, 
and as "electrolytic action" means the décomposition of substances 
occasioned by electricity, the paragraph above quoted must be under- 
stood to mean that the inventer believes that his device opérâtes to 
cure disease by causing an increased flow of the gases of the air 
through the capillaries or ducts of the human body, and by causing 
a more rapid décomposition in the cells of the body, due to the action 
of an increased current of electricity. Now, as no one knows in 
what way electricity when appUed to the human body opérâtes to 
cure disease, or whether it does effect cures, it is obvious that any 
physician who employs electricity as a healing agent by means of an 
ordinary battery might give the very same explanation of its opéra- 
tion as that given by the patentée, and with full as much assurance 
that his explanation was right. A further criticism of the clause of 
the spécification last quoted is that, while the inventor suggests that 
an "intelligent application" of his device must be made to arrest 
various disorders, yet he nowhere points out how it should be applied 
to cure any spécifie disease which flesh is heir to. If one has a head- 
ache, or a cold, or consumption, or a cancer, or Bright's disease, or 
any severe pain, ail of which diseases, according to the inventor's 
theory, are due to a disturbance of the electrical equilibrium of the 
body or to a loss of one species of polarity, he could not détermine 
from anything contained in the spécification how the device should 
be applied, or with what exterior object he should become speciallj' 
connected, to regain a proper electrical equilibrium or the requisite 
electrical polarity. Again, in two places in the spécification the in- 
ventor says, in substance, that his invention has naught to do with 
"galvanism or dynamic currents," and that he does not prétend that 
there is a flow of any electric current along the wire, from which we 
understand that he means to assert, without any proof whatever, that 
the connection of two bodies of a différent température and of a 
différent polarity by a copper wire does not generate an electric 
current. There are other stàtements, however, contained in the 
spécification, such as the stàtements, in substance, that the wire 
"makes of the body a feeble magnet of positive or négative polarity," 
according to the connection; that he utilizes "a conductor of elec- 
tricity" to communicate the influence of a hot or cold object to the 
human body ; and that the body liiay be given the desired polarity 
by Connecting it by means of the wire with an electro-magnet, — ail of 
which seem to be inconsistent with the aforesaid assertions of the 
inventor, and to hâve been intended to create the impression in the 
minds of ordinary persons that a current of electricity such as they 
are farhiliar with is generated by his device, and that he makes use 
of it for healing purpdses. 

We are of the opinion that the patented device, considered by 
itself, and apart from the forcé, if any, that is thereby utilized, con- 
tains no features of novelty entdtling it to a patent; it being nothing 
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mtsre than à wire Connecting two métal pads. We are fùrthermore 
of opinion that if what is ordinarily termed an "electric current" is 
generated or occasioned by the attachment.of the wire to two ob- 
jects of a différent température or différent polarity, and if the 
curative effect of the device when applied to a patient is due to a 
slight electric force or energy thereby generated, then the device is 
wanting în patentable novëlty. it seems most probable that, if it 
exerts 'any curative power, it is due to the cause last suggested. 
It is within thé common kriowledge of everybody that electric en- 
ergy haS'long been used in the treatment of various diseases, and 
that when*so employed it is conveyed from the source of génération 
to the patient by means of a wire, and is applied in various ways, — 
generaHy by bringing the end of the wire in contact with the affected 
part. There is nothing new in the idea of using electric energy to 
heal disease, although it may not be well enough proven to be accept- 
ed as an established scientific truth that electricity does effect cures. 
The inventer himself seems to hâve realized the truth of the forego- 
ing observations, and we feel constrained to believe that he made 
the sevefal assertions heretofôre mentioned (that he did not employ 
dynamic currents, and that there was no flow of current) upon the 
assumption that if a current of electricity was developed by his de- 
vice, or by his mode of âpplying it, its heaUng effect, if any, was 
most likely due to the slight electric current thus developed, and 
that in that event he would not be entitled to a patent. We hâve 
beeii' fofced to conclude, after a careful study of the spécification, 
that thé theory enunciated by the inventor, that most diseases are 
"due to a disturbance of the electrical equilibrium of the body," 
is a mère prêteuse; that is to say, a theory not entertained by the 
inventor in good faith, but put forward» as; an imaginary hypothesis 
merely for the purpose of obtaining a patent on a very simple con- 
trivance, which was not patentable unleiss the claim was re-enforced 
by some such pretended discovery. The theory or discovery ii; 
question iscertairily at war with at least one of the accepted truths 
of médical science of which we are entitled totake notice, namely, 
that many diseases are occasioned bygerms or microbes that are 
taken into the System, either în the food which -we eat, or the water 
which we drink, or in other ways, and whose opérations în some in- 
stances hâve been observed and studied by the microscopist. We 
alsb conclude that the statement in the spécification to which allusion 
haS already been made, to the effect that the inventor does not by 
means of his device make use of "dynamic currents," but relies on 
some other mysterious and uneAplàinèd property of electricity to 
effect cures, is a statement which rests upon no substantial founda- 
tion, and was most likely inserted in the specificatiori for the purpose 
of forestalling objections to the granting of a patent which would 
probably hâve been made if it had been conceded by the inventor 
that an electric current was generated and flowed along the Con- 
necting wire, to which the healing effect of the device might be at- 
tributable. ' ' ' 

It may be conceded that : one who discovers a new force, or a new 
capability of à known force, aiid who provides some practical means 
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for applying the new force or the new capability to a useful purpose, 
may obtain a patent, although the means which he provides are sub- 
stantially old, or of such a kind that, when considered alone and 
without référence to the utilized force or capability, they would not 
be patentable. Rob. Pat. §§ 91, 92, 95, 959. We think, however, 
that a patent cannot be lawfuUy granted when, as in the présent case, 
it appears that the claim preferred by the patentée that he has made 
a discovery of a new fact or principle in médical science, and of a 
new mode of opération of a known force whereby the discovery is 
utilized, rests upon no substantial foundation, and is at best an im- 
aginary hypothesis, and was most likely put forward merely to ob- 
tain a patent on a device which he proposes to make and sell to the 
public for the treatment of disease. The granting of a patent under 
the circumstances last stated would give to the théories enunciated 
in the spécification an appearance of authenticity, and tend to mis- 
lead and deceive the public if the théories are false. 

For thèse reasons, we are of opinion that the patent in suit does 
not describe or cover a patentable device, and that it ought not to 
hâve been granted. It'is accordingly ordered that the decree below 
be reversed, and that the cause be remanded, with directions to dis- 
miss the bili of complaint. 



BRADLEY PULVERIZER CO. v. BOWKER FERTILIZER C50. et al. 

(Circuit Court, D. Massachusetts. November 4, 1901.) 

No. 90Z 

1. Patents — Infbingbment — Mills for Pulverizino Ores. 

In the Griffln patent, No. 410,757, for Improvements In mllls for 
pulverizing ores, daims 13, 14, and 15, which relate to devices for dis- 
charglng the ground material from the mill, if valid, are limited to sub- 
stantially the combination of devices described in the spécification, and 
are therefore not infringed by a mlll In which stirrers on the bottoms of 
the rolls are used Instead of the elevating inclines or shoes described in 
the patent, to project the pulverlzed material towards the openings. 

2. Samb. 

The Griffln patent. No. 515,673, for improvements In mllls for pulver- 
izing ores, claim 5, the important élément in which is the use of stirrers 
on the bottoms of the rolls to effect the agitation and élévation of the 
ground material, must be limited. In view of the prlor patents granted to 
the same inventors for mills having similar stirrers, to thelr use In con- 
nection with the particular form of driving mechanism described in the 
spécification. As so limited, held not infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

Fish, Richardson & Storrow, for complainant. 
Hoke Smith and Edward P. Payson, for défendants. 

COLT, Circuit Judge. The two Griffin patents on which this suit 
is brought are for improvements in mills for pulverizing ores. The 
mills belong to what is known as the "centrifugal typé," in which 
the ores are ground by suspended rollers held in contact with an an- 
nular die by centrifugal force. Patent No. 410,757 was issued Sep- 
tember 10, 1889, to E. C. Grifïin, and patent No. 515,673 was issued 
February 27, 1894, to J. K. and E. C. Griffin. Only daims 13, 14, 
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and ij df patent No. 410,757 are in issue. Thèse claims relate to 
devices-fpr' discharging the ground material from the mill, and the 
importaiit^ éléments are the twb-part casing having an annular pas- 
sage or'-ë¥>enîng, and the elevating devices adapted to project the 
materiâf ïowards the screened openings. Only claim 5 of patent No. 
515,673 isincontrovèrsy. The important élément in this claim is 
the use ôf àtirrers upon the bottoms of the rolls to effect the agita- 
tion aiid élévation of the material in the pan. In défendants' mill 
are fouiid a two-part câsing having an annular passage, and stirrers 
upon the bottoms of the rolls, and therefore it is contended that the 
above claims of both the patents are infringed. 

The first patent, No. 410,757, is for improvements on a prier 
Grifi&n mill patented October 19, 1886. Thèse improvements are 
classified ûnder six heads. The claims in issue come under the 
fourth head, which relates to the parts for grinding, screening, and 
discharging the material. As the claims are nearly identical, it is 
only nècéssary to refer spéfcifically to the thirteenth : 

"In a pulverlzlng mill, the comblnatlon of a stationary two-part casing- 
or paa bavlng an annular passage or openings for discharging material 
from its lowér portion, an annular die, pulverlzing roUers, and a cover hav- 
ing screened openings above sald die and feed-elevatlng devices below said 
die, -which are adapted to project the pulverized material towards said open- 
ings, substantlally as descrlbed." 

We hav.e hère a combination of the following éléments: (i) 
Two-part casing, with anntilar passage ; (2) annular die ; (3) pulver- 
izing rolls; (4) cover; (5) screens above the die; (6) feed-elevating 
devices below the die. 

The novelty of each of thèse claims résides in the combination 
rather tJîan in any single élément, and the question of infringement 
turns upon whether -there is found in the défendants' mill the same 
combination. If the claims are limited to substantlally the elevating 
devices disclosed in the patent, it is ^apparent there is no infringe- 
ment. The défendants' mill has lugs or stirrers located on the bot- 
toms ofïhe rolls, while the elevating devices described in the patent 
are "inclines or shoes" attached to the frame of the mill, which are 
thus referred to in the spécification: 

"The elevating inclines or shoes, h', pass through Inclined slots formed in 
said flange, and are attached to the latter by wedges fltted into lugs having 
wedged-shaped recesses, or sald inclines or shoes may be bolted or otherwlse 
removably sëcured to said flange." 

The complainant seeks to sustain infringement by insisting that 
the claims should receive a broad fconstruction; that they should 
be construed to cover any elevating device below the die which 
opérâtes in any degree to project the material towards the screened 
openings; that this libéral construction is warranted by. référence to 
the spécification, which says, whéii Speâking of the opération of the 
mill, "it [the material] then falls downward towards or upon the 
elevating inclines or shoes, h', and by them or by other lifting means 
is driven upwardly ând outwardly against the screens in the screened 
f rames, c." I find myself unable to give such a broad construction 
to thèse claims for the following reasons: (i) The mill described 
in the patent was unsuccessful; (2) the combinations covered by 
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thèse daims never went into practical use; (3) the Griffin commer- 
cial mill does not employ tliese inclines or shoes for elevating the 
material, but stirrers on the bottom of the roU ; (4) ail the éléments 
enumerated in thèse claims were old in the art, and ail are disclosed 
in the prier Griffin patent No. 351,321, except the two-part casing; 
(5) a two-part casing, which it is maintained is the novel feature in 
this combination, is found as early as the Cochran patent, issued in 
1854. 

The complainant advances the argument that the discharge de- 
vices embraced in thèse claims solved an important problem in the 
centrifugal mill art. It maintains that, while wet pulverizing mills 
were practically successful, dry pulverizing mills were unsuccessful 
by reason of the difficulty of getting the ground material out of the 
mill, and that thèse combinations iîrst taught the world how this 
could be accomplished, and consequently made dry pulverizing mills 
successful. To state the argument in another way : The problem 
of the construction and opération of the driving mechanism in a 
centrifugal mill having been first solved by Huntington by suspending 
the roUs, and improved by Griiïïn in his patent of 1889 by adding 
thereto the positively driven gyrating roll, there was stiU another 
problem to solve in the case of a dry pulverizing mill, namely, to 
devise means for getting the material out of the mill, and that thèse 
means were first disclosed in thèse claims. 

I do not think this argument is sound or supported by the record. 
In the first place, there appears to be httle or no distinction in this 
art between wet and dry pulverizing mills. The same mill is com- 
monly adapted, with slight change, to both forms of pulverizing. 
The patents in some cases state that the mill is adapted to both wet 
and dry grinding. Again, this record abundantly shows that some 
form of stirrers, or agitators, or scrapers, or elevating devices was 
common to almost every paténted crushing mill for the past 40 or 
50 years, and also that such mills were provided with passages or 
channels of varions forms through which the material was dischar ged, 
and this applies to centrifugal grinding mills as distinguished from 
other kinds of grinding mills. 

I do not find that the failure of any of the unsuccessful Grifiîn 
mills, or of any of the paténted mills in évidence, arose from the 
difficulty of devising adéquate means for discharging the material, 
but was due to other Causes. There are many minor inventions 
enumerated in the patents for thèse mills which are the subject-mat- 
ter of numerous claims. Thèse inventions relate to détails of con- 
struction, such as the form of the casing or pan, the die, the feed, 
the cover, the screened openings, the fan, the stirrers or elevating 
devices, and other subordinate matters. While the construction of 
thèse parts varies in différent mills, they were ail known and a part 
of the art before 1888, when the patent under considération was 
applied for. It does not follow from this that there may not be 
patentable novelty in the combinations covered by the claims in 
issue, but it does follow that such combinations are not entitled to 
the broad construction they might receive if they were radically new, 
and solved for the first time an important problem. 
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Including tlïe two patents in suit, J. K. Griffin and his son, E. C. 
Griffin, took out -eight patents for pulverizing mills between 1886 and 
1894. Two ôf thèse patents were issued to J. K. Griffin, five to 
E. C. Griffin, and one to both jointly. One of thèse patents is for 
the Griffin commercial mill, which has gone into extensive use. The 
suit at bar is not brought upon the patent for this mill. The other 
Griffin mills proved unsuccessful. 

The really difficult problem presented in a pulverizing mill is the 
construction and opération of the driving mechanism. It is hère 
that difficulties like friction and gravity hâve to be met and over- 
come. It is upon this, the main feature of the mill, that the thoughts 
and efforts of inventors hâve been chiefiy centered. It is this which 
has called for the exercise of the inventive faculty, and which consti- 
tutes the principal invention embodied in the varions Griffin patents- 
and other patents in évidence. The other inventions concern the 
minor features of the mill, and are of a subordinate character. 

In the old construction of centrifugal mills, the roUs came in con- 
tact with, and operated against, the bottom of the die. This ar- 
rangement proved unsatisfactory. The centrifugal force was neu- 
trahzed by the friction of the roUs against the bottom of the pan, 
and the roUs soon wore out. Thèse defects were overcome by 
Huntington, who conceived the idea of suspending the roUs above 
the pan. In the Huntington mill, which was patented May 8, 1883, 
suspended roUs operated against an annular die by centrifugal force. 
Afterwards, J. K. Griffin conceived the idea of a positively driven roll, 
and this he effected by the application of power direct to the roll 
shaft, whereby a single roll is caused to rotate positively against the 
die. In this manner Griffin utilized, in a crushing mill, both centrif- 
ugal force and rotary momentum. 

In view of the prior art, I must hold that claims 13, 14, and 15 of 
the Griffin patent, No. 410,757, if valid, are limited to substantially 
the devices described in the spécification, and therefore to the "in- 
clines or shoes" attached to the frame of the mill, and that the de- 
fendants' mill does not infringe thèse claims when in place of such 
"inclines or shoes" it uses stirrers on the bottoms of the relis. 

Claim 5 of patent No. 515,673, the other patent in suit, is as follows : 

"In a ipulverizlng mill, the comblnatlon with a pan or chamber and an 
annular die of pulverizing roUs suspended and driven abové the bottom of 
sald pan or chamber, and provided with stirrers upon their bottoms, sub- 
stantially as shown and described." 

The éléments in this claim which call for considération are (i) 
rolls suspended and driven above the bottém of the pan, and (2) 
stirrers upon the bottoms of the rolls. The défendants' mill is a 
centrifugal grinding mill of the Huntington type, and the driving 
mechanism is différent from that described in the Griffin patent. It 
has, however, stirrers upon the bottoms of the rolls, though differing 
somewhat in form from those of the patent. Assuming this claim 
covers ail forms of driving mechanism in the centrifugal type of mill 
in combination with stirrers on the bottoms of the rolls, it is clear 
the défendants' mill is an infringement. Assuming the claim is 
limited to the kind of driving mechanism described in the patent, it 
is clear there is no infringement. The question of infringement. 
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therefore, turns upon the construction which should be given to the 
claim. 

If stirrers upon the bottoms of the rolls of a centrifugal grinding 
mill had been disclosed for the first time in this patent, I should be 
inclined to construe the claim broadly, and to hold that the défend- 
ants' mill infringes, although it contains a différent form of driving 
mechanism. But such is not the fact. The application for this pat- 
ent was filed March 31, 1891. On August 20, 1889, patent No. 
409,579 was granted to J. K. Griffin, which embodies substantially 
the Grififin commercial mill, and which describes stirrers on the bot- 
tom of the roU. The spécification says : "To the bottom of the roll 
are attached the stirrers, 17', which may be made of steel, chilled 
iron, or other hard material ;" and in claims 8, 9, and 10 of the patent 
thèse stirrers are made an élément of the combinations. Another 
patent. No. 449,118, for an improvement on the patent last mentioned, 
granted to E. C. Griffin, March 31, 1891, upon an application dated 
October 29, 1890, also describes stirrers on the bottom of the roll. 
Patent No. 452,782, granted to J. K. Griffin, May 26, 1891, upon an 
application filed October 20, 1890, also contains stirrers on the bot- 
tom of the roll. 

If this were ail the évidence, it is manifest that claim 5 of the 
patent in suit, if valid, must be limited to stirrers on the bottoms of 
the rolls in combination with the spécial driving mechanism de- 
scribed in the patent. The complainant seeks to meet this difficulty 
by the testimony of both the Griffins, who swear that they made the 
invention covered by claim 5 in the summer of 1888, thus carrying 
back the invention to a date prior to the three patents above referred 
to. This testimony is supplemented by the introduction in évidence 
of an application for a patent filed February 18, 1889, by J. K. 
Griffin, and afterwards withdrawn. In this apphcation the third 
claim is identically the same as the fifth claim of the patent in issue. 
The Griffins explain the withdrawal of this appHcation by testifying 
that it was subsequently found, upon going carefully over the matter, 
that they were joint inventors of the mill covered by this application ; 
that in conséquence the application was withdrawn, and the subsé- 
quent application for the patent in issue was filed March 31, 189I, 
in which they appear as joint inventors. The withdrawn application 
and the spécification of the patent subsequently granted are substan- 
tially the same, except that the patent contains certain additional 
matter. 

It is important to note that the Griffins do not say that, in the sum- 
mer of 1888, they invented stirrers upon the bottoms of the rolls in 
a centrifugal grinding mill. What they say is that they made the 
invention referred to in the fifth claim of the patent in suit at that 
time. On this point J. K. Griffin's testimony is as follows : 

"Q. Please state when you and your son made the Invention referred to In 
the fifth claim of this patent in suit, 515,673. A. In the summer of 1888, 
I thlnk, about that time." 

E. C. Griffin testifies: 

"Q. When did you and your father m&ke the inTention pointed out by this 
ûtth claim of patent in suit 515,073? A. Some time ix> the year 1888; I 
thlnk about the mlddle or latter part of the summer." 
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The GrifEns at that time were at work upon the mill embraced 
in patent No. 515,673, which is first described in the 1889 application. 
Assuming the truth of the testimony of both the Griffins, it would 
seem that what they invented in the summer of 1888 was the applica- 
tion of stirrers to the bottoms of the rolls in the mill which they in- 
vented at that time. The theory that the GrifHns at that time in- 
vented the application of stirrers to centrifugal mills, whatever the 
form of the driving mechanism, is inconsistent with their own évi- 
dence, and is inconsistent with the subséquent Grififîn patents, which 
contain such stirrers. 

The natural and consistent conclusion from the évidence and the 
varions Griffin patents is as follows: In the summer of 1888 the 
Griffins invented a mill with stirrers attached to the bottoms of the 
rolls. This mill was subsequently patented, February 27, 1894, and 
is one of the patents now in suit, No. 515,673. Subsequently, J. K. 
Griffin invented another mill, with stirrers on the bottom of the roU, 
for which he was granted patent No. 409,579. On March 31, 1891, 
E. C. Griffin was granted patent No. 449,118, for another mill, which 
was an irpprovement on the mill last mentioned, with stirrers on the 
bottom of the roU. On May 26, 1891, J. K. Griffin was granted pat- 
ent No. 452,782 for still another mill which he had invented, and 
which contained stirrers on the bottom of the roU. In the light of 
this history of the Griffin inventions and patents, the combination 
covered by claim 5 of the patent in suit must be limited to the form 
of driving mechanism described in the spécification, and the défend- 
ants' mill does not infringe this claim by the use of stirrers on the 
bottoms of the rolls, combined with the driving mechanism of the 
old Huntington mill. The conclusion reached by the court renders 
it unnecessary to pass upon the défendants' pétition, filed after the 
case was heard, to reopen the case on the ground of newly-discov- 
ered evidedce. 

Bill to be dismissed, with costs. 
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CRESCENT CITY TRANSP. CO. v. TOWNSLEY. 

(District Court, D. Washington, N. D. October 31, 1901.) 

Shippikg— Chartbr Demising Ship for Tbrm — LiABiLiTT FOR Wrongful 
ACT OF Officbbs. 

By a time charter the owner agreed to let and hire to the charterer 
the -whole of a steamshlp, with her tackle, apparel, fumiture, etc., for 
the term of four months, at a stated rental, to be employed by the 
charterer between the port of Seattle and Alaskan ports. She was to 
be delivered to the charterer at Seattle in good order and repair, and 
redellvered to the owner there at the end of the term in the same good 
condition, with certain exceptions of usual wear and tear and damages 
arlslng from sea périls and inévitable oasualties. The charterer was to 
hâve "full charge of the vessel during the contlnuance of the charter 
party"; to pay ail blUs and expenses incurred In her opération, Includ- 
Ing the wages of the master, offlcers, and crew; to protect her from ail 
llabilities, and to hâve ail her earnings of whatever description. The 
master, chief engineer, and steward were to be appointed by the owner, 
but "to be in ail respects under the orders and direction of the char- 
*eref," and subject to removal on hls complaint, if found to be justlfled. 
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It was further provided that, In case the charterer should fall to pay 
the tentai at the tlmes specifled, or the operatlng expansés, Includlng 
wages, the owner should hâve the right to retake possession, and that 
on hls request the master should hold possession of the ship as hls rep- 
résentative. Held, that such charter constituted a démise of the vessel, 
which placed the charterer in possession, as owner, for the voyages 
made during the term, and that he coiild not hold the vessel liable by 
a proceeding in rem for loss or damages occasloned by the malfeasance 
or wrongful acts of the master or steward while so in his service. 
2. Samb— Construction of Chahtbr. 

A provision of such charter, giving the master authorlty to control the 
Dperations of the vessel In towing barges, and expressly exempting the 
owner from liability for the abandonment of any tow where, in the 
judgment of the master, the safety of the vessel required such abandon- 
ment, did not confer on the master any powers he would not otherwise 
hâve had, nor change the relation of the charterer to the ship as owner 
pro hac vice, and it gave him no claim on the vessel on account of the 
wrongful act of the master in abandoning a barge wlthout necessity. 

In Admiralty. 

This is a suit in rem against the steam schooner Del Norte, and In per- 
sonam against her owner, by T. F. Townsley, libelant, to recover damages 
for alleged losses resulting from misconduct of the captain and steward of 
the vessel while she was in his service under a charter party, and for 
breaeh of the contract contained in the charter party by withdrawing the 
vessel from the charterer's service before the termination of the period for 
which she was hired. The owner of the Del Norte filed a cross libel in per- 
sonam against the libelant to recover a balance alleged to be due for hire of 
the ship under the charter party. Decree for the respondent and cross libel- 
ant. 

Pratt & Riddle and James Kiefer, for libelant. 
Preston, Carr & Gilman, for claimant and cross libelant. 

HANFORD, District Judge. After rendering a décision upon 
the merits in thèse cases, the court granted a rehearing and admit- 
ted further proof, and now, upon due considération of the additional 
évidence and arguments, the court finds it necessary to revise its 
décision. 

The amended libel allèges losses to the charterer, of which I 
hâve made the following condensed statement : 

Beef and potatoes negligently wasted $ 2,048 99 

Barge Mlldred abandoned at Juneau 4,000 00 

Two days' unnecessary détention at Juneau of steamer 500 00 

False expense voucher 257 50 

Four days' unnecessary détention at St. Lawrence Bay 1,000 00 

Fallure to collect freight on goods carried from St. Lawrence Bay 

to UnalaklIIi 3,000 00 

Two days' unnecessary détention at Dutch Harbor 500 00 

Cash collected for extra meals and retained by captain 112 50 

Kemoval of cablns and réduction of passenger accommodations, 

and knocking down of fares by captain 15,636 00 

Carrylng passengers and freight gratis 685 00 

'I?wo anchors and one winch removed from barge Mlldred 125 00 

Stores confiscated when steamer was taken from charterer's pos- 
session 300 00 

Wrongfully taking steamer from charterer 27 days before expira- 
tion of charter 10,000 00 

That part of the libelant's claim which is for losses alleged to 
hâve been caused by or resulting from the incompétence and mis- 
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conduct of tHe captain and steward is based upon an assumption 
that the master and steward must be considered as agents of the 
gênerai owner, and that the ship and owners are liable to the char- 
terer for ail losses and damages arising either from their incompé- 
tence, or malfeasance in their respective stations. The claimant 
and cross libelant répudiâtes the agency of the captain and steward 
during the time the vessel was in the service of the charterer, and 
msists that those officers were the charterer's servants, and that the 
vessel cannot be held liable to the charterer for any loss occasioned 
by their incompétence or misconduct, and that there can be no Per- 
sonal liability of the owner for such loss. Therefore the question 
as to which of the contending parties must sufifer for the alleged mis- 
nianagement of the vessel while she was in the charterer's service 
must be decided before it becomes necessary to investigate the 
charges made against the ofïîcers, and the relation of the parties 
towards each other and towards the officers intrusted with the man- 
agement of the vessel must be ascertained and fixed by a true in- 
terprétation of the charter party. In the opinion of the suprême 
court, by Mr. Justice Clifford, in the case of Reed v. U. S., ii Wall. 
591-600, 20 L. Ed. 220, it is stated that : 

"Affrelghtment contracts are of two klnds, and they differ from each 
other very wldely In their nature, as ■well as In their terms and légal effect. 
Oharterers or freighters may become the owners for the voyage, without any 
sale or purchase of the ship, as In the cases where they hlre the ship, and 
hâve, by the terms of the contract, and assume in fact, the exclusive posses- 
sion, command, and navigation of the vessel for the stlpulated voyage. 
But where the gênerai owner retalns the possession, command, and naviga- 
tion of the ship, and contracts for a specifled voyage, — as, for example, to 
carry a cargo from one port to another, — the arrangement In contemplation 
of law is a mère affrelghtment soundlng in contract, and not a démise of 
the vessel, anû the charterer or frelghter is not clothed with the character 
or légal responsibllity of ownership. TJnless the ship herself Is let to hire, 
and the owner parts with the possession, command, and navigation of the 
same, the charterer or freighter is not to be regarded as the owner for the 
voyage, as the master, while the owner retalns the possession, command, 
and navigation of the ship, is the agent of the gênerai owners, and the 
mariners are regarded as in hls employment, and he is responsible for 
their conduct. Courts of justice are not inclined to regard the contract as a 
démise of the ship, if the end in view can convenlently be accomplished wlth- 
out the transfer of the vessel to the charterer; but where the vessel herself 
is demised or let to hire, and the gênerai owner parts with the possession, 
command, and navigation of the ship, the hirer becomes the owner during 
the term of the contract, and, if need be, he may appoint the master, and 
ship the mariners, and he becomes responsible for their acts." 

The same distinction and the same rule for determining whether 
a charterer is to be treated as the owner of the ship during the 
life of the charter party are recognized and applied in nearly ail 
of the décisions cited upon the argument of this case. See Marcar- 
dier v. Insurance Co., 8 Cranch, 39, 3 L. Ed. 481 ; The Gracie v. 
Palmer, 8 Wheat. 605, 5 L. Ed. 696; Leary v. U. S., 14 Wall. 607, 
20 L. Ed. 756; Shaw v. U. S., 93 U. S. 235, 23 L. Ed. 880; U. S. 
v. Shea, 152 U. S. 178, 14 Sup. Ct. 519, 38 L. Ed. 403; Donahoe v. 
Kettell, Fed. Cas. No. 3,980; The Aberfoyle, Eed. Cas. No. 16; 
Certain Logs of Mahogany, Fed. Cas. No. 2,559; Drinkwater v. 
The Spartan, Fed. Cas. No. 4,085 ; Eames v. Cavaroc, Fed. Cas. No. 
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4,238; lïill V. The Golden Gâte, Fed. Cas. No. 6,492; Mott v. 
Ruckraan, Fed. Cas. No. 9,881 ; Richardson v. Winsor, Fed. Cas. 
No. 11,795; Webb v. Peirce, Fed. Cas. No. 17,320; Winter v. Si- 
monton, Fed. Cas. No. 17,894; The Volunteer, Fed. Cas. No. 16,- 
991; Posey V. Scoville (C. C.) 10 Fed. 140; The T. A. Goddard (D. 
C.) 12 Fed. 174; Anderson v. The Ashebrooke (C. C.) 44 Fed. 124; 
The Euripides (D. C.) 52 Fed. 161 ; Steamship Co. v. Washington, 

6 C. C. A. 313, 57 Fed. 224; The Alvira (D. C.) 63 Fed. 144; The 
Nicaragua (D. C.) 71 Fed. 723; Id., 18 C. C. A. 511, 72 Fed. 207; 
The Terrier (D. C.) 73 Fed. 265 ; Bramble v. Culmer, 24 C. C. A. 
182, 78 Fed. 497; The Elton, 31 C. C. A. 496, 83 Fed. 519; Mc- 
Gough V. Ropner (D. C.) 87 Fed. 534; American Steel-Barge Co. 
V. Cargo of Coal (D. C.) 107 Fed. 964 ; Dest. Shipp. & Adm. § 205 ; 

7 Am. & Eng. Enc. Law (2d Ed.) 164-194. In some of thèse cases 
it was decided, in accordance with the rule stated, that the char- 
terer was owner pro hac vice, and in others the charterer was found 
to be not such owner. I hâve not separated one class from the 
other, because it would be useless to do so, since both give equal 
support to the gênerai rule. The only apparent departure from the 
rule which casts upon the charterer who receives possession of 
the ship and has fuU control of her opérations the responsibility of 
ownership and liability for the conduct of the captain and crew, 
which has been brought to my notice, is the ,case of The Craigallion 
(D. C.) 20 Fed. 747. I am not disposed to criticise that décision, 
as the facts upon which it was based appear tq hâve been peculiar. 
It is enough to say that one décision by a district court sustaining a- 
suit in rem against a chartered vessel by the charterer for damages 
to the cargo, caused by the négligence of the ofHcers and mariners 
in the performance of their ordinary duties, as such, while the ves- 
sel was in the possession and control of the charterer, is not sufïi- 
cient to outweigh the great weight of authority, which, in my judg- 
ment, establishes a fîxed rule of law inconsistent with any right in 
an owner pro hac vice to hold the ship or her gênerai owner liable 
to him for losses attributable to torts or crimes of the master or 
crew. The Daniel Burns (D. C.) 52 Fed. 159. And the charterer 
is owner pro hac vice where the master is subject to his orders and 
directions, though appointed to his position as master by the gên- 
erai owner. The India (D. C.) 14 Fed. 476; The Bombay (D. C.) 
38 Fed. 512. In such a case the charterer, is himself responsible 
for the torts of the master, because, having a légal right to control, 
he is legally presumed to actually control, the master's conduct. On 
the other hand, the gênerai owner is not responsible, because he 
does not hâve the right to control the master in the performance of 
his duties. Wood, Mast. & S. § 281. 

Having in view the law appHcable to this case as settled by the 
above authorities, it is not a difficult matter to ascertain which of 
the parties to the cause now before the court should be held respon- 
sible for the conduct of the captain and steward of the Del Norte 
as to the several matters alleged in the libel. The charter party is 
set forth in the pleadings of both parties, and there is no contro- 
versy as to its exact terms. The contract is in writing, and the 

m F.— 35 
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pâi:tîés tp 'it àrfe the CresCent City Transportation Company, which 
will ' h«t*âfter be referred to as the "owner," and T. F. Townsley, 
heretofëré and hereaftel- refèrrèd to as the "charterer." The first 
article proWdes : That the owner, for and in considération of the 
covenants and agreements of the charterer to be kept and per- 
formed, does hereby dharter, ief , ànd hire to the charterer the 
whole of the Steamship Del Norte, her tackle, apparel, furniture, 
machinery, appurtenances, and appliances, for the term commencing 
on the 6th day of June, 1898, and extending to and including the 
6th day of October, 1898; sàid vessel to be employed during the 
term of this charter party in plyiWg between the port of Seattle, 
Wash., and ports, islands, and places in Alaska. The second ar- 
ticle provides that the vessel shall be delivered to the charterer 
at Seattle in good order and fepair. The third article provides 
that the owner shall protect the vessel from ail liens and claims 
of liens on account of debts contracted prior to the date specified 
for her delivery to the charterer. The fourth article spécifies the 
rent to be paid by the charterer, and the dates, places, and man- 
ner of payments, and provides that in case of nonpayment the 
owner may retake possession of the vessel, and provides for the for- 
feiture of a specified sum to the owner as damages. The seventh 
article provides that the charterer shall deliver to the owner at 
the termination of the charter party' the vessel, her tackle, apparel, 
furniture, machinery, and appurtenances, subject to exceptions, 
specified in the sixth article, of réiasoliable wear and tear and dam- 
ages arising from collisions, stranding, fire, périls of the sea, and 
inévitable . casualties. The eighth article provides that the char- 
terer shall hâve full charge of the vessel during the continuance of 
thé charter party, and shall pay ail bills and expehses incurred 
in the opération of the vessel, ihcluding wages of the master, oifi- 
ceti, and crew, except as provided in the sixth article, and that ail 
earhings of the vessel, of whatever description, during the term 
specified, shall belong to the charterer, and inure to his sole benefit; 
ànd that, before the vessel shall be permittéd to leave the port of 
Seattle during the continuance of the charter party, ail debts con- 
tracted by the charterer for stores, supplies, or any other matter 
or thing whatéver purchased for the use or opération of the ship, 
shall be fully paid, and payment certified by the master and stew- 
ard; and provides that the charterer shall deposit a specified sum 
of money to secure payment of wages of the master and crew. 
The ninth article provides that the owner shall hâve the naming 
and appointing of the master, chief engineer, and steward of the 
vessel, said ofHcérs to be in ail respects under the orders and direc- 
tion of the charterer, and to receiye from him wages. at a rate 
specified; and provides further that, in case the charterer shall be 
dissatisfied with the conduct of either of said ofïicers, the owner, 
on receiving written notice of his dissatisfaction, and the particu- 
lafs and reasons therefor, shall rethove the ofïending officer (if, upon 
investigation, such complaint shall be found to be justified), and 
shall appoint another in place of the officer so removed. The tenth 
article provides that the charterer shall not expose the vessel to 
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liability, to forfaiture, or fine under the laws of the United States 
by carrying contraband merchandise, or by any violation of the 
revenue or shipping laws of the United States. The eleventh ar- 
ticle provides that the charterer shall pay the sums agreed upon, 
not assign the charter party nor sublet the vessel without the 
written consent of the owner, and shall deliver the vessel at the 
port of Seattle at the expiration of the term specified in the charter 
party, and that in case of his failure, neglect, or refusai to pay for 
the use of the vessel at the times and in the manner agreed upon, 
or any part thereof, or to pay the bills and expenses of opération 
of the vessel, including wages, the owner shall hâve the right to 
consider the charter party forfeited, and retake possession of the 
vessel, wherever she may be ; and that in such case it shall be the 
duty of the master, at the request of the owner, its agent or at- 
torney, to hold possession of the vessel for and as the représenta- 
tive of the owner, but forfeiture of the charter party for the causes 
specified shall not release the charterer or any security given by 
him from the payment of any portion of the rent agreed to be paid, 
or from the payment of the bills or expenses contracted in the 
opération of the vessel; and further provides that the charterer 
shall protect the vessel from being libeled for any matter or thing 
occurring subsequently to his receiving possession thereof by vir- 
tue of this charter party. The twelfth article provides that the 
Del Norte may tow barges or other vessels from Puget Sound 
to islands and places in Alaska, but the master shall hâve the right 
to détermine the number of barges or vessels to be towed and the 
amount of cargo to be carried by each, and shall hâve the right 
to abandon any tow, when, in his judgment, the safety of the Del 
Norte requires. No liability shall attach to the owner by reason 
of any such abandonment, but it is agreed that the master is ex- 
pected to use due diligence for the protection of any tow placed 
in his charge. A supplemental agreement annexed to the charter 
party also provides that the Del Norte may bè employed to carry 
freight or live stock arid passengers between Alaska and Siberia, 
but not to land freight or passengers at any place where the ship 
would be in danger, the master to judge of the safety of ail land- 
ing places ; and as part of the considération for this privilège it 
was agreed that the master should collect the earnings in this 
trade, and that, if necessary, he might apply the same to pay oper- 
ating expenses, and the rent to accrue under the charter party. 

There is certainly very little, if any, ground for claiming that 
this instrument is ambiguous, or that its meaning is doubtful with 
respect to its being a démise of the ship. The différent provisions 
are harmonious with the manifest purpose to place the ship, during 
the term for which she was hired, in the possession of the char- 
terer, and to give him complète control of the entire ship, and her 
employment, and also complète control of her ofïicers and crew. 
His right to hâve such complète possession and control could only 
be forfeited by failure on his part to make the required payments, 
or by a breach of his covenants to not expose the vessel to for- 
feiture by any infraction of the laws, or by failure to keep the ves- 
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sel free from liens. The charterer not only had a right of posses- 
sion 'under the contract, but it is a fact admitted by the pleadings 
that the vessel was actually delivered, and that he did hâve pos- 
session during the time covered by the alleged peculations and 
wrongful conduct of the captain and steward. The charterer's cov- 
enants contained in the charter party obligating him to protect 
the vessel from seizure, and to secure her release promptiy in case 
of an actûàl seizure being made, are sufficient to cast upon him 
the financial liabilities incident to ownership of a vessel engaged in 
commerce, and are entirely inconstàtent with any right of the char- 
terer to subject the ship to liability by a proceeding in rem on ac- 
count of any malfeasance or wrongful act of her officers while in 
his service. A lien is essential to the foundation of a suit in rem 
in admiralty, and, as a man cannot acquire a lien upon his own 
property, the libelant's ownership ôf the vessel is a complète bar 
to a suit against her in rem, and the légal effect is the same whether 
the ownership be temporary only, or permanent. 

On the rehearing it has been argued very earnestly that the 
twelfth article of the charter party vests in the master authority 
supçrior to the right of the chafterer to control the opérations of 
the vessel in towing barges, and that, as the owner is expressly 
exempted from liability for abandonment of any tow when, in the 
Judgment of the rnaster, the safety of the vessel requires such aban- 
donment, thi^ article should be construed differently from other 
parts of the contract, and that for the loss of a barge, alleged to 
hâve resulted from abandonment thereof in a safe harbor, when 
theire was no imminent péril to the ship, there is an implied agree- 
ment that the owner should be liable. I might assent to this ar- 
gument if in fact the twelfth article did confer upon the master 
^ny ùnusual or extraordinary power ; but it does not. Under the 
law the master of a ship is responsible for the proper stowage of 
cargo. It is part of his duty to see that his vessel does not pro- 
ceed upon a voyage overburdened, and he has authority superior 
to that of the charterer or owner to abandon a tow or jettison 
cargo to save his ship when in péril, and it is also his duty to be 
diligent to protect property intrusted to his care, whether it be a 
barge in fow or merchandise in the hold. Stipulations in the con- 
tract agreeing' thàt the maètér shall hâve such powers, and that 
he shall bè obligatèd to perform such duties, hâve no more effect 
to enlarge ' thé rights of the charterer than wouM an agreement 
that the tnastef shaHmaihtain discipline on the ship, and supervise 
the work of his subordinates and the- cfew, and see that the stew- 
ard does riot waste the stores providéd for a voyage. The contract 
ifl' its' entirety must be coijstrued as an agreement that the master 
to ,b,e chosen by the owner should hâve ail the powers pertainirig 
to the office of master, and that in the opérations of the ship he 
should be subject to the control of the charterer only to the same 
extént that an o\Vner usually exertisès his power to, control. In 
my Opinion, the twelfth article âddà nothing to the ' contract ex- 
cept the right of the charterer' tô hâve such increased profits as 
might be earried by performing' towing services. The only addi- 
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tion to the master's authority conferred by the supplemental agree- 
ment was the sole right to coUect the earnings of the ship in the 
Siberian trade, and use the same, if necessary, to meet the char- 
terers' obligation to pay expenses and the rent stipulated for. This 
agreement is not incompatible with the master's position as agent 
of the charterer, and it does not override the provisions of the char- 
ter party, which constituted him such agent, nor change the rela- 
tion of the charterer towards the ship as owner pro hac vice. AU 
the earnings of the ship during the life of the contract vi'hich the 
master collected belonged to the charterer, and the master was 
not authorized to appropriate any of it otherwise than to pay it 
out in discharging the charterers' liabilities. For any surplus he 
is accountable, and the owner is not accountable to the charterer 
unless it received the money. 

For the reasons I hâve stated, ail of the damages claimed by 
the libelant on account of the alleged misconduct of the captain 
and steward must be eliminated, and further inquiry with respect 
to the damages demanded by the libelant must be confined to the 
claim which he makes on account of being dispossessed before 
expiration of the time for which the vessel was hired. A for- 
feitiye of the charter party was claimed, and the owner, by his 
agents and représentatives, took the vessel out of the libelant's 
possession on the loth day of September, 1898, which was 27 days 
before the expiration of the term specified in the charter party. 
The only ground for this proceeding is an alleged default on the 
part of the charterer by nonpayment of the full amount of rent 
which became due and payable on the ist day of September. If, 
in fact, ail the payments made by the charterer and the earnings 
of the vessel received by the captain and turned over to the owner 
were insufficient to pay ail the wages earned and other expenses 
of operating the vessel and the full amount of rent to the end of 
the term, the owner had a right to take possession of the vessel 
at any time after September ist, and the charterer is precluded 
from claiming damages on account of being dispossessed. It ap- 
pears by a voucher introduced in évidence as "Exhibit E" that 
cash payments were made to John W. Graham, the agent of the 
owner, who conducted the negotiations for the charter and signed 
the charter party as agent for the owner, and money was deposited, 
as required by the charter party, to the amount of $10,650, and 
said agent also received in Heu of cash an order for $600. The 
statement of account rendered to the charterer by an agent of the 
owner, after the vessel returned from her northern voyage, which 
was produced in évidence, and marked "Libelant's Exhibit A," 
shows that the earnings for the voyage and money paid by the 
charterer to the captain amounted to the total sum of $5,408.88. 
Presumably this money, less the amount which the captain claimed 
to hâve disbursed in Alaska, was turned over by the captain to the 
owner, otherwise the owner would not hâve accounted for it to 
the charterer, — making an aggregate amount of cash crédits in 
favor of the charterer on account of the charter party of $16,658.88. 
Against this total the charterer is to be debited with the rent for 
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the whqle term, — that is, up to October 6th, — which amounts to 
$12,300, and expenditures made by the captain during the voyage, 
and the wages up to September loth. From the évidence I find 
the foUowing to be the true amounts: Wages to September 3d, 
$4,316.80; expenditures during the voyage, $2,705.65; wages from 
September 3d to September loth, $173.16. The libelant is also 
chargeable with $1,250 for extra insurance premiums under the 
supplemental agreement. I disallow the daim for board of the 
officers and crew after the return of the vessel to Seattle, for the 
reason that the surplus stores which the libelant provided hâve 
not been accounted for. The total amount of ail débits against 
the libelant is $20,745.61. The évidence sustains the libelant's claim 
for $300 on account of stores, fuel, and supplies for the engine 
room, which he paid for, and which remained on board the vessel 
when he was dispossessed. I allow him crédit for that sum in ad- 
dition to the benefit of the disallowance of the claim made against 
him for board. Upon a complète adjustment of the whole ac- 
count, there is a balance due to the cross libelant of $3,786.73, 
and interest thereon at the rate of 7 per cent, per annum from Sep- 
tember 10, 1898. 

The owner's agent in Seattle demanded a sum very much in ex- 
cess of t;he true balance due, and the libelant now claims that he 
was greatly prejudiced by this exorbitant demand, and was there- 
by prevented from securing money sufïîcient to meet the payment 
necessary to hâve ehtitlèd him to retain the vessel to the end of 
the term, and on that ground he urges that he should be relieved 
from his obligation to pay rent and wages for the time after Sep- 
tember 3d, but, having failed to make a légal tender of the sum 
which was due, there is no légal ground upon which the court can 
grant relief. 

A decree will be entered in favor of the cross libelant for the 
amount of said balance and interest and costs. 



THE BERTHA. 

(District Court, D. Washington, N. D. October 30, 1901.) 

Skamett— Qhotjnds for Uischabge— Excessivb Usb dp Liqcob. 

It Is wlthln the légal authorlty of the master of a ship to prohiblt ab- 
solutely the use of intoxlcatlng llquors by hls subordinate officers and 
the members of the crew, and' a mate who, after the master had re- 
monstrated wlth him for hls excessive use of Uquor, and had forbldden 
the steward to furnlsh him any, obtalned It through the connlvance of 
a passenger, and, owlng to Intoxication, failed to obey an order with the 
requlred promptness, gave légal cause for hls discharge before the ex- 
piration of hls term of service. 

In Admiralty. Libel by seaman to recover wages, and damages 
for wrongful discharge. 

Root, Palmer & Brown, for libelant. 
Gorham & Gorham, for claimant. 
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HANPORD, District Judge. The libelant sliipped as first mate 
on the steamship Bertha for a voyage from Seattle to Kodiak and 
return, and having served in that position until he was discharged by 
the captain at Kodiak, where he was paid wages for the time of his 
actual service, is now prosecuting this suit for the recovery of the 
balance of his wages for one month, and expansés for his return voy- 
age from Kodiak to Seattle, alleging as his grounds that he was 
wrongfully discharged. The owner of the steamship appears as 
claimant, and défends on the ground that the captain was justified 
in discharging the libelant for insubordination, in this : that he 
persisted in the excessive use of intoxicating beverages, rendering 
him unfit for the duties of his position, after the captain had remon- 
strated with him, and prohibited the steward from supplying him 
with liquor. It appears by the uncontradicted testimony and the 
admissions of the libelant that at the beginning of the voyage he 
had in his stateroom one-half gallon of whisky and one gallon of 
port wine, and during the voyage he took a drink whenever he 
wanted to, which must hâve been frequently, as it is shown by a 
fair prépondérance of the testimony that he frequently appeared to 
be under the influence of liquor, and his supply with which he started 
must hâve been consumed within a period of lo days. The captain, 
after remonstrating with the libelant for his use of liquor, gave strict 
orders to the steward, forbidding him to furnish the first mate with 
any liquor; and this prohibitory rule was evaded by the instru- 
mentality of a passenger who purchased a bottle of whisky from the 
steward, and conveyed it into the mate's room, where it was after- 
wards found by the captain. At Tyoonick, where the vessel made a 
landing before arrivai at Kodiak, the captain observed a small boat 
coming to the ship, and thereupon he ordered the mate to send a 
man to lower a gang plank to enable those on the boat to corne on 
board the ship. As there was a strong current, it was necessary 
that the order should hâve been obeyed promptly, which was not 
donc ; and this neglect on the part of the mate resulted in an alterca- 
tion between him and the captain, and on the following day, when 
the ship arrived at Kodiak, the mate was discharged, and paid his 
wages up to that time. The dilatoriness of the mate in obeying the 
captain's order was not because of any intention on his part to be 
disobedient, but was due to his semistupid condition caused by in- 
dulgence in his appetite for whisky, and, in connection with the 
previous conduct of the mate, furnished sufficient légal cause for his 
discharge. It is within the légal authority of the master of a ship 
to prohibit absolutely the use of intoxicating beverages by his sub- 
ordinate ofïicers and members of the crew, and, after the libelant 
had received notice that the captain had given orders prohibiting the 
steward from furnishing him liquor, it was a breach of discipline on 
his part to obtain liquor through the connivance of passengers; and 
his failure to obev an order with required promptness was such an 
aggravation of his offense as to furnish not only sufficient légal 
ground for his dismissal, but, in my opinion, the captain would hâve 
been derelict if he had not exercised his authority as he did. 

Decree of dismissal. 
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GARDNER et al. v. NINETY-NINB GOLD COINS et aL 

(District Court, D. Massachusetts. March 21, 1899.) 

No. 970. 

1. SalvaoE— MoNET Rkcovehbd from Bodt Found AT Sba— Saltaoe Awabd. 
A fishing schooner on her voyage from Gloucester to the flsliing 
grounds on August 17, 1898, found floaiting In the water the "body of a 
man who had been a passenger on the Bourgogne, sunk In collision on 
July 4th. Upon the body wàs found a wallet containing coins and bank 
notes to the value of $1,060. The body was immedlately buried by 
sinking In the usual manner, and the money was brought back and pald 
Into a court of admiralty. The man's name was not discovered. The 
ealvagè Involved no danger to vessel or crew. Seld^ that in view of the 
probabllity that the money would not otherwise hâve been recovered, 
and of the merltorlous action of the ofBcers and crew in bringing it Into 
court, when they might readlly hâve kept and divided It among them- 
selves, one-half the amount would beawarded for the salvage services, 
to be dlvlded between the owners, master, and crew.i 

8. PDBMO ADMINISTBATOB^RraHT TO PkOPERTY of UsKNOWÎf DECEDENT— 

Fond in Coukt of Admibaltt. 

A number of gold coins and bank notes were taken by the crew of a 
fishing schooner from the body of a man found floating in the sea, and 
who had been a passenger on a steamshlp sunk in collision some weeks 
before. The money was paid into the reglstry of an admiralty court, 
and an àward for salvage services ■Was made, and pald theref rom to 
the owners and crew of the schooner. The body was buried at sea, 
and after the lapse of more than two years remalned unidentifled, exeept 
for a name In a receipt found thereon, and no relatives or heirs were 
known. JBelâ, that the public adminlstrator of the county in whlch the 
admiralty court was located, who had been granted letters of administra- 
tion on the estate of the décèdent by the probate court, pm-suant to the 
Btatutes of the state, was entitled to possession of the remainder of the 
fund In préférence to the salvors, clalmlng as the flnders of lost goods, 
whose owner was unknown, or to the United States, claiming as suc- 
cessor to the prérogative rights of the klng of England. 

In Admiralty. Suit to recover for salvage services and to déter- 
mine rights in the fund remaining in court. 

John J. Flaherty, for libelants. 

Théodore H. Tyndale, public adminlstrator, pro se. 

William H. Garland and John H. Casey, Asst. U. S. Attys. 

LOWE'LL, District Judge. The libelants are the owners, master, 
and crew of the fishing schooner William H. Cross, which upon her 
voyage from Gloucester to the fishing grounds on August 17, 1898, 
found floating in the water the body of a man who had been a pass- 
enger on the Bourgogne, sunk in a collision on July 4th. Upon the 
body of this man was found a wallet containing coins and bank notes 
to the value of $1,050. The body was immediately buried by sink- 
ing in the usual manner, and the man's namê has not yet been dis- 
covered. The only question arising in this case concerns the amount 
of salvage. It is admitted with entire frankness by the libelants that 
the salvage involved no danger whatsoever to the schooner or to its 
crew, and that the delay caused by it was insignificant. On the 
other liand, it is very unlikely that the property would hâve been 

1 Salvage awards in fédéral courts, see note to The Lamington, 30 C. C. A. 
280. 
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recovered at ail had it not been. recovered as it was by the libelants ; 
and it would hâve been easy for the crew, after its recovery, to divide 
it among themselves without bringing it into court. This is a case 
of the salvage of a derelict in the greatest danger .of complète loss, — 
a salvage involving no danger or expense, but offering a great and 
unusual temptation to appropriate the entire property to the use of 
the salvors. I think I am justified in giving considérable weight to 
this last-mentioned' élément of the case. Upon the whole, I award 
to the salvors half the value of the property salved ; one-third of the 
salvage to be paid to the owners of the vessel, one-third to the 
master, and one-third to the crew. See The Georgiana, i Lowell, 91 , 
Fed. Cas. No. 5,355. The master's share is made somewhat larger 
than the allowance in other cases, because it appears that soriie mem- 
bers of the crew did propose to divide up the whole property on the 
spot, and that the master was put to some difficulty and annoyance in 
resisting their proposais. In spite of this, especially as the particu- 
lar members of the crew in fault hâve not been pointed eut, I do not 
think it proper to deprive them of ail share in the salvage. 
Decree accordingly. 

(October 18, 1901.) 

LOWELL, District Judge. The fund remaining in the registry 
of the court after the payment of the salvage decreed more than two 
years ago has three claimants: (i) The salvors, claiming the fund 
as the finders of lost or abandoned goods whose owner is unknown, 
and as having "such a property as will enable to keep it against ail 
but the original owner." Armory v. Delamirie, i Strange, 505 ; Rus- 
sell V. Proceeds of Forty Baies of Cotton, Fed. Cas. No. 12,154. 
(2) The United States, claiming as successor to the prérogative 
rights of the king of England. Peabody v. Proceeds of Twenty- 
Eight Bags of Cotton, Fed. Cas. No. 10,869. (3) The public adminis- 
trator of Suffolk county, who has taken out letters of administration, 
pursuant to Pub. St. Mass. c. 131, § 2, upon the estate of the man 
on whom the coins were found. In the pétition and in the letters 
the description of this man is that given by the salvors, and a name 
of doubtful spelling, written in a receipt found upon his person, is 
assigned to him. The évidence that this man was the owner of the 
property is convincing. 

The salvors and the United States both admit that their rights, 
whatever they may be, are subordinate to the claim of the original 
owner of the property, if a claim by that owner be made in this 
proceeding. Does the public administrator so represent the original 
owner that his intervening claim is efïectually the claim of that 
owner? That an administrator ordinarily represents his intestate's 
rights of property is plain. The administrator of the original owner 
of the jewel in Armory v. Delamirie could hâve recovered the same 
from the chimney sweep as efïectually as could the owner himself 
if living. In what respect does the public administrator in this case 
differ from an ordinary administrator? He is appointed by the same 
court, and has substantially the same duties. That he holds a com- 
mission from the governor, which entitles him to apply for adminis- 
tration in a case like this, does not make him the less an administra- 
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tor after his appoîçitment- by the probate court. The rights and 
dut.ies of an administrator do net dépend upon his relationship to 
the intestate or upon the existence of next of kin, but upon his ap- 
pointaient by a court of compétent jurisdiction. It is urged against 
the administrator's claim: First, that his appointment was not 
authorized by the statute, because the fund is not in Suffolk county ; 
second, that this court, having got possession of the fund, should pro- 
vide for its final distribution ; and, third, that the claim of the public 
administrator hère is really no more than a claim by the common- 
wealth of Massachusetts to property in which it has no right. But, 
if the fund is not in Sufïolk county, it is hard to perceive where else 
it is. If the next of kip of the deceased owner should appear, it is 
admitted on ail hands that, by some proceeding or other, they should 
obtain the fund. Yet this court would not undertake to détermine 
their distributive shares. It would require them to take out adminis- 
tration, original or ancillary, in the probate court of this county, and 
would then pay over the fund to the administrator for distribution 
among them according to the order of the probate court. In that 
case the letters of administration would be undoubtedly valid, and yet 
the fund would be in Sufïolk county no more than it is in the case at 
bar. Compare Pub. St. c. 131, § 2, with chapter 156, § 2. Pinney v. 
McGregory, 102 Mass. 186. It is true that by virtue of Pub. St. Mass. 
c. 131, l§ 7, 12, 14, the fund, if paid to the public administrator, may 
ultimately become the property of the commonwealth ; but this might 
happen if it was paid to any other administrator. Pub. St. c. 135, § 3. 
The condition under which the commonwealth is entitled to estate in 
the hands of a public administrator and in the hands of any other ad- 
ministrator is substantially the same, viz. that no next of kin can be 
found. If the deceased owner had been domiciled in Massachusetts, 
and was without next of kin, his estate would certainly pass to the 
commonwealth, yet his administrator would be entitled to a fund like 
this. In the case at bar it is quite possible that the deceased owner's 
next of kin, who probably exist, will be discovered by the public 
administrator. If a certainty that the estate will eventually pass to 
the commonwealth, as in the case just put, does not defeat the claim 
of the administrator, his claim cannot be defeated by a mère possi- 
bility that the commonwealth will take. In a sensé, it may doubtless 
be said that the deceased owner has not been identified. His name 
is in doubt, and his body was buried at sea. But, in the last analysis, 
identification always diflfers in degree, and not in kind. That a 
man's name is in doubt, that he is known by différent names, will not 
prevent administration upon his estate; and this court is informed 
that the practice hère is not uncommon to administer upon the 
estâtes of persons whose names are wholly unknown. Should a 
guest staying in a hôtel foreign to his domicile die suddenly in his 
room, and shpuld his name and relatives be undiscoverable, the 
money found on his person would hardly become the property of the 
chimney sweep or of the chambermaid who should first lay hands 
upon it. Doubtless extrême cases may be put. If treasure were dug 
up in a field, so placed that it had been manifestly the property of the 
unknown. man with whose body it had been buried two centuries 
l^efore, the public administrator might not be entitled tp the prop- 
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erty, even upon taking out letters upon the estate of the skeleton. 
To an illustration like this it should be answered: First, that it is 
not the case at bar ; and, second, that in the case supposed the pro- 
bate court would hardly issue the requisite letters. In Russell v. 
Proceeds of Forty Baies of Cotton, and in Peabody v. Proceeds of 
Twenty-Eight Bags of Cotton, nothing was known of the owners, 
and probably they were alive. 

It was further urged that not the public adniinistrator, but the 
commissioner of wrecks, was hère entitled to the goods, by virtue 
of Pub. St. Mass. G. 97. But the commissioner has made no claim, 
and nothing in the chapter cited forbids the owner to take his 
wrecked property if he can find it. See sections 2 and 8. The sal- 
vage hitherto allowed by this court has amply satisfîed the claims 
which might be made before the commissioner under section 7. 

The court has been referred to two cases in the circuit court for 
this district, unreported and without written opinion, in which that 
court refused to deliver to the public administrator of a deceased 
seaman his efifects and wages. But congress has undertaken to 
regulate the disposition of such wages and efïects. The circuit court 
is not bound to deliver them to the administrator or to the person 
ordinarily entitled, and need not make any provision for crédit ors, 
unless the value exceeds $300, which it did not in the cases referred 
to. Rev. St. §_4544- 

As the administrator in this case represents the estate and the 
rights of the undoubted owner, the fund in court must be paid over 
to him. The decree may contain an express saving of any right 
which either the salvors or the United States hâve against the fund 
while in the hands of the administrator or in the treasury oî the com- 
monwealth. 



THE GEORGE PRESLBY et al. 
(Circuit Court of Appeals, Slxth Circuit October 8, 1901.) 

No. 887. 

COL-LISION— StEAMBR AND TOW— CoNCURRING FAUI/T. 

A Steamer wlth three vessels in tow on a single Une, altogetlier about 
2,500 feet long, was coming down tlie Détroit river, but had stopped 
temporarily on the Canadian slde, headed upstream, wltli tlie steamer In 
front. As she was turning wlth the tow to proceed down, and when 
she aad the first tow had turned and headed southward, and were about 
400 feet from the American slde of the channel, the Yaklma, a heavily 
laden steamer, was half a mile downstream, coming up. At this time 
the schooner Helvetia, the second of the tow, was headed directly 
across the river, and about midstream, while the last tow was stiil 
headed upstream. The navigable channel was straight, 1,800 feet wlde, 
and the current about 2% miles an hour. The Yaklma slgnaled her in- 
tention to pass between the fleet and the American slde, which was 
assented to. Both steamers starboarded sllghtly, and the Yaklma 
checked speed to about 4 miles. When 600 feet apart, the master of the 
Yaklma observed that the tow was not under control and was not turn- 
ing properly, but kept on, and, after passing the other steamer, turned 
in as close as possible to shore. The Helvetia, through Improper steer- 
ing, falled to follow the vessels ahead, but swung over towards the 
American slde, and struck the bl-uff of the Yakima's bow at right angles 
Seld, that the Helvetia was clearly in fault, but that the Yaklma was 
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aiso gullty of contributory fault, conceding that she was Justlfled in at- 
temptlng to pass on the side sho dld; that, belng alone and ascendlng 
the stream, the duty rested upoù her to keep eut of the way of the de- 
scending tow, and to stop if the situation required it; and that she 
should hâve Stopped when it flrst became apparent that the tow was not 
tuming properly, the other steamer belng then from 200 to 300 feet to 
her starboard slde, where there was llttle danger of collision between 
the two. 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 
In Admiralty. 

About mldday, In a substantlally straight channel of the St. Clair river, 
the steamer Yaklma came Into collision with the schooner Helvetia, both 
receiving considérable injm-ies. The navigable channel of the river is sub- 
stantlally 1,800 feet wide. From shore to shore its width Is about 2,100 feet 
The witnesses In gênerai refer to the banks of the deep-water channel, and 
not to the visible shore Une, and we shall do likewise, unless specifleally 
mentloned. The Helvetia was one of a tow of three in tow of the steamer 
George Presley, bound down the river, ail loaded. The length of the entlre 
tow was not much short of 2,400 feet, the tow Unes ranglng from 400 to 
500 feet each in length, and the vessels from 200 to 300 feet each in length. 
The Helvetia was probably on the longest tow Une, and was the longest ves- 
sel in the tow. For a temporary purposë, the Presley and her tow came to 
anchor along the Canadlan side of the river, heading up, the tow tailing 
downstream. The Yakima, loaded v^ith coal, was bound up the river. When 
she came in slght. the Presley and her tow were in the process of coming 
around to again head down the stream. When within a half mile of the 
Presley, the Yaklma observed that the Presley and the flrst of her tow, the 
disabled steamer, Johnson, had made the turn and were headed down the 
river, and werê about 400 feet ont from the American channel bank. The 
Johnson was a bit nearer the bank, but was following substantially behind 
the Presley. The Helvetia, on a Une variously estlmated as from 400 to 600 
feet, was at that time about mldriver, headed almost directly across stream. 
The Reddington, the last in the tow, was possibly two to three hundred feet 
ont from the Canadlan channel bank, headed upstream. The Unes between 
each of the tow seemed to be taut Two courses were now open to the 
Yaklma: First, she mlght follow the tow around and pass port to port; or, 
second, she might pass up on the American side, having the tow on her 
starboard hand. She chose the second, and blew two whistles. signifying 
her désire to go up on the American side of the channel. To thiS the Pres- 
ley at once assented, by replylng wlth a passing signal of two blasts. tln- 
der this agreement both steamers starboarded a trille, the Yakima being 
brought to head between the Presley and the American channel bank. 
When from 1,000 to 1,500 feet below, the Presley the Yakima checked down 
tp a claimed speed of about 4 miles, and passed the Presley at a distance of 
from 200 to 30O feet on her starboard hand. After passing the Presley, and 
When nearly abreast of the Johnson, seeing the Helvetia coming ont from 
behind the stern of the Johnson, and still headed for the American shore, 
she starboarded again, and increased her speed for the purpose of holding 
close into the channel bank, and of passing, if possible, before the Helvetia 
should strike the bank. The Yakipia was crowded against the channel bank 
as far as possible, but the effort to escape collision failed. The stem of the 
Helvetia struck the bluff of her bow nearly at a right angle. The court 
below held the Helvetia wholly at fault, and dismissed her cross libel. The 
Yakima was given her fuU damages against the Helvetia, but her libel was 
dismissed so far as it sought to hold the Presley and Reddington at fault. 
The Helvetia alone bas appealedk 

Harvey D. Goulder and Frank S. Masten, for appellants. 
John C. Shaw, for appellee. 

Before LURTON and SEVERENS, Circuit Judges, and WING, 
District Judge. 
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LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

We hâve no hésitation in agreeing with the court below as to the 
fault of the Helvetia. The testimony of her master that she was 
kept under a port helm until within 300 feet of the American shore 
before starboarding to corne around is an admission of a plain and 
palpable fault. His anxiety not to make a shorter turn than the 
Johnson induced him to hold her up under a port helm until it was 
impossible to turn in time to avoid a collision with the Yakima, 
which was plainly seen coming up between the tow and the American 
shore. The story of the Helvetia's wheelsman, that he, without or- 
ders from his captain, on deck at his side, put his wheel to starboard 
when little over midway the river, is contradicted, not only by the 
positive testimony of her captain, but by the fact that she struck the 
blufï of the bow of the Yakima at nearly right angles, when the 
Yakima was crowded into shallow water against the channel bank. 
The thing speaks for itself. His wheel was not put over to star- 
board when it should hâve been, otherwise the Helvetia would not 
hâve gone upon so erratic a course. The man at the Helvetia's 
wheel was an ordinary seaman, doing his trick at the wheel. To 
assume that the Halvetia's master trusted the management of his 
vessel to this common seaman when making a movement which 
required skill and soundness of judgment to avoid risk of coUision 
with the Yakima, plainly seen to be coming up between the tow 
and the American bank, is to convict him of utter indifférence to 
an ominous situation, or total ignorance of the duties pertaining to 
his station. The management of the maneuver by the Helvetia, 
whether the fault of her wheelsman or master, was négligent and 
unskillful. 

The case against the Yakima présents a more difificult question. 
The court below thought that the situation, as it appeared when the 
Yakima proposed to pass starboard to starboard, was one which 
reasonably admitted of such a maneuver. At that time the Presley 
and the Johnson were both headed down the river, the Johnson 
substantially following behind the Presley. There was then probably 
500 feet of clear channel between the Presley and the American 
channel bank, and 400 feet between the Johnson and that bank. 
If the Helvetia and Reddington should both make the same turn 
as that which had been made by the Presley and Johnson, they 
would leave not less than a 400-foot channel for the Yakima to pass 
up on their starboard hand. Doubtless it would hâve been more 
prudent to hâve followed the tow around and passed port to port 
after they had straightened out. The danger of getting up into the 
bight of the tow was small, in view of the fact that the Yakima was 
ascending a current of 2^ miles, and was heavily loaded. In such 
circumstances she could hâve been quite easily held at nearly a stand- 
still until the tow should be straightened out, if any complication 
arose which delayed its coming around. The danger to be appre- 
hended from passing on the starboard side of the Presley before her 
tow got straightened out behind her was that the Helvetia or the 
Reddington might make a larger circle than had been made by the 
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Presley and Johnson, and thtis diminish the width oî the clear chan- 
nel up which the Yakima proposed to pass, and thus involve risk 
cif collision. While the nianeuver was one which did not présent 
any very imminent risk of collision as the matter presented itself 
when the passing agreement was made, yet the situation was one 
which might rapidly change, and the utmost watchfulness was there- 
fore requisite to guard against any complication which might arise 
in straightening out the lagging members of the tow. Upon the 
interchange of passing whistles both vessels were promptly star- 
boarded a trifle, so that the Presley was headed towards the middle 
of the stream, and the Yakima for the middle of the clear channel, 
between the Presley and the American bank. The Yakima's mate 
was at this time on top of her pilot house, and in charge of her navi- 
gation. He was not insensible to the possible danger of running 
np between the tow and the American shore before the tow should 
ail get straightened out, for immediately after making the agreement 
to pass on the starboard hand he ordered his engines checked down. 
When asked why he did this he replied : 

"My idea of that was to glve the tow a chance to get straightened down 
the river. That was my opinion, to glve them a show to get turned around 
before I would get up where they were." 

The probabilities are, upon ail of the évidence, that this check- 
ing down occurred when the Yakima was somewhere in the neigh- 
borhood of 1,200 or 1,500 feet below the Presley. When the pass- 
ing whistles were blown, Capt. Williams, of the Yakima, had just 
stepped out from the dining cabin, on the starboard side. From 
that side he saw that the Presley and the Johnson were headed down 
the river; that the Helvetia was about midstream, and headed 
across the river ; and that the Reddington was not far out from the 
Canadian bank, and headed upstream, with apparently little head- 
way. He then went onto his forecastle deck. His own account 
of the matter is as follows : 

"I walked back and forth on the forecastle deck once or twice until we 
were within six hundred feet of the George Presley, the steamer that ap- 
peared to tm towlng, and I noticed by the moving on the Presley that some- 
thlng was wrong. I could see they were actlng kind of nervous. She was 
not handllng right, — the tow was not under control, as the action of the men 
on the wheel house indicated to me. She was uneasy; and I then went on 
top of the Yakima's wheel house, and took charge from the mate." 

This confession of appréhension, when still nearly 600 feet below 
the Presley, that the tow was not under control or was not coming 
around right, seems to hâve been based upon the checking whistle 
blown by the Presley immediately after assenting to the Yakima's 
passing signal, and upon évidence of uneasiness exhibited by those 
on the Presley's wheel hoûse and in chargé of her navigation. We 
are not able, from the évidence of either Capt. Williams or Mate 
Pringle, to locate the Helvetia or the Reddington at this précise 
moment. Indeed, it is to be inferred that at this moment the posi- 
tion of the Presley ofï the starboard bow of the Yakima was such 
as that she was interposed between the Yakima and the Helvetia. 
When last seen by Capt. WilhaittS, the Helvetia was about midriver, 
headed for the American bank, while the Reddington, with little 
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apparent lieadway, was still on a tant towline, heading up the river. 
A checking whistle from the Presley meant that the headway of 
the Reddington would be still further diminished, and that she would 
be a still greater hindrance to the proper turning of the Helvetia. 
Unless the situation continued to indicate that the Presley's tow 
was coming around in an orderly manner and well under control, 
the continnance of the Yakima's purpose to push on and pass the 
Presley's tow before it got straightened out cannot be justified. The 
case, in our opinion, turns hère. The indications, whatever they 
were, as her captain saw them, were not propitious. He was full of 
appréhensions of danger, and fuUy recognized what his mate had 
at an earlier moment recognized by checking, namely, that there 
was risk of collision in undertaking to pass this long and unwieldy 
tow while in the process of turning to head down the stream in so 
narrow a channel. That he did not then stop was not due to any 
opinion that the situation was a safe one. His examination on this 
point makes it perfectiy clear that he was fully conscious that he 
was in danger. We quote from his évidence touching this point 
in the crisis : 

"Q. At that time dld you know there were three other barges in that 
tow ? A. Yes, I eertainly did. Q. And you say you cannot give it with any 
accuracy, because you didn't note their position at that time? A. No, sir. 
Q. You say you didn't note it? A. I didn't note it, to be accurate, just 
exactly as to their position. Q. You were navigating with référence to that 
tow, were you not? A. I was, most decidedly. Q. Did you talce charge of 
the vessel as soon as you went on the pilot bouse? * • * Q. Was there 
anything in that situation that you saw then that Indicated danger to you? 
A. There was. Q. What was it? A. The action of the Presley; the maneu- 
vers of the Presley. Q. Why didn't you stop your boat? A. Why didn't 
I stop her? Q. Yes. A. I didn't conslder that I had room to stop the boat. 
Q. You were six hundred feet below the Presley? A. I hâve estimated it 
about that distance, when I left the forecastle deck. Q. The Presley was 
headed some out from the American side? A. Yes, sir. Q. And was under 
headway? A. Yes, sir. Q. Your vessel was heading in towards the Ameri- 
can side? A. Yes, sir. Q. And the river Is how wide at that point? A. Oh. 
about eighteen hundred feet from channel bank to channel barik. Q. And 
you dld not consider it necessary to stop? A. I didn't conslder it safe to 
stop there. Q. Why eouldn't you hâve stopped there? A. To hâve stopped 
my boat there, 1 should hâve to back her, and by backing her I would hâve 
swung her broadsides across the bow of the Presley. Q. You backed her 
later? A. Yes; when I had her in a différent position. Q. You could back 
her with more safety when she was up against the bank than you could 
when she was away out in the river? A- I could when I had her stei-n 
swung away out in the current. Q. What did you do on your boat the first 
thing when you went on the pilot house, and the beats were in the position 
that you hâve there indicated? A. I told the mate I would assume charge 
of the boat. Q. Then what did you do? A. I asked the wheelsman how 
his wheel was. Q. Then what did you do? A. I hard-starboarded. Q. 
And then what did you do? A. I saw then it was necessary to get in on the 
bank, as then I could see the Helvetia coming across, apparently across 
the stem of the Johnson. Q. While you were doing ail those things you had 
corne up to what place in that tow? Your boat was abreast of what part 
of the tow? A. In about abreast of the Presley. Somewhere in that neigh- 
borhood. Q. Was there as much as one-third of the channel between you 
and the American channel bank at that time? A. Between us and the 
American channel bank, one-third of the channel? Q. Yes; when you were 
abreast of the Presley? A. No, sir. Q. How much was there? A. I would 
not think we were over a boat length from the visible Une of water to the 
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sia« of th'e raklma. Probabiy a hundred-feet from the channel bank. Q. 
r thlHk you hâve told us between yoûr bbat and the Preeley there was three 
hus^ired. fltty or four hundred feetî A. Xes, sir; somethlng llke that Q. 
And was it in that position you put your helm hard a-starboard? A. It was; 
yes, sir. Q. Does your boat answer her helm quickly? A. She Is consld- 
ered a gotid steering boat. Q. She was àlready on a swing, was she net, 
under a-starboard helm? A. Swlnglng slowly when I took charge of the 
boat. Q. And you dldn't stop at that tljùe, because you dldn't thlnk It safe 
to stop? A. J^o, sir; my boat would uot hâve been under control if I had 
stopped in the current at that point. Q. Did the situation, In your judgment, 
càll foi* àny «uch measure as that? A. As what? Q. As stopping and re- 
verslng? A Well, the situation; in my Judgment — I done the only thlng 
I could dOi lu my judgment. The Court: i Suppose the question is put this 
way: Did the situation call for you to stop at that tlme, if it had been safe 
for you to <^o so? A. If It had been safe tb stop without taking chances of 
dropplng broâdsides across the Prèsley, I should bave stopped. My object 
was to stop the boat. Q. DId you eheck the boat at that tlme? A. No, sir; 
the boat. was under check at that tlme. Q. Now, you rung her up very 
shortly, djd : you not? A. I rimg her up when elrcumstances required It. 
Q. What elrcumstances required it,then? A. She was hanging logy on her 
wheel close to the bottom. Q. Over agalnst the American bank? A. Drag- 
ging over agalnst the American bank In shoal water. I would llke to bave 
you take Into considération that one boat Is coming down and the other com- 
ing up ail the time, and they are getting pretty close together." 

The only reason which is given fbr iiot stopping at this juncture 
is that he did not think he could do so without danger of dropping 
"broâdsides across the bow of the Presley." The Yakima was then 
under check. She was loaded, and was ascending a current of 2^ 
miles. The duty rested upon her, as an ascending lone steamer, 
to keep out of the way of the descending tOw, and to stop if the 
situation became such as to require either to stop. The Galatea, 92 
U. S. 439, 23 h. Ed. 727; The Mayumbra (D. C.) 21 Fed. 476; The 
Osceola (D. C.) 50 Fed. 326. Wè are liot at ail convinced that un- 
der the elrcumstances thé Yàkima might not hâve been at least 
brought to a practical stafldstill before passing the Johnson. With 
the current shç had to breast, and. wholly unincumbered, it is not 
so probable that she would hâve corne into collision with the Pres- 
ley, from 200 to 300 f cet on her starboârd side, as to justify her in 
crowding between the turning tow and the American bank, so close 
at hand. Capt. Williams, on his own évidence, was then nearly or 
quite 600 feet heïow the Presley, and we are not at ail satisfied that 
he might not hâve avoided ail risk of collision by then stopping and 
reversing. As the sequel : shows, the Helvetia was still heading 
across the river, and the Reddington still headed upstream, on a 
tîght towline. iHe did not stop. He pushed on until nearly abreast 
of the Johnson, whén, seeing the Helvetia coming out from behind 
thje stern of the Johnson, and headed across the river, he rung up 
his, erigine and starboardèd. It was probabiy then too late to hâve 
stopped and reversed. 

For failing to stop and reverse at the time when Capt. Williams 
took charge ôf the Yakima"s|navigatiofli, and when the Presley was 
stili several hundred feet above the ï akihaa, the Yakima must be con- 
demned as liaving contributed to the > collision. Both vessels be- 
ing at fault, the damages should be divided. The decree will be modi- 
fied âccordîngly. Cbsts of appeal will be divided. 
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UNION & PLANTEES' BANK OF MBMPHIS v. CITY OF MEMPHIS. 

(Circuit Court of Appeals, Slxth Circuit. October 21, 1901.) 

No. 924. 

1, JURISDICTION OP FEDERAL COUETS— FeDBBAL QUESTION. 

A suit to enjoin the collection of taxes levied on the capital stock of a 
bank, and exceedlng $2,000 in amount, on the ground that the revenue 
statute under which such taxes were levied impairs the obligation of the 
contract embodied in the bank's charter granted by the state, Is one of 
whlch a fédéral court has jurlsdiction, because of the constitutional ques- 
tion Involved, without regard to the cltizenship of the parties.^ 
8. Equity Jtjrisdiction — Preventino Multiplicitt of Suits — SuiTs TO En- 
join Taxation. 

A court of equlty has jurlsdiction of a suit by a bank to enjoin a city 
from levying taxes upon its capital stock In violation of the terms of its 
charter, on the ground of the prévention of a multlplicity of suits, where 
it is alleged that the city has repeatedly levied similar taxes in prevlous 
years, resultlng In litigation in which the validity of the bank's charter 
exemption from such taxation has been sustained by the suprême court 
of the State. 
8. Rbs Judicata — Plbading. 

To ralse the question of res judicata, the judgment relied on must be 
pleaded and proved. 
4. Samb— Mattbrs Concldpkd— Effbct to be Given to .Tudgmhnt of Statr 
Court Whbn Plbadbd in Anothbr Jurisdiction. 

Under Eev. St. § 905, enacted pursuant to the authority vested in con- 
gress by Const. art. 4, § 1, to prescribe the efCect to be given to judicial 
proceedlngs in other States, and which provides that the judicial proceed- 
Ings of a State, when properly authentlcated, "shall hâve such falth and 
crédit given to them in every court wlthln the United States as they 
hâve by law or usage In the courts of the state from whence the said 
records are or shall be taken," the efCect of a judgment of a state court, 
when pleaded in a fédéral court or a court of another state In support 
of a plea of res judicata, is to be determined by the "law or usage" of 
the state In which it was rendered.2 
6. Same. 

A bank, in a bill filed In a fédéral court agalnst a city to restrain the 
assessment and collection of taxes on its capital stock on the ground 
that it was exempted from such taxation by its charter, alleged that the 
matter was res judicata by virtue of a judgment of the suprême court of 
the state in an action between the same parties involving taxes assessed 
by the city for previous years, in which complainant's charter had been 
construed, and its clalm to exemption sustained. By the settled rule of 
décision in the state, such judgment was concluslve only as to the identi- 
cal taxes involved in the action, and had no concluslve effect upon the 
right to levy similar taxes in subséquent years. Held that, regardless 
of the rule of the fédéral courts as to the matters concluded by such judg- 
ments, the judgment pleaded eould be given only the effect it had by the 
"law or usage" of the state court, and did not, therefore, sustain the 
clalm of res judicata. 
6. Taxation — Bank Capital— Exemption in Charter. 

Under the décisions of the suprême court of the United States and of 
the supreihe court of Tennessee, a provision In the charter of a bank 
granted by the state of Tennessee requiring the bank to pay to the state 

1 Jurisdiction of cases involving fédéral questions, see notes to Balley v. 
Mosher, 11 C. 0. A. 308; Montana Ore Purchasing Co. v. Boston & M. Oonsol. 
Copper & Sllver Min. Co., 35 C. C. A. 7. 

2 Concluslveness of judgments as between fédéral and state court», see 
note to Railroad Co. v. Morgan, 21 C. C. A. 478. 

111 F.— 36 
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"an annual tax of one-half of one per cent on each share of stock sub- 
flcrlbed, whlch shall be ta Heu of ail other taxes," does not exempt the 
bank (rom the àssessment of bid valorem taxes on Its capital, but appllea 
only to the stock In the handjs of Its shareholders. 

Appeal ffom the Circuit Court of the United States for the West- 
ern District of Tennessee. 

The Casé Is'this: In 1859 the state of Tennessee, by its gênerai assembly, 
granted a charter nnder which the Union & Plantera' Bank was organized. 
Thât charter contalned a provision upon the subject of taxation in thèse 
words: "Thatsal* 'Company shall pay to the state of Tennessee an annual tax 
of one-half of one per cent on each share of stock subscribed, whlch shall be 
in lieu of ail othèr taxes." The complaihant's blll avers that In impalrment 
of the obligation of this contractual exemption from every tax except that 
provided by the charter, the state of Tennessee has passed a law providing, 
among other thlngs, for the àssessment ôf state, county, and city taxes upon 
the capital Stock of this and ail other corporations having like contractual 
exemptiônSj and that the city of Memphis, under and In pursuance of the 
législation referred to, has assessed an ad valorem tax for the year 1899 
upon the bapital stock of the complalhant bank for municipal purposes ex- 
eeeding .^2,000, and is about to distrain, etc. It is averred that the law 
under whlch this àssessment has been made Impairs the obligation of the 
contract by which complainant is exempt from ail taxation upon its capital 
stock other thaû that provided for in. its charter. It is then' averred that iu 
a former litigation between this complainant and the city of Memphis, where 
It was sought to enforce a municipal àssessment of taxes upon complalnant's 
capital stock for the years 1888, ISSft, and 1890, it was sotemnly adjudged 
and declded that under the charter provision aforesaid the capital stock of 
said corporation was exempt from ail gênerai taxation. The record in the 
said suit, and the judgment thereln rendered, — being a judgment of the su- 
prême court of Tennessee, — Is set oujt in full, and pleaded and relied upon 
as an adjudication estopplng the said city of Memphis from brlnging the 
validity or the true and proper construction and meanlng of said provision 
again into controversy. The blll is most spécifie in averring that the judg- 
ment so pleaded and set out as establlshing the exemption of its said capital 
stock from taxation was based upon the Identical daim of exemption now 
asserted by it in order to defeat the taxes now in question, and that "the 
judgment and decree aforesaid adjudged its claim to exemption upon the 
ide^itlcal same tacts and conditions" ! as those appearing herein. Upon this 
fori^er judgment between the same parties, and upon the same facts and is- 
sues, ;the complainant bank avers and çontends that the question of the right 
of .t]ie city of Memphis to assess its capital stock "has been finally judiclally 
determlned not to exist, hecause of the judiclal construction put upon its 
exemption In the, suit to détermine that; question between it and the said 
city of Memphis,"tj The défendant flled a demurrer assigning no less than 12 
reasons why the coinplainant's bill should not be sustained. This demur- 
rer was sustained, find the bill dismissed. 

Wnl. H. Carrpll and T. E. iCooper, for appellapt. 
John H. Watfcins, for appellec; 

Before LÛRTON, DAY, and SÉVERENS, Circuit Judges. 

IvURTON, Circuit Judge, hâving made the foregoing statement 
ôf the case, proceeded then to deliver the opinion of the court. 

I. The demurrers which go to the jurisdiction of the court are 
not.well founded. The jurisdiction does not dépend upon diversity 
of citizenship, for that does not 'èxist, but upon the fédéral question 
arising out of the alleged violation of the obligation of the contract 
contained in the charter of the complainant corporation. The bill 
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attacks the constitutionality of the revenue laws of 1897 and 1899, 
so far as they authorize the imposition of a tax upon tne capital 
stock of the Union & Planters' Bank, as laws impairing the obliga- 
tion of the charter exemption. Bank v. Stone (C. C.) 88 Fed. 383, 
390; Stone V. Bank, 174 U. S. 409, 412, 19 Sup. Ct. 880, 43 L,. Ed. 
1027. 

2. Neither is the demurrer to the équitable jurisdiction of the 
court well founded. The remedy by suit at law to recover a tax 
paid under protest given by the Tennessee act of 1873 (chapter 44 ; 
Seing section 1059 of Shannon's Revision of the Tennessee Code) 
applies only to revenue due the state. City of Nashville v. Smith, 
86 Tenn. 213, 6 S. W. 273. It has no application where the tax 
complained of is one assessed by a county or city. In such case 
the only légal remedy to recover an illégal tax is that furnished by 
the common law. Railroad v. Williams, ici Tenn. 146, 46 S. W. 
448. There must exist some équitable ground for relief besides the 
mère illegality of the tax. If it appears that the tax constitutes a 
cloud upon the title of the complainant, or that he will be subjected 
to irrémédiable damages or to a multiplicity of suits if compelled 
to rely upon his légal remedy alone, equity will interpose upon the 
ground of the inadequacy of the remedy at law. Dows v. City of 
Chicago, II Wall. 108, 20 L. Ed. 65; Railway Co. v. Cheyenne, 
113 U. S. 516, 525, 5 Sup. Ct. 601, 28 L. Ed. 1098; City of Ogden 
City V. Armstro'ng, 168 U. S. 224, 238, 18 Sup. Ct. 98, 42 L. Ed. 444; 
Bank v. Stone (C. C.)_88 Fed. 383. The case made by the bill is 
not the case of an objection to a single or particular assessment. 
The complainant sets up a claim of complète exemption not only 
against the particular assessment, but against ail future efïorts to 
assess its capital stock. As observed by Chief Justice Marshall in 
Osborn v. Bank, 9 Wheat. 738, 842, 6 L. Ed. 204, 229 : 

"The single act of levylng the tax, In the flrst Instance, Is the cause of an 
action at law; but that affords a remedy only for the single act, and is not 
equal to the remedy in chancery, whieh prevents Its répétition and protects 
the privilège." 

The bill, in substance, avers that there hâve been many previous 
litigations between the complainant and the state of Tennessee, the 
county of Shelby, and the city of Memphis, in which the right to 
levy taxes upon its capital stock was asserted, and the exemption 
claimed under the charter was denied. Complainant sets out in fuU 
one such former litigation with the city of Memphis, resulting in a 
judgment of the suprême court of the state judicially determining 
the exemption of its capital stock from any and ail taxes other than 
the charter tax. Notwithstanding thèse former litigations, the de- 
fendant is charged with persisting in a déniai of the exemption 
claimed. Under such circumstances, it would appear that the com- 
plainant is entitled to the remedy in chancery for the purpose of 
preventing répétitions of such assessments in the future, and thereby 
preventing a multiphcity of suits. Bank v. Stone (C. C.) 88 Fed. 
383, 392 ; Morris Canal & Banking Co. v. Mayor, etc., of Jersey 
City, 12 N. J. Eq. 227; High, Inj. § 530. 

3. Is the capital stock of the complainant Company contractually 
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exempt from taxation, other than the charter tax of one-half of l 
per cent, on each share of stock subscribed? Does this exemption 
apply to the corporate capital in the hands of the corporation, or 
to the shares of capital stock in the hands of shareholders, or are 
both species of property equally exempt from any tax other than 
that payable by the express provision of the charter? Curiously 
enough, we are not lacking in very high authority upholding each 
of three possible constructions of the taxing clause of the complain- 
ant's charter. Thus, in City of Meniphis v. Farrington, 8 Baxt. 
539, the suprême court of Tennessee held that language similar and 
identical in nicaning found in the charters of a number of Tennessee 
banks and Insurance companies operated only to exempt the capital 
stock of such corporation in the hands of the corporation upon the 
payment of the charter tax stipulated for, but that shares of stock, 
being a distinct, property, were not exempt, but were subject to 
taxation in the hands of shareholders. This décision was made in 
1876 in a case between a stockholder in the complainant bank, as 
well as in other corporations, in which Farrington stood for and 
represented the entire class of stockholders ; the city of Memphis 
and the state of Tennessee being the adversary parties. The com- 
plainant corporation was not a party to the suit, and the real ques- 
tion im^olved was that of the , taxability of shares of stock in the 
hands of shareholders. That case was taken on writ of error to the 
suprême court of the United States, and there reversed; that court 
holding, in an opinion by Justice Swayne, that the exemption granted 
extended to the shares in the hands of shareholders. Three mem- 
bers of the court dissented, holding that the exemption did not 
extend to shareholders, and that the judgment of the Tennessee 
court should be afîîrmed. The jtJdgment of the Tennessee court 
was accordingly reversed, and the sharehplders held to be exempt 
from any tax other than that stipulated to be paid by the corpora- 
tion. Farrington v. Tennessee, 95 U. S. 679, 24 L. Ed. 558. In 
Bank v. McGowan, 6 Lea, 703, the liability of the Bank of Com- 
merce to be assessed upon its bank building and upon several pàr- 
cels of realty bought in payment of debt was involyed. The court 
held that the bank building was exempt under a provision of the 
charter providing that the bank"'shall pay to the state an annual 
tax of one-half ofone per cent, on each share of its capital stock, 
which shall be in lieu of ail other taxes," but that this exemption 
would not extend to the real estate bought in satisfaction of debt 
due the bank. This resuit was rçached upon the assumption of the 
exemption of the capital stock of the bank, and upon the authority 
of the case of De: Soto Bank v. City of Memphis, 6 Baxt. 415, 32 
Am. Rep. 530, where it was held that the bank's power to hold real 
estate was limited by the charter to the real estate necessary for 
the conduct of its business, and the corporate capital used for the 
purposes of the corporation, and that the contract ceased to operate 
when taxable property was held for other purposes. In respect of 
the opinion of the suprême court of the United States in Farrington 
V. Tennessee, 95 U. S. 679, 24 L. Ed. 558, Judge Cooper, speaking 
for the court, said: 
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"There îs nothing In conflict with this view, as the learned counsel of tho 
complainant seem to think, in the décision of the suprême court of the 
United States in Farrington v. Tennessee, 95 U. S. 679, 24 L. Ed. 568. It 
was tliere lield that the provision in a banli charter lilie the one before us 
is a contract, and "will protect the shares of the stoclîholders from additlonal 
taxation. We recognize the controlling authority of that court in such case.s, 
and yield to its décisions. The provision in question will therefore protect 
the capital stocls and the shares of the stoekholders from any taxation be- 
yond that prescribed in the charter." 

That case was affirmed upon a writ of error sued out by the bank, 
the case being reported as Bank of Commerce v. Tennessee, 104 
U. S. 493, 26 L. Ed. 810. Both of thèse décisions were made in 1881. 

The next opinion in point of time proper to be referred to is that 
of the city of Memphis against the Union & Planters' Bank, the 
appellent herein, in which the city sought by a bill in equity to com- 
pel the payment of city taxes for the years 1887 to 1891, inclusive, 
assessed upon tlie corporate capital of the bank. The bill also 
sought to compel the payment of a privilège tax for the years 1889, 
1890, and 1891 imposed by the city for the right of exercising its 
franchises of doing a banking business in the city. The bill averred 
that the bank claimed an exemption from ail taxation upon its cap- 
ital stock, as distinguished from the shares in the hands of stoek- 
holders, by virtue of the charter contract heretofore set out, and 
claimed that it was not subject to the ad valorem or privilège tax 
which had been imposed, and therefore refused to pay. The con- 
tention of the city, as set out on the face of its bill, was that the 
true and proper interprétation of the charter exemption referred to 
was to exempt the shares in the hands of shareholders from any 
tax other than that which the bank was required to pay under its 
charter, and that the corporation, as such, was liable to pay taxes 
upon its capital stock and upon its franchises notwithstanding the 
terms of the charter. The court sustained the demurrer of the de- 
fendant bank and dismissed the bill, holding that the bank was ex- 
empt from both species of tax by reason of its charter exemption. 
Touching the former décisions of the court construing and apply- 
ing the charter exemption involved, Judge Caldwell, speaking for 
the court, said: 

"Since the décision in the Farrington Case by the suprême court of the 
United States, this court has unlformly adhered to its previous holding that 
no ad valorem tax can lawfuUy be laid on the capital stock, and, in récog- 
nition of that décision, has gone further, and said that shares of stock are 
likewise exempt from other taxation than that prescribed in the charter." 
Bank v. itcGowan, 6 Lea, 705; State v. Butler, 13 Lea, 406; Id., 86 Tenu. 633, 
8 S. W. 586. 

Continuing, the learned judge said : 

"Consldering the décisions of the suprême court of the United States in 
Farrington v. Tennessee, 95 U. S. 679, 24 L. Ed. 558, and In Bank of Com- 
merce V. Tennessee, 104 U. S. 493, 26 L. Ed. 810, together, and giving them 
the controlling weight to v^hlch they are entitled, it cannot be held otherwise 
than that the charter tax of one-half of one per cent. Is in lieu of ail other 
taxes, whether against the bank on its capital stock or against owners on 
shares of stock. Under the construction there given, the charter exemption 
Includes both. As an original question, we would hold as held by this court 
In City of Memphis v. Farrington, 8 Baxt. 539, and charge the stoekholders 
with an ad valorem tax; but, upon authority, we bold as stated above. This 
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court bas néver decided, and In the absence of the ruUng of the suprême court 
of the United States In Farrington. V. TMinessee, 95 U. S. 679, 24 L. Ed. 558, 
would not novr décide, that the charter gives the owners of shares of stock 
any Immunlty or exemption from taxation on the shares. That question Is 
now adjudged alone upon the authority of that case. It dld not arise and 
was not adjudged in Bank v. McGowan, 6 Lea, 705, in State v. Butler, 13 Lea, 
406, or m Id., 86 Tenu. 633, 8 S. W. 586. Complainant seeks, in addition to 
what bas already been stated, to recoTer from the bank $1,800 as privilège 
taxes for the years 1889, 1890, and 1891. Thèse taxes are claimed from the 
corporation , for the right of exerelslng its franchises, — for the privilège of 
doing a banklng business. Manifestly, the charter tax was Intended to cover 
thls rlght or privilège. The language of the charter implies that in consid- 
ération of the public good, and the payment of the tax therein speclfled, tlie 
state will allow the corporation to exercise the franchises granted wlthout 
further taxation. City of Memphls v. Hernando Ins. Co., 6 Baxt. 527; Union 
Bank of Tennessee v. State, 9 Yerg. 490. The case of New Orléans C. & L. 
R. Oo. V. City of New Orléans, 143 V. S. 192, 12 Sup. a. 406, 36 L. Ed. 121, 
is not, as wé understand it, an authority against this ruling. There the con- 
tract aôorded 'no évidence of an intention' to exempt the corporation from 
license or privilège tax. 143 U. S. 195, 12 Sup. Ct. 406, 36 L. Ed. 122. Hère 
the Intention to do so Is clear and unmistakable. The charter tax was im- 
posed prlmàrlly as a considération for the corporate franchises and the 
right to exercise them. No other reasohable construction can be placed upon 
the words of the charter. The state Is bound by its contract; and so, like- 
wise, is the elty of Memphls, which Is but an arm or agency of the state 
government. ., Thls is true not only as to privilège taxes, but also with re- 
spect to the other taxes claimed in thls case. Ail subjects of taxation cov- 
ered by thé charter tax are exempt fi-om further assessment, whether made 
in behalf of the state, county, or municipality. As to those subjects, the 
speclfled tax is In lieu of ail the other taxes, — state, county, and municipal. 
Such is the undoubted meanlng of the contract. City of Memphis v. Her- 
nando Ins. Co., 6 Baxt. 527; Union Bank of Tennessee v. State, 9 Yerg. 490; 
City of Nashvllle v. Thomas, 5 Cold. 600." 

The effect of the judgment in the case last cited as an estoppel 
and bar to the assessment of taxes upon the capital stock of the 
appellant bank by the city of Memphis is the principal question in 
the case now before us. For the présent, however, we will con- 
tinue the history of the litigations which involve the extent of the 
exemption. 

The next décision in point is that of Shelby Co. v. Union & Plant- 
ers' Bank, i6i U. S. 149, 16 Sup. Ct. 558, 40 L. Ed. 650. In that 
case the charter exemption hère involved was construed as not in- 
cluding capital stock or surplus and accumulated profit, and as 
exempting only the shares of stock in hands of the shareholders. 
The Farrington Case, 95 U. S. ,679, 24 L. Ed. 558, is there construed 
as not inconsistent with the conclusion stated. After the décision 
last cited the city of Memphis again sought to tax the capital stock 
of the complainant bank, and assessed same for the years 1896 and 
1897. The bank filed its bill in ^ chancery court of the state to en- 
join the city from enforcing the collection of said tax, and set out 
in its said bill two distinct grounds upon which it resisted the en- 
forcement of said assessment : (i) That its capital stock was ex- 
empt undèr the charter provision, already mentioned, and that such 
exemption ha^ been duly adjudgéà in previous litigations which had 
the force of res adjudicata ; (2) that the revenue law of the state 
provided that "no tax shall hereafter be assessed upon the capital 
stock of any bank, banking association or loan or trust, insurance 
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or investment companies, but the shareholders in such bank or other 
association shall be assessed and taxed upon the market value of 
their shares of stock herein." Laws 1895, c. 120, § 10. The city 
answered, asserting its power to make said assessments, and denied 
the exemption of the coniplainant's capital stock under its charter, 
and denied the force of the former décision as res adjudicata. After 
answering, the city filed a cross bill for the purpose not only of en- 
forcing the payment of the ad valorem tax so assessed against the 
capital stock of said bank, but also for the purpose of compeUing 
payment of certain privilège taxes due the city for the same year. 
Upon the pleadings and proofs the chancellor held the bank not 
liable for either tax, and perpetually enjoined the city from en- 
forcing payment, and dismissed the cross bill. From this decree 
the city appealed to the suprême court of the state of Tennessee, 
which reversed the decree of the court below, holding that the capital 
stock was not exempt, but that the particular assessments com- 
plained of were invalid, because the revenue law of the state did 
not provide for the assessment of the capital stock of any bank. It 
f urther held that the privilège tax was authorized under the exist- 
ing law, and the bank liable therefor. In respect to the force and 
effect of the former décision of the same court adjudging the capital 
stock not liable to any gênerai taxation as res adjudicata, the court 
held : (i) That the efïect of the décision in favor of the exemption 
of such capital stock from gênerai taxation was nullified by the 
later décision of the suprême court of the United, States in the case 
of Shelby Co. v. Union & Planters' Bank, 161 Ù. S. 149, 16 Sup. 
Ct. 558, 40 L. Ed. 650, holding that the charter exemption had no 
application to corporate capital stock ; (2) that its former judgment 
involved a différent cause of action, to wit, the taxes assessed for 
years prior to the assessment then complained of, and that "the 
plea of res adjudicata is to be limlted to the taxes actually in litiga- 
tion, and is not conclusive in respect of taxes assessed for other 
and subséquent years." 

It is plain from this history pf the litigation involving the scope 
of the charter exemption claimed, and of like exemptions in other 
charters, that, as a mère question of authority, the exemption claim- 
ed in favor of appellant's capital stock does not exist, and that this 
court, in the interprétation of the charter exemption, should accept 
as authoritative the opinion of the suprême court of the United 
States in Shelby Co. v. Union & Planters' Bank, 161 U. S. 149, 16 
Sup. Ct. 558, 40 L. Ed. 650. But the duty of interpreljng the scope 
and meaning of the exemption clause may be regarded as eliminated 
if it be true, as claimed, that the exemption exists as claimed be- 
cause it has been so determined by the judgment relied upon as res 
adjudicata. On this point, in City of New Orléans v. Citizens' 
Bank of Louisiana, 167 U. S. 371, 387, 17 Sup. Ct. 905, 911, 42 L. 
Ed. 202, 207, Mr. Justice White, speaking for the court, in a case 
where a charter exemption was claimed from gênerai taxation by 
force of certain former judgments, said: 

"Of course, If the judgments are the thlDgs adjudged and conclusively de- 
termined as between parties that the exemption of the banli under its char- 
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tbi- èxlsts, tb tbé extent determlned by the judgnients, the duty In that regard 
of disfiWBing the charter ltS0lf wlU be ellminated, since the effect of th» 
thlng adjudged will be to settle that question." 

Passing, then, the interprétation of the scope of the charter ex- 
emption as an original question, and as affected by the décisions 
heretofore màde, considered as mère authorities, we corne to the 
examination of the effect of the judgment of the suprême court of 
Tennessee pronounced in a suit wherein the présent complainant 
and appellatnt, the Union & Pianters' Bank, and the city of Memphis, 
the présent défendant and àppellee, were adversary parties, and in 
which it was adjudged and determined that the charter tax of one- 
half of I për ceh$. was in lieu of ail other taxes against the capital 
stock of said'bànk, as well as against the stockholders upon their 
shares of stock, and that the capital stock of said bank was not 
liable to thé àssessment which had been made, nor for the license or 
privilège tax asserted against it. That the suit in which said judg- 
ment was rendered was in the name of the state for the use of the 
city of Memphis is of no moment. The city was the real party, and 
is as muçh côhcluded as if the suit had been prosecuted directly by 
it. City of ■New Orléans v. Citizens' Bank of L,ouisiana, 167 U. S. 
371, 388, 17 Sûp. Ct. 905, 42 Iv. Ed. 202; Scotland Co. v. Hill, 112 
U. S. 183, S Sup. Ct. 93, 28 L, Ed. 692. 

We corne, then to the question of the efîîcacy of the judgment in 
the pripr casé' as adjudging conclusively that an exemption exists 
which extends to the capital stock of the complainant bank. The 
city taxes învolved in the prior case were those assessed upon com- 
plainant's capital stock by the city of Memphis for the years 1888 
to 1891, inclusive. The taxes irivolved in the présent case are taxes 
assessed by the same municipality and upon the same capital stock 
for the year 1899. The causé of action in the two cases is there- 
fore not thé Saïne, inasmuch as the demand in the adjudged case 
was taxes of certain years, other than the years involved in this 
suit. But the question of exemption of the capital stock from taxa- 
tion other than that stipulatëd in the charter was necessarily pre- 
sented and determined adversely to the claim of the city of Mem- 
phis upon idéntically the same facts upon which the right of exemp- 
tion is now claimed. Undef the décisions of the suprême court of 
the United States, the mère fact that the présent demand is for a 
tax for one 'year, and the demand in' the adjudged case was for 
taxes for other and antécédent years, "does not prevent the opéra- 
tion of the thihg adjudged." City of New Orléans v. Citizens' 
Bank of Louisiaitia, 167 U. S. 371, 396, 398, 17 Sup. Ct. 905, 42 h. 
Ed. 202; 55outhern Pac. R. Go. v. U. S., 168 U. S. i, 52, 18 Sup. Ct. 
18,42 L. Ed;3S5.' 

In City of MéW Orléans v. Citizens' Bank of Louisiana, the court 
said: ■ 

"The eStop;^^ resultlng from tte thlng adjudged does not dépend upon 
whether tber« lis thie Sanie demand in both cases, but exists, èven although 
there be différent demands, wben the question upon which the recovery o( 
the second demand dépends has, under Identlcal circumstances and condi- 
tions, beën preVidnsly coneluded by a Judgment between the parties or their 
prlvies." ' 
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"This," said the court, "is the elemental rule, stated in the text- 
books, and enforced by many décisions of this court." Among the 
cases cited as supporting this principle are the cases of Bank v. 
Beverly, i How. 134, 139, 11 L. Ed. 75; Cromwell v. Sac Co., 94 
U. S. 351, 353, 24 L. Ed. 195; and Last Chance Min. Co. v. Tyler 
Min. Co., 157 U. S. 683, 15 Sup. Ct. 733, 39 L. Ed. 859; and the 
case of Heroman v. Louisiana Institute, 34 La. Ann. 805, 814. This 
well-settled rule was applied in a case in which the controversy was 
as to the efficacy of prior judgments upon demands for taxes for 
years other than those involved in that case, which judgments had 
been rendered in local courts of the state of Louisiana. In that 
case it was also contendçd that public policy forbade the applica- 
tion of the principle stated to controversies as to taxation. After 
saying that this argument, if meritorious, should be addressed to the 
lawmaking, and not to the judicial, department, Mr. Justice White 
said that it was "without real merit." 

"In its ultimate aspect It asserts that no question concerning government 
or publie authority ought ever to be submitted to judicial investigation. 
Indeed, the contention is that there is no power in courts of justice to con- 
sider any question of taxation, or render any judgment in relation thereto. 
That this is the resuit of the proposition is manifest from the fact that the 
very essence of judicial power is that, when a matter Is once ascertained and 
determined, it is forever concluded when it arlses agaln, under the same cir- 
cumstances and conditions, between parties or thelr privies. To admit the 
judicial power, on the one hand, and to deny, on the other, the very sub- 
stance ànd essence of such power, is not only contradlctory, but destructive 
of the fundamental conceptions upon which our System of government is 
based. TJnder this theory the cause under considération should not be enter- 
tained, but should be dlsmissed. Acceptlng the argument in its fuU consé- 
quence, every judgment rendered by this court, from the foundation of the 
government, declaring a particular tax or burden unconstitutional, imparts 
no efficacy whatever. Every decree of this court enforcing taxation in order 
to discharge obligations previously contracted, where the right to the tax 
was a part of the obligation, is deprived of the sanctity of the thing adjjidged, 
for, manifestly, if the estoppel of the thing adjudged does not arise from a 
Judgment preventing taxation, such an estoppel cannot also resuit from a 
judgment enforcing taxation." 

But the défendant says that, whatever the elïicacy of such a judg- 
ment ordinarily, the judgrnent pleaded in bar, and as a conclusive ad- 
judication of the question of exemption hère involved, is a judgment 
of the suprême court of Tennessee, and that under the well-settled 
rule of that court a. judgment in a tax case is not conclusive be- 
tween the parties except as to the particular taxes actually in litiga- 
tion, and is not conclusive in respect of taxes assessed for other and 
subséquent years, when relied upon as res adjudicata. State v. 
Bank of Commerce, 95 Tenu. 231, 31 S. W. 993; Union & Planters' 
Barik V. City of Memphis, loi Tenn. 154, 167, 46 S. W. 557. The 
opinion of the court in that case was by Judge McAllister, who, 
upon this subject, said: 

"We think the plea of res adjudicata in tax cases is to be llmited to the 
taxes actually in lltigation, and is not conclusive in respect of taxes assessed 
for other and subséquent years. Since this is not a fédéral question, we dé- 
cline to follow the ruling in City of New Orléans v. Citizens' Bank of Louisi- 
ana, 167 U. S. 371, 17 Sup. Ct. 905, 42 L. Ed. 202, in which it was held by a 
majority opinion that a judgment in a tax case is as conclusive of the taxes 
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of other yeaïs as It Is of the taxes for the years actually Involved. In State 
V. Baiifc Qf Comineree, 95 Tenu. 231, 31 S. W. 903, we said, 'Thèse suits belng 
for otber yeais tban those sued for in the Farrlngton Case, that décision 
Is not, as an adjudication, concluslve of the présent case;' citing CSromwell v. 
Sac Oo., 94 TJ. S. 351, 24 L. Ed. 19S; Nesbit v. Independent Dist., 144 U. S. 
610, 12 Sup. et 746, 36 L. Ed. 562; Railroad Co. v. AlsbrOolî, 143 U. S. 279, 
13 Sup. et. 72, 36 L. Ed. 972; Keokuli & W. R. Co. v. Missouri, 152 U. S. 
301, 14 Sup. et 592, 38 L. Ed. 450. We adhère to that ruling." 

The effect of the judgment in Union & Planters' Bank v. City of 
Memphis as res adjudicata, in avoiding the efficacy of the prior judg- 
ment now relied upon as res adjudicata, is not now before us, inas- 
much as that judgment has not been pleaded or proven ; the présent 
hearing bëihg upbn a demurrer to the WU of complainant, which 
does not' séi out the judgmeiit in the case referred to. Turley v. 
Turley, 8$ Tenn. 252, 261, l S. W. 891 ; Jourolmon v. Massengill, 
86 Tenn. âl, 5 S. W. 719; Daniell, Eq. PI. 659, 661; U. S. v. Bliss, 
172 U. S. 321, 19 Sup. Ct. 216, 43 L. Ed. 463; Bryar v. Campbell, 
177 U. S. 649, 20 Sup. Ct. 794, 44 h. Ed. 926; Freera. Judgm. §§ 

283, 332. 

The case cornes to this : The complainant pleads a judgment as 
conclusively establishing that a charter exemption exists, giving it 
immunity from the tax hère involved; which judgment has no force 
or effect in the court which- rendered it, other than as a bar to an- 
other suit for the same identical taixes then in litigation, and which, 
under the law and usage of that state, "is not conclusive in respect 
of taxes assessed for other and subséquent years." The exemption 
from thé ad valorem taxation of its capital stock claimed in this 
suit exists only, if it exists at ail, by reason of the conclusive char- 
acter of the thing adjudged in the prior case. But, if that judgment 
would not be conclusive in respect to taxes for other years in the 
courts of the jurisdiction in which it' was pronounced, upon what 
principle does it become of any gr:eater efficacy when relied upon 
as res adjudicata in the courts of another jurisdiction? By the 
law of England as it existed when the séparation from our mother 
country occurred, foreign judgments were only prima facie évidence 
upon the merits of the matter in litigation, and, when relied upon 
in the courts of England, were subject to re-examination not only 
as to the jurisdiction of the court, but upon the merits. By the law 
of this country, a money judgment, rendered by a court of a foreign 
country having jurisdiction of the parties and the cause, in a suit 
brought by one of its citizenS against one of ours, is only prima 
facie évidence, and not concliisiVe, in an action brought hère upon 
the judgmeiit, when by the law of the foreign country judgments 
of American , courts are not recognized as conclusive. Hilton v. 
Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. Ed. 95. But such a 
judgment is conclusive, when sued upon hère, as to ail matters 
therein pleaded, and which might hâve been tried in the foreign 
court, if it be the judgment of a, foreign jurisdiction which under 
like circumstances regards the judgments of our courts as conclu- 
sive. Ritehie v. McMuUen, 159 U. S. 235, 16 Sup. Ct. 171, 40 L. Ed. 
133. "Before the American Révolution," says Mr. Justice Gray in 
the great opinion delivered by him for the court in Hilton v. Guyot, 
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159 U. S. 113, 181, 16 Sup. Ct. 139, 150, 40 L. Ed. 95, 114, "ail tlie 
courts of the several colonies and states were deemed foreign to 
each other, and consequently judgments rendered by any one of 
them were considered as foreign judgments, and their merits re- 
examinable in another colony, not only as to the jurisdiction of the 
court which pronounced them, but also as to the merits of the con- 
troversy, to the extent to which they were understood to be re- 
examinable in England." "It was because of that condition of the 
law, as between the American colonies and states, that the United 
States at the very beginning of their existence as a nation ordained 
that fuU faith and crédit should be given to the judgments of one 
of the states of the Union in the courts of another of those states." 
By section i of article 4 of the constitution of the United States 
it is accordingly provided that "fuU faith and crédit shall be given in 
each State to the public acts, records and judicial proceedings of 
every other state ; and the congress may, by gênerai laws, prescribe 
the manner in which such acts, records and proceedings shall be 
proved, and the efïect thereof." Under this power the congress did 
at an early day provide not only for the mode of authenticating the 
records and proceedings of the courts of any state, but enacted "that 
the said records and judicial proceedings, authenticated as afore- 
said, shall hâve such faith and crédit given to them in every court 
within the United States, as they hâve by law or usage in the courts 
of the state from whence the said records are or shall be taken." 
Rev. St. § 905. Judgments rendered in one state of the Union, 
when proved in the courts of another, difïer from judgments re- 
covered in a foreign country only in respect to their conclusiveness 
upon the merits if rendered by a court having jurisdiction over the 
parties and the cause of action, and this différence is whoUy due to 
the constitutional and législative provision already cited. Mills v. 
Duryee, 7 Cranch, 481, 484, 485, 3 L. Ed. 411 ; D'Arcy v. Ketchum, 
II How. 165, 175, 176, 13 E. Ed. 648; Hanley v. Donoghue, 116 
U. S. I, 4, 6 Sup. Ct. 242, 29 L. Ed. 535. 

In Wisconsin v. Pélican Ins. Co., 127 U. S. 265, 292, 8 Sup. Ct. 
1370, 1375, 32 E. Ed. 239. 244, it was said: 

"Judgments recovered in one state of the Union, when proved In the 
coiirts of another government, -whether state or national, within the United 
States dlffer from judgments recovered In a foreign country in no other re- 
spect than In not belng re-examinable on their merits, nor Impeachable for 
fraud in obtalnlng them, if rendered by a court having jurisdiction of the 
cause and of the parties." 

In Hilton v. Guyot, 159 U. S. 113, 182, 16 Sup. Ct. 139, 150, 40 
L. Ed. 95, 115, it was said that "the décisions of this court hâve 
clearly recognized that judgments of a foreign state are prima facie 
évidence only, and that, but for thèse constitutional and législative 
provisions, judgments of a state of the Union, when sued upon in 
another state, would hâve no greatcr effect." 

The statutory provision (section 905) extends to every court "with- 
in the United States," and therefore to courts of the United States, 
and such courts are therefore bound to give to judgments of 
state courts the same faith and crédit which the courts of another 
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State are iBound to accord to them. Railroad Co. v. Morgan, 21 
C. C. A. 468, 76 Fed. 429; Pennoyer v. Neff, 95 U. S. 714, 733, 
24 L. Ed. 565; Freem. Judgm. § 575. Neither the constitutional 
nor législative provision referred to requires that any such judg- 
ment, when proven in a court of the United States or of another 
State, shall be given any greater efficacy or degree of conclusive- 
ness than it has by the "law or usage" of the' state from which 
it cornes. The plain provision of the statute is that such judg- 
ments "shall hâve such faith and crédit given to them in every 
court within the United States as they hâve by law or usage in the 
courts of the state from whence the said records are or shall be 
taken." Not" does any principle of gênerai law or natural justice 
demand that any greater efficacy shall be accorded to a judgment 
of any state or foreign country, when either sued upon or pleaded 
as res adjiîdicata in the courts of another jurisdiction, than is ac- 
corded to it by the law or usage of the state or country from which 
the judgment cornes. If such judgment be given the effect and 
conclusiveneSS accorded to it at home, every demand of the positive 
law as well as of justice has been answered. To give it any greater 
efficacy than it has in the state or country in which it was rendered 
would be in opposition to every principle of international law, and 
contrary to principles of moral justice. Those défenses which might 
be made to it at home, and those only, can be made in any other 
jurisdiction where it is sued upon or pleaded in bar. Thèse prin- 
ciples find support in the utterances of a multitude of judges, though 
in none of the cases cited does the précise question hère at issue 
seem to haye arisen. Chicago & A. R. Co. v. Wiggins Ferry Co., 
108 U. S. 18, 20, I Sup. Ct. 614, 27 L. Ed. 636; Chase v. Curtis, 
113 U. S. 452, 460, 5 Sup. Ct. 5S4, 28 L. Ed. 1038; Suydam v. 
Barber, 18 N. Y. 468, 472, 75 Am. Dec. 254; Renaud v. Abbott, 116 
U. S. 277, 287, 6 Sup. Ct. 1194, 29 L. Ed. 629; Hanley v. Donoghue, 
116 U. S. I, 6 Sup. Ct. 242, 29 L,. Ed. 535 ; Candee v. Clark, 2 Mich. 
257; Armstrong v. Carson, 2 Dali. 302, i L. Ed. 391 ; Miles v. 
Galdwell, 2 Wall. 35, 17 L. Ed. 75$; Green v. Sarmiento, 3 Wash. 
C. C. 17, Fed. Cas. No. 5,760; Kîng v. Asylum, 12 C. C. A. 145, 
164, .165, 64 Fed. 331; Wood v, Watkinson, 17 Conn. 500, 504, 505, 
44 Am. Dec. 5'52; Baugh v. Baugh, 4 Bibb, 556; Sweet v. Brackley, 
53 Me. 346; Melan v. Duke de Fitzjames, i Bos. & P. 138; Smith 
V. Nicolls, s Biiig. N. C. 208; Embry v. Palmer, 107 U. S. 3, 10, 2 
Sup. Ct. 25, 27 L. Ed. 346; Poorman v. Crane's Adm'r, Wright, 
347; Freem. Judgm. § 575; Wells, Res. Adj. § 531; Bâtes, Fed. 
Eq. Prâc. § 424. 

In Chicago & A. R. Co. v. Wiggins Ferry Co., cited above, speak- 
ing of the effect to be attached to the judgment of the state of Mis- 
souri construing a law of another state, the court said : 

"Sô long as thé Judgment stands, it cannot be Impeached coUaterally in the 
courts of ttie United States, any more than in those of the state, by showing 
that ;if ■ due effect had been given to the laws it would hâve been the other 
way. If fit has the effect of an estoppel, as is claimed, it will continue to 
hâve that effect until reversed or set aside in some appropriate form of 
prbcèedlng Instltuted directiy for that purpose. The courts of the United 
States must give it the same effeét as a judgment that it has in the courts 
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of the State. Whether, as a judgment, It opérâtes as an estoppel, does nbt 
dépend on the constitution or laws of the United States, but on the effect of 
a judgment under the laws of Missouri." 

In Suydam v. Barber, i8 N. Y. 468, 472, 75 Am. Dec. 254, the 
suit was against the members of a fîrm npon a partnership obliga- 
tion. One of the partners defended npon the ground that the plain- 
tiffs had brought an action against another of the partners alone in 
a court of Missouri, and recovered judgment. This Missouri judg- 
ment was pleaded as operating as an extinguishment of the Hability 
of the other partners. According to the common law, which pre- 
vailed in New York, a jtidgment against one of several joint debt- 
ors, obtained in an action against him alone, \yas a bar to an action 
against the others. But it was shown that ail contracts which by 
the common law were joint only, were by the law of Missouri joint 
and several, and that the efifect of a judgment against one thus 
jointly and severally liable was not to extinguish the obHgation or 
discharge the Hability of others. The New York court held the 
judgment inoperative as a bar, and, among other things, said : 

"The conséquences of a judgment, in respect to its effect as a merger or 
extinguishment of the original demand, are a part of the law under which 
the judgment itself Is rendered, just as much as are those other common 
conséquences of judgments, — that a party may hâve exécution upon them, 
and that they are not re-examinable on the merits of the eontroversy deter- 
mined by them. In ail thèse particulars the effect of a judgment, In the 
goTernment where it Is rendered, is the subject of positive régulation by that 
governnient, just as It Is the subject of positive régulation by what process 
and what courts judgments shall be rendered at ail." 

Referring to the eiïect of judgments of one state when pleaded 
in another under the constitutional and législative provisions in re- 
spect to the faith and crédit to be given to such judgments by the 
courts of the United States and of other states, the court said: 

"While the rule just stated as to the effect of judgments of one state In 
the courts of another Is clear, as Is established by the cases cited by .ludge 
Oowen, and by numerous others, yet no case can be f9und where a greater 
effect Is glven to the judgment of any state in the courts of another than 
belongs to it in the state where It was rendered. Indeed, such a rule would 
be against ail reason, and not only out of the policy of the provisions of the 
constitution and laws of the United States on that subject, but against and 
irreeoncilable with ail policy and wlth the plainest and fundamental prin- 
clples of justice." 

Finding that under the law of Missouri the efïect of the judg- 
ment was not to extinguish the obligation sued upon or discharge 
the other persons liable, it was held that no greater efïect should 
be given to such a judgment when relied upon as a bar to a suit 
against the other parties liable upon the original contract. 

In Wood V. Watkinson, cited above, the Connecticut court said : 

"Talilng It for granted that, when a judgment in the court of a sovereign 
state or one of the states of this Union is sought to be enforced In another 
state than that In which It was rendered, there Is no objection to Its validity 
on the ground of a want of jurisdiction in that court, it Is well settled that 
no greater effect Is to be given to it than It would hâve in the state where 
it was rendered. It has no higher dignity in any other state than In the 
one where It was pronounced; and, hence, If In the courts of the state where 
the judgment was rendered It is Inconclusive, or if it is Inquirable Into there 
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durlng a partlcular perlod or on certain conditions, it will be open to investi- 
gation, to the same extent, everywhere else. Armstrong v. Carson's B:s'rs, 
2 Dali. 302, 1 L. Ed. 391; Green v. Sarmiento, Pet. C. G. 74, Fed. Cas. No. 
5,760; Spencer v. Sloo, 8 La. 290; Curtjs v. Gibbs, 2 N. J. Law, 399; Baugh 
V. Baugh, 4 Bibb, 556; Rogers v. Coleman, Hardin, 413, 420, 3 Am. Dec. 
733; Snjitl» v, NlcoUs, 5 Blng. N. 0. 208, 35 B. C. L. 88. So. if a judgment 
opérâtes in ttié state where it was rendered only In rem, It wlU not else- 
wtiere be enforced In personam. It results concluslvely from thls principle, 
or is ratber inyolved in'it, ttiat If a Judgment, in a state where it Is recov- 
ered, bas not the effect of binding personally the défendants, or any of 
them, in the suit in whieh it was rendered, no greater efCect will be given 
to it In any other state where It is endeavored to be enforced. It dérives 
its obligation only from the laws of the state In whlch it Is pronounced. 
A Judgment créâtes à debt, on the ground that a liabillty is ascertained and 
established by the décision of a tribunal which might rightfuUy adjudicate 
upon it, and such adjudication dérives its whole force and effect from the 
laws of the state under whose authorlty it Is made. * » •" 

That court added: 

"There is nothlng in our national constitution on thls subject which, ac- 
cording to any construction which bas ever been clalmed for it, gives the 
judgment of one of the states, when sought to be enforced in another, a 
greater effect than it would hâve In the state where it was rendered." 

There is nothing which precludes this court from determining for 
itself whether the charter exemption claimed exists to the extent 
of granting to the appellant immunity from the ad valorem taxeo 
assessed against its capital stock by the défendant, the city of Mem- 
phis, except the supposed conclusive efïect of the thing adjudged 
in the prior case, which is relied upon as settling the question, 
without looking into the terms of the contractual exemption. Find- 
ing, as we do, that the judgment in the prior case is not, under the 
law of Tennessee, conclusive when the second suit is a demand for 
taxes of other years, subsequently assessed, and that in the courts 
of that state neither party could plead that judgment as a bar to a 
suit for taxes for other years, we are, therefore, not precluded from 
looking into the charter. ïbe opinion of the suprême court of the 
United States in the two cases of Bank of Commerce v. Tennessee, 
i6i U S. 134, 16 Sup. Ct. 456, 40 L. Ed. 645, and Shelby Co. v. 
Union & Planters' Bank, 161 U, S. 149, 16 Sup. Ct. 558, 40 L. Ed 
650, are binding authorities upon :us, and require that we shall hold 
that the capital stock of the appellant bank is not exempt from ad 
valorem taxation by reason of the charter exemption claimed by 
the Union & Planters' Bank. 

The demurrers which raise thé question we hâve discussed were 
properly sustained, and the decree dismissing the bill is accordingly 
afïirmed. 
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DBWING et al. v. WOODS. 
(Circuit Court of Appeals, Founh Circuit November 5, 1901.) 

No. 396. 

QUIBTINS TiTLK— RiGHT OF ACTION— TlTLB OF PlAïNTIFF. 

A court of e<iuity cannot entertain a bill to remove a cloud upon 
ttie tltle to real estate without clear proof of both possession and légal 
title in the complainant; and wliere the bill itself shows that taxes were 
assessed against the land which were not paid, that It was sold for such 
delinquent taxes and purchased by the state, and that a decree has been 
entered by a state court adjudging the title to be in the state, and asks, 
among other things, that the sale of the land as directed by such decree 
be enjoined, it fails to state a case upon which a fédéral court of equity 
can grant relief, i 

Appeal from the Circuit Court of the United States for the Dis- 
trict of West Virginia. 
In Equity. 

John Bassel (E. D.; Talbot, on the brief), for appellants. 
John H. Holt and J. Hop Woods (Samuel V. Woods, on the 
brief), for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and BRAW- 
LEY, District Judge. 

GOFF, Circuit Judge. The bill in this case was filed on the 27th 
day of March, 1896, in the circuit court of the United States for 
the district of West Virginia. Fred Fickey, Jr., the complainant, 
sold his title, claim, and interest in the land in controversy by deed 
of June 21, 1897; and by decree entered on the 30th December, 
1899, — the said Fred Fickey, Jr., having departed this life, — the 
case was revived in the name of Frank Woods, who then owned 
such title to the lands mentioned as Fickey had theretofore pos- 
sessed. The object of the suit was to remove a cloud upon com- 
plainant's title to a tract of 5,000 acres of land situated in the coun- 
ties of Randolph and Pocahontas, in the state of West Virginia. It 
appears from the record that the state of West Virginia on the loth 
day of June, 1866, granted said tract of land to W N. McVeigh 
and others, and that by regular niesne conveyances the said Frank 
Woods claimed title thereto; that the défendants below, when this 
suit was instituted, claimed said tract of land by virtue of two deeds 
made by A. H. Winchester to James H. Dewing, dated February 
25, 1886, and August 23, 1887. The said Winchester claimed part 
of the land by virtue of certain deeds Connecting him with the patent 
to Henry Banks for 36,000 acres, dated July 11, 1795, granted by 
the commonwealth of Virginia ; other part by a deed made by Elihu 
Hutton and wife, dated August 19, 1887; another portion under a 
tax sale in the year 1881 by the commissioner of school lands for 
Pocahontas county ; and another portion (the southern part thereof) 

1 Necesslty of possession in suits to quiet title, see note to Jackson v. Sim- 
mons, 39 O. C. A. 522. 
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under a tax sale made in the year 1887 by the commissioner of 
school lands for said county. The deeds under which the défend- 
ants below claimed title to the land in controversy covered the en- 
tire s,cx)0-acre tract described in the bill as the property of the plain- 
tiff, but during the pendency of the suit in the court below the de- 
fendants disclaimed as to 947 acres, known as the "Hutton Land"; 
and as to this part, on the I5th of June, 1897, a decree was enterèd 
confî,nïliiljg the complainànt's right and title thereto. The record 
,diî;clpée,5 "that the Banks survey covers àbout 2,800 acres of the 
McVeigli grant, and it also plainly shows that the Banks title was, 
and had been for years; at the time the McVeigh patent issued, 
forfeited, both for the nonentry and nonpayment of taxes. There- 
fore the land covered by it was again ôpen to entry and grant, and 
consequently the 5,000-acre patent to McVeigh and others was valid 
and binding, even though a great part of it was inçluded in an older 
grant. It also àppears by the record that the said tract of 5,000 
acres of land was duly entered upon the land books of Rahdolph 
county in the names of McVeigh and others for the years 1869, 
1870, i87;l>iand 1872, and properly assessed and charged with taxes, 
but that the taxes were not paid, and the land was therefore re- 
turned as delinquent, and in due time sold by the sherifï of said 
county because of the nonpayment of such taxes, and purchased 
by the State of West Virginia; that on the ist dày of May, 1876, 
the commissioner of school lands of Randolph county instituted, 
pursuant to chapter 105 of the Code of West Virginia,, proper pro- 
ceedings in the circuit court of Randolph to hâve said land sold for 
the benefit of the school fund, and an order was passed by said 
court, after said land had , beeri surveyed into lots, and the taxes 
duly ascertained, directing the school commissioner to sell the said 
tract of S,ooo acres at public auction, which order is still in force, 
but has not beeri executed, for the reason that the court below in- 
hibited such sale pending this suit, and until its further order. The 
case, having been fully matured, came on to be heard on the plead- 
inga, proceedings, and évidence, when the court below, on the 2ist 
day of June, 1900, entered a decree în favor of the complainant, 
fînding that he was the owner in fee simple of the land described 
in the McVeigh patent, and adjudging that the deeds under which 
the défendants claim conStitute a cloud and an incumbrance upon 
the complainànt's title to said land, and ôrdering that the same be 
canceled, set aside, and declared of no force and eflfect. To this 
decree the appeàl we are now considering was allowed. 

There can be no question as to the jurisdiction of equity of suits 
to remove clôuds upon the title to real estate, but it is just as well 
determined that only those who hâve a clear légal title, connected 
with the possession of land, hâve any right tô ask the aid of a court 
of equity ift removing a cloud on the title to the same. We are 
unable to find with the court below that the complainant is the 
owner of the légal title to the land embraced in the McVeigh sur- 
vey, for it plainly appears fromthe record of this cause that such 
title to said land is held by the state of West Virginia, as adjudged 
by the decree of the circuit court of Randolph county,— a judicial 
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finding that we in this proceeding are not at liberty to ignore. In 
addition, tiie complaiilant's bill admits the nOnpaymeîit of the taxes 
due on the land claimed by him, concèdes the sale of said land and 
its purchase by the state, refers to the decree of the circuit court 
of Randolph county adjudging the title to be in the state, and order- 
ing the sale of the land for the benefitof the school fund, and asks, 
among other things, for a decree restraining such sale. 

Mr. Justice Gray, speaking for the suprême court of the United 
States in Frost v. Spitley, 121 U. S. 552, 556, 7 Sup. Ct. I129, 1131, 
30 L. Ed. loio, I0Ï2, says: 

"Under the Jurlsdictlon and praetice In equity, independently of statute, 
the objeCt of a bill to temove a cloud upon title and to quiet the possession 
of real estate Is to proteet the owner of the légal title f rom being disturbed In 
his possession or harassed by suits in regard to that title; and the bill can- 
not be maintained without clear proof of both possession and légal title In 
the plaintiff. Alexander v. Pendleton, 8 Cranch, 462, 3 L. Ed. 624; FelrsoU 
V. Elliott, 6 Pet. 95, 8 L. Ed. 382; Orton y. Smith, 18 How. 263, 15 L. Ed. 393; 
Grews v. Burcham, 1 Black, 352, 17 L. Ed. 91; Ward v. Chamberlain, 2 Black, 
430, 17 L. Ed. 319. As observed by Mr. Justice Grler In Orton v. Smith, 
'Those only who hâve a clear légal and équitable title to land, connected 
■witb possession, hâve any right to claim the interférence of a court of equity 
to give them peace or dissipate a cloud on the title.' 18 How. 265, 15 L. 
Ed. 394. A person out of possession cannot maintaln such a bill, whether 
his title is légal or équitable; for, If his title is légal, his remedy at law by 
action of ejectment is plain, adéquate, ' and complète, and. If his title is 
équitable, he must aequire the légal title, and then bring ejectment TJnited 
States v. WUson, 118 U. S. 86, 6 Sup. Ct. 991, 30 L. Ed. 110; Fussell v. Gregg, 
113 V. S. 550, 5 Sup. Ct. 631, 28 L. Ed. 993." 

It was alleged in the bill that complainant had a fee simple title 
to the land in controversy, and that he was in possession of the 
same. Tlje record shows that complainant did not when the bill 
was filed, and does riot now, hâve the légal title to the land, and 
therefore it is entirely unnecessary that we consider the matter of 
possession. The facts disclosed by the record relating to the title 
of appellee are as we hâve statéd, and, the law applicable thereto 
being as we hâve quoted, it foUows that there was error in the de- 
cree entered by the court below on June 21, 1900. As the bill must 
be dismissed because it appears that the complainant did not hâve 
the légal title to the land in controversy at the time this suit was 
instituted, and that such title was then and is now vested in the 
state of West Virginia, it will not only be useless, but really im- 
proper, for us to further consider the questions of law and fact 
raised by the pleadings, testimony, and argument. On the bill 
alone the case is against the complainant below. 

The decree appealed from is reversed, and this cause is remanded, 
with directions that the bill be dismissed. Reversed. 
111F.— 87 



578 111 FÉDÉRAL ESPÔ&TBK. 

McILWAINB et al. y. ELLINGTON et al. 
(Circuit Coi^t of Appeals, Fourth Circuit!. November 5, 1901.) 

'r-' ; -NO. m' 

1. ÉmKbiWO ATTÏ) LOAN AsfibèlAtlONB — CôlïTRACTS WITH BORROWmo StoCK- 

HOLDBRS— LaW GOVERlUINa. i 

;Where the bojjii gi^en t>y a borrpwing stockholûer In a building and 
Ipan association is dated and made payable at the home office of the 
association, and It is expressly declared thereln that the eontract shall 
be governed and construed by the laws of the state wLere sucli home 
office is situated, such provision being made to secure tiniformity In the 
eontract» of ail stockjjplders, and Bot ior the purpose of evadlng the 
lïsmry laws of other states* th© contraict is solvable under such laws, al- 
•, ■'thwjghîtlw Siecurlty is situated In aiiother state, where the stockholder 
... .:reisi4ça-.. 

2. Sam'h— ;lNSoiiVKNCY-i-RotE OF SettlkmeNt with Borrowino,Stockhoi.dkk. 

Where the eontract bettrë^i a building and loan association and a bor- 
roTfing, stockholder is govfemed. ;by thàilaw of the state of the associa- 
tion's domicile, under whlch It is valid, such law détermines the rights 
of the parties and the aîuctunt du©: on the eontract in a suit in a fédéral 
court to foreclose the mortgage after tbe. association bas become Insol- 
i\tent, and Its affalrs are belng wound up by a court of equity in its home 
state, notwltbstanding'tbe laws and décisions of the state in which the 
suit Is bfought, ànd' whère the mortgaged property is situated, provide a 
diflereot tulè, and the cotirts of the state refuse to apply any other to 
stilts afCeetlng property thereln. In the absence ôf any! statute declarlng 
sïtch,' Cbatraets agalnst the public policy of the state, and nonenforceable 
against mortgaged land thereln sltuatied. 

8. SaMK— COLLBCTION OF ASSBTS BY RkCEIVÎïB. 

' . iïië'l'ecelver- of an Insblvent building and loan association appointed 
lac^a proeeeding ta wind up its affaira, is not entitled. In a suit to fore- 
cIo$p a nlortgage giyen by >a borrovylng stockholder, to an order author- 
Izing.J^lçi to seli the stock of the défendant, also pledged as securlty for 
thb I6an, the purpôse of the ptoceèdlng in which he wàs appointed belng 

. to i>ay' off such stock toy an équitable distribution of the assets. 

Appeakfrom the Circuit Court of: the United States for the West- 
ern District of North Garolina. 

The Govenânt Building & Loan Association is a Tennessee corporation wlth 
its principal lofflce at Knoxvillè, Tenn. Having become insolvent, a blll 
was filed by rstockholders and credltors lu the circuit court of the United 
States for thé Northern division of thé Bastern district of Tennessee, sitting 
at Knoxvlïlei and the complalnants in this case were appointed recelvers of 
sald assoeiatlon March 1, 1897, to wind up Its affalrs, and ratably distribute 
its assets. • Siibsequently the same complalnants filed an ancillary blll in 
the circuit, court pf the United States for the Western district of North 
Carollna, sitting at Greensboro, in which cause sald court toob ancillary juris- 
diction of the matters piending tmder the original blll in the court in Ten- 
nessee, aââ the complalnalits In this suit were appointed recelvers of the 
assets and eflfects of the sald aBSOCiatlon wlthin the state of North Carollna. 
Among the assets and efCects of said association deposited In its home ofllce 
in Knoxvillè, Tenn., which came to the hands of said receivers, was a sealed 
note or bond for $1,000, dated January 9, 1891, executed by the défendants, 
W. W. Ellington and Laura Ellington, hls wife, secured by a mortgage of a 
lot of ground In Greensboro, N. C, belonging to said Laura Ellington. At the 
time of the application for the loan of $1,000 secured by said bond and mort- 
gage, the said Laura Ellington was the owner of 10 shares of the fourth séries 
stock of said association, which had been issued to her April 28, 1890, which 
sald stock she transferred to the association as collatéral for said loan. By 
the note Ellington and wife promised on or before nlne years from date to 
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pay to the Covenant Building & Loan Association, at its liome oflBce In Knox- 
vllle, Tenn., $1,000, together -with a premium of Ç5 per montli, and Interest 
at 6 per cent, per annum, payable monthly. The note further read as follows: 
'•Tiis note is for money borrowed on ten shares of the fourth séries stock of 
said association, and is secured by a mortgage of even date herewith upon a 
lot of land in the county of Guilford and state of North Oarolina. Now, if 
■we pay promptly the monthly interest on said sum of $1,000, and the 
monthly premium of $5.00 bid by us for said loan, and the monthly payment 
on said shares of stock, and any fines assessed under the rules of said associa- 
tion, and the taxes, f * * and the premium necessary to keep the house 
on said lot insured • • * until the said stock becomes fully paid in and 
of the value of ?100 per share, then it is understood that upon the surrender of 
said stock to said association this note shall be deemed fully paid and can- 
celed. But if we fail to pay promptly, when due and payable, the said taxes 
and Insurance premiums, or default in payment of said monthly interest, 
flnes, monthly premiums, and monthly payments on said stock for a period 
of six months after the same are due, or any installment thereof is due, then, 
at the option of said association, the whole indebtedness evidenced by this 
obligation (including the taxes and Insurance premiums due or paid by said 
association) shall at once become and be due and coUectiblf, and a foreclo- 
sure of said mortgage in the manner therein provided may be had. It is 
further understood that this note is made with référence to and under the 
laws of the state of Tennessee, and, if paid before seven years from its 
date, such rebate from the premium included theréin will be allowed as the 
board of directors of said association shall deem équitable." The mortgage, 
in its conditions, followed the terms of the note, with the usual provisions 
for a foreclosure sale in case of default. Default having been made in the 
payment of the balance claimed by the receivers as due under said note and 
mortgage, the said receivers prayed leave of the said circuit court of the 
United States for the Western district of North Oarolina to file a foreclosure 
blll against the said W. W. and Laura Ellington in said court, which leave 
was granted, and thereupon this bill was filed by McIUwaine and Ashmore, 
citizens of Tennessee, against said Ellington and wife, citizens of North 
Oarolina, praying that account be taken of the amount due under said note 
and mortgage, which the complainants claimed amounted to $592.50, and 
for a sale in default of payment. 

The complainants, in their said foreclosure bill, averred as follows: "(14) 
That, as your orators are advised and believe, and so aver, the insolvency of 
the said association, and the appointment of the said receivers as aforesaid, 
bas caused ail the bonds and mortgages held by It and owing to it, includ- 
ing the bond and mortgage aforesaid, to mature, and become immediately 
payable. (15) That the contracts were made payable and solvable in the 
state of Tennessee, at the home oiHce of said corporation, a Tennessee cor- 
poration. That they were made with express référence to the laws of Ten- 
nessee, and that under said laws, as your orators are advised and believe, 
and so aver, that they were and are valid, légal, and binding, and free from 
any and ail iliegality. (16) That there has been paid to the said association 
upon the said stock of the défendant the sum of $462. That there has 
been paid as interest upon said loan $359.50, and as premiums thereon 
$359.50. (17) That as your orators are advised and believe, and so aver, 
in View of the insolvency of said association, the proper mode of settlement 
with the défendants as borrowers is that which has been adopted by the 
circuit court of the United States for the Northern division of the Eastern 
district of Tennessee in the principal cause, and by this honorable court in 
the cause of I. S. Lauer et. al. vs. The Covenant Building and Loan Associa- 
tion, by decree dated May 3, 189Y, as the rule of settlement between the said 
receivers and ail borrowers from said association. That a copy of said de- 
cree, marked 'Exhibit O,' is hereto attached, and made a part thereof. (18) 
That, in accordance with this gênerai rule, the said défendants should be 
charged with, and required to pay, the amount actually borrowed by them 
from the said association, together with simple interest thereon at the rate 
of six per cent, per annum from the date of the loan. That they should be 
credited on said bond with the Interest and ail premiums paid to the associa- 
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tlon as of ttle dates of the payments of such Interest and premlums, the 
calcùlation belhg made upon the • prlnciple of partial payments. (19) That 
in arriving at the amount due from said défendants there should not be 
credlted updxt sald mortgage debt the payment of any dues upon stock, and 
they Shotiïd not be regarded as partial payments upon sald Indebtedness. 
That Sàld défendants should be treated, as to the payment of dues made 
upou stock, the same as Investlng stockholders. That, after ail llabllltles 
of défendant herein and ail other borrowers from sald assoeiation shall hâve 
been pald, the fund oùght to be distrlbuted pro rata among the borrowing 
and honborrowing stockholders upon the basls of the amoimt pald by them, 
respectlrely, as dues upon stock. (20) That ail questions as to the amounts 
of monthly dues upon the sald stock, and thelr application, and the rights 
and llabllltles of the défendant herein as a stockholder should be reserved 
untll the final settlement of the affalrs of sald association lu the hands 
of the sald recelvers and under the direction of the circuit court of the 
TJnîted' States for the Northern dlTlsion of the Eastern district of Tennessee 
and for the Western district of North Carollna, when the value of the stock, 
as dependlng upon the monthly dues pald lu upon It, and the losses of the 
associa tloUj the Tlsk of whlch was assumed by the said défendant and 
other stockholders, shàll be determined, and the rights of the said défend- 
ant in the premises and of ail other stockholders shall be ascertained and 
declared by the sald court, or: élse your orators, receivers as aforesaid, should 
be authorized.and empoweredby the Court, for the purpose of maklng final 
settlement and conjpromise with the défendants herein, and with ail other 
borrowers, to allo-w sUch borro-vvers crédit upon the balance found due from 
them as sald borrowers the value of thelr stock, or stock payments, after 
making a careful and conservatlVe estlmate of such value, taking into con- 
sidération the conditions and sUrroundlngs of the assets in thelr hands and 
inaking due allô wance for ail iprobable losses and dépréciations in Value, as 
well as probable expenses to be ihcurred in the collection of the assets and 
administration of the trusts." 

The rule'of settlement establlshed and decreed by the circuit court of the 
United States for the Northern division œf^the Eastern district of Tennessee, 
a oopy of which decree was "Exhlbit G," and whlch was adopted by the 
circuit court of the United States for the Western district of Noith Oarolina 
by a spécial order signed June 19, 1807, as the gênerai rule of settlement for 
ail settlements by the receiverswith the borrowers In the Western district of 
North Oarolina, was, in substance, &s follows: (1) That the borrower be 
charged with the amount actually barrowed, together with 6 per cent, interest 
frdm the date of the loan. (2) That'the borrower be credited upon the loan 
with the interest and premium- pald as of the dates of payiuent, the calcùla- 
tion to be made upon the prindple of partial payments. (3) That the bor- 
rower be not credited with the payment of dues upon stock, they not to be 
regarded as partial payments upon thel Indebtedness. (4) That the borrower 
be treated, as to the payments of dues upon; Stock, the same as investlng 
stockholders; the fund for distribution to ' be distrlbuted pro rata among 
borrowers and nonborrowing stockholders upon the basls of the amount 
pald by them, respectively, as dues Upon stock. The recelvers were further 
authorized, in maklng settlements: with borrowers, for the purpose of settle- 
, ment and compromise to allow borrowers crédit for the estimated value of 
thelr stock payments, after makiûg a careful estlmate of such value, allow- 
tagfor ail probable losses and diepreclations and the probable expenses to 
îbe Incurred in coUecting the assêtSiJmd administering the trusts. 
■: The défendants, Ellington and wlfe, aufSwered the bill. They alleged that 
the note or bond and mortgage were- made and executed in the state of 
North Carollna, and.not in Tennessee;: and were North Oarolina contracts, and 
-to bé coûstrusd* and eltect to be glven them, accordlng to the laws of North 
Garolina;: that itiiieîassociatlonhad a' local board and a secretary In Greens- 
'boBOt.Ni Cii and that the contraet was made payable in Tennessee to avoid 
tiieusury law tn force in North CaFoïlna;j that the 10 shares of stock were 
Issued tosaid Laura Ellington upon the.understanding that, if she subscribed 
for the, stock, she was to hâve a loanof $1,000 at 6 per cent, which was the 
blghest l^alrate in, North Carolina» and that the money borrowed was to 
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"Be expended In building a house upon the mortgaged land; that sald con- 
tracts are not légal and binding, but were a scheme to obtaln usurious and 
Illégal interest, and are void so far as they exact a greater rate of Interest 
tban 6 per cent; and tliat ail payments made by her, whether as Interest, 
premium, or dues, ought to be credited on said loan, and that upon a légal 
computation they hâve fully repald said loan, with légal Interest, and hâve 
in fact overpald said debt 

Testimony veas taken to show that by the statute law of Tennessee, and 
by the construction put upon those statutes by the courts of Tennessee, the 
■f.oregoing rule of settlement adopted by the United States circuit court at 
KnoxvIUe was the rule of law established by the state courts of Tennessee 
applicable in that state to settlements between iusolvent building and loan 
associations and borrowing stockholders; also to prove that upon a careful 
estimate of the value of the stocli payments, allowing for losses and expenses, 
40 per cent was found to be a fair estimate of the value of the stock to be 
credited on loans of borrowing shareholders. The cause came to a hearing 
on the bill, answer, and testimony, and the circuit court, by its decree of 
December 8, 1899, held that the monthly payments for stock dues, to wit, 
$6, and the monthly payment of $5 for interest and $5 for premium, making 
$16 per month, veere to be credited on the loan, and that the défendant had 
overpaid the amount of the loan and interest Ç9.42. The court further de- 
creed that the défendants, as stockholders of the association, were liable 
to the receivers for their share of the losses of the association, and that the 
mortgage should not be released, but should remain as security for the de- 
fendants' pro rata share of said losses and deflciencies; and charged the 
costs of the case against the défendants, Ellington and wif e. From this de- 
cree the receivers hâve appealed. They assign as error that the court should 
hâve decreed that the receivers were entitled to recover the amount claimed' 
in their biil of complaint, and were entitled to foreclose the mortgage if the 
amount was not paid; that the court erred in allowing the stock dues to be 
credited, and in not decreeing that défendants were not entitled to crédit 
on the mortgage debt for the stock dues paid by them; that, the contract be- 
ing a Tennessee contract, the court erred in not holding that the rule of 
settlement established by the laws and décisions of Tennessee should be fol- 
lowed; that the court erred in not decreeing that the stock, being also pledged 
for the debt, should be sold to meet any deflciency caused by the land not 
bringing the amount of the debt, costs, and expenses of sale. 

John W. Hinsdale, for appellants. 

John N. Wilson (Levi M. Scott, on the brief), for appellees. 

Before GOFF, Circuit Judge, and MORRIS and WADDILL, 
District Judges. 

MORRIS, District Judge (after stating the facts). The learned 
circuit judge had questions identical with those in this case before 
him in the case of Mcllwaine v. Iseley, and, having very carefully. 
considered them, he announced his conclusions in an opinion which 
is reported in 96 Fed. 62, and in the supplemental opinion in the 
same volume at page 775. Having considered ail the facts of 
Iseley's Case, which in essentials did not differ from the présent 
case, he found that by express terms, and by the explicit under- 
standing and intention of the parties as expressed in the note, the 
subscription to stock and the loan were Tennessee contracts; that 
they were consummated at Knoxville, in that state, and ail dues and 
payments were required to be paid there ; and that it was not so 
made a Tennessee contract to évade the usury laws of North Caro- 
lina, but for the reason that, the association having borrowing and 
nonborrowing shareholders in many other states, it was necessarj^ 
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that it should hâve one uniform rule of construction of its contract, 
in order to insure equality, uniformity, and mutuality among ail its 
mémbefs. We fully agrée with the learned circuit judge that the 
contract in this case was a Tennessee contract. The circuit judge 
further found that under the rule of law of Tennessee the contract 
in this case was légal and vaHd, and free from the imputation of 
usury; Had the association still been a solvent and going concern, 
the mortgagors would hâve been required to settle with it according 
to the terras of their contract. The Tennessee law was proved in 
the case by the testimony of Tennessee lawyers familiar with the 
rulings of the courts of that state, and the circuit judge also referred 
to the décisions of the following Tennessee cases, wliich fully estab- 
lish thèse rules: McCauley v. Association, 97 Tenn. 421, 37 S. W. 
212, 35 Iv. R. A. 244, 56 Am. St. Rep. 813; Post v. Association, 
97 Tenn. 408, 37 S. W. 216, 34 L. R. A. 201 ; Rogers v. Hargo, 92 
Tenn. 35, tào S. W. 430 ; Hughes v. Association (Tenn. Ch. App.) 
46 S. ; W.. 362. 

They circuit judge further found that by the laws of North Carolina 
— the State in which the mortgaged land was situated, and in which 
this prbceeding to foreclosure was prosecuted — ^the rule was différ- 
ent, ahd that by the décisions of the suprême court of North Carolina 
such a contract would be held unconscionable and usurious, and not 
to be enforced, and, if the association were solvent, the rule of set- 
tlement under the North Carolina décisions would be to charge 
the borroAver with the sum loaned and interest from the date of the 
loan, and to crédit him with ail sums paid as interest, premium, and 
stock dues as partial payments. Meroney v. Association, 116 N. C. 
882, 21 S. E. 924, 47 Am. St. Rep. 841 ; Rowland v. Association, 116 
N. C. 878, 22 S. E. 8. The rule of settlement between the associa- 
tion and its borrowing members would be very différent under the 
North Carolina law from that which would be the rule if the Ten- 
nessee law governed. While this association, if solvent, would hâve 
been entitled to hâve collected a considérable sum from the défend- 
ants had the account between them been stated in accordance with 
the Tennessee law, the défendants would hâve overpaid by $9.42 the 
amount which the association could hâve claimed from them if the 
relations between them were governed by the North Carolina laws. 
This association is, however, not solvent, but is insolvent. The rule 
of settlement between the borrowing members and the association is 
in both Tennessee and North Carolina différent, when the associa- 
tion has become insolvent, from that which prevails in each state 
when it is solvent. In Tennessee, when the association has become 
insolvent, its receivers are by the law of Tennessee, in settling with 
the borrowing members, permitted to charge them with the amount 
loaned and interest thereon at 6 per cent., and to give them crédit for 
ail payments of interest and premium as partial payments, but not to 
crédit theni with the monthly payments for stock dues or member- 
ship fées, as to which they are treated as other stockholders, and are 
entitled to only their pro rata share in the distribution of the corporate 
assets. See Tennessee cases heretofore cited. In North Carolina, 
as the circuit judge has held, borrowing stockholders of an insolvent 



m'iLWAINE V. ELLINGTON. 583 

association, in addition to the amount which they would owe the 
association were it solvent, are liable to contribute their proper pro- 
portion of the losses chargeable to their share of advanced stock for 
the benefit of the other members of the association. Meares v. 
Davis, 121 N. C. 126, 28 S. E. 188; Thompson v. Association, 120 
N. C. 420, 27 S. E. 118; Williams v. Maxwell, 123 N. C. 586, 31 
S. E. 821. It thus appears that, while the rule of settlement between 
an insolvent association and its bprrowing shareholders is stated in 
différent language by the courts of Tennessee from that which is 
used by the courts of North Carolina, yet those rules are in their 
practical results hardly distinguishable. The question as to which 
rule should govern, however, was strenuously contested before the 
circuit judge, and subsequently on appeal before this court. The 
circuit judge, having found the stock subscription and loan to be 
a Tennessee contract, then considered the question whether, as the 
performance of the contract was secured by a mortgage of land in 
North Carolina, and the object of this suit was a foreclosure and 
sale of the land because of default, the circuit court was controlled 
by the North Carolina décisions for the purpose of such a proceeding 
in North Carolina, and was bound to treat the contract as a North 
Carolina court would treat it. As to this question the circuit judge 
held that the gist of the action was the mortgage of land in North 
CaroHna, and as the North Carolina courts had decided that such 
a mortgage to secure a loan of money under such a contract, when 
the money was to be used in North Carolina on the mortgaged land, 
could not be enforced except to the extent of requiring the repay- 
ment of the principal and simple interest at 6 per cent., crediting ail 
payments as partial payments on the loan, the circuit court of the 
United States sitting in that state was controlled by those décisions 
as in the nature of a rule of property. The circuit judge accordingly 
held that the North Carolina rule of settlement should be applied, 
and so decreed. The appellants assigned this as error. 

In accordance with an accounting under the North Carolina rule, 
the circuit judge decreed that the défendants were found to hâve 
overpaid the amount with which they were chargeable by the sum of 
$9.42, but that they were still liable for their proper proportion of 
the losses chargeable to the shares of advanced stock for the bene- 
fit of the other members of the association, and that the défendants 
were not entitled to hâve the mortgage released, but that it should 
stand as security for the ultimate payment by the défendants of their 
pro rata contribution to such losses and deficiencies. We do not 
agrée with the learned circuit judge in his conclusion that, because 
this was a suit to foreclose a mortgage of land in North Carolina, 
given to secure the performance of the Tennessee contract, the 
North Carolina rule for the construction of the contract must pre- 
vail. When, by the rule applicable to the construction of the con- 
tract, the amount due thereunder is ascertained, then the mortgage 
stands as security for the payment of that amount. As to the pro- 
ceedings to foreclose the mortgage and the manner and terms of 
sale, the terms of rédemption of the land from the sale, and similar 
matters, the laws of the state where the land lies do control. Brine 
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Y.Inaurancç Cp., 96 U- S. 627, 24 h- Ed. 858; Insurance Co. v. 
Çushman, 108 y_. S, 51, 2 Sup. Ct. 236, 27 L. Ed. 648. But the 
pj-çjsënt queètion is not with regard to the proceedings to obtain pay- 
ment I)y a sale of the land, but the question is whether the amount 
due ûndpr this contract, which is valid by the Tennessee law, is to 
be détermiped by that law, or whether the contract is to be treated 
as Hsûrioûs, as it is held tô be under the décision of the North Caro- 
lina courts. The weight of authority would seem to be that, if the 
contract is valid by the laws of the state where made, the amount due 
under it is to be ascertained by those laws, and the security is liablé 
for that amount, although situated in another state. It is to be 
noticéd that there is no législation of North Carolina declaring such 
a contt'a,çt ,as this against the public policy of North Carolina, and 
nonenforceable against mortgaged land there situated. 

In Beridèy v. Townsend, 109 U. S. 665-668, 3 Sup. Ct. 482-484, 27 
L. Ed. 1065, 1066, speaking of a decree for foreclosure of a mort- 
gage of land in Michigan, the suprême court said: 

"The Ian4 Is In Michigan, the notes and mortgage were made and payable 
in Michigan, and by the law of Michigan, as settled by repeated and uniform 
aecisions of the suprême court of that state,. the stipulation to pay an attor- 
ney's or soliçltor's fee of à flxed sum Is unlawful and vold, and eannot be 
enforced In foreclosure, either under the statutes of the state or by a bill in 
equity, ♦ • • Upon such a question afiCecting the valldity and eflfect of a 
contract Hiade and to be performed in Michigan concerning land in Michi- 
gan, the lâws of the state would govern in proceedings to enforce the contract 
in a fedëM Court held withln the state." 

In Bedford v. Association, 181 U. S. 227-242, 21 Sup. Ct. 597-602, 
45 L. Ed. 834-845, which was a foreclosure suit brought in the cir- 
cuit court of the United States for the Western district of Tennessee 
to enforce a mortgage of land in Teni^essee, executed to a New 
York corporation, among the other défenses it was urged that the 
contract vyas userions, and as to that défense the suprême court 
of the United States said : 

"Besldes, the transactions were not usurlous under the laws of New York, 
where the notes were payable. * • • Therefore the principle expressed 
In Miller v. Tiffany, 1 Wall. 298, 17 L. Ed. 540, applies. It was said in that 
case: 'The gênerai principle in relation to contracts made in one place to be 
performed in another Is well settled. They are to be governed by the law 
of the place of performance, and, if the Interest allowed by the law of the 
place of performance is higher than that permltted at the place of contract, 
the parties may stlpulate for the higher interest without incurring the peual- 
ties of usury. The converse of thls proposition is also well settled. If the 
rate be higher at thé place of the contract than at the place of performance, 
the parties may lawfully contract in that case also for the higher rate.' See, 
also, Andrews v. Pond, 13 Pet. 78, ID h. Ed. 61; Junction R. Co. v. Bank of 
Ashland, 12 Wall. 226, 20 L. Ed. 385; Scotland Co. v. Hill, 132 U. S. 107, 
10 Sup. Ct. 26, 33 h. Ed. 261; Cromwell v. Sac Co., 96 U. S. 57, 24 L. Ed. 681; 
Cockie V. Flack, 93 TJ. S. 344, 23 L. Ed. M9." 

In Loan Co. v. Cannon, 96 Tenn. 599, 36 S. W. 386, 33 L. R. A. 
112, 54 Am. St. Rep. 858, a note secured by mortgage of land in 
Tennessee. was given tç a Minnesota building association, and made 
payable in Minneapolis. The court said: 

"The second assignment of error Is that the note and mortgage were both 
usurious on their face and nonenforceable.. As aiready stated, the note 
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stipulâtes on Its face to pay five per cent Interest per annum and five per 
cent, premlum per annum at the office of the company at MlnneapoUs, Minne- 
sota. This contract is a Minnesota contraet, and is expressly authorized by 
the charter of the company and the laws of that state, which bave been 
dlstinctly proved and appear on the record." 

Another case in point is Association v. Rector, 38 C. C. A. 686, 98 
Fed. 171. This was an appeal from the circuit court for the Eastern 
district of Arkansas in a suit to foreclose a mortgage of land in 
Arkansas. The appellant was an Alabama corporation. The circuit 
court of appeals for the Eighth circuit said: 

"Is this contract valid under the laws of Alabama? This is the only ques- 
tion in the case. The contract was made and was to be performed in the 
State of Alabama, and its validity and effect must be determined by the laws 
of that State. * * * The validity and légal effect of this contract must be 
tested by the laws of Alabama and the décisions of the suprême court of 
that State construing those laws, and not by the laws and décisions of other 
States. Applying that test, we find that xmder the laws of Alabama, as 
construed by the suprême court of that state, the contract in suit is not 
usurlous." 

The decree of the circuit court for Arkansas was reversed, and the 
case remanded, with instructions to rendçr a decree for the sum 
found due, treating the contract as vaHd, and not usurious. 

Another case is Andruss v. Association, 36 C. C. A. 336, 94 Fed. 
575. This was a bill to foreclose a mortgage of land in Texas, exe- 
cuted to a building and loan association incorporated in New York. 
The circuit court of appeals for the Fifth circuit held that, under the 
laws of the state of New York, the contract was valid, and not 
usurious, and that the mortgage of land in Texas was enforceable 
according to the terms of the contract. 

The case of MacMurray v. Gosney, 106 Fed. 11, in the circuit 
court of the United States for the Western district of Pennsylvania, 
was a suit by the receivers to foreclose a building association mort- 
gage givèn to an Illinois corporation on land in Pennsylvania. Cir- 
cuit Judge Acheson appliéd the rule of settlement adopted by the 
United vStates circuit court for the Southern district of Illinois, and 
refused to apply the rule, more favorable to the borrower, estab- 
lished by the suprême court of Pennsylvania in like cases. 

Thèse décisions in building and loan association cases, several of 
them decided since the ruling in the présent case now appealed from, 
appear to us, in the absence of législation by the state of North Caro- 
lina controlling the enforcement of a mortgage of land in that state 
given to a foreign building and loân association, to establish the 
rule that such a mortgage is enforceable for the amount of the con- 
tract secured, provided it is a contract to be performed in the for- 
eign state, and to the extent that it is lawful under its laws. The cir- 
cuit judge, while not applying the rule of settlement in this case 
established by the Tennessee décisions, did, by his final decree, 
adopt the method of settlement sanctioned by the décisions of the 
suprême court of North Carolina by the cases hereinbefore cited, 
by which the borrowing stockholder is required to contribute to the 
losses in respect to his advanced shares. In accordance with this 
method of settlement, it was decreed that Ellington and wife were 
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lUble as stockholders for their pro rata share of the losses of the 
Covénant Building & Loan Association, and that the mortgage 
should ht»t be released, but that their pro rata share of the losses 
and deficiencies should be secùtîfed by said mortgage, and the mort- 
gaged land remain charged with that liability. This although not 
strictly thé rule of settlement adopted by the court of primary juris- 
diction in this receivership, which we hold to be the proper rule, y et 
it is for practical results hardly distinguishable and quite équitable, 
and was not appealed from by the défendants, and therefore we do 
not think the appellees should be charged with the costs of this 
appeal. 

The f urther contention of the appellants that in a proceeding like 
the présent one to wind up and distribùte the assets of an insolvent 
builditig and loan association the pledged stock should be decreed 
to be spld in the event that the land should not bring sufficient to 
pay the borrowers' debt, is without merit. The object of the pro- 
ceeding îs to pay oflf the stock by an équitable distribution of the 
assets. 

Decree modified in accordance with this opinion. 



PENNSYL VANIA K. 00. v. MARTIN. 
(Circuit Oourt of Appeals, Thlrd Circuit. November 11, 1901.) 

1. Railkoadb— Injury to Licensbe — Permitting Use op Path on Right of 
Wat. 

Plaintiff was walklng along a path on the right of way of defendant's 
rallroad, neav the track, when he was struck and Injured by a pièce of 
brake shoe, >hich broke and flew ofC from a passlng car. The path was 
Used to fiome extent, without objection from défendant, by passengers 
going to and from a station near by, and plaintlfC testlfied that, when 
Injured, he was on hls way to such station to meet a passenger, who was 
expected to arrive an hour later, and whom he desired to see on business 
of hls own. PlaintlfC and others alSO ùsed the path In going to and 
from their work. Beld that, conceding that plaintiff might hâve been 
considered as belng on the right of way by defendant's invitation, had 
it been near the time for the arrivai of the train which he expected to 
meet, under the çtrcumstances shown he was at most merely a licensee, 
to whom défendant owed no duty of protection, except from wanton or 
willful In jury. 

a. Bamb— NboliGencb— Breaking of Brake Shoe. 

A rallroad company is not chargeable with négligence because of the 
breaking of a brake shoe on a car in one of its trains, where it was not 
foo much worn f or use, and, so far as any inspection would hâve shown, 
had n6 defeCt which éught to hâve proihpted its rcjection, and where the 
car and shOe were tnliy inspected but a few hours previously, and ho 
defect was at that tlmè apparent, elther in the shoe or wheel, which 
would cause tlie shoe to break. 

S. Trial— DiKEOTioN of Verdict. 

Where thè évidence is so eonclusive that the court, In the exercise of a 
90und jUdiÇiiEil discrétion, would be com^elled to set aside a verdict In 
Opposition to 11, the trial Judge should direct a verdict, when requested. 

In Error to the Circuit Court of the United States for the Dis- 
trict of New Jersey. 
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Alan H. Strong, for plaintiff in error. 
C. H. Beasley, for défendant in error, 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

DALLAS, Circuit Judge. The plaintifï (below) sued to recover 
damages for personal hurt, whicii (as he claimed and we may as- 
sume) was infîicted upon him by a pièce of iron, part of a brake 
shoe, which was projected from one of the cars of a rapidly moving 
train of the défendant (below) and struck the plaintifï, who wâs walk- 
ing alongside the track. It lias been properly conceded that, if the 
case should hâve been submitted to the jury at ail, the instructions 
which accompanied its submission would not hâve been open to 
criticism ; but the learned trial judge was asked to direct a verdict 
for the défendant, and his refusai to do so is hère assigned for error. 
Consequently, the question now for décision is, was there any évi- 
dence to sustain the verdict, which was in fact, and by allowance of 
the court, rendered for the plaintifï? Or, to state it with more par- 
ticularity, was there any évidence to support the fîndings which were 
in law essential to warrant that verdict, viz. (i) that the défendant 
owed the plaintifï a duty of care, and (2) that that duty, if owing, had 
not been discharged? 

I. The plaintiff was employed in the Equitable Pottery, from a 
gâte of which there was a path upon the defendant's right of way, 
running alongside the rails for a considérable distance to a station 
platform, and thence over that platform to a public street in the city 
of Trenton, called "Lalor Street," which adjoined the station and 
crossed the track at, or nearly at, right angles therewith. This path 
had for a long time, without objection by the railroad company, been 
used by the employés of the pottery in going to and from their work. 
The plaintifï was walking upon it at the time of the accident, and, 
if he had then been going to his home, he would hâve been, though 
not a trespasser, a licensee simply, to whom the défendant would not 
hâve been liable, except for wanton or intentional injury. But there 
was évidence that this path had been also used, with the company's 
acquiescence, as a way to and from its station, by persons taking or 
leaving trains at that point ; and the plaintifï testified that upon the 
occasion in question he was going to the station to await the arrivai 
of a passenger by a train which was due there about an hour later, 
He said: 

"I was going there to meet a frlend of mine on some business. • • * 
I did not make any appolntment with him, but I wanted to see hlm on par- 
tlcular business. * * ♦ I wanted to see Mr. Rlstow for the purpose of 
getting some priées of saggers by hlm." 

This testimony was adduced to maintain the plaintiiï's theory that 
he was upon the defendant's property, not by suflferance merely, but 
by its implied invitation, and that therefore the company's relation 
to him was such as entitled him to-the exercise of care upon its part. 
We, however, are of opinion that, assuming the truthfulness of the 
testimony, the facts shown by it do not admit of the inference which 
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the jury was permitted to deduce from them. The learned judge în 
his charge said: 

"Now, then, If you corne to the conclusion that he was on hIs way across 
the land of the défendant by the impUed Invitation of the défendant, for a 
purpose connected wlth the business of the rallroad Company, then you hâve 
to consider a stlll further question [the question of négligence]." 

We agrée that, if there had been any évidence from which the con- 
clusion that the plaintifï was on the defendant's land by its implied 
invitation could hâve been legitimately reached, this instruction 
would haVC' been unobjectionable ; but, as we haye said, we are of 
opinion that such conclusion was legally impossible upon any view 
which could reasonably be taken of the facts shown, and therefore 
we think that the peremptory instruction which was requested ought 
to hâve been given. Had the plaintifï been upon the platform, at or 
about the time for the arrivai of a train, for the purpose of meeting 
a passenger to arrive by that train, it may be that his motive or 
reason for desiring such meeting would not hâve been a material 
subject of inquiry. In Gillis v. Railroad Co., 59 Pa. 143, 98 Am. 
Dec. 321, it was said: , 

"Had It been the hour for the arrivai or departure of a train, and he had 
gone there to welcome a. comlng or epeed a parting guest, It mlght very 
weli be p{>ntended,that he was there by authority of the défendants, as much 
as if he vcas actually a passenger." 

But, assuming, without now deciding, that one who goes to a rail- 
road station, at or near the hour for the arrivai of a train, to meet a 
passenger» is, without regard to his inducing purpose, there by in- 
vitation to be implied fronj a gênerai and allowed custom, still the 
façts of thjs case are peculiar and distinguishing. The plaintifï was up- 
on the defendant's right of way, as wçre several others of the pottery 
workmçn who were adpiittediy but licensees ; and it is he who sets up 
the object he had in view, as taking him out of that category and au- 
thorizing him to be there as much as if he had been actually a pas- 
senger. But he was wherç even one who purposed to become a 
passenger jyould not, ^t the time and under the circumstances, hâve 
been entitled tg) protection. The défendant was under no obligation 
to exercise, e^pecial care respecting this particular part of its road- 
bed beyondrwhat was requisite to avoid injury to those whose use 
of it was tha,t ; which had been sanctiqned. Its acquiescence in the 
adoption of the adjacent path by passengers, as a means of going to 
and from the Lalor Street station, did not impose upon it a duty to 
regard the condition of ail cars which might pass near it at any time, 
without référence to the hours for the, arrivai and departure of its 
trains at or froim "Lalor street. It was not bound to take précaution 
for its safety, except when the authorized use could properly be made 
of it, and might reasonably be anticipated. In allowing passengers 
to go by this jîath to trains ready or about to become ready to re- 
' ceive theni, the company did not invite any one, even when intending 
to ultiipàtely become a passenger, and, a fortiori, if not so intending, 
to go by that way, pr hy.any othpr, to its station long before train 
time, in ordèr that he iiught loiter there for an hour or more to await 
an interview with a third person upon a subject with which the com- 
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pany was not in the least concerned. Such a use can in no way be 
connected with the purposes for which the station was constructed. 
It is not a use which passengers usually make, or are impliedly in- 
vited to make, qf it. The purpose is solely that of the particular 
user, and consequently he is, at most, but a Hcensee, to whom the 
Company owes no duty but such as pertains to that voluntarily as- 
sumed relation. GilHs v. Railroad Co., 59 Pa. 129, 98 Am. Dec. 317; 
Railroad Co. v. Aller (Ohio) 60 N. E. 205. As was said in Har- 
greaves v. Deacon, 25 Mich. i (quoted with approval in Railroad Co. 
V. Schwindling, loi Pa. 263, 47 Am. Rep. 709) : 

"We hâve found no support for any rule which would protect those who go 
where they are not invited, but merely with express or taclt permission, from 
curiosity or motives of private convenience, in no way connected with busi- 
ness or other relations with the occupant." 

2. If the existence of the duty alleged to hâve been owing by the 
défendant to the plaintiff had been established, yet the issue as to 
defendant's négligence should, in our opinion, hâve been withdrawn 
from the jury. It is undoubtedly true that in actions like this the 
question of négligence is ordinarily for the jury, under proper di- 
rection. But it is too well settled for controversy that when the 
évidence is so conclusive that the court, in the exercise of a sound 
judicial discrétion, would be compelled to set aside a verdict in 
opposition to it, the trial judge not only may, but should, when re- 
quested, give binding instructions; and the présent case, we think, 
plainly called for the application of this rule. The brake shoe, a 
part of which struck the plaintiff, was not too much worn for use, 
and, so far as any inspection would hâve disclosed, there was nothing 
which ought to hâve prompted its rejection. A slight flaw in the 
iron became apparent after it broke, but could not hâve been previ- 
ously observed. Thèse facts were not controverted. On the con- 
trary, the plaintifif tried his case upon the theory that the fracture of 
the brake shoe was caused by a flattened wheel, and to sustain this 
theory he produced but a single witness, whq testified that it was his 
opinion that the breaking of the shoe was due to that cause. He 
also testified that a flattening of "about half an inch in the center" 
might produce such a fracture ; that a wheel might become flattened 
to that extent in running one mile, and that "it would maké the 
wheel go thud, thud, * * * gvery time it revolved aroUnd," 
which "would be quite a noticeable thing." This is the substance 
of ail the évidence which the plaintiff produced upon the question of 
négligence, and we strongly incHne to the opinion that, if a judg- 
ment of nonsuit had been entered, the case would hâve bègn properly 
disposed of ; for it had not been made to appear that the railroad 
Company had omitted any précaution which it ought to hâve taken, 
or that by the exercise of ordinary care the flattening of a wheel 
could hâve been either prevented or remedied while the train was 
running between stations situated more than a mile apart. 

The action of the court below in overruling the nonsuit is, how- 
ever, not subject to review. The only spécification to be dealt with 
is that which allèges that the court erred in refusing the motion of 
the défendant to direct a verdict in its favor, and under that specifica- 
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tiGri/àH tlife évidence, as wêll that adduced by the défendant as by 
thé plaînt'iff, is for considération ; and that which was presented on 
béhâl'f of the défendant, and in no way met or answered on behalf 
of the piaintifï, absolutely réfutes his charge of négligence. It 
shows that the cars whicH coraposed the train in question were in 
Camden for about four hours before they started for Trenton; that 
the Company had an establiShed system of inspection, the reasonable 
adè'quacy of which seems to be unquestionable, and at ail events 
was not' impugned. In pursuance of this system, and during the 
time that the car to which this brake shoe was attached was at 
Camden, it was several times inspected, and at each inspection the 
wheels, brake shoe, etc., were examined, and no flat wheel, or defect 
in the Shoe, was discoveréd.' Moreover, . the engineer and the con- 
ductor of the train testified that they listen for flat wheels, and can 
hear the noise they màké, but that they did not discover the prés- 
ence of any such wheel upon that train on that day. There was 
other testimony tending to prove due care, but it is unnecessary to 
ref er tb it. It is enougH to say that we hâve found no évidence 
whatever of any négligence on the part ôf the défendant, and it fol- 
lows that the judgment of the circuit court must be reversed, and it 
is so orderèd. 



UNITED STATES, to Use of SCHUMACKER, v. McINTYRE et al. 

(Circuit Court, D. Colorado. Noyember 5, 1901.) 

No. 4,049. 

1. COITTBAOTS— CONSTRUCTIOK. 

The principal défendant had a contract wlth the United States for the 
érection of a government building, and contracted with one R. to furnlsh 
the stone; the contract giving hJm the rlght, on R.'s default, to taise 
possession oî the quarry and complète the contract at R.'s expense. R., 
iot having sufflcient nionéy to open and operate his quarry, borrowed 
from plaintiff, giving his note, secured by an assignaient of his interest 
In the contract. Afterwards a tripartite agreement was made, by which 
défendant Wfts to pay to plaintifC ail sums due R. under his contract 
un tu thé noté was paid, plaintiff was given the right to complète the 
contract in case of R.'s default, and It was f urther agreed that, in case 
défendant; took possession under the tenus of the original contract, he 
should aëcount to plaintiff for any profits which might become due to R. 
to the ardount of the note. R. was unable to provide the stone as re- 
quired, aad he and plaintiff united in a proposition to défendant to take 
possession 6f the quarry and produce the stone as thèir agent, but wlth- 
out expén^e to them or the création of any debts for whicli they should 
be liable. This ofCer défendant accepted, and he produced the stone to 
complété ïhe contract, but at,an expense largely exceeding the contract 
^i-lee. B'eld th&t, -wMle hlfe entering upon the work as agent for R. re- 
lieved the lattér from llability nnder the original contract for the loss, 
It did notrender défendant liable to plaintiff; It not appearing that the 
amoui^t eSipended by him in eompletlng the contract was excessive, but 
that his dnly obligation, uiider ail the agreements construed together, was 
to accourit to ï>iaintiff for any profit whicli might accrue to the beneflt of 
R. under the original contract . 
& PkikcipAij AiirD;8uBETY— Rbleasb op Burety by Change in Contkact of 
Pbincipai,. 

Any change, lu a Contract for the performance of which a surety is 
bound, made Without his consent, will operate to relieve him from llabll- 
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Ity;, and, where a change àas been made in such contract, the burden 
rests upon one seeklng to charge the surety to prove that he knew of and 
assented to such change. 

At Law. Action on the bond of a contractor for government 
work, for the use and benefit of a creditor of a subcontractor. 

Edward h. Shannbn and Thomas, Bryant & Lee, for plaintiflF. 
Hartzell & Steele and A. W. Gillette, for défendants, 

RINER, District Judge. It is alleged in the complaint, and ad- 
mitted in the answer, that in March, 1898, the défendant Mcintyre 
entered into a contract with the United States of America to furnish 
material and to perform the work required for the construction of 
the foundation, superstructure, and roof of the United States Mint 
building in the city of Denver. The record further shows that stone 
from the Cotapaxi quarries had been selected to be used in the 
superstructure of the building. In April, 1898, Mcintyre furnislied 
his bond to the government, with the défendant the United States 
Fidelity & Guaranty Company as surety. The bond is set out at 
length in the complaint, and it is unnecessary to be stated hère. It 
is sufïicient to say that it is in the usual form of such surety bonds. 
In July, 1898, Mcintyre entered into a contract with one John H. 
Routt, under which Routt was to furnish Mcintyre stone from the 
Cotapaxi quarry for the superstructure of the mint building. The 
testimony tends to show that, at the time Routt made the contract 
with Mcintyre to furnish the stone, he did not hâve sufficient mean$, 
to carry on the work of opening the quarry. He appjied to Schu- 
macker, the présent plaintifï, for a loan oî $1,500. The loan was 
made; Schumacker taking Routt's note for the amount, and Routt 
assigning to Schumacker, as security, his interest in the contract 
with Mcintyre. At that time a tripartite agreement between Routt, 
Mcintyre, and Schumacker was entered into in respect to the repay- 
ment to Schumacker of the $1,500 loaned by him to Routt. The 
$1,500 proving insufficient to open and operate the quarry, Routt 
applied to Schumacker for art additional loan of $1,000, which was 
made, and a new note for $2,750 was given by Routt to Schumacker, 
dated September jo, 1898. This note was secured by Routt's re- 
assignment of the contract between Routt and Mcintyre, and a new 
tripartite agreement was entered into between thèse parties with 
respect to the repayment of this sum of $2,750, including the inter- 
est due upon the original loan. The stone from the Cotapaxi quar- 
ries proving not satisfactory, the government, as it had a right to do 
under its contract with Mcintyre, changed the stone from the Cota- 
paxi to Arkins stone, and a new contract, dated October 15, 1898, 
was entered into between Routt and Mcintyre with respect to fur- 
nishing the stone fromthe Arkins quarry, whereby Mcintyrç agreed 
to pay Routt 55 cents per cubic foot for ail stone delivered and 
accepted, f. o. b. the cars at Arkins; payments to be made on the 
measured stone in the bu-ildipg, monthly, froin estimâtes given by 
the proper government ofïicers, less 10 per cent., which 10 per cent, 
was to be paid upon the final estimate. Routt's interest in this 
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çpritràct:j^^|'a|$|ç)jg.ssî^^^ .SçEvmacker as security fur the pay- 

ment of the $2^750 and the infêresl, àrid a new tripartite agreement, 
dated the same day, was entered into between Routt, Mcintyre, and, 
Sehuœack^, -wbereby it wa& protfided, among other things, that 
Routt ahould assign his intefest • in his contract with Mcintyre to 
Schumacker as securjty for his Ipan; that he would keep Schu- 
mackèr ■ fûily inf ofTiied with respétt, tD the quantities of stone f ur- 
nished under said contract; the tittlë of the monthly estimâtes to be 
made by the proper government officiai, and the times when pay- 
ments ôf monçy were to be made by "the said Mcintyre on account 
of said contract; that he would not draw any money from Mc- 
intyre utlder the contract withôut first informing Schumacker in 
writing of his intentions so-to do ;> that hè would, upon the written 
request of Schumacker, fuhîi&h ij written stàtements from time to 
time as to the amount of 'stoîï« fïtfrtishëd, amounts received therefor 
or due therefor ; -and that he Wdiild'fàithfuUy perform the contract. 
He further exiifessly authûrîi'ed 'Mcintyre ' to pay over to Schu- 
macker frbmJtime to time ail rtionéys due and coming to him upon 
the contract' when the same Shotild become due, payments being 
based upôn the monthly estimâtes of government ofHcers as set 
forth in the Original 'contratt,tintil the note and the interest thereon, 
at the rate of' 69^ per ceht,;>per inonth, should be fully paid. He 
further agreed tô furniéh'ijïcltityre with a good bond as in the 
original ebiîtràdt iprovidedi McIritjTe, upon his part, agreed that 
Routt might assign his coMtf-act tb' Schumacker for the purposes 
above stated; that, in caseof-default on the part of Routt in the 
performance .pf the contract, he Would give Schumacker or his légal 
représentatives the eight days? flplice provided for in the contract 
betwéen Routt and Mcintyre; that 'Schumacker, or his légal repré- 
sentatives or assigns, might cârry out and perform the contract in 
the same manner and to the sariie effect as though the original 
contract ha<i been entered intO' With him ; and thât, upon three days' 
nPtice in writing from SchtJmaûker Of his intentions to do so, he 
(Schumacker) should haVe the right and privilège of entering into 
possession of thé quarry and pè#iôrming the contract between Mc- 
intyre and Routt. He furtfeer agreed that he would accept the 
order of Routt tô pay Schumaicker ail moneys becoming due to 
Rowtt from. him as the sarne shpUld- become due under the original 
contract, paymeiïtS to bë ba§éd' upOfl the estimâtes of the proper 
officiais ôf the' 'goVemmentîM'ï sèt fôrth in the contract between 
Routt and Mcintyre, and thàt hé would immédiat ely pay to Schu- 
macker ail moneys becoming' due from time to time to Routt from 
him under said contract betweeh' Rôutt and Mcintyre, until Schu- 
rhacker's fiote had' bèen ^aW''iH 'filll;' and he further agreed that 
in Case he (Mcîntyre) Shôuliî èntér iiitp possession of the quarries 
ând perform' Ithe contract, aS thët*eifï;provided he might do in a cer- 
tain évént,'hë would pay td Schtimàcker any moneys due from him 
(Mcintyre) tO' Routt, up to. the -àJfliOîint of the note and the interest. 
Hë further agreed that, until tHë rioté âftd the interest had been 
fùlly paid according tôits'tenOr,he' would, at ail proper, seasonable, 
and iiecessâry times, provîdéâttd'furnish Routt sufiScient money, or 
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available and marketable crédit, to enable Routt to open up and 

operàte the quarries known as the "Chambers Quarries," to remove 
the stone therefrom, and to keep the men working at that place 
paid; the amount to be furnished and provided not to exceed $1,500 
prior to the I5th of November, 1898. Schumacker, upon his part, 
agreed that ail notices provided for by the contract might be sent 
to his attorney; that out of the moneys paid to him by Mcintyre 
he would turn over to Routt such an amoUnt as might be necessary 
to enable Routt to meet the running and operating expenses of the 
quarry, not to exceed 50 per cent, of the amount so by him (Schu- 
macker) received under the first two estimâtes, and not to exceed 
40 per cent, of the amount received by him under subséquent esti- 
mâtes, and to turn over to Mcintyre 20 per cent, of the balance left 
at such times in the hands of Schumacker, until Mcintyre should be 
fully reimbursed for his advances of cash and crédit furnished to 
Routt. The parties then agreed as follows (and I quota from the 
contract) : 

"It Is agreed by ail of the parties hereto that the said contract of July 6, 

1898, and the said tripartlte agreement of September 30, 1898, shall not be 
considered abrogated, annuUed, or superseded, so far as the said Schumacker 
is concerned, or the rights or claims of the said Schumacker thereunder 
walved, surrendered, canceled, or satisfled, until said contract of October 
15, 1898, between the said Routt and Mcintyre, shall by its terms go into 
full force and effect, and not until the said Mcintyre shall hâve furnished to 
the said Routt the full sum of flfteen hundred dollars ($1,500) In cash or 
available and marketable crédit, as is in said contract provided, or such part 
thereof as may be reasonably necessary to open up and operate said quarry 
in a proper and vyorkmanlike manner." 

Routt entered upon the work under his contract, and had shipped 
to Denver several cars of stone (my recollection is that the testi- 
mony shows eight cars), although it is in évidence that that par- 
ticular stone did not go into the mint building by reason of some 
defect in color. Routt for some reason was unable to prosecute 
the work as rapidly as required, and on the 25th day of January, 

1899, Routt and Schumacker gave Mcintyre the foUowing appoin't- 
ment (plaintifif's Exhibit G): 

"Denver, Oolo., Jany. 25, 1890. 
"Mr. John A. Mcintyre, Denver, Colo. — Dear Sir: You are hereby author- 
ized and empowered. by us, for and on our behalf and as representlug us as 
our agent, but without any expense to us, or either of us, and without incur- 
ring any debt for whlch we, or either of us, may be liable, and in keeping 
with the terms and provisions of the certain contract now in force and 
effect between you and the undergigned John H. Routt. and of the certain 
contract now in force and effect between you, the said Koutt, and the under- 
signed George P. Schumacker, and for the purpose of opening up, quarrying, 
and removing granité from said quarry, to be used in the construction of 
the U. S. Mint now lu course of érection at Denver, Colorado, to enter into 
and take possession of the Mcintyre quarries at Arkins, Colo.; and it is 
expressly understood and agreed that this permission and authority is hereby 
glven without waiver of any of the terms and provisions of said contracts. 
or either of them. 

"[Signed] John H. Routt, 

"George P. Schumacker." 

And Mcintyre thereupon proceeded to get out the stone at a 
cost to him, as shown by Mr. Tuxton's testimony, of $46,536.62. 
111 F.— 38 
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While I hïive seferred briefly to thççontracts relating to the Cota- 
paxi quarry, ,thqy hâve no particular bearing upon the controversy 
now before tbe court, other than to show the relation o{ the parties 
and the cirçumstances which led up to the^ contracts of October 15, 
1898. The riglits of the parties in this suit are to be determined 
under the Èontracts executed on-the I5th day of October, 1898, and 
the authority from Routt and Sçhutnacker to Mcintyre to operate 
the quarryj dated January 25, 1899. 

It was contended in the argument, and the same contention was 
repeated in the brief, that Routt's inability to prosecute the work 
was caused by Meintyre's failure tp put up the necessary amount 
of money to open and operate the quarry as provided in the tripar- 
tite agreemient, which, it was cojitended, binds him to f urnish funds 
for that purpose in an unUmited amount. This contention is based 
upon the following paragraph in the contract: 

"And the said Mcintyre furthér «ovenânts and agrées that, until the said 
note and Interest thereon hâve been fully pald according to Its ténor, he 
wlU, at ail proper, seasonable, and necessary times, provide and f urnish the 
said Eoutt sufttqlent money or available and marketable crédit to enable the 
said Routt to open up and operate said Ohambers quarry, and remove stone 
therefromr and to keep pald the men worklng at and upon the same; 
but the amount so f nrnished and provided shall not exceed the sum of $1,500) 
prlor to NQvember 15, 1898." 

Even if this paragraph of the contract should be construed as 
contended by the plaintiflf, the conclusion does not necessarily fol- 
low that this was the cause of Routt's inability to comply with the 
terms of his contract. It is not at ail clear, however, that this pro- 
vision of the contract is entitled to the construction contended for, 
and was soianderstood by the parties at the time the contract was 
entered into. ' In the closing paragraph on the same page of the 
contract, we find this provision : ■ 

"It Is agreed by ail of the parties hijreto that thé said contract of July 
6, 1898, and thè said tripartite agreement of September 30, 1898, shall not 
be conslderedabï'ogated, annuUed, or supersedéd, so far as the said Schu- 
macker is concerned, or the rlghts or clalmsr<ii( the said Schumacker there- 
under walve^,; surrendered* ; canceled, or satisfied, until said contract of 
October 15, 1898, between the said Routt and Mcintyre shall by its terms 
go Into full force and effect, and not until thé said Mcintyre shall hâve fur- 
nlsbed to tte said Routt the fuU sum of fifteen hundred dollars ($1,500) in 
cash 6r available and marliietable crédit, ^s is In said contract provided, or 
suçli part ttiereof as may be reasonably necessary to open up and operate 
said quarry In a proper and workmaililke manner." 

This last paragraph would indicate that it was the intent and un- 
derstanding of the parties^ by thèse seVeral clauses in the contracts 
reférrinç to the âdvanteméhts tb be made by Mcintyre, that they 
shquld liot ç^cceçd the surp of $1,560, or so muçh thereof as might 
be necesssarylio, properly. çpen tjp ,aïid develpp, the quarry men- 
tioned therein ; and this view is strengthened by the fact, clearly 
established by thè téstiinony, that Mcintyre was under no obligation 
whatever to Scliumacker in the premises, further than the agree- 
ment, on his part, to pay over to Schumacker any moneys in his 
hands which might become due to Routt, togethèr with his volun- 
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tary agreement that he would advance Routt temporarily not to 
exceed $1,500. Taking both of thèse contracts, and construing them 
together, it seems to me that the latter construction is not, to say 
the least, unreasonable. I think that the record clearly shows that 
the true purpose of this tripartite agreement was to secure to Schu- 
macker, to be appHed to the payment of his note, any and ail mon- 
eys which might become due to Routt from Mcintyre under the 
original contract. However this may be, I think the testimony 
tends to show that Routt's failure to perform his contract was due 
to the fact that the expense of getting out the stone exceeded by 
far the contract price. This is clearly shown by Mr. Tuxton's tes- 
timony to the elïect that it cost Mcintyre $46,536.62 to get the 
stone, which was largely in excess of the amount to be paid under 
the contract. I say this is clearly established, because there is no 
testimony in the case tending to show that Mcintyre, after taking 
charge of the quarry, did not operate it economically, and produce 
the stone as cheaply as it was possible for any one to do. Having 
failed to perform his contract, and for the reason just stated, as I 
think the record tends to show, the mémorandum of January 25, 
1899, was executed. This mémorandum authorized Mcintyre, as 
the joint agent of Routt and Schumacker, to take possession of the 
quarry, develop it, and produce the necessary granité at his own 
cost and expense, in accordance with the terms of the contract. 

Hère we hâve a new élément in determining the rights of parties, 
namely, that of agency. This appointment authorized Mcintyre, as 
the agent of Routt and Schumacker, to carry out the provisions of 
the contract between Routt and Mcintyre and the tripartite agree- 
ment, so that, in ascertaining the true relation of the parties after 
Mcintyre entcred upon the work, we must look, not only to the 
contracts, but also to the new relation — that of an agent — which, 
by acceptance of the appointment, Mcintyre sustained to the other 
two parties. Mcintyre's acceptance is not in writing, but he acted 
upon the appointment, and is bound to ail intents and purposes by 
its provisions. He undertook, as their agent, to get out the granité 
in question without contracting any indebtedness for which they 
should be held liable, and without calling upon them for any cash 
to carry on the work. The efîect of this (and which was undoubt- 
edly the purpose of the parties in making it) was to relieve Routt 
and Schumacker from the liability imposed on them by that clause 
of the Routt-Mcintyre contract which provides that, in case Mc- 
intyre should take possession of the quarry to complète the con- 
tract, he should charge the entire expense thereof against the con- 
tract. By acceptance of the appointment, he did bind himself to 
procure the granité without calling upon the others to make up 
any deficiency; but it does not necessarily follow that, because the 
efîect of this appointment and its acceptance reheves Routt and 
Schumacker from being called upon to make up any deficiency, 
Mcintyre was to turn over to them the entire proceeds of the granité 
secured, without any repayment to himself for moneys which he, 
as their agent, was obHged to advance for the purpose of procuring 
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thjejsitiçne.;: It is undoubtedly true that under theëe agreeraents and 
tjiis' appôintment, construing thetni t©gether, if Mcintyre had been 
abie to produce the granité for less thân 55 cents per cubic foot, 
he woujd be bound to account to Routt and Schumacker for any 
surplus.; It is, perhaps, equally true that by the acceptance of the 
appôintment: he relieved them from liability for any amount in ex- 
cess of 55 cents per cubic foot that he might hâve to pay for its 
production; but it would be a harsh ruie, indeed, that would pre- 
clude him, as their agent, from reimbursing himselffor expense in- 
curred up to the amount of the contract price, namely, 55 cents 
per cubic foot. If it cost less than that amount, Routt would hâve 
the différence between the contract price, and actual cost coming 
to him, which would inure to the benefit of Schumacker. If it cost 
that anjount, Routt would hâve nothing coming to him, consequently 
nothing to apply to the payment of his indebtedness to Schumacker, 
for wluch^ Mcintyre would be liable. Under the contract between 
Mcintyre , and Routt, Routt was to pay the expenses out of the 
proceedg. . Is it not equally true that, under every principle of 
agency, Routt and Schumacker having appointed an agent to carry 
on the work, that agent would be entitled to pay the expenses of 
getting out the stone out of the funds received, as Routt was bound 
to do under his contract, — at least, the expense ùpto the amount 
of the contract price, namely, 55 cents per cubic foot? For any- 
thing in excess of that amount, we hâve already indicated, Mcintyre 
has perhaps relieved them from liability by acc«pting the appoint' 
niient and undertaking the work. As I hâve already suggested, I 
think a fair-construction of ail of thèse agreements, when taken to- 
gether and construed in the light of the circumstances surrounding 
them and the object and purpose sought to be accomplished by 
them, is that Schumacker was tobe protected so far as any mon- 
eys comingdueto Routt under his contract with Mcintyre would 
serve to ppotect him ; that if it became necessary for Mcintyre, as 
agent of thf^ other two parties, to pay? more than the contract price — 
55 cents per cubic foot — in procuring the granité, he would hâve 
to advance it and stand the loss. On the other hand, if, as a resuit 
of his cfïorts as their agent, the graiiite was procured for less than 
55 cents per cubic foot, then Schumacker was to receive the benefit 
thereof on apcoimt ofRoutt's indebtedness to him. 

Under the testimony, Routt not Oiily has nothing; coming to him, 
but, if a spécifie performance of his contract had beeh enforced, he 
would hâve had a liability of approximately $28,000 over and above 
the contract; i price, from which liability, fortunately for him, Mc- 
intyre relieved him by accepting the Contract or appôintment of 
January 25, 1899. There being nothing due Routt under his con- 
tract, Schumacker is not entitled to recover upon his note againsr 
the défendant Mcintyre. The view taken of the case, so far afe the 
principa,l (Mcintyre) iS concerned, reliéves the surety company, the 
other défendant, from liability, and rfenders it unnecessary to com- 
ment at any, length upon thé i défenses insisted upon by the surety. 
company at the hearing. I will observe, in passing, however, that 
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the changes, wlthout stopping to enumerate them, made in the orig- 
inal agreement by the tripartite agreement, and the failure of Routt 
to give a bond for the faithful performance of his contract, without 
notice to the surety company, would in any event reUeve it from 
liabiUty in this action. I think it is fundamental that any change 
in the contract for which the surety is liable, made without his con- 
sent, will operate his discharge. The surety assures the perform- 
ance of a certain contract, and his hability is conditioned inflexibly 
upon the continuance of that particular contract. As stated by a 
distinguished judge : 

"He who would charge a surety for his principal's breaeh of coBtractual 
duty must travel without déviation the way polnted out In the contract, how- 
ever Iron-bound it may be; for there is for the surety, in the enforcement of 
his bond, no equlty nor latitude beyond its strict terms." 

At the hearing appHcation was made by the défendant to amend 
its answer, setting up certain matters with which counsel are fam- 
ihar, by way of affirmative défense. The court is of the opinion, 
however, that that is unnecessary, as we cannot assent to the prop- 
osition that the burden of the proof is on the surety to show that 
the altérations in the contract were made without its consent. 
However, if counsel deems it advisable to so amend the surety's 
answer, they hâve the permission of the court to do so. 

In order that the rights of ail parties may be preserved, I call 
attention to some objections to testimony, which was received sub- 
ject to the objections; the ruhng to be announced at the time the 
case was disposed of. The last question on page 25 of the stenogra- 
pher's transcript was objected to on the grounds there stated. 
The objection is now overruled, and an exception allowed. The 
objection to the last question on page 36 of the stenographer's 
transcript is overruled, and an exception allowed, The motion to 
strike out certain answers, preceding the motion, on page 38 of the 
stenographer's transcript, is overruled, and an exception allowed, 
if the parties désire it. The objection to the first and second ques- 
tions on page 46 of the stenographer's transcript is overruled, and 
an exception allowed. The last three questions on page 48 of the 
stenographer's transcript may stand, to which the plaintiff may ob- 
ject, if he desires to note exceptions thereto. As to the last two 
questions on page 50 of the stenographer's transcript, objected to 
on page 51, the objection is overruled, and an exception allowed. 

Let a judgment be entered in favor of both of the défendants. 
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SOUTH PENN Olli 00. v. LATSHAW. 

(Circuit Court of Appeals, Fourth Circuit November 6, 1901.) 

No. 878. 

1. AppiÀL — Questions Reviewable — Kulinq on Motion fok New Tefal. 

Under the practlce of the (ederal courts, the ruUng on a motion for 
new trial Is hot reviewable. 

2. Samb— Questions Presented by Record — Refusal of Instructions. 

The refusai of instructions asked cannot be reviewed on appeal uniess 
the bill of exceptions contains the évidence relied on to malie such 
Instructipns applicable tb the case as submitted to the jury. 

8. SAMB — SXCEPTIONS AND ASSIQNMENTS OP EbROH— FaILURE TO COMPLT WIïH 
RULBS. 

Where but a single exception was taken, and a single assignment of 
error is made, covering the giving of certain Instriictlons, the refusai to 
gise others, and the charge as given, no question la presented which will 
be considered by the appellate court. 
4 CoNTflACTÇ— Construction— -DsiLLiNG Oïl Wki/L. 

In ,an action to recover for the drilling of an oil well, which was made 
undèr a written contract by which the plaintiff agreed to complète and 
clèan the weU and deliver it to défendant for a stlpulated price per foot, 
he cannot recover for time lost in flshlng for tools in such well, the 
neçesslty for which was one of the rlslis be assumed by his contract. 

In Error to the Circuit Court of the United States for the District 
of West Virginia. 

T. p. Jacobs and R. F. Fleming (A. B, Fleming, M. F. Elliott, and 
U. N. Arnett, on the brief), for plaintiff in error. 
V. B. Archer (Wm. Beard, on the brief), for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

GOFF, Circuit Judge. This is an action of trespass on the case 
in assumpsit, the déclaration consisting of the common counts with 
a bill of particulars. The défendant in error was plaintiff below, 
where he sued the South Penn Oil Company to recover a sum 
claimed by him to be due by it for the drilling of an oil well in 
Marion cûunty, W. Va., and for "fishing for lost tools" in said well 
during the time it was being so drilled. The défendant below plead- 
ed the gênerai issue. The case was tried to a jury, and a verdict 
returned in favor of said L,atshaw for the sum of $10,768, on which 
a judgment was duly rendèred. The writ of error now under con- 
sidération was then applied for and granted. 

A great number of errors are assigned, but a few only of them 
will, for reasons hereinafter given, be considered by this court. 

The assignment relating to the refusai of the court below to set 
aside the verdict because it was contrary to the law and the évidence 
is without merit. The ruling of the court below on a motion for a 
new trial is not reviewable in this court. Pomeroy's Lessee v. 
Bank, i Wall. 592, 17 L. Ed. 638; Ayers v. Watson, 137 U. S. 584, 
II Sup. Ct. 201, 34 L. Ed. 803; Railway Co. v. Heck, 102 U. S. 120, 
26 L. Ed. 58; Improvement Co. v. Frari, 58 Fed. 171, 7 C. C. A. 149. 

The assignments of error pertaining to the refusai of the court 
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to give certain instructions asked for by the défendant below should 
not be considered by this court, for the reason that the évidence, if 
any there was, by which the relevancy of the instructions refused 
could hâve been shown, is neither quoted in full nor its substance 
set forth in the bill of exceptions relating thereto. Indeed, there 
seems to hâve been in the préparation of the bill of exceptions an 
utter disregard of the rules of this court, as also of the practice in 
matters of this character as established by the décisions of this court 
and of the suprême court of the United States. The reasons for the 
making and for the enforcement of said rules, as well as for the ob- 
servance of the practice so estabhshed, hâve been frequently given. 
Insurance Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 h. Ed. 
644; Block v. Darling, 140 U. S. 234, 11 Sup. Ct. 832, 35 L. Ed. 
476; Van Gunden v. Iron Co., 8 U. S. App. 229, 3 C. C. A. 294, 52 
Fed. 838; Newman v. Iron Co., 42 U. S. App. 466, 25 C. C. A. 382, 
80 Fed. 228. Such being the bill of exceptions, we must présume 
that there was an utter absence of such testimony as made the in- 
structions refused pertinent, in which event the court below properly 
rejected them. The bill of exceptions should hâve shown ail the 
testimony relied on to make the propositions of law included in the 
instructions applicable to the case as presented to the jury. Jones 
V. Buckell, 104 U. S. 554, 26 L. Ed. 841. 

The assignments of error concerning the giving of certain in- 
structions prayed for by the plaintiff below, as well as those having 
référence to the court's instructions and charge, must also be disre- 
garded by this court, because they repeatedly and palpably violate 
its well-established rule which restricts an assignment of error to 
one distinct proposition. Clark v. Deere & Mansur Co., 25 C. C. A. 
619, 80 Fed. 534; Newman v. Iron Co., 25 C. C. A. 382, 80 Fed. 228. 
A separate assignment of error in respect to each part of the court's 
charge alleged to be erroneouç, as well as to each instruction given, 
should hâve been taken. Vider v. O'Brien, 10 C. C. A. 385, 62 Fed. 
326. In the case we are now disposing of, the giving of certain 
instructions, the refusai to give others, and the exceptions to the 
court's charge are ail combined in one exception and in one assign- 
ment of error. 

After ail the évidence had been submitted, the défendant below 
asked the court to instruct the jury that the plaintiff was not entitled 
to recover because of anything. in his bill of particulars relating to 
fishing for lost tools during the time the well was being drilled. The 
court refused to give that instruction, an exception was duly noted, 
and in the bill of exceptions appears ail the testimony offered bear- 
ing on that point. The proper disposition of this prayer of the de- 
fendant below required not only a careful examination of ail the testi- 
mony, but also of the pleadings, as well as the construing by the court 
of the written contract, under which it is cleâr that the well was 
drilled. It appears from the record that the South Penn Oil Com- 
pany, on the 27th day of August, 1894, entered into a written con- 
tract with Latshaw, by which he was to drill for said company, in 
Mannington district, Marion county, W. Va., an oil or gas well in 
the manner, to the depth, and for the compensation, and under the 
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tçfrtis -set foi'tli în said contract'; that Latshaw began çirilling at a 
jioilit seléctéd by the officiais of' said oil company, and prosecuted 
the Work for a. short time, whèn he was informed by tîiem that the 
company had decided to changé the location to a certain other lo- 
cality, which was poînted out to him; that the rig and tools were 
then remoVed tt» Said new location, and that Latshaw there drilled 
the well to àbout the depth of 2,926 feet, and before he had completed 
the same the tools became fastened in the well and could not be re- 
moved ; that the charge for fishing for the lost tools, set forth in the 
bill of pàrticuîars, was for labor expended in endeavoring to recover 
the tools so stùck in the well. The plaintiff below testified that he 
drilled the well so located ât the second point under the terms and 
condition of the writt en contract. In fact, ail the testimony clearly 
shows that the drilling was proceeded with under the written con- 
tract, and thai thère was simply a changé iti thé location of the well. 
The instruction' a'sked for by the défendant below required the con- 
struing of sâid contract by the court, and the détermination of the 
question whéthei*; by the terms of the same, the contracter was en- 
titled to charge for labor attending the fishing for lost tools. We 
think that it clearly appèafs'by the Written contract that Latshaw 
was to complété the well, clean the samô; and deliver it to the South 
Penn Oil Company, before hè was entitled to any compensation 
thefëfor. T-hîs was not only so by the téfms of the written contract, 
but also by the usage or custôm of that oil field, concerning which 
qiiite a number ôf experts testified. Thé expense attending the com- 
plétion of the well, which certainly includéd ail expenditures made 
oh account of fishing as well as thosé for drilling, was chargeable 
to Latshawj and his compensation was tô hâve been determined by 
the depth of the well, a certain sum per foot having been agreed 
upon. There is ûo évidence tending to show that the contract was 
abandonedi or that any of its terms wëre changed. Such being the 
case submitted to the jury, wé are of the opinion that the instruction 
so asked for by the défendant below shôuld hâve been given. Un- 
der the contract the plaintiff should hâve been restricted to the items 
in his bill of parficulars relating to the drilling of the well, and testi- 
mony concerning other matters should hâve been excluded. This 
may, ■ Ufidef the unfortunâte circumstances attending said work, 
prdd'iïce a iresult far from satisfactory to the contracter, and it may 
efttail considérable loss upon him, but that, while much to be re- 
gé^tted, cannot be avoidedj ahd it was one of the éléments of the 
risfc he assutned when he undertook to drill the well. The contract 
was ftiade by parties capable ofentering into it, and they must now 
stànd by théir agreement, whatever be the resuit reached by its ob- 
servance. 

For the error rèferred tOrthe judgment of the court below must 
be reversed, the verdict ofthiè jury set aside, and a new trial awarded. 
Revetsed. ■ ' •■ ' -"''ît '-■ ; /;. 
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THE GEOEGE W. ROBY (three cases.) 

(Circuit Court o£ Appeals, Sixth Circuit. October 8, 1901.) 

Nos. Mé-ôie. 

L CoLiiisiON— Passin» Steamers on Grbat Lakes— Rulbs Govkrnino Navi- 
gation IN FoG. 

The steamer Florida, passing do"wn Lalie Huron in a dense fog at a 
speed of not less ttian six miles by the testimony of her own wltnesses, 
flrst heard a passing signal of two wliistles from a vessel almost directly 
ahead and not over half a mile distant. Slie answered witli the same 
signal, and starboarded her helm, but liept her speed. A minute later 
she saw the other steamer two lengths away and on a course crossing 
her own, and she then increased to full speed in an attempt to cross 
ahead, but a collision occurred, in which she was at once sunk. Held, 
that she was in fault in respect to her speed, in violating Rule 15 of the 
rules goveming the navigation of the Great Lakes (28 Stat. 645), which 
provides that "a steam vessel hearing, not more than four points from 
right ahead, the fog signal of another vessel, shall at once reduce her 
speed to bare steerageway and navigate with caution untll the vessels 
shall hâve passed each other," and because prudent and cautions navi- 
gation requlred her, under the circumstances, on hearing the signal so 
near, to at once stop and reverse until the position and course of the 
other vessel could be ascertained wlth certainty, and she was not justi- 
fled upon the apparent hearing of a single passing signal in neglecting 
such précautions. 1 

S. Bame. 

The statutory rules enacted in 1895 to govem navigation on the Great 
Lakes (28 Stat. 646) expressly provide, in Rule 28, that they shall not 
operate to exonerate any vessel from the conséquences of "any neglect 
of any précaution which may be required by the ordinary practice of 
seamen, or by the spécial circumstances of the case," and such rules 
do not supersede any usual requirement of prudent navigation not incon- 
sistent with their positive provisions. In determlning what constitutes 
the "cautions" navigation required by Rule 15, after vessels approach- 
Ing in a fog hâve redueed their speed as therein provided, under the 
circumstances of any particular case, resort must be had to the gênerai 
principles and requirements established by the décisions of courts of 
admiralty; and a vessel will be held in fault for a f allure to stop and 
reverse in such case, where prudent navigation required it. 

B. Same — Excessive Speed in Fog. 

The steamer George W. Roby, going up Lake Huron in a dense fog, 
heard fog signais some three miles ahead, which proved to be from the 
Florida passing down. She checked speed to four or five miles, which 
the évidence tended to show was not as low as she might hâve redueed 
and malntained steerageway. She continued to hear the fog signais, 
which were approaching and apparently keeping the same bearing, from 
one to three points ofC the port bow. When the vessels were some half 
a mile apart she blew two passing signais, of one blast each, at intervais, 
which were unanswered, and she then blew an alarm. There was a 
confusion of signais, but a passing agreement of two whistles was 
finally established, each vessel thinking such signal first came from tho 
other. The Roby, on answering the supposed passing signal from the 
Florida, starboarded, and reversed her engines, but had not lost her 
headway when she struck the Florida and sunk her. The Roby had a 
lookout, but he was not on duty, the only lookout belng the master on 
the pilot house, who was also engaged in navigating the vessel, giving 

» Cîollision rules, see notes to The Niagara, 28 C. a A. 532; The Mount 
Hope, 29 C. C. A. 368. 
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the signais, and blowlng his fog whlstle by hand. Beld, that the Roby 
Vf ILS In fault, (1) for not redudng speed to bare steerageway, as re- 
qulred by Eule 16, (2) for not maintalnlng a proper lookout, and (3) 
for not stopping and reverslng» at least as early as tbe tlme when her 
second passlng signal was not answered; slnce the faet that the bearing 
ot the Florlda as the vessels approached each other apparently remained 
unchanged should hâve advised the master that her course was drawing 
nearer hls own, and that In proceeding be was runnlng risk of collision. 

4. Sam»— FAiiURB to Maintain Lookout. 

To exonerate a véssel from fault for a collision where she failed to 
maintain a lookout, although she Was navlgating in a dense fog, and 
wlth knowledge that another vessel was approaehing ahead, the burden 
rests heàvlly upon her to show that thé présence of a lookout coûld not 
bave guarded agaiust the collision. 

6. ShippIng — Limitation of Liabilitt foe Coiii.isiON— Negiigence of Master, 
A vessel owner Is not to be deprived of the rlght to a limitation of 11a- 
blllty for damages caused by collision, under Rev. St. § 4283, for the 
miscônduct of the officers or men of the vessel, to which he was not 
prlvy; and where a steamer was supplied with two watchmen, whose 
duty It was to serve as lookouts, the négligence of the master in failing 
to hâve a lookout properly stationed is not ehargeable to the owners.-' 

6. CoiiLisiON— Total Loss of Vbssel— Measurb op Damaobs. 

Where a vessel is sunk In collision, and damages are awarded the 
owner on the basis of her total loss, he is not entltled to recover in 
addition for the loss of eamihgs under an unexpired tlme charter. 

7. Samb— Distribution op Damages between Vessei, and Cargo— Efpbct of 

Harter Act. 

The sçle purpose of the Harter act Is to modify the relations pre- 
vloilsly éxlstlng between the Vessel and her cargo, arising from the con- 
traet of carriage; and the provision of section 3 exempting the owner 
from liablllty for faults or errors in navigation where his vessel was 
properly manned, supplied, and equipped, does not affect the opération 
of the équitable fuie, which giVes priority to the clalm of the innocent 
cargo owners over that of the vessel owner against the fund available 
for the paymeilt of damages sustalned throùgh a collision for which both 
vessels hâve been adjudged In fault. 

8. Samb— Stipulations in Bill of Ladino. 

Stipulations in bills of ladlng exempting the vessel from Uabillty foi- 
cargo lost as the resuit of collision, or provisions that the carrier, if 
held liable for loss of cargo, shall hâve the benefit of Insurance thereon, 
hâve no application to a case where the vessel is sunk and lost, with 
her cargo, through collision for which both vessels were in fault, and 
the second vessel is allowed to recoup one-half the cargo damages 
awarded against her from the damages awarded in favor of the sunken 
vessel; nor do they apply because the claim of the vessel sunk is post- 
poned to that of her cargo owners, the fund being insufflclen't to pay in 
fuU. In such case the right of a recoupment does not dépend upon the 
relation of the carrying vessel to her cargo, but upon the relation of the 
colliding vessels to each other, and the rlght of préférence upon the 
équitable principle that where the fund available is Insufflcient to pay 
ail clalms those of the Innocent cargo owners are to be preferred over 
those of one whose fault contributed to thé loss; and no question of lia- 
blllty of the carrying vessel to her cargo o'vyners Is Involved. 

9. Shippino— Procebdings for Limitation of Liabilitt— Intbrbst on Bond 

POR Bblbasb op Vessel. 

Where the owners of a vessel, in proceedings for limitation of their 
Jiabillty for a collision, gave bond conditloned for the payment Into court 
on its order of the appralsed value of the vessel "and the interest on the 

1 Limitation of owuer's liablllty, see note to The Longfellow, 45 C. 0. A. 
387. ^ 
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same as provided by law," and thereafter contested their liability, the 
resuit being an award agalnst the vessel exceeding Its value, the stlpu- 
lators are liable for Interest on the bond from the date of Its exécution 
at the légal rate. 

Appeals from the District Court of the United States for the 
Eastern District of Michigan. 

The lake steamers George W. Eoby and Florida came into collision ou 
Lake Huron on the morning of May 20, 1897, by which the Florida was 
almost instantly sunk, and became a total loss, together with her cargo. 
Two libels were flled agalnst the Eoby, one by the owners of the steamer 
Florida, and the other by the British & Foreign Marine Insurance Company, 
as underwriters upon nearly ail of the Florida's cargo. Subsequently, the 
Lakeland Transportation Company, the corporate owner of the Roby, flled 
a pétition to limit its liability. In response to the monltion under this péti- 
tion, the owners of the Florida, for themselves as owners of the Florida, and 
as trustées for cargo unlnsured, and for the effects of her offlcers and crew, 
filed an answer and clalm. The British Insurance Company also filed its 
claim and answer, both answers setting up substantially the same state of 
facts alleged in the original libels. The case was tried flrst upon the ques- 
tions of fault, before the district judge in open court, the witnesses being 
examined orally. The Roby and Florida were both held at fault. tJpon 
this branch of the case it is much regretted that we hâve not the beneflt 
of any flnding of facts or statements of the faults found agalnst either vessel, 
and we are left to conjecture as to the views taken by the learned trial judge 
of the really controverted questions in the case. The appraised value of the 
Eoby in the limited liability proceeding was $59,300, and bond with security 
was given for this sum, and the vessel released. The aggregate of the 
claims proven and allowed was $118,379.39, the value of the cargo being 
more than one-half of this aggregate loss, and exceeding 'the stipulated value 
of the Roby. The court below held that the owners of the Roby were entl- 
tled to the benefit of the limited liability act, and awarded priority of pay- 
ment to the cargo interests over both the hull or vessel interest and the 
claim of the offlcers and men for their efCects. 103 Fed. 328. 

The case here-comes upon three separate appeals: (1) The owners of the 
Roby appeal upon the question of fault, clalming that the Florida was wholly 
to blâme. (2) The owners of the Florida appeal upon the question of fault, 
clalming that the Roby was alone at fault. They also appeal from the de- 
cree awarding priority in payment to the cargo interests, aud from the de- 
cree allowing the owners of the Roby the beneflt of the limited liability act. 
(3) The British & Foreign Marine Insurance Company appeals upon the 
single ground that the court below erred in not construing the stipulator's 
bond, entered into by the owners and surety of the Roby, as bearing interest 
f roin date of its exécution. The said propeller Floride was bound from Chi- 
cago to Buffalo, and at the time of collision was bound down Lake Huron, 
the place of collision being a few miles below False Presque Isle point. 
The propeller George W. Eoby was bound up the lake on a voyage to Lake 
Superior. The Florida had a full cargo of wheat and sundries. The Roby 
had in tow the schooner William D. Becker, neither being loaded. The 
Florida was 275 feet long, 41 feet beam, and her gross tonnage was 2,100. 
The Roby was of about the same length, beam, and tonnage. The collision 
occurred about 9 o'clock in the morning. A fog of considérable density pre- 
vailed, neither of thèse steamers seelng the other until they were wlthln 
about two lengths of each othçr. The wind was very light, being northerly, 
and there was no sea. There is much conflict as to the passing signais given 
by thèse steamers to each other, and greater still as to the order in which 
signais were given, and as to most of the material facts in the case. The 
place of collision is in the gênerai track of the great commerce bound up 
and down Lake Huron, and is a locallty wherc vessels bound to and from 
Lake Michigan and Superior pass very close together upon varying and un- 
certain courses. 
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For thé Plorlda ît Is contended: (1) That she flrst encountered the fog 
about 40 minutes before the collision, and that her engines were at once 
checked, and that she afterwards proceeded at a moderate speed; (2) that 
the coTirse of the Florida, from Presque Isle point until changed In response 
to a two-blast passing signal from the Roby, was S. E. % S., or a quarter 
of a point outslde of her ordinary course; (8) that In from 20 to 25 minutes 
after checking she heard the fog whistle of a steamer between 2 and 3 
points off her starboard bow, whlch proved to be from the steamer St Paul, 
bound ùp the lake on a course substantlally parallel wlth that of the George 
W. Roby; that the Florlda was then aiso blowlng her fog signais as required 
by law; that the master Was then dn the pUot house in charge of her naviga- 
tion, her second mate alongside of the master, blowing fog signais, and a 
lookout On duty forward on the spar deck, and that thls lookout had no other 
dtity than to keep a lookont and report signais and sounds; that the St. 
Paul and Florlda each blew fog signais two or three times; that then two or 
three exchanges of passing signais of two blasts each were glven, and that 
as they were about abreast the Florlda saluted, whieh was returned. Owing 
to the fog, thèse vessels did not see each other, but from the sounds their 
distance apart is estlmated at from one-half to one mile when abreast. Tiie 
évidence from the deck of the Florlda is that no change in her course was 
made. The évidence from the deck of the St. Paul is that she had been on 
a compass course of N. W. by N., and starboarded about two and one-half 
points when passing signais were exchanged with the Florlda, and that she 
held thls altered course until nearly abreast of the Florida, and then returned 
to her original course. The évidence from the deck of the Florida is that 
the blowing of fog signais was contlnued after passing the St Paul, at inter- 
vais of one minute, and that after two or three sueh signais a signal of two 
blasts was heard about one point on her starboard bow, at an estlmated dis- 
tance of three-elghths of a mile ahead. Thls was Immediately replied to by 
a like signal of two blasts, and her wheel put hard a-starboard. After the 
wheel had been thùs put over, the Florida blew two whistles again, which 
was answered by two. About thls tlme there came In sight the top of a 
spar, and then the pllot house of the Roby. Thereupon the captaln of the 
Florlda blew a long whistle to hls englneer to put on ail his steam, his theory 
being that his beat chance to avoid collision was to get out of the way by 
Crossing the probable course of the Roby as rapidly as poseible. It is then 
claimed for the Florida that after this long englne whistle had ceased blow- 
ing there was heard from the steamer, whlch proved to be the Roby, a séries 
of engine whistles, three to check, one to stop, two to back, and that thèse 
were foUowed by a long whistle, whlch was blown until the Roby struck 
her. The distance at which i the spar was flrst seen is estlmated at from 
seven to eight hundred feet, and the pllot house at about two lengths, or 
six hundred feet. The bow of the Roby struck the starboard side of the 
Florlda at ^ rlght angle, about amidship, , and penetrated a distance of from 
ten to twelve feet, making a wound about twenty-flve feet wide, from which 
she sank in about fiftèen minutes. The Florida witnesses say that when the 
bow of the Roby came In sight she was carrying a "blg bone in her teeth" 
and going at a speed whlch they estlmated at from eight to ten miles per 
hour. They also say that she was apparently not under a starboard helm, 
as she was not swlnging in accordance wlth her passing signal. It Is claimed , 
for the Florida that she began to swing under her starboard wheel as soon 
as it was put over, and had swung so far as that her head was polnted N. E. 
by E. when struck, being a change of seven and three-quarters points to 
port from her course before starboardlng. 

From the witnesses from the Roby and her tow, the Becker, we get a story 
which in most points dlfifers radlcally from that given by the offlcers and 
crew of the Florida. (1) The Roby was proceeding up the lake upon a 
course N. W, by N. % N., a course substantlally parallel with that claimed to 
hâve been the: course of the Florlda. This course, it is claimed, was not 
altered until changed by starboardlng under a passing agreement supposed 
to hâve beei),made with the Florlda just before the collision. (2) The Roby 
was passed by the St. Paul, bound up the lake upon a course substantlally 



THE GEORGE W. ROBY. 605 

parallel with and about one mile on the port side of the Roby. As the Roby 
and St. Paul were about abreast, there was a rift in tlie fog, and eaeh vessel 
saw the other, and from this sight, as well as from signais and engine whls- 
tles, the distance between the two steamers is judged to hâve been closely 
in the neighborhood of one mile. (3) After the St. Paul had passed, the fog 
signais of a steamer "In the same direction as the St. Paul, but further up 
the lake," were heard. Thls turned eut to be the Florida. They heard her 
blow a passing signal of two blasts to the St. Paul, whieh were answered by 
the latter. Thèse signais were estlmated by the master of the Roby as 
about three points off hls port bow. For the Roby it is elaimed that on 
hearing thèse passing signais her speed was checked down, and according to 
her engineer this checking down occurred Just ten minutes before the colli- 
sion. In respect to the speed of the Roby under this check, the évidence 
from her deck is that it was between four and flve mile an hour. According 
to the testlmony of her master, this speed was as low as consistent with the 
handling of the steamer. Her master says on this siibject that he had some 
time before corne to an understanding with his engineer that when he re- 
ceived a checking signal in a fog he should cheek down "as low" as his en- 
gine would "turn easily," and that the engineer said that she "would turn 
at about thirty turns and handle the engine nicely," and that this would give 
a speed of between four and five miles. The mate of the Roby was, how- 
ever, of opinion that a speed of two miles would maintain steerageway. The 
engineer, though examined, did not testify upon the speed necessary to 
maintain her course. The captain of the Koby says that, "After checking 
we heard another exchange of passing signais." From the time the first 
fog whistle of the Florida was heard the only lookout on the Koby was the 
master hlmself, and this continued to be the case untll the collision with 
the Florida. In addition to looking out, the master was navigating his boat 
and soundlng engine signais. Ordinarily the Roby's fog whistle was oper- 
ated by an automatic device, a Chase machine, but from the time of the 
Florlda's passing agreement with the St. Paul the master blew the fog 
whistle by hand, by means of a brass lever with a wire, which he could 
reach from hls place on top of the pilot house without moving. The fog 
whistles of the Roby were blown at regular intervais of one minute continu- 
ously from the time of hearing the Florida' s fog whistle, as had been 
the case for some time prior thereto. The second or third set of passing 
signais between the St. Paul and Florida was followed by a sainte from 
the Florida, answered by the St. Paul. The master of the Roby says he 
judged the salute from the vessel bound down the lake to be about three 
points ofC his port bow. 

The master of the Roby then testlfied as follows: "A. After the salute 
was blown by the Florida and answered by the St. Paul, I heard the Florida 
blow three whistles, the fog signal, and I was blowing my regular fog sig- 
nal then. I immediately blew one long passing signal, and the Florida again 
blew three fog whistles. I waited a reasonable length of time, and I blew 
one long passing signal again, and I didn't get any answer to that. I waited 
a reasonable length of time, and I didn't get any answer, and I blew the 
danger signal. I was about to stop my boat, had reached over to get hold 
of the lever to stop her, when I heard two whistles from the Florida. Q. 
Where was that? A. It wasn't over three points on our port bow. Q. And 
how far, in your best judgment, did it seem away? A. Well, I don't think 
it was less than half a mile. Q. Then what occurred? A. I answered her 
with two whistles, and stopped and backed my boat, ordered the wheel 
a-starboard before I blew my two whistles, and stopped and backed, and 
backed wlde open. Q. Now, when you blew your danger signal, what was 
your idea In blowing or what was the situation to you? A. I could not get 
any answer from the Florida, and I thought I ought to hâve some under- 
standing with her as to where she was going. Q. Now, you blew the danger 
signal, as you hâve stated, and how did the two-blast signal of the Florida 
after your danger signal, in point of time? A. Right Immediately after. 
Q. What did the bearing of that signal and its distance, taking into account 
the bearing of the previous signais and thelr distance, Indicate as to the 
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approaeh of that vessel? A. Well, it indicated that she was not headlng on 
a pacalleV poijrse with us. Q, Dld It indicate anythlng about how she was 
bearlng ir^in that? A. Yes, sir; it indicated that she was headlng out on 
a broaderiîng course. Q. What dld it indicate as to tbe position of the two 
vessels with relation to each other, If it indicated anythlng as to how she 
was making: you? A. She must hâve been maklng us on the starboard side, 
or I would not hâve blown two whlstles. Q. And taking the character of 
the whistle and starboard whistle with thls indication from the direction of 
the différent signais you had there, what was your conclusion at the tlme 
as to liow the BÏorida was making you? A. Well, I supposed he was coming 
down and jhad us on his starboard bow, andintended to passlng outslde of 
us, and I thought he might as well pass outslde as anythlng else. Q. Now, 
after you had replled with the two, and giving your reversmg signais, was 
there any fuçther signaling between the two boats? A. The Florida blew 
two whlstles, and I again answeyed hîm with two. Q. In what klnd of suc- 
cession did those corne In point of time? A. 1 replled Immedlately as quick 
as I heard It. It was a short time after he blew the flrst time. Q. And did 
you reply the second tlme? A. I repHed immedlately, Q. Now, captaln, at 
that time you may state whether you dld or did not hâve fear of collision 
with that boat. A. I had no fear of collision. Q. You may state when the 
çlrcumstances there transpirlng flrst Indicated to you danger of collision. A. 
I dldn't think there was any danger of collision untU I seen him eomin? 
across Our bow, about a length and a half away, probably, and then I dldn't 
think we were golng to do any damage. Q. Now, captain, when you flrst 
saw, hjm, as; you state, where was he from your vessel? A. About four 
points on our port bow, and probably two lengths away. Q. What was your 
boat dolng at that tlme, when you flrst saw her, as you descrlbed? A. She 
was baeklng. Q. How was she backing? A. Wlde open, full speed. Q. 
What Personal knowledge had you of that? A. Well, I could see by the 
water that her way was stopping very fast, and she was shaking things up 
lively, rattilng things up forward. Q. During the approaeh of the Florida 
how. If at ail, was your vessel swlnging? If she was swinglng at ail, whieh 
was it? A. She swung to port very slow. Q. Do you know anythlng of her 
headlng? Can you tell us anythlng on the subject of her headlng at the time 
of the collision? A. She was headlng between N. W. and W. Q. How are 
you able to say that? A. I looked at the compass, and she was headlng to 
the westward.of N. W. Q. And dld you take an accurate observation of the 
headlng? A.I did not. Q. Now, the Florida, how did she corne, and how 
did the vessels get in collision? A. Well, the Florida came across our bow. 
He was coming very fast, and he was swlnging very" fast. Q. What, if any- 
thlng, Indicated her speed to you? A. Well, she was throwlng a white foam 
up in front of her, and I could tell she was coming fast by looking at her. 
She came on! against us at a liyely rate. Q. And during her approaeh what 
about yourvesseVs headway, and at the tlme of striking? A. Our headway 
was just àboùt stopped when we came together." 

The évidence from the deck of the St. Paul, so far as Important, was in 
substance:. That she passed up on port side of the Roby, the vessels when 
abreast being visible as a resuit of a rift in the fog, the Roby belng appar- 
ently on a course about parallel.at a distance of from three-quarters to one 
mile. Heàrd Florida's fog ^ign^il when she was about two miles ahead, their 
bearing belng "very near ahead, possibly on our starboard, not to exceed one- 
half a point" Also heard fog signais of Roby regularly up to and after 
passlng Florida. When about one mile from Florida, passlng signais of 
two blasts exçhanged with Florida. Starboarded about two and one-half 
points after aijagreement to pass starboard to starboard, and resumed course 
of N. W. by, N., when nearly abreast of the Florida, whlch was her course 
before deflectjng under passlng agreement, as well as when the Roby was 
passe4. A, second, and perhaps third, set of passlng signais of two blasts 
were meîrt exchanged with the Florida, and as the boats were about abreast 
the Florida blew a sainte of three long and one short whistle, which was 
returned with a like signal. Owlng to the denslty of the fog, the Florida 
waa not seen at ail, but judged her to be about one-half mile outslde; that 
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is, on starboard side of St. Paul. From fog whistles ot Roby Judged she was 
close on two miles behind wLen salute was blown. Speed of St. Paul on 
passing Roby and Florida about eleven and one-half miles. 

Captain Jackson, of the St. Paul, says that after the salute the flrst thlng 
that attracted bis attention was that the boats approaching each other were 
"blowing together, both at the same time." The Roby was blowing one 
whistle and the Florida two. He states that he heard the Roby blow a 
single blast signal twice, and that she then changed her whistle, and blew 
two blasts, "and her engine whistle, a back-up signal and one long whistle." 
He also says he heard the Roby blow a danger signal, and that this danger 
signal was "the last signal of the big whistles that I heard." Says the Flori- 
da's whistle was a big bass whistle, while the whistle of the Eoby and St. 
Paul were nearly alike. Thinks the Florida was a mile down the lake be- 
hind him when he heard the cross signais. When he heard the first cross 
signal, remarked to his mate that there would be trouble, to whlch the mate 
agreed and noted the time. Crash of collision not heard on the St. Paul. 

The mate and lookout of the St. Paul, in the main, agrée that there were 
heard cross signais between the Roby and Florida. The mate says, after 
the salute between the Florida and St. Paul, he "heard the Roby blow one 
long whistle." The Florida answered with a réguler fog signal of three 
blasts. "Then they got to blowing together, one was blowing one and the 
other Irwo, and I heard the alarm and then the engine signais." This wit- 
ness, as well as the lookout, thinks the alarm was the last big whistle 
heard from either of those boats. 

The évidence from the deck of the schooner Becker, as might be expected, 
is in substantial accord with that from her towing steamer. 

John C. Shaw, for Miller and others and the Florida. 

Harvey D. Goulder, for the Roby. 

F. H. Canfield, for British & Foreign Marine Ins. Co. 

Before LURTON and SEVERENS, Circuit Judges, and WING, 
District Judge. 

LURTON, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

Upon an attentive examination of the whole of the évidence, — 
évidence which présents something more even than the usual con- 
flict found in ail such cases, — we hâve reached the conclusion that 
the court below did not err in finding both vessels at fault. 

I. The Florida was clearly at fault in respect to her speed. Rule 
15 of the "Act to regulate navigation on the Great Lakes and their 
Connecting and tributary waters" (28 Stat. p. 645) is as follows : 

"Every vessel shall, in thick weather, by reason of fog, mist, falling snow, 
heavy rainstorms, or other causes, go at moderate speed. A steam vessel 
hearing, apparently not more than four points from right ahead, the fog sig- 
nal of another vessel, shall at once reduce her speed to bare steerageway, 
and navigate with caution until the vessels shall hâve passed each other." 

It is not unlikely that while the Roby was blowing her two sig- 
nais of one blast the Florida was blowing her fog whistle, and that 
the last fog signal blown by the Florida was mistaken by the Roby 
for a two-blast passing signal, and returned as such. This theory 
explains the blowing together testifîed to by the witnesses from 
the St. Paul, and partly explains why the Roby's single-blast sig- 
nais, which we must believe were blown by her, were not heard on 
the Florida. But it is unnecessary to undertake to reconcile the 
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eyidençe .in,,Tespect to the signais blown by the Roby. For the 
parjposies oÉithis case we may accept the account of the matter, 
given by the Florida witnesses, tiàmely, that no signal, fog or pass- 
ing, was hekrd' <3,ti the Florida until the coUiding veSsels were within 
a little less thgiii half a njile of each other, and that- there was then 
heard a passing signal of two whistles, which seemed to corne from 
nearly ahead. Upon the weight of évidence, the Florida's speed 
was at that iilomént not less thari six miles per hour. Upon the 
seeming bearihg of that single passing whistle, and without being 
able to seethe approaching vessel, she changed her course by put- 
ting her wheel hard a-starboard, and kept her speed. In a morrient 
the top oî the spar of the Bëclcer/in tow of the Roby, came in 
sight, and â "second or so later the top of the Roby's wheelhouse 
was seen. In this situation she was put under full speed in the 
desperate hope that the seeming course of the Roby could be 
crossed befôfe the latter could reich the point of intersection. The 
efïort failéd. Thç Roby's bow sfruck the Flonda about amidship, 
Gutting very ideeply into her hull, and penetrating her cargo. Upon 
hearing the' whistle of the Roby âo near, and apparently right ahead, 
prudent navigation required that she should at dnce stop and re- 
verse, until the location and course could be ascertained with cer- 
tainty by either sound or sight. The City of New York, 147 U. 
S. 72, 84, 13 Sûp. Ct. 211, 37 L-. Eld. 84; The Umbria, 166 U. S. 
404, 417, 17 Sup. Ct. 610, 41 L. Ecl. 1053; The Fountain City, 10 
C. C. A. 278, 62 Fed. 87, à2 U. S. Àpp. 301, 309; The North Star, 
10 C. C. A. 262, 62 Fed. 71, 22 U. S- App. 242. The fog was dense. 
The vessels appeared to be very near and to be drawing nearer. 
The only indication of the location and course of the Roby was 
the apparent bearing of a single passing whistle.- Upon this un- 
certain basis for an opinion, the Florida maintained her speed and 
put her helm hard a-starboard. In the case of The New York, 
cited above, the court, in speakingof the duty of a steamer in a fog 
upon hearing the fog horn of an approaching vessel, said : 

"TJpon hearing the fog horn of the bark only one point on her starboard 
bo-w, the offlcer tp icharge should at Ç^ice hâve checked her speed, and, If the 
sound Indlcated that the approaching yessel was near, should hâve stopped 
or reversed untll the sound was flefliiltèly located or the vessels came in 
sight of each other. Indeed, upon the tèstimony in this case, It 1» open to 
doubt whether, If the englne had been at once stopped, the steamer would 
hâve corne to a standstlU before she had crossed the- course of the bark. 
There Is no guch certainty of the exact position of a born blown in a fog as 
win justify a steamer In speculating upon the probablllty of avoldlng It by 
a change of the helm, without taking the addltlonal précaution of stopping 
until its location is deflnltely ascertained." The Hypodame, 6 Wall. 216, 18 
L. Ed. 794; The Kirby Hall, 8 Prbb. Dlv. 71; ThéiSea Gull, 23 YTall. 165, 
23 L. Ed. 90; The Ceto, Asp. 479, 14 App. Cas. 670. 

We think this is just as applicable to a fog whistle as to a fog 
llorn, and as ^^pplicable to two steamers in a fog as to a steamer 
and sailing vessel. The observa,tîon of the court in that case was 
bottomed upon a line of Englîsh and American cases, many of 
whjch were discussed by Judge Taft in delivering - the opinion of 
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this court in the North Star Case, cited above, and need not be 

again discussed. 

In the case of the Umbria, cited above, Justice Brown, after an 
elaborate considération of the English and American cases, reached 
the conclusion that: 

"The gênerai consensus of opinion In thls country is to the efCect that a 
steamer is bound to use only such précautions as will enable her to stop In 
time to avoid a collision, after the approaching vessel cornes In sight, pro- 
vided such approaching vessel is herself going at the moderate speed required 
by law. In a dense fog thls mlght require both vessels to corne to a stand- 
still until the course of each was definitely ascertalned. In a llghter fog it 
mlght authorlze them to lieep thelr englues In sufficlent motion to préserve 
thehr steerageway." 

Hère the fog was dense, and the circumstances of the case ad- 
mitted of no modification by reason of the Hght character of the 
fog. But it is said that the right of vessels on the Great Lakes 
to navigate in a fog has been regulated by the act of 1895, known 
as the "White Law," and that under the rules of navigation there 
prescribed vessels are no longer under any duty to stop and re- 
verse, provided they hâve agreed upon how they shall pass each 
other. But rules 15, 23, 26, 27, and 28 of the act of 1895 must be 
read and construed together. Rule 15 requires, without regard to 
nearness, that, on hearing a fog signal of another vessel within 
four points of right ahead, speed shall be reduced at once to "bare 
steerageway." Rule 26 is intended to apply to the ordinary cir- 
cumstance of a failure to come to an agreement as to passing be- 
fore coming within a half mile of each other. In such case the 
duty to reduce speed, and to stop and reverse, if necessary, is im- 
posed, regardless of fog conditions, when the vessels come within 
the distance named by the statute. But under rule 15 the duty of 
such réduction of speed is imposed when the bearing of a fog 
whistle is within four points of right ahead, without regard to the 
distance of the vessels apart. The réduction of speed required by 
the rule must also be accompanied by "cautions" navigation "until 
the vessels pass each other." By rule 27 it is required that in obey- 
ing and construing thèse rules "due regard shall be had to ail dan- 
gers of navigation and collision," etc., and by the 28th rule it is 
declared that the rules shall not operate to exonerate any vessel 
from the conséquences of any "neglect to carry lights or signais, 
or of any neglect of any précaution which may be required by the 
ordinary practice of seamen, or by the spécial circumstances of 
the case." 

What would be the "cautions" navigation required after a vessel 
had reduced her speed as required by rule 15, or what précautions 
should be taken by vessels approaching each other in a fog, would 
dépend upon the spécial circumstances, and in the détermination 
of any question arising out of the navigation of colliding vessels, 
where the régulations prescribed by congress do not expressly ap- 
ply, resort must be had to the sailing usages and principles of navi- 
gation which are not superseded by the positive terms of the stat- 
ute. Thèse rules or sea laws defining the précautions required by 
111 F.— 39 
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good sekrnanship and cautious 'navigation are to be deduced from 
the décisions of courts of admiralty, and are not to be regarded 
àé stjpétseded, except in so far as they are inconsistent with the 
statutory régulations. The Sea GuU, 23 Wall. 165, 173, 23 L. Ed. 
90. To our minds, there can be no doubt but that under a long 
line of well-settled décisions there was apparent risk of collision 
in proceeding even at a reduçed speed, with no other knowledge 
of the location and précise course of the Roby than that afforded 
by the first passing signal heard on the Florida. Confessedly, the 
vessels were within a half mile of each other, and apparently the 
Roby was nearly right ahead. If both vessels were moving at the 
speed each claims for itself, the vessels would meet in three or four 
minutes. The density of the fog prevented any sight of either ves- 
sel from the other. To go ahead on the chance of safety from the. 
change of course authorized by the passing agreement was to take 
a risk not justified by sound principles of navigation nor author- 
ized by the positive rules of congressional législation. Upon hear- 
ing the passing signal of thé Roby so near ahead and so close at 
hand, the Florida should hâve stopped and come to a standstill 
until the location and course of the Roby could be definitely ascer- 
tained. 

2. For the Roby it is very earnestly urged that she checked down 
about 10 minutes before the collision, on hearing the Florida ex- 
change passing signais with the St. Paul, and that she ran under 
bare steerageway until about a minute and a half before the col- 
lision, when her engines were stopped and backed wide open, and 
that her headway was nearly gone when the collision occurred. It 
is insisted that the Roby's speed under check was between four 
and fiive miles, and that this speed was as low as was possible to 
maintain her steerageway. The fifteenth rule was plainly applicable 
to the situation of the Roby, and it devolves upon her to show that 
she reduced her speed as required by the statute. "Bare steerage- 
way" means the lowest speed consistent with the maintenance of 
headway. We are not satisfied that a- speed of 5 miles per hour 
was the lowest speed at which the Roby could maintain headway. 
The évidence of Captain Smith, the master of the Roby, that 30 
révolutions of her engine per minute were necessary in order that 
her engine should be "handled easily," and that 30 révolutions gave 
a speed of from 4 to 5 miles, was based on what his engineer had 
said to him. Oddly enough, the engineer was not examined on 
this point. The évidence of Captain Smith, taken as a whole, leads 
to the impression that he took a distinction between speed which 
"easily" enabled his vessél to keep her course and gave the helms- 
man îittle "trouble" to keep her from falling away, and that low 
speed required by the emphatic words of the statute which might 
suffice to keep a vessel on her course, even if much shifting of the 
helm be necessary to keep her from falling away. The mate of 
the Roby recognized this différence, and was of opinion that two 
miles per hour would ehable the maintenance of steerageway. Cer- 
tain it is that the speed of the Roby was such as to render fruitless 
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ail efforts to stop her, which were begun shortly before the vessels 
became visible to each other. The direction and force of the blow 
tend to corroborate the witnesses from the Florida that when she 
came in sight she showed a considérable "bone in her teeth." The 
estimate that her speed was then about ten miles per hour is doubt- 
less much exaggerated, but we are convinced that her speed was 
considérable when she came within two lengths of the Florida, and 
that her headway had by no means been lost when the collision 
occurred. Thèse conclusions lead to two results : First, that while 
running under check her speed was not as low as it should hâve 
been; and, second, seasonable efforts were not made to stop and 
back. We shall not attempt to reconcile the conflicting évidence 
in respect to the signais blown by the Roby. On her own account 
of the matter she blew two signais of one blast each, which were 
not returned. She then blew an alarm. Between each of thèse 
signais there was the usual interval. The silence of the Florida 
while thèse signais were being blown was only broken by a fog 
whistle blown after the first passing signal. Assuming that this 
alarm was blown as claimed, it is not improbable that it was mis- 
taken on the Florida for a two-blast passing signal, and replied to 
as such. The helm of the Roby was then put hard a-starboard. 
A second two-blast was then heard. Thereupon the engine whistle 
was blown to stop, back, back strong, etc. Before her headway 
had been stopped, and before she had swung but little under her 
starboard helm, the collision occurred. The efïort to stop and back 
was postponed too long. Captain Smith had every reason to fear 
he was running a risk of collision. He could not know the po- 
sition or course of the Florida with any such certainty as to justify 
him keeping on after he failed to get a response to his first signal 
of one blast. He had judged that the first fog signais he heard 
from the Florida were three points ofï his port bow. This was 
when the Florida was about three miles up the lake. When this 
distance was reduced about one-half he judged her passing signais 
to the St. Paul to be still three points off his port bow. When she 
saluted the St. Paul when abreast he still judged her whistle to 
hâve the same bearing. The fog whistle which he heard after his 
first signal of one whistle was still judged by him to be three points 
oflf his port bow. That the Florida was approaching ail the time 
he recognized. The fact that although she was approaching the 
bearing of her whistle did not broaden off his port bow was high 
évidence that if his original judgment of her bearing was correct 
the Florida was on a course which was drawing nearer and nearer 
to his own, and that in proceeding he was running a risk of col- 
lision. The North Star, lo C. C. A. 262, 273, 62 Fed. 71. 

"In practiee, one of the most usual Indications of risli of collision is that 
the approaching ship remains upon the same bearing from the observing ship 
for an appréciable length of time." Mars. Mar. Coll. (2d Ed.) 350. 

The captain of the Roby, testifying as an expert, said, in speak- 
ing of the means of locating an unseen approaching vessel by 
sounds, "that after she approaches you she will broaden oflf if she 
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is on a parallel course." As she did net broaden off, he ought to 
hâve realized that she was on a course which was net parallel to 
his ôwn, but a course which was drawmg nearer and nearer his 
own. But if the benefit of a doûbt be given in respect to the duty 
of coming to a standstill when the Plorida's fog whistle was heard 
in reply to the first passing signal of one whistle, we hâve no doubt 
but that, when a second passing signal failed to elicit a reply, every 
effort should hâve been made to stop and corne to a standstill un- 
til the Florida could be located. The sequel shows, as is most 
always true in such cases, that a différence of a few seconds would 
hâve saved a collision. Instead of stopping then, an alarm was 
blown, which was followed by two whistles in reply to what was 
supposed to be two whistles frbm the Florida. The duty of stop- 
ping and definitely locating the approaching vessel rested strongly 
upon the Roby under her own view of the facts, and we are aereed 
that for this fault, as well as for failing to reduce her speed to bare 
steerageway when she first checked down, she must be condemned. 
The Roby is also to be condemned for not maintaining a proper 
lookout. The lookout enrolled as such was engaged in scrubbing 
deck during the whole of the Cvents which resulted in a collision. 
The captain and his wheelsman were the only men forward on the 
deck engaged in the navigation of the ship. The Roby was then 
traversing a peculiarly crowded pathway for lake commerce, in a 
dense fog. The situation was one which demanded the utmost 
vigilance and caution. The duty of having as a lookout one giving 
his undivided attention to the duties required of lookouts is not 
lessened by anything in the act of 1895. Captain Smith, standing 
on top of the pilot house, was upon this occasion engaged in direct- 
ing the navigation of his vessel, blowing engine whistle signais to 
his engineer and blowing by hand his fog whistle. True, his en- 
gine and fog whistles were operated by means of cranks, which 
could be moved without changing his place on the pilot house. In 
addition to ail thèse duties he was the sole lookout. It is a plain 
fault for the master of a vessel to also assume the dlities of a sole 
lookout. Chamberlain v. Ward, 21 How. 548, 16 L. Evi. 211; The 
Ottawa, 3 Wall. 268, 18 L. Ed. 165 ; Mar. Coll. 496. In the situation 
of the Roby the necessity for the undivided vigilance and attention 
of a lookout was particularly urgent. The only défense made upon 
this point is that the Roby 'sh9uld not be condemned for the failure 
to maintain a lookout, if the présence of one would not hâve availed 
to prevent the collision. The Blue Jacket, 144 U. S. 371, 389, 12 
Sup. Ct. 711, 36 L. Ed. 469; The Dexter, 23 Wall. 69, 23 L. Ed. 
84; The Annie Lindsley, 104 U. S. 185, 26 L. Ed. 716. But the 
absence of the lookout from duty under the circumstances of this 
case was flagrant négligence, ând the burden of showing that the, 
collision could not hâve been guarded against by a lookout rests 
heavily upon the Roby. The Farragut, 10 Wall. 334, 19 L. Ed. 
946; The Ariadne, 13 Wall. 479, 20 L. Ed. 542; Robinson v. Navi- 
gation Co., 20 C. C. A. 86. 73 Fed. 883; The Emma Kate Ross 
(D. C.) 41 Fed. 826, 828. For the Roby it is urged that no num- 
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ber of lookouts could hâve added anything to the iilformation which 
Captain Smith had "as to the présence, course, and purpose of the 
Florida, or gathered any information to change the navigation of 
the Roby." We are not prepared to say that Captain Smith had 
ail of the information a vigilant lookout could hâve given him touch- 
ing the approach and course of the Florida, and especially touching 
the bearing of her whistle sounds. He does not prétend to hâve 
taken the exact bearings of the signal whistles he heard from the 
Florida. Possibly he could not, and possibly an attentive, watch- 
ful lookout in the eyes of the ship could not. But are we author- 
ized to say that such a lookout might not hâve noticed that the 
bearing of the Florida was not so far oflf the port bow of the Roby 
as Captain Smith judged? The captain's judgment was that the 
bearing was about three points, while his wheelsman judged that 
the bearing of the same sounds was from one to two points ofF 
her port bow. Who was right? The men on the Florida judged 
that the bearing of the Roby was nearly right ahead, and not over 
a half point off their starboard bow. Which of thèse estimâtes 
was right? Estimâtes of the distance between the St. Paul and 
the Florida, when they passed each other, varied from one-half to 
one mile. The Florida was inside of the St. Paul, which had passed 
up about one mile inside the Roby and on a course about parallel 
with that of the Roby. The St. Paul and Florida passed each 
other under a starboard agreement. Did the Florida starboard in 
accordance with the agreement? If so, this musf hâve drawn her 
nearer to the course of the Roby. The évidence from the deck 
of the Florida is that she did not starboard her wheel until she 
received a two-blast signal from the Roby. But the Roby people 
say that they gave no such signais until they received one of that 
character from the Florida. Was a fog signal from the Florida 
mistaken for a two-blast passing signal? If not, how does it hap- 
pen that Captain Smith supposes he heard such a signal? Upon 
that assumption he starboarded his wheel. The disinterested wit- 
nesses from the St. Paul unité in saying that the Florida blew 
simultaneously with the Roby ; the former blowing one blast, while 
the latter blew two. The Roby people say that they did blow two 
signais of one blast and got no response to either, Was this due 
to the fact that the Florida's whistle was nc^t heard, or are the St. 
Paul witnesses wholly mistaken in saying that both boats blew to- 
gether? For the purpose of determining the knowledge that each 
boat had of the signais heard from the other, and of determining 
what signais were blown on each boat, we hâve, in a former part 
of this opinion, assumed the truth of the story which cornes from 
the deck of each boat as to signais g'ven and heard. But can it 
be said that a watchful and attentive lookout might not hâve con- 
firmed the testimony concerning the simultaneous blowing of cross 
signais before the Roby confessedly changed to a signal of two 
blasts? The course of the Florida before she changed her wheel 
to starboard, according to her wheelman, was S. E. yi S. At the 
time of the collision it was N. E. by E- This învolved a change of 
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7^ poitits, So.remarkable a change has been the subjeçt of much 
véry sè'rigffilè comment by counsel for the Roby, and it has, been 
vèry plàusibîy argued that the coiirse of the Florida was not cor- 
rectly given by her wheelsman. If counsel are right in the argu- 
ment thàt the change in the Florida's course under starboard wheel 
was not 7^ points, but 4 and a fraction, it only results that the 
course ofthe Florida, before the exchange of signais of 2 blasts, 
must haVé bééh a course which was drawing nearer and nearer to 
the course of the Roby, and which would carry her across her 
bows. But Captain Smith made no discovery of this sort in the 
changéd bearing of signais. Down to the last signal he heard, he 
judged the Florida to be 3 points oflf his port bow, and entertained 
no fear of a collision until the Florida came in sight. Thèse con- 
sidérations, and others which arise upon the very confîicting évi- 
dence of a very voluminous record, induce the feeling that it is 
not satisfactoi;ily shown that Captain Smith had ail the information 
which cOuld hâve been derived from a lookout giving undivided 
attention to his duties. 

3. It is next insisted that it was error to give to the owners of the 
Roby the benefit of the limitée liability act (9 Stat. 635). The 
contention is that the Roby was insufïiciently manned in respect to 
a lookout. By virtue of his office and the rules of maritime law, 
the master's duty was to sélect and station his crew. Butler v. 
Steamship , Co., 130 U. S. 527, 554, 9 Sup. Ct. 612, 32 L. Ed. 1017. 
Among the crew were two watchmen, whose duty it was to serve 
as lookouts. ,It is in évidence that the master was accustomed to 
require from thèse watchmen certain other services in the daytime, 
and that on tWs occasion the watchman on duty as a lookout had 
been ordered aft to scrub deck. Under the circumstances exist- 
ing, this was an act of grave négligence. But it was the duty of 
the master, and not that of the owners, to see that a compétent 
lookout was always on duty. If the master chose to assign to the 
lookout a duty which took him from his station or divided his at- 
tention, hovi^ could the owners prevent it? A case might be made 
against the owners if it was shown that they were privy to such an 
act of négligence, or that they knew that the master was in the 
practice of keeping no lookout, or of requiring other duties incon- 
sistent with the watchfulness and undivided vigilance constantly due 
from a lookout. No «such case is made hère. The owner is not 
to be deprived of the benefit of the limited liability act, aflforded 
by the provisions of section 4283 of the Revised Statutes, for the 
misconduct of the ofhcers or men of the vessel, to which he is not 
privy. Walker v. Transportation Co., 3 Wall. 150, 18 h. Ed. 172; 
Butler V. Steamship Co., 130 U. S. 527, 554, 9 Sup. Ct. 612, 32 L. 
Ed. 1017; The Longfellow, 45 C. C. A. 379, 104 Fed. 360. 

4. We corne now to the question of damages and their appor- 
tionment. Both vessels being at fault, the damages must be di- 
vided. The appraised value of the Roby was $59,300. The claims 
against her and allowed were as follows : (i) The value of the 
Florida's cargo, represented by the British & Foreign Insurance 
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Company, with interest to date of commissioner's report, August 
28, 1899, $65,293. •^3; (2) the daims of the appellants Peter P. Mil- 
ler and others, as trustées for cargo not represented by the British 
& Foreign Insurance Company, including interest to same date, 
$6,026.71 ; (3) the daims of same as trustée for the efïects of offi- 
cers and seamen of Florida, $1,462.79; (4) the claim of the same 
as owner of the Florida for one-half the value of that steamer, in- 
cluding interest to same date, less one-half the damage sustained 
by the Roby, $45,596.56. The owners of the Florida also preferred 
a claim for the loss of the unexpired term of the charter for the 
steamer for the season of 1897, a value reported by the commis- 
sioner as $13,889.52. This claim was disallowed. (a) The claim 
of the owners of the Florida to recover the value of the unexpired 
term of a season charter in addition to the full value of the lost 
vessel and her freight pending was properly rejected. The gênerai 
rule is that, where the loss is total, the estimated profits of a charter 
not yet entered upon are always rejected. Where the loss is par- 
tial, the damages, for very apparent reasons, include ail loss due 
to détention for repairs, which may include the profits of a charter 
not yet entered upon. In such case the question is as to the value 
of the use of the vessel while undergoing repairs. The distinction 
is elaborated and the authorities cited in the case of The Umbria, 
166 U. S. 404, 421, 17 Sup. Ct. 610, 41 L. Ed. 1053, which case was 
followed by this court in the case of Mason v. Insurance Co. (de- 
cided at June session) iio Fed. 452. The fact that the Florida 
was under a charter party for the season aflfords no reasonable 
room for a distinction. The compensation was payable in monthly 
installments. One installment had been earned and paid. Appel- 
lants were also permitted to recover for freight pending. The fu- 
ture installments were not earned nor entered upon, but as a com- 
pensation the owners were permitted to recover the full value as a 
substitute for the vessel and ail her future earnings. (b) The fund 
applicable to pay ail the damages consists in the appraised value 
of the Roby, the owners of the latter having availed themselves of 
the benefit of the limited liability act. That fund does not more 
than equal one-half of the total damages. If ail of the claimants 
stood upon an equal footing, in conséquence of their equal inno- 
cence or equal contribution to the cause of the disaster and loss, 
the fund should be distributed pro rata upon their several daims, 
as provided by the fifty-fifth rule in admiralty. Transportation Co. 
V. Wright, 13 Wall. 104, 122, 20 L. Ed. 585. In the case just cited it 
appeared that the steamer Norwich came into collision with the 
schooner Van Vleit, and that the schooner and her cargo were a 
total loss. The Norwich, which was solely at fault, availed herself 
of the benefit of the limited liability act. The Norwich herself sus- 
tained damage, and her cargo was lost. The owners of the schooner 
and her freight and the owners of the cargo on the Norwich, be- 
ing equally innocent, were permitted to share pro rata in the fund 
which represented the value of the Norwich and her pending freight. 
Touching the claim of the libelants, the owners of the sunken 
schooner and her cargo, the court said: 
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"But the plaim of the llbelants alone is not alleged to be greater than the 
value of thé' steamer and her frelght The llbelants, therefore, would bc 
entitled to reçoive the whole amount of thls damage, if they were the only 
persons who sustained damage, or if, by reason of the nature of their clalm, 
their lien was superior to that of the ovraers of the cargo lost on the 
steamer. Liens for réparation for -wroiig done are superior to any prior 
liens for mohey borrowed, wages, pilotage, etc. But they stand on an equal- 
ity with regard to each other if they arise from the same cause. We think, 
therefore, that the lien of the llbelants for the loss of the schooner and her 
cargo, arising from the collision, is on an equality with the lien for the loss 
of the cargo of the steamer from the same cause. This being so, the case 
for the application of the statute arises; for it is alleged by the llbelants 
that the damage to the schooner and her cargo, together with the damage 
arising f ronj the loss of the steamer's cargo, greatly exeeeds the value of the 
steamer and her freight for the voyage." 

The fifty-fifth rule préserves "to ail parties any priority to which 
they may be legally entitled." In conséquence of the supposée! in- 
nocence of the owners of cargo lost on the Florida, they were 
awarded by the court below priority of payment out of the fund 
to be paid in by the owners of the Roby. The ground upon which 
the cargo owners were preferred by Judge Swan, who heard this 
cause in the district court, ie thus stated by him: 

"It is recôgnized equity, however, that the claim of an injured party 
wholly inûocent of fault or dereliction resulting in a loss should be more 
favorably regarded than that of a creditor against the same fund whose 
négligence aided to cause the loss. Such a case would présent an exception 
to the gênerai rule of pro rata division among sufferers by a common disas- 
ter, and that rule should be llmited to cases where ail the parties seeking 
réparation are equally innocent of fault, unless statutory or judlcial author- 
ity has otb«rwlse determined." 

The soundness of this rule of distribution is not denied by the 
learned counsel representing the owners of the Florida as a gên- 
erai rule of equity, applicable in maritime cases prior to the enact- 
ment by the congress of the act of February 13, 1893 (27 Stat. 
445) generally known as the "Harter Act." The contention is that 
the third, section of the Harter act "places it beyond the power of 
the cafgo to, take the proceeds which would hâve gone to the hull» 
interests had the Florida been without cargo," That section is in 
thèse words: 

"Sec. 3, That if the owner of any vessel transportlng merchandlse or 
property to or from any port In the United States of America, shall exercise 
due diligence to make the said vessel in ail respects seaworthy and properly 
manned, equlpped and supplied, neither the vessel, her owner or owners, 
agent, or charterers shall become or be responsible for damage or loss re- 
sulting from faults or errors in navigation or in the management of sald 
vessel, nor shall be held liable for losses arising from dangers of the sea or 
other navigable waters, acts of God, or public enemies, or the inhérent de- 
fect, quality or vice of the thing carried, or from Insufflciency of package, or 
seizure under légal process, or for loss resulting from any act or omission 
of the shipper pr owner of the goods, hls agent or représentative or from 
saving or attemptlng to save life or property at sea, or from any déviation 
in rendering such service." 

The argument of counsel against any préférence to the cargo 
interests is : That "if the Florida had been without cargo, her own- 
ers would receive their full half damage under the decree dividing 
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damages as entered in the district court. * ♦ • Being with 
cargo, if such cargo is given priority, and absorbs what would 
otherwise hâve gone to the huU, then, by such priority, the owners 
of the Florida shall become or be responsible for damages or loss 
resulting from fault or errors in navigation, or in the management 
of said vessel, in direct dérogation of the statute." In short, the 
contention is that the well-settled équitable rule which prefers an 
entirely innocent claimant upon a fund over another whose fault 
contributed to the common loss shall be set aside, because its opér- 
ation will be to prevent a realization of the decree in favor of the 
Florida against the Roby. The équitable préférence accorded the 
superior equity of the cargo owner in the fund from which ail losses 
must be paid is wrongfuUy described as an indirect imposition of 
cargo liability contrary to the statutory exonération intended. The 
trouble lies further back. But for the limited liability act, there 
would hâve been no occasion to call into opération the rule for dis- 
tribution of a common fund insufficient to pay ail. The question 
to be decided comes to this : Is the third section of the Harter act 
to be construed as operating to restrict the opération of gênerai 
and well-settled principles of law beyond the plain and explicit re- 
lief afforded from their opération by the words of the statute ? The 
Harter act has several times been under considération by the su- 
prême court. In the case of The Delaware, i6i U. S. 459, 471, 
474, 16 Sup. Ct. 516, 40 L. Ed. 771, it was sought to hâve the act 
construed as exonerating a vessel and its owners from ail liability 
for a collision resulting from the fault and mismanagement of those 
responsible for her navigation. This view of the act was rejected, 
the court, among other things, eaying that "the whole object of 
the act is to modify the relations previously existing between the 
vessel and her cargo," and that its "provisions hâve no possible 
application to the relation of one vessel to another." In the case 
of The Irrawaddy, 171 U. S. 187, 18 Sup. Ct. 831, 43 L. Ed. 130, 
there was involved the question whether the owner of a seaworthy 
vessel, stranded through the négligence of her master, was entitled 
to a contribution in gênerai average for sacrifices made and suffered 
in unsuccessful efforts to save the vessel and her cargo by reason 
of the exonération of the vessel from liability to her cargo for the 
négligence of his master and crew. It was conceded that prior to 
the Harter act no such claim was admissible, if the stranding was 
due to faults of navigation. The contention was that as the Harter 
act had relieved the vessel and her owners from hability to the 
cargo owners when the loss was due to négligent navigation, that 
a right to contribution now existed notwithstanding the négligence 
of the master was the cause of the stranding. The court, in its 
opinion, said: 

"We are unable to accept this vIew of the opération of the act of congress. 
Pialnly, the main purposes of the act were to relieve the shipowner from lia- 
bility for latent defects, not diseoverable by the utmost care and diligence, 
and, in event that he has exercised due diligence to make his vessel sea- 
worthy, to exempt him and the ship from responsibility for damage or losa 
resulting from faults or errors in uarigation or In the management of the 
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vessel. But can we go further, and say that It was the intention of the 
aet to allow the owner to share in the beneflts of a gênerai average con- 
tribution to meet losses occasioned by f aults in tlie navigation and manage- 
ment of the shlp? Doubtiess, as the-law stood before the passage of tJie 
act, the owner could not contraet against his liability and that of his vessel 
for loss occasioned by négligence or fault in the offlcers and crew, because 
such a Contraet was held by the fédéral courts to be contrary to public 
pollcy, and, in this particular, the owners of American vessels were at a 
disadvantage as compared with the owners of foreign vessels, who cnn con- 
traet wlth shippers agalnst any liability for négligence or fault on the part 
of the offlcers and crew. The inequality, of course, operated unfavorably on 
the American shlp owner, and congress thought fit to remove the disadvan- 
tage, not by declaring that it should be compétent for the owners of vessels 
to exempt themselves from liability for the f aults of the master and crew 
by sti^iulatlons to that effect contained in bills of lading, but by enacting that, 
if the owners exercised due diligence in making their ships seaworthy, and 
in duly mannlng and equipping them, there should be no liability for the 
navigation and management of the ships, however f aulty. Although the 
foundation of the mie that forbade shlpowners to contraet for exemption 
from liability for négligence in thelr agents and employés was in the déci- 
sions of the courts that such contracts were against public policy, it was 
nevertheless compétent for congress to make a change in the standard of 
duty, and it Is plaihly the duty of the courts to conform in thelr décision to 
the policy so declared. But we think that for the courts to déclare, as a 
conséquence of this législation, that the shipowner is not only relieved from 
liability for the négligence of his servants, but is entitled to share in a gên- 
erai average rendered necessary by tha,t négligence, wonld be in the nature 
of a législative act. The act in question does, undoubtedly, modify the pub- 
lic policy as previously declared by the courts, but, if congress had intended 
to grant the 'further privilège now conterided for, it would hâve expressed 
such an intention in unmistakable terms. It is one thing to exonerate tho 
shlp and Its owners from liability for the négligence of tbose who manage 
the vessel; it is another thing to authorize the shipowner to do what he 
could nOt do before, namely, share in the gênerai average occasioned by the 
misinanagement of the master and crew." 

In the case ci The Chattahoochee, decided by the circuit court 
of appeals for the First circuit, and reported in 21 C. C. A. 162, 
33 U. S. App. SIC, 74 Fed. 899, the facts were that the steamer 
Chattah«),OGhee collided with the schooner Golden Rule. The own- 
ers of the schooner filed their libel in the district court in their 
own behalf and in behalf of the officers and crew, and as bailees of 
her cargo, against the steamship Chattahoochee, to recover for the 
loss of the schooner and her cargo, and the personal eiïects of the 
master and crew, through the collision. The district court held 
both vessels at fault, and gave the libelants a decree for one-half 
the value of the vessel and the fuU value of the cargo, "with the 
usual righttO recoup." From this decree the libelants alone ap- 
pealed, Judgè Putnam, for the court, thus states one of the issues 
raised by thfe appeal : 

"Both vfessels being in fault, the district court, on the well-settled rule, 
allowed the steamer, whlch was not damaged, to recoup against one-half of 
the value i^jfitbe schooner and one-half o{ the value of the cargo, stlU leaving 
a net balMlçe f or which a decree was made in favor of the schooner, her offl- 
cers and orew,. after fuUy satisfying and paying the loss to the cargo own- 
ers. In this way the schooner indirectly sufCers the loss of one-half of the 
1 value of the cargo, though It was by a diminution of the damages awarded 
her." 
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She daims that this was in violation of section 3 of the act of 
February 13, 1893 (27 Stat. 445, c. 105), commonly called the "Har- 
ter Act." The court held, following the case of The Delaware, 
161 U. S. 459, 16 Sup. Ct. 516, 40 L. Ed. 771, that the Harter act 
has no relation to the claim for the loss of the schooner herself, 
and furthermore said: 

"The gênerai purvlew of the statute limits it to the relations between a 
vessel and her owners and the cargo aboard and Its owners, and merely gives 
a statutory bill of lading, as was said partly in ternis and partly in efîect 
in The Delaware. It has no proper relation to clalms between colliding ves- 
sels or to the rustlcum judicium of the admiralty, which established the rule 
by which such claims are dlvlded in case of mutual fault; or, consequently, 
to the qualification of that rule by means of which the net damages are 
diminished by reeoupment. The liability to which the statute appertains is 
that arlsing from a bill of lading, or other contract of carriage; while that 
with which we are dealing cornes from the relations of colliding vessels to 
each other, and is precisely the same as though the cargo lost had been the 
lading of a third vessel, involved in the collision, but in no way at fault." 

The court further held that the rule stated and applied in The 
North Star, 106 U. S. 17, i Sup. Ct. 41, 27 L. Ed. 91, was not 
affected by the Harter act, that rule being that "in cases of collision 
occurring by the fault of both parties the entire damage to both 
ships is added together in one common mass, and equally divided 
between them, and thereupon arises a liability of one party to pay 
to the other such sum as is necesssary to equalize the burden." 
The decree of the district court was afiSrmed in so far as the Chat- 
tahoochee had been allowed to set ofï the decree against her for 
one-half the value of the schooner by one-half of the decree for 
cargo damages. This case was taken to the suprême court on writ 
of certiorari, where the decree of the court of appeals was affirmed, 
the opinion being by Mr. Justice Brown, and reported in 173 U. S. 
540, 552, 19 Sup. Ct. 491, 43 L. Ed. 801. The argument in behalf 
of the owners of the sunken schooner against the right of the 
Chattahoochee to set ofï her liability for one-half the value of the 
schooner by one-half the decree against her for cargo damages was 
precisely the argument now made to avoid the application of the 
rule of priority which gives préférence to the claims of innocent 
cargo owners over the claims of the vessel owners whose vessel 
had contributed to the collision. Thus (at page 552, 173 U. S., 
pages 495, 496, 19 Sup. Ct., and page 807, 43 L. Ed.) Justice 
Brown states that the contention was that — 

"The exemptions of the Harter act are not intended for the beneflt of the 
steamship or any other vessel by whose négligence a collision has occurred, 
but for the benefit of the carrying vessel alone; and, If she be held liable 
in this indirect manner for a moiety of the damages suffered by the cargo, 
the act is to that extent disregarded and nullifled. That the amount which is 
paid by reeoupment from the just claim of the schooner against the steam- 
ship is paid as effectually as It would be by a direct action by the owners of 
the cargo against the schooner." 

This the court answered by saying: 

"But If the doctrine of the North Star be a sovmd one, that in cases of 
mutual fault the owner of a vessel which has been totally lost by collision 
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,1s not entltled to the beneflt of an act llmlting bis liablllty to the other 
Vessel untU after the balance of damage bas been struck, It wouW aeem to 
foUb^ tbat the snnken vessel is not entltled to the beneflt of any statute 
tending tq lessen Its liablllty to the pther vessel, or to an Increase of the 
burden of sueh other vessel, untll the amount of such liablllty bas been 
flxed ùpon the prlnciple of an equal division of damages. This Is in effect 
extending the doctrine of the Delaware Oase, whereln the question of liabll- 
lty for the loss of the cargo was not In issue, to one where the vessel suffer- 
ing the gréa ter Injury Is , also the carrier of a cargo. In other words, if the 
Harter act was not intended to Incréàse the liablllty of one vessel towards 
thé other in a collision case, the relations of the two colllding vessels to each 
other remain imaCected by this act, notwlthstanding one or both of such 
vessels be laden with a cargo. We are theref ore of opinion that the court 
of appeals dld not err in deductlng half the value of the cargo from half the 
Value of the sunken schooner, and la llmlting a recovery to the différence 
between thèse values. The decree is afflrmed." 

It may be conceded that the précise question hère presented did 
not arise in the case of The Chattahoochee, nor in any other case 
to which we hâve been referred. The opinion and decree in the 
Chattahoochee Case would, however, require that the Roby should 
hâve the right to set off against the decree in favor of the Florida 
for one-half the value of that vessel and her freight one-half of the 
decree against, the Roby for cargo losses, and that the decree in 
favor of the owners of the Florida, in their own right, against the 
Roby, should be for the différence between the two sums only. If 
that were done, the matter would stand thus : 

Amount of the decree against the Roby in favor of the Brltlsh & 
Foreign Insurance Ce, underwrlters oa cargo,...-. $65,285 33 

Amount of decree In favor of the owners of the Florida as bailees 
for cargo unrepresented by the Intervening underwrlters 6,026 71 



Total of decree for cargo damages against the Roby $71,322 04 



Amount of the decree against Roby for one-half value of the 

Florida $45,596 56 

Amount of decree for one-half value of effects of crew of Florida 1,462 79 



$47,059 35 
Deduct one-half of the decree against the Roby for cargo damages 35,661 02 



Net decree in favor of the FloHda. $11,398 33 

But the appraised value of the Roby is less than the decree for 
cargo damages, and this at once raises the question as to whether 
the claims must be paid pfo rata or the cargo claim before the net 
amount due to the Florida. From the interprétation placed upon 
the Harter act in the cases we hâve cited we deduce the conclusion 
that that act is not to be construed as affecting the opération of 
the équitable rule which postpones the claims of one whose fault 
contributed to the common loss as against the claims of innocent 
cargo owners. In the case of The Irrawaddy, already cited, Mr. 
Justice Shiras, in announcing the opinion of the court touching the 
meaning and efïect of the Harter act, said: 

"Upon the whole, w,e thlnk that In , determining the effect of this statute 
In restrictlng the opération of gênerai and well-settled principles our proper 
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course is to treat those princlples as still exlsting, and to llmlt the relief 
(rom their opération aflorded by the statute to that called for by the lan- 
guage itself of the statute." 

5. For the owners of the Florida it is next urged that, aside from 
the effect of the Harter act in exonerating the Florida from cargo 
Habihty, her bills of lading contain stipulations exempting her from 
liability for cargo lost as a resuit of colUsion, and that certain of 
her bills of lading also provide that any carrier by water, "hable 
on account of loss or damage," on account of the property shipped 
thereunder, "shall hâve fuU benefit of any Insurance that may hâve 
been efïected upon or on account of said property." Neither one 
of thèse stipulations has any bearing upon any question hère pre- 
sented. Neither cargo owners nor cargo underwriters are endeav- 
oring to hold the Florida Hable for cargo losses. The right of re- 
coupment, which we hold to exist in favor of the Roby, by which 
one-half of the decree against her for cargo lost on the Florida 
has been set ofï against the decree against the Roby for one-half 
the value of the Florida, does not dépend upon the liability of the 
Florida for cargo damages, but rests upon the liability of the two 
coUiding vessels to bear equally the burden resulting from a col- 
Hsion due to their mutual fault. In other words the right of re- 
coupment does not dépend upon the relation of the carrying vessel 
to her cargo, but upon the relation of the colliding vessels to each 
other. Neither does the postponement of the balance due to the 
owners of the Florida, after recoupment, rest upon the liability of 
the Florida to cargo owners, but upon the gênerai équitable prin- 
ciple that where the fund out of which the losses are to be paid 
is insufficient to pay the demands of ail of the claimants, the claim 
of an innocent cargo owner shall be preferred over the claim of 
one whose fault contributed to the common disaster. In the last 
analysis the decree in favor of the Florida owners is inefïective, 
because, under the limited liability act, the fund for the payment 
of the Roby liabilities is not sufficient to pay both classes of claims. 
To say that the préférence given to the cargo liability opérâtes in- 
directly to make the Florida liable to cargo owners, contrary to 
the terms of the Harter act, and to deprive her of the benefit of 
her bill of lading stipulations for exemption from liability for cargo 
lost by a collision, as well as from the benefit of Insurance taken 
on cargo by shippers, is to say no more than was said by the hull 
interests in the Cases of the Irrawaddy and Chattahoochee, already 
cited. The answer to the objection now under considération is that 
the Florida has not been held Hable to carsro owners, and, there- 
fore, the bill of lading stipulations hâve not come into efifect. 

6. One other question remains for décision. The district court 
disahowed interest upon the bond given for the release of the Roby. 
The Roby was appraised at $59,300, and a bond with security exe- 
cuted for that amount, by which the owners of the Roby and their 
surety bound themselves, "in the sum of $59,300, unto whom it 
may concern, that the said Lakeland Transportation Company shall 
abide and answer the decree of the court in said matter, and shall 
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pay into éhe registry of the court said $59,300, and the înterest on 
the same, as provided by law, the appraisal value of the said steamer, 
whenever such payment shall be ordered and required by the court." 
The district court had undoubted authority to require that the own- 
ers of the Roby, as a condition of the release of their vessel, should 
enter into a stipulation to pay the appraised value, either with or 
without interest, when ordered. The authority for the release of a 
libeled vessel, or for a vessel surrendered upon an application for 
the benefît of the limited liability act, is found in the fifty-fourth ad- 
miralty rUle. Under that rule the owners of a vessel seeking the 
benefît of the limited liability statute might convey their vessel to 
a trustée to be named by the court, or the court rhight appraise the 
vessel and require the value to be paid at once into court, or release 
the vessel upon a stipulation to pay the appraised value into court 
whén ordered. If the appraised value had been at once paid into 
court the fund might hâve been made productive by lending it out 
at interest or by investing in approved bonds. In such case the 
fund for ultimatç distribution would hâve been enlarged. As such 
a coursé was open to the court it is clear that it might, as a condition 
of release upon bond, require that the stipulators' bond should bear 
interest from date. The Wanata, 95 U. S. 600, 24 L. Ed. 461 ; In 
re Harris, 6 C. C. A. 320, 57 Fed. 243. In The Favorite (D. C.) 12 
Fed. 213, Judge Blodgett held that the owners might, irrespective 
of any prior order or stipulation, be required to pay interest upon 
the value of the vessel from the date of collision, the decree going 
against the owners and their surety in the stipulation for the value 
only, there being no provision binding the surety to pay interest 
before default. Where the stipulators défend the suit it is not un- 
usual to charge them with interest from the date of the filing of the 
bond, upon the ground that they are responsible for the delays inci- 
dent to the défense made. The Maggie M. (D. C.) 33 Fed. 591 ; The 
Wanata, 95 U. S. 612, 24 L. Ed. 461 ; The Maggie J. Smith, 123 
U. S. 356, 8 Sup. Ct. 159, 31 L. Ed. 175. The question hère arises 
upon the bond actually given and the liability of the makers of the 
bond. The liability of stipulators in a bond is limited to the amount 
therein named, and, if the stipulation does not bear interest, they 
are only bound for interest in case they make default in paying ac- 
cording to the terms of the obligation. The Wanata, 95 U. S. 600, 
24 L. Ed. 461. Hère the stipulation is that they shall pay "said 
$59>300, and the interest on the same, as provided by law." Do the 
words, "and the interest on the same, as provided by law," imply an 
agreement to pay interest from the date of the obligation? The 
words used in the obligation must détermine the rights of the parties. 
What did the stipulators mean by agreeing to pay the principal 
sum "and the înterest on the same, as provided by law," if they did 
not rrtean to pay interest at the rate provided by law for like con- 
tracts from the date oî the agreement? By the exécution of this 
obligation the owners obtained the use of their vessel. Their lia- 
bility was for the value of the vessel at the time of the collision. 
Why shall they be^ allowed the use of that value during a protracted 
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litigation carried on by themselves? The justice of the matter was 
that the value at date of collision should be made productive. An 
agreement to pay that value "and the interest on the same, as pro- 
vided by law," can hâve no reasonable meaning attached to it unless 
it implies an agreement to pay interest, at the rate provided by law, 
upon the principal sum from the date of the agreement. It may be 
that the words used are somewhat ambiguous. But any ambiguity 
in such an obligation is to be construed against the makers of the 
instrument. 2 Pars. Notes & B. 392; Brandt, Sur. (2d Ed.) § 
92. Unless thèse words are construed as an agreement to pay the 
légal rate of interest from the date of its exécution, the language is 
idle, for without them the stipulators would be Hable for interest 
from the time of its maturity, which would be the time when the 
court should order payment. We think the district court erred in 
not ordering the payment of interest at the rate allowed by the law 
of Michigan from the date of this obligation. In this respect the 
decree of the court below must be modified. In other respects the 
decree is substantially affirmed. Peter P. Miller and others will 
pay one-half of ail the costs, and the Lakeland Transportation Com- 
pany will pay the remainder. 
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(Circuit Court of Appeals, Fourth Circuit November 6, 1901.) 

No. 392. 

Collision— Sailtn G Vessbls Cbossinq — Rbview of Findings on Appeal. 

FIndings of fact made by a court of admlralty, which were determlna- 
tive of the question of fault for a collision at sea between two sailing 
vessels, considered and affirmed on appeal. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina. 

For former opinion, see 103 Fed. 886, and 106 Fed. 740. 

C. V. Meredith and J. N. Nathans, for appellant. 
J. P. K. Bryan and Robert M. Hughes (Wm. H. White, on the 
brief), for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, 
District Judge. 

PER CURIAM. This is a case of collision between two three- 
masted schooners in the nighttime, December 26, 1899, on the At- 
lantic Océan, about 25 miles northeast from Cape Hatteras. The 
question of fault depended upon which of thèse two sailing vessels 
was under the obligation to keep out of the way of the other. Un- 
der article 17, International Rules for Preventing Collisions at Sea, 
Aug. 19, 1890 (i Supp. Rev. St. 781), and Proclamation of the Prési- 
dent, Dec. 31, 1896 (29 Stat. 885), their respective rights and duties 



624 111 FEDERAL REPORTER. 

depeiïâèâ upon which was closehauled and which was sailing free, 
and the finding of that fact depended upon the direction of wind, as 
to which there was irreconcilable conflict of testimony. 

The libelant's vessèl was so injured that she sank in about 40 
minutés, but her crew were ail rescued by the claimant's vessel, and 
at the hearing the masters and crews of both vessels were examined, 
and testifted in the présence of the court, as did also the independent 
witnesses, whose testimony tended to establish the direction of the 
wind. 

The experienced district judge before whom the case was tried, 
as appeârs from the opinion fîled by him, gave it even more than 
his usUal careful attention, and in his opinion examines and dis- 
eusses the testimony and the pivotai facts and the surrounding cir- 
cumstances with painstaking analysis. 103 Fed. 886. He comments 
upôn the impression made by the witnesses in respect to intelligence 
and apparent truthfulness, and upon their opportunities of know- 
ing the facts they undertake to state. He finds in the resuit that 
the Jibelant failed to establish the facts which would cast the fault 
of the tollision upon the claimant ; and, further, he finds affirmatively 
that the prépondérance of crédible testimony and the inhérent prob- 
abilities to be deduced from the angle at which the vessels collided, 
and the nature of the blow and its conséquences, lead to the con- 
clusion that the claimant's vessel was closehauled on the starboard 
tack, and that the libfelànt's vessel was èither running free or was 
closehauled on the port taçk, in either of which cases the obligation 
rested tipon the libelant's vessel to kèep out of the way. 

We hâve gone over the record with care, and, notwithstanding 
the very able and closely reasoned argument and briefs of the learned 
counséf fôjr the appellant, we are satisfied that the conclusions of 
the district judge are well founded. The argument of the appel- 
lant's counsel, based upon the probable course and location of the 
claimant's vessel at points on her voyage from New York along 
the côast, may, perhaps, raise a doubt as to some of her master's 
testimony, but is not sufïicient to overcome the many probative 
facts and circumstances immediately connected with the collision, 
upon which the district judge rightly, as we think, based his con- 
clusions. ^ : 

The case involves solely fîndings of fact, and it would serve no 
useful purpose to discuss the testimony, which is clearly and fairly 
set out in the opinion filed in the district court. 

The decree is afïïrmed. 
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WATBRFIELD v. RIGE et al. 
(Circuit Court of Appeals, Sixth Circuit. November 11, 1901.) 

No. 958. 

1. JURISDICTION OF FedBBAL COURTS— AMOUNT IN CONTROVERST. 

Where the alnount claimed lu a bill to enforce a lien exceeda $2,000, 
the jurisdlctlon of a fédéral court Is not defeated by the fact that It 
appears on the face of the bill that an action to recover a portion of the 
claim is barred by limitation, under a state statute.i 

& Parties— Suit to Enpobce Lien— Tenants in Commun. 

A testator devised lands to two persons in undivided moieties for life, 
■with remalnder to their children, subject to the payment by each of an 
annuity to the testator's widow during her life, which annuity was made 
a charge upon the land. Held that, in a suit by the widow agaiust one 
of such devisees to enforce a lien for unpald installments of the annuity 
due from him against an undivided half of the land, neither the other 
devlsee nor her children were necessary parties. 

8. WiLLS — Construction— Devise of Lands Chahqed with Annuity. 

A testator devised lands for life, subject to the payment by the life 
tenant of an annuity to the widow of the testator "during each and every 
year of her natural life," which annuity should "be and remain a charge 
and lien upon said lands, houses, and real estate in this item mentioned." 
By a subséquent clause in said item he devised the remalnder in fee to 
the children of the life tenant or their descendants llving at the death 
of the life tenant. Held, that it was the intention of the testator to secure 
the payment of the annuity during the life of his widow, and that it 
was a charge upon the estate of the remainder-men as well as upon the 
life estate. 

4. Same— Election by Widow— Prbsumption, 

Rev. St. Ohlo, § 5964, requiring an élection by a widow to take under 
the will of her husband, applies only to domestie wills, so far as it 
relates to the time and manner of maklng an élection; and in a suit 
by a widow to enforce a lien for an annuity, given by the will of her 
husband, alleged to hâve been probated in another state, and a copy to 
hâve been filed and reeorded in Ohlo, It must be presumed that such 
will was a foreign will, proved in the domicile of the testator, and that 
complainant elected to take thereunder. 

6. Same— Annuity Charged upon Lands— Limitation of Suit to Enforce 
Lien. 

Rev. St. Ohlo, § 4981, does not bar a suit to enforce a lien upon lands 
for Installments of an annuity which hâve been in arrears for more 
than six years, where the will by which the lands were devised expressly 
provides that the annuity "shall be and remain a charge and lien" 
thereon. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio, 

This is a bill to sell land devised under the will of William Waterfleld, for 
the purpose of enforcing the payment of unpald installments of an annuity 
for the life of complainant, the devise being made subject to a lien to secure 
this annuity. Eleven installinents, aggregating $2,750, are averred to be 
due and unpaid. William Waterfleld died August 1, 1888, leaving a last will 
and testament, whioh was proyen and admitted to probate in the state of 
Kentucky. It is also averred that a "duly-certifled copy thereof, according to 
the act of congress, was admitted and ordered reeorded in the office of the 
probate judge of Clermont county, Ohio." The third clause of said wlU was 

iJurisdlctlon of circuit courts, as determlned by amount In controversy, 
see notes to Auér v. Lombard, 19 C. C. A. 75; Shoe Co. y. Roper, 38 G. 0. A. 
459. 

111 F.— 40 
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In the words and figures foUowlng: "I glve, bequeath, and devise unto 
George W. Rice and Lizzie Keen (wife of George A. Keen), of Clermont 
county, State of Ohlo, jointly, sharè and sh'are alike abd In equal proportions, 
(or and during thelr and each.of their natural Uves, — that Is, an equal undl- 
vlded moléty thereof ,to sald George W. Rlce during his natural life, and 
an equal undlvlded molety thereof to sald I/lzzle Keen during her natural 
life, — ail my lands, houses, and real estate, held and owned by me In my own 
nam^.and as my Individual propérty and estate, ànd not in eonjunction -with 
or joli^tly with any other person or persons, lying, sltuate, and being In the 
county of tJlermont and state of Ohlo, and aiso ail farmlng Implements and 
utensils of every nature and klnd owned by me, In whole or in part, on any 
of sald lands in sald eoimty; subject, however, to a charge and annulty of 
five hundred dollars ($500) to bè paid by said George W. Rice and Lizzle 
Keen in eqUal amounts — that is, $250 by each of them — to my beloved wife, 
Mlnerva E Waterfleld, during each and every year of her natural life, 
which annuîty shall be and relnain a charge and lien upon sald lands, 
house, and real estate In this Item mentloned. Should, however, my wife at 
any time'not to désire to collect or demand said annuity In whole or in part 
from sald George W. Rlce and Lizzie Keen, or elther of them, who shall be 
at liberty, and she Is hereby empowered, to receipt for and acquit said 
parties or elther of them from the payment to any part or ail of sald an- 
nuity In any manner or amount or for any length of tlme In her own and sole 
discrétion and at her own pleasure. Should elther of' said persons, George 
W. Rlce and Lizzle Keen, désire to sell and convey to the other the undlvlded 
Interest In and to sald lands, houses, and real estate in thls item set forth, 
so as to vest the title to the whole thereof Inone of them, he or she shall 
bô at Uberty, and Is hereby authorized and empowered, to make such sale 
and conveyances, but upon thèse «terms and conditions only, viz.: That the 
entlre proceeds and purchase money arlslng from said sale and conveyance 
shall be immedlately, by the one so selllng, Invested in good and suitable 
real estate, at fair purposes and parties, and subject to ail the conditions in 
thls item mentloned and enumerated as to the sald lands, houses, and real 
estate in sald Clermont county. In this Item^ devised; provlded, further, that 
my executrlx and exécuter herelnafter named, or the survivor of them, con- 
sent to such sale and reinvestment of proceeds as contemplated by the 
parties. At the death of the said George W. Rlce, his sald undlvlded one- 
half Interest aforesald, or any other lands or real estate that may be pur- 
chased with the proceeds of sale thereof, as above provlded for, shall go 
and belong, and I hereby devise and glve the same, to his children, in equal 
proportions, share and share alike, Uving at the tlme of his death; but 
should any chlld of sald George ;W. Rlce die before his or her father, leaving 
a chlld or children survivlng hilm or her, who shall survive said George 
W. Rice, sald çhlld or chlldrçn of such deceased son or daughter of said 
George W. ïtlce; ;Shall take, , hold, receive, and own the share which sald 
son or daughter of said Georgp W. Rlce would take, hold, and receive here- 
under if Uving ^t the death pf sald George W. Rice, and sald chlld, children, 
or grandchildren who shall take hereunder at the death of said George W. 
Rlce shall take the fee." 

The defendaiits are the sald Géorgie. W. Rlce, his wife, his children, and 
the husbands and wives of children. Separate dea(urrers were flled by 
George W. Rlce and his children, coverlng substantially the same grounds: 
(1) That the court Is without Jùriadietlon! (2) that the' blU is without equity; 
(3) that there is a defeet of parties; (4) that the Instàllments due and pay- 
able more thàn six years before the flllng of the blU are barred by the Ohlo 
statute of limitations. ïhe circuit court held that the blU was without 
equity, and upou this ground dlsmlssed the blH, not passlng upon the other 
grounds of ^ demucrer. Thé complalnant has appealed, and asslgned this as 
error. '' 

A. E. Pajnter, for appellant. 
Wm. W. Prather, for appellees. 

Before LURTON, DAY, and SEVERENv^, Circuit Judges. 
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LliRTON, Circuit Judge, having made the foregoing statement 
of the case, delivered the opinion of the court. 

1. Diversity of citizenship exists and furnishes the ground for 
fédéral jurisdiction. The bill shows that eleven installments of the 
annuity claimed are due and unpaid, so that the amount in contro- 
versy is more than $2,000, excluding interest and costs. That some 
of thèse installments may be barred by the Ohio statute of limita- 
tions, and that this fact may appear upon the face of the bill, does 
not afifect the fact that the amount sued for exceeds the sum neces- 
sary to give the circuit court jurisdiction. The détermination of the 
question as to the application of the statute thus made involves 
the exercise of jurisdiction in respect of the merits of the case. The 
demurrer to the jurisdiction of the court is not well taken. 

2. The défendants demur because Lizzie Keen and her children 
are not made parties défendant. Whether Lizzie Keen is now liv- 
ing, or has any children or représentatives of children, does not ap- 
pear. If, in the absence of any averment on the subject, we should 
assume that there are persons in being who would take in the con- 
tingency that George W. Rice shall die leaving at his death no child 
or représentative of children, we are of opinion that, for the pur- 
pose of the relief sought, neither Lizzie Keen nor her children are 
necessary parties. The liability of George W. Rice is individual, 
and not joint. He is charged with the payment of $250 annually 
to the widow of the testator during her life. Mrs. Keen is charged 
with the payment of a like sum. Neither is liable for the default 
of the other. The annuity payable by George W. Rice is charged 
upon the undivided one-half of the Clermont county lands devised 
to him and his children. The bill only seeks to enforce the lien 
subject to which that particular undivided one-half was devised. 
For this purpose neither Mrs. Keen nor her children are necessary 
parties. Whether the children of George W. Rice who are par- 
ties do not, as a class, sulficiently represent the persons substituted 
for them iq the contingency that they shall ail die leaving no issue 
before the falling in of the life estate, we need not décide. 

3. The complainant seeks to hâve the interest devised to George 
W. Rice for life, and the remainder devised to his surviving chil- 
dren or their représentatives, sold for the purpose of enforcing the 
lien declared by the will to secure the annuity payable by the said 
George W. Rice. This brings us to the only question seriously 
contested, and that is whether the payment of the annuity is char- 
ged as a lien only upon the life estate devised to George W. Rice 
or upon the remainder estate as well. The learned trial judge 
reached the conclusion that the annuity was a charge only on the 
life estate of George W. Rice, and not upon the remainder devised 
to his children. To this interprétation we fînd ourselves unable to 
agrée. The annuity is payable, not during the life of George W. 
Rice or the continuance of his life estate, but is a sum to be paid 
"to my beloved wife, Minerva I. Waterfield, during each and every 
year of her natural life." How is this annuity to be secured ? From 
what source is it to come? The testator answers this by making 
the devise of his Clermont county farm "subject, however, to a 



628 111 FEDERAL REPORTER. 

charge and annuity of five hundred dollars to be paid by said George 
W. Rice and Lizzie Keen in equal amounts; that is, $250 by each 
of them." The annuity, therefore, is to continue during the natural 
life of the widow, and is to "be and remain a charge and lien upon 
said lands, houses, and real estate in this item mentioned." The 
"lands, houses, and real estate in this item mentioned" are in the 
foregoing part of the item described "as ail my lands, houses, and 
real estate held and owned by me in my own name, and as my 
undivided property and estate, lying, situate, and being in the county 
of Clermont and state of Ohio." Now, did the testator mean that 
this lien and charge should rest upon the fee in the property de- 
scribed, or upon the mère estate which had just been carved out of 
the fee for the life of George W. Rice? There are a number of 
reason? which seem to lead to the conclusion that the testator in- 
tended that this annuity should be a charge upon the fee of his 
Clermont county lands. Primarily, we may assume that the testa- 
tor's intentions would be most nearly carried out by construing this 
charge as one resting upon the fee. The annuitant was his widow. 
The provisions made for the widow are presumptively in lieu of 
dower. The annuity is for the life of the widow, not the life ten- 
ant. It was possible that the widow might outlive the life tenant. In 
such case could the testator intend that her provision should cease 
or that it should dépend upon the solvency of the estate of the life 
tenant, assuming that the liability of the devisee would continue 
after expiration of the life estate and of the annuitant's lien? It is 
difKcult to helieve that the testator intended that the charge or 
lien of this annuity should be of less duration than the life of the 
annuitant; for we may well assume that the comfort and main- 
tenance of his widow was an object of prime importance. That he 
has employed the words "lands and real estate" as descriptive of 
the estate, upon which the lien is to rest is in accord with what may 
be regarded as the intention of the testator concerning the secure 
payment of this annuity. A devise of "my land," "plantation," "real 
property," or "real estate" will, under the well-settled rule in Ohio, 
convey the fee in the absence oi words plainly showing an intent 
to devise a less estate. Winton v. Cornish, 5 Ohio, 478; Smith 
V, Berry, 8 Ohio, 365, 369; Thoînpson's Lessee v. Hoop, 6 Ohio 
St. 480; Niles V. Gray, 12 Ohio St. 320, 329; Townsend's Ex'rs v. 
Townsend, 25 Ohio St. 477; section 5970, Rev. St. Ohio. A like 
rule of construction exists in Kentucky. Mitchell v. Walker, 17 B. 
Mon. 61, 62. Unless, therefore, it plainly appears from the will 
that the testator intended to charge a less estate than the fee with 
a lien for the payment of this annuity, the usual and technical mean- 
ing of the words, "lands, houses, and real estate," should be re- 
garded as the sensé in which the testator used them. The remainder 
estate is devised to the children of the life tenant living at the 
death of the latter, or to représentatives or deceased children, who, 
the testator says, "shall take the 'fee." Thèse words do not oper- 
ate to discharge the lien of this annuity should the widow survive 
the falling in of the life estate. The "fee" which they are to take 
will be no less a feè because subject to the charge in favor of this 
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annuitant. The word '*fee" is used to indicate the remainder of 
the estate, which, on termination of the particular estate, will consti- 
tute the fee. But appellees say the remainder estate should not 
be charged with this annuity, lest thereby we defeat the intended 
bounty of the testator to the remainder-men. This resuit they say 
may corne about by the accumulation of a burden upon the land 
greater than the value of the life estate through the failure of the 
life tenants to meet their obligations, or by the indulgence of the 
annuitant in demanding payment. Manifestly, such contingencies 
as thèse cannot affect the interprétation of this will as written, nor 
does their suggestion afïect the conclusion we reach as to the pur- 
pose of the testator. That he should prefer his own widow over 
remote and uncertain remainder-men is an obvious presumption, 
and that he should secure the provision made for her, even at the 
risk of burdening the bounty intended for distant remainder-men, 
is quite in accord with natural impulse. 

4. But it is said that the appellant does not aver that she had elected 
to take under the will in pursuance of section 5964, Rev. St. Ohio, 
and that she cannot, therefore, claim under the will. That statute 
applies only to domestic wills, and is inapplicable to the case of 
foreign widows, in so far as the act relates to the time and man- 
ner of making an élection. Jennings v. Jennings, 21 Ohio St. 56, 
yy. But this will does not appear to be a domestic will. The bill 
avers that the will of the testator "was filed, proven, established, 
and admitted to probate as and for the last will and testament of 
William Waterfield," and was so ordered and placed of record on 
the 8th day of August, 1888, in Kenton county, Ky., "and that a 
duly-certified copy thereof, according to the act of congress, was 
admitted and ordered recorded in the office of the probate judge of 
Clermont county, Ohio." From this averment we are authorized 
to infer that this will was recorded as a foreign will, which had 
been properly proven in the state of the domicile of the testator, 
The complainant is not seeking to claim dower or any right hostile 
to the will, but is claiming under the will. We must présume upon 
the bill that she has in fact elected to take under the will, and has 
estopped herself to claim dower. Millikin v. Welliver, 37 Ohio 
St. 460. 

5. The défendants demurred to the bill so far as it was sought 
to obtain relief either against them individually or against the land 
devised to them for or on account of installments of annuity ac- 
cruing more than six years before the filing of the bill. In support 
of this demurrer, section 4981 of the Revised Statutes of Ohio is 
relied upon, as construed and applied by the suprême court of Ohio 
in Yearly v. I/)ng, 40 Ohio St. 27. In Yearly v. Long it appeared 
that a father devised land to his son, and required the son to pay 
to a daughter a legacy of $1,500, in installments of $100 each year. 
iThe daughter sought to enforce her legacy as a lien upon the land, 
'and to her suit the statute of six years was pleaded. The court 
held that the legacy constituted only an équitable charge upon the 
land devised to the son, and that an action by the daughter to re- 
cover the unpaid installments was barred after the lapse of six 
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years ftdtti the time her right of action 'accrued on said install- 
meilts, respectively. So far as ît is sought to obtain any personal 
decreë against the life tenant, George W. Rice, for installments 
due nidre than six years, the statute, as there construed, may be 
applicable. So far as the opinion in that case is supposed to con- 
clude the right of complainant to enforce the charge and lien de- 
clared to seçure the payment of unpaid installments, it is not in 
point. In Yearly V. Long the legacy was not made an express 
charge and lien upon thè land devised. In the case at bar the will 
provides that this annuity "shall be and remain a charge and lien 
upon said lands, houses, and real estate in this item mentioned." 
Thus the land devised to the défendants is charged with an express 
lien, which, under the law of Ohio, is not barred by the statute of 
six years, although the debt itself may be. Gary v. May, i6 Ohio, 
66; Fisher's Ex'r v. Mossman, ii- Ohio St. 42; Kerr v. Lydecker, 
51 Ohio St. 240, 37 N. E. 267, 23 L. R. A. 842. 

The demurrer was too broad, and was properly overruled, inas- 
much as the remedy in equity to enforce the express lien which 
exists to secure thèse installments is not barred by the statute of 
six years, or by any other provision of the Ohio statute applicable 
to the facts in this case. 

The decree must be reversed. The cause will be remanded, with 
direction to overrule the several demurrers, and that such other 
proceedings may be had not inconsistent with this opinion. 



UNITED STATES v. LEWIS. 
(Circuit Court, W. D. Texas, San Antonio Division. November 9, 1901.) 

No. 338. 

1. Criminal Law— Jubisdiction of Offense— United States Coukts. 

Wliether a liomicide committed within the boundaries of a state con- 
stitutes an offense against tlie laws of the United States, of whleh a 
fédéral court bas Jurlsdiction, dépends on two questions: First, whether 
there bas been such a cession by the state to the United States of the 
territory upon which the act alleged to constitute the crime was com- 
mitted as to render such territory a "place or district of country under 
the exclusive jurisdictlon of the United States," within Rev. St. § 5339, 
which is a question of law for the court; and, second, if such cession 
was made, whether the act was committed within the territory so ceded, 
which is a question of f act, to be submltted to the jury. 

a. Homicide— Under Laws of Unitkd States. 

The éléments of felonlous homicide under the laws of the United 
States are t'p bç determined by the rules of the common law. 

8. Samb— Eléments of Homicide Dbfinbd. 

The éléments of the crime of murder, under the laws of the United 
States, and of the included crime of manslaughter, and the facts which 
must appear to render the homicide Justifiable on the ground of self- 
defense, deflned and explained in a charge to the jury. 

Indictment against Reuben Lewis for murder, charged to hâve 
been committed at Ft. Sam Houston, Tex., — a place under the ex- 
clusive jurisdiction of the United States. 

Henry Terrell, Ù. S. Atty. 
C. L. Bâtes, for défendant. 
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MAXEY, District Judge (charging jury).- The îndictment pre- 
ferred against Reuben Lewis, the défendant in this case, is for the 
murder of Samuel Brown. An important question affecting the 
jurisdiction of the court has arisen, the disposition of which must, 
under the facts in évidence, be remitted to your détermination. It 
is alleged in the îndictment that the ofïense was committed in the 
county of Bexar, within the Western district of Texas, at and within 
the limits of the United States military station of Ft. Sam Houston, 
in the city of San Antonio; and it is further alleged that the site 
of said military station of Ft. Sam Houston had been prior to the 
year 1900 ceded to the United States by the governor of the state 
of Texas, and, further, that said military post of Ft. Sam Houston 
was prior to February 7, 1900, and still is, within the exclusive ju- 
risdiction of the United States. This court could not entertain juris- 
diction of the ofïense charged against the défendant unless it be 
made to appear that the homicide was committed "within any fort, 
arsenal, dock yard, magazine or any other place or district of coun- 
try under the exclusive jurisdiction of the United States." Rev. St. 
U. S. § 5339. Ordinarily offenses of this character are tried and 
determined by the courts of the respective states, and it is only 
when they are committed (following the words of the statute) in 
some "place or district of country under the exclusive jurisdiction 
of the United States" that the jurisdiction of the fédéral courts at- 
taches. 

It is insisted by counsel for the government that jurisdiction is 
complète in this case for the reason that the chief executive of 
the state of Texas, acting pursuant to a gênerai law of the state, 
has, by public proclamation, ceded to the United States exclusive 
jurisdiction over the site or territory occupied by the military sta- 
tion or post of Ft. Sam Houston. A copy of that proclamation, 
duly authenticated by the secretary of state, has been admitted in 
évidence. You are charged, as a matter of law, that the instru- 
ment executed by the governor of the state of Texas which is in 
évidence before you cèdes to the United States exclusive jurisdic- 
tion over the lands therein particularly described. But in thus hold- 
ing I do not mean to say to you that the ofïense charged against 
the défendant, if ofïense it be, was committed within the limits of 
the boundaries set forth in the instrument. That is a question of 
fact for you to détermine from a considération of the évidence, and, 
if you lind that the homicide was not committed within the bounda- 
ries covered by or included within the cession, then it would be 
your duty to acquit the défendant. It devolves upon the govern- 
ment to prove to your satisfaction that the killing was donc at a 
place within the exclusive jurisdiction of the United States, and in 
this case the burden is upon the government to show that the homi- 
cide was committed within the boundaries described in the cession 
made by the governor. See U. S. v. Cornell, 2 Mason, 65, Fed. 
Cas. No. 14,867; Railroad Co. v. lyowe, 114 U. S. 533, S Sup. Ct., 
995, 29 L. Ed. 264; Benson v. U. S., 146 U. S. 325, 13 Sup. Ct. 60, 
36 L. Ed. 991; In re Ladd (C. C.) 74 Fed. 31; U. S. v. Meagher 
(C. C.) 37 Fed. 875. 
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If yôu afe satisfied that the said Samuel Brown was killed by the 
défendant at or within a place under the exclusive jurisdiction of 
the United States, it will next be your duty to inquire into the cir- 
cumstances of the homicide, in order to détermine the question of 
the guilt or innocence of the défendant. The spécifie offense char- 
ged agjainst the défendant is murder. But the crime of manslaugh- 
ter is iricluded in that of murder; and if, after a careful investiga- 
tion, you should conclude that the défendant is not guilty of murder, 
you may stiir find him guilty of manslaughter, if such finding be 
warranted by the évidence and the law as given in charge by the 
court (ReV. St. § 1035; U. S. v. Carr, i Woods, 480, Fed. Cas. No. 
14,732; Stevenson v. U. S., 162 U. S. 313, 16 Sup. Ct. 839, 40 L. 
Ed. 980; Wallace v. U. S., 162 U. S. 466, 16 Sup. Ct. 859, 40 L. Ed. 
1039), or you may find him not guilty of any offense. 

Your attention will first be directed to the offense specifically 
charged against the défendant, to wit, murder. There are only 
two kinds of felonious homicide known to the laws of the United 
States,— one is murder and the other is manslaughter. Under the 
statutes of the United States there are no degrees of murder, nor 
do such statutes contain a définition of murder. To define it, re- 
sort must be had to the common law. By that law, "murder is 
where a person of sound memory and discrétion unlawfully and 
feloniously kills any humaii being, in the peace of the sovereign, 
with malice prepense or aforethought, express or implied." Malice, 
you observe, is a necessary ingrédient in the crime of rnurder, and 
its présence Or absence inarks the boundary which distinguishes 
the two offenses of murdet ahd manslaughter. It is necessary, 
thereforé, that .you should understand its meaning. Malice, when 
attempted to be defined, has been necessarily given a more compre- 
hensive meaning than enmity or ill will or revenge, and has been 
extended so as to include ail those states of the mind under which 
the killing of a person takes place without any cause which will 
in law justify, excuse, ôr extenuate the homicide. McCoy v. State, 
25 Tex. 39, 78 Am. Dec. 520. Malice, as applied to the offense of 
murder, need not dénote spité or malevolence, hatred or ill will, 
to the person killed; nor that the slayer killed his victim in cold 
blood, as with a settled design and préméditation. Such a killing 
would, it is true, be murder ; but malice, as essential to the crime 
of murder, has a more extended meaning. "A killing flowing from 
an evil design in général may be of malice, and constitute murder; 
as a killing resulting from the dictâtes of a wicked, depraved, and 
malignant sipirit— a héart regardless of social duty .and fatally bent 
upon mischief— T-may be of malice, p.ecessarily implied by law from 
the fact of the killing without. lawful excuse, atid sufficient to con- 
stitute the crime of murdéir, although the person killing may hâve 
had no spite' or ill will towards the deceased. Malice, as thus de- 
scribed, iS çithër express ot- implied. Express malice is where 
ohe with a'sedate and déliberate mirid and formed design doth 
kill another, which fôrmpd desiga is évidenced by external circum- 
stances, discovering that inward intention ; as by lying in wait, 
antécédent menaces, former grudges, and concerted schemes to do 
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bodily liarm." Jordan v. State, lo Tex. 492 ; 3 Russ. Crimes (6th 
Ed.) I, 2. It rarely, if ever, occurs that express malice is proved 
upon the trial of a case. The existence or nonexistence of malice 
is a matter to be determined by the jury from a considération of 
ail the facts in évidence. "The proof of homicide, as necessarily 
involving malice, must show the facts under which the killing was 
effected, and from the ,whole facts and circumstances surrounding 
the killing the jury infers malice or its absence. Malice, in con- 
nection with the crime of killing, is, but another name for a certain 
condition of a man's heart or mind, and, as no one can look into 
the heart or mind of another, the only way to décide upon its con- 
dition at the time of the killing is to infer it from the surrounding 
facts, and that inference is one of fact for the jury." Stevenson v. 
U. S., 162 U. S. 320, 16 Sup. Ct. 842, 40 L. Ed. 983; Wallace v. 
U. S., 162 U. S. 476, 16 Sup. Ct. 863, 40 L. Ed. 1043. "Malice is 
to be inferred from ail the facts in the case. If malice is found, 
it must be drawn as an inference from everything that is proved, 
taken together and considered as a whole. Every fact, no matter 
how small, every circumstance, no matter how trivial, which bears 
upon the question of malice, must be considered by the jury at the 
same time that they consider the use of the deadly weapon; and 
it is only as a conclusion from ail those facts and circumstances 
that malice, if inferred at ail, is to be inferred." U. S. v. King (C. 
C) 34 Fed. 312. The malice which distinguishes the crime of mur- 
der must be aforethought. It implies préméditation, — a prior in- 
tent to do the act. It may hâve existed but for a moment, — an 
inappreciably brief period of time, — or longer. No limit has been, 
nor can be, fixed as to its duration. If it in fact existed for any 
period, however brief, the killing would be murder; but, if malice 
was wanting, the homicide could not be of a higher grade of offense 
than manslaughter. If, then, upon a considération of ail the facts 
and circumstances in évidence, you are satisfied beyond a reasonable 
doubt that the défendant killed Samuel Brown with malice afore- 
thought, as above defined, it would be your duty to fînd him guilty 
of murder, as charged in the indictment. But, if you conclude that 
he is not guilty of murder, you will next détermine whether he is 
guilty of manslaughter. 

It is not necessary to read to you the words of the statute defin- 
ing manslaughter, for the common-law définition is substantially 
the same' as that given by the Revised Statutes. 162 U. S. 320, 
16 Sup. Ct. 842, 40 L. Ed. 983 ; 162 U. S. 476, 16 Sup. Ct. 863, 
40 L. Ed. 1043. And at common law voluntary manslaughter, 
which is the only kind of manslaughter necessary hère to be con- 
sidered, was the unlawful and intentional killing of another without 
malice, on sudden quarrel or in heat of passion. 2 Whart. Cr. Law 
(6th Ed.) § 931. To reduce the killing from murder to manslaughter, 
the provocation, to be available, must hâve been reasonable and ré- 
cent, for no words or slight provocation will be sufficient; and, 
if the party has had time to cool, malice will be inferred, and the 
homicide will be murder. 2 Bouv. Law Dict. p. 100; see U. S. v. 
Carr, i Woods, 480-487, Fed. Cas. No. 14,732; U. S. v. Cornell, 
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2 Masoii, 6o, 25 Fed. Cas. 64$ (No. 14,867). The provocation which 
is allôwèd to extenuate in the case of homicide (that is, reduce the 
killing îrorti murder to manslaughter) must be something which a 
man is conscious of,^ — ^which he feels and resents at the instant the 
act which he would extenuate is committed. AU the circumstances 
of the case must lead to the conclusion that the act done, though 
intentionàl of death or great bodily harm, was not the resuit of a 
cool, deliberate judgment, and previous malignity of heart, but solely 
imputable to human infirmity. i Russ. Crimes (6th Ed.) p. 38, § 6. 
Manslaughter diflfers from murder in this : that, though the act 
which occasioned thç death be uniawf ul, or likely to be attended 
with bodil^ mischief, yet the malice, either expressed or implied, 
which is the very essence of murder, is presumed to be wanting, 
and, the act being imputed to the infirmity of human nature, the 
punishment is proportionably lenient. 2 Whart. Cr. Law (6th Ed.) 
§ 932. In this connection it has been said by the suprême court 
(and you are so instructed) that : 

"The law, lu récognition of the (rallty of human nature, regards a homicide 
committed uader the Influence of sudden passion, or in hot blood, prdduced 
by adéquate cause, and before a reasonable time has elapsed for the blood 
to cool, as an offense of a less helnous character than murder. But if there 
be sufficlënt tlnie for the passion to subside, and shaken reason to résume its 
sway, no sueh distinction can be entertalned. And If the circumstances 
show a Icllllng 'wlth deliberate mlnd and formed design,' with compréhension 
of the act and détermination to perf orm it, the éléments of self -défense being 
wanting, ttie act is murder. Nor Is the presumption of malice negatlved by 
previous provocation, havlng no causal connection wlth the murderous act, 
or separated from it by such an Interval of time as glves reasonable oppor- 
tunlty for the excess of fury to moderate." Andersen v. TJ. S., 170 U. S. 
510, 511, 18 Sup. et. 697, 42 L, Ed. 1126. 

The facts in this case you may readily recall. There is évidence 
in the case tending to show that prior to the killing, in February, 
1900, bad feeling éxisted on the part of the deceased against the 
défendant, and, further, that the défendant and the deceased a short 
time prior to the killing became engaged in a personal altercation. 
In killing the deceased in the manner and under the circumstances 
as detailed by the testimony, was the défendant actuated by malice, 
or was the fatal shot fired in the beat of passion, and upon suffi- 
cient provocation? This question you must answer for yourselves. 
After ail, as the court has already stated, the question to be deter- 
mined is the existence or nonexistence of malice accompanying the 
killing, so far as the offenses of murder and manslaughter are con- 
cerned. Did the défendant kill the deceased with malice? If so, 
the crime is murder. Was the killing unlawfully committed with- 
out malice, but in sudden beat of passion? If yea, the offense is 
manslaughter. In ail cases the question is one for the jury to dé- 
termine, and in solving it they should consider and analyze ail the 
facts and circumstances in évidence, and from a considération of 
them ail they must say whether the défendant is guilty of the one 
crime or the other. 

You will next inquire whether the homicide was committed in nec- 
essary self-defense, and was hence excusable in the eye of the law. 
The taking of human life in défense of one's person cannot be ex- 
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cused except upon the ground of necessity. Such necessity must 
be imminent, or, rather, it must be apparently imminent, as herein- 
after explained, at the time the mortal blow is given ; and no man 
can avail himself of such necessity if he bring it upon himself. 
Beard v. U. S., 158 U. S. 561, 15 Sup. Ct. 962, 39 L. Ed. 1086. See 
Bird V. U. S., 180 U. S. 361, 362, 21 Sup. Ct. 403, 45 L. Ed. 570. 
"Where a difïîculty is intentionally brought on for the purpose of 
kiiïing the deceased, the fact of imminent danger to the accused 
constitutes no défense." Wallace v. U. S., 162 U. S. 471, 16 Sup. 
Ct. 861, 40 L. Ed. 1042. It is said by a learned author (and you 
are so instructed) that in fact and expérience the boundaries sepa- 
rating homicide in self-defense and manslaughter are in some in- 
stances scarcely perceivable, though in considération of law they 
hâve been fixed. In both cases it is supposed that passion has 
kindled on each side, and blows hâve passed between the parties; 
but in the case of manslaughter it is presumed that the combat on 
both sides has continued to the time the mortal stroke was given, 
or that the party giving such stroke was not at that time in immi- 
nent danger of death. And the true criterion between them is stated 
to be this: When both parties are actually combatting at the 
time the mortal stroke was given, the slayer is guilty of man- 
slaughter ; but if the slayer has not begun to fight, or, having be- 
gun, endeavors to décline any further struggle, and afterwards, be- 
ing closely pressed by his antagonist, kills him to avoid his own 
destruction or the infliction upon himself of serious bodily injury, 
this is homicide excusable by self-defense. Before a person can 
avail himself of the défense that he used a weapon in défense of his 
own life, the jury must be satisfîed from the testimony that the 
défense was necessary, that he did ail he could consistently with his 
own safety to avoid it, and that it was necessary to protect his own 
life, or to protect himself from such serious bodily harm as would 
give him a reasonable appréhension that his life was in immédiate 
danger. If he used the weapon, having no other means of ré- 
sistance, and if he retreated as far as he could with safety to him- 
self, the homicide would be excusable. 3 Russ. Crimes (6th Ed.) 
207, 208. To illustrate: If, not having brought the trouble upon 
myself, an assailant cornes against me with a deadly weapon, ap- 
parently meaning to use it, and manifests that it is his intention to 
take my life or to inflict upon me great bodily harm, then I may 
kill him, when necessary to repel the assault, to save my own life, 
or to protect myself from great bodily injury ; and in such case the 
homicide would be excusable in law. That is the gênerai rule, but 
it must be taken with its qualifications. And (i) it is my duty 
when attacked to retreat as far as the fierceness of the assault will 
permit; that is, it is the duty of the person assailed to abstain 
from the infliction of death until he has retreated as far as he can 
with safety to himself. (2) The danger apprehended from the as- 
sailant need not be actually imminent and irrémédiable. It need 
only be apparently so ; that is, the belief of danger that the assailed 
person has must be an honest and sincère belief, and it must not 
be negligentiy formed, but it must be founded upon reasonable 
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grounds. And, ift determining whether it is founded upon reason- 
able grounds, the jury are not to conceive of some ideally reason- 
able person, but they are to put themselves in the position of the 
assailed person, with his physical and mental equipment, surrounded 
with the circUmstances and exposed to the influences with which he 
was surrounded and to which he was exposed at the time. If, with 
thèse tests applied, — ^that the belief is honest and sincère; that it 
is not neglîgently formed, but is reasonably grounded, — the jury are 
satisfied that there was then an apparently imminent danger of 
death or serions, bodily harm to the person assailed, he is entitled 
to act upon the appearances. U. S. v. King (C. C.) 34 Fed. 308, 
309. Applying, then, the law to the facts of the case, and remem- 
bering the téstimony as to the threats made by the deceased against 
the défendant, the feeling of the former against the latter, and re- 
calling the situation and circumstances of the parties at the time 
the fatal shot was fired, and ail other facts and circumstances in 
évidence, you, will détermine whether the homicide committed by 
the défendant was committed in self-defense, and was therefore ex- 
cusable, or whether it was murder or manslaughter, and return your 
verdict accordingly. 

You are further instrûcted that the presumption of la.yy is in favor 
of the innocence of the défendant until his guilt shall hâve been 
estàblished to the satisfaction of the jury beyond a reasonable doubt. 
If, therefore, upon a considération of the évidence in this case, you 
entertain a reasonable doubt of the defendant's guilt, you will give 
him the benefit ofit, and acquit him. In a criminal case, as is the 
présent one, the burden ,is upon the government to establish by 
évidence the guilt of the défendant beyond a reasonable doubt, and 
that burden rests upon the government throughout the entire case. 
"Reasonable doubt" has been defined (and you are so instrûcted) 
as foUows: 

"A reasonable doubt Is a doubt based on reason, and -which Is reasonable 
in View of ail the évidence; and if, after an impartial comparison and con- 
sidération of ail the évidence, you can candidly say you are not satisfled of 
the defendant's guilt, you hâve a reasonable doubt. But if, after such im- 
partial comparison and considération of ail the évidence, you can truthfully 
say that you hâve an abiding conviction of the defendant's guilt, such as you 
would be willlng to act upon In more wçighty and iiji portant matters relating 
to your own affairs, you hâve no reasonable doubt. ' 

You are the exclusive judges of the credibility of the witnesses 
and of the weight to be attached to their téstimony, and you will 
give it such weight as you deem it to be entitled to under ail the cir- 
cumstances of the case. 

In concluding this charge, your attention is directed to the form 
of verdict which you may return. In cases of this character the law 
rnercifûlly provides that, "when the accused is found guilty of the 
crime of murder, * * * thé jury rnay qualify their verdict by 
adding thereto, 'without capital punishment' ; and whenever the 
jury shali return a verdict qualifîed as aforesaid, thé person convicted 
shall be sentenced to imprisonment at hard labor for life." 29 Stat. 
487. Hence, if you fînd the défendant guilty of niufder, and wish to 
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add the qualification mentioned to your verdict, you will return it in 
the following form: "We, the jury, find tlie défendant, Reuben 
Lewis, guilty of murder, as charged in tlie indictment, without cap- 
ital punishment." If, however, you do not wish to add tlae qualify- 
ing words, "without capital punishment," your verdict should be 
simply : "We, the jury, find the défendant, Reuben Lewis, guilty of 
murder, as charged in the indictment." Under the latter form of 
verdict, the death penalty necessarily attaches. If you conclude that 
the défendant is not guilty of murder, but is guilty of manslaughter, 
your verdict should be as follows : "We, the jury, find the défendant, 
Reuben Lewis, not guilty of murder, but guilty of manslaughter." 
And, if you find that he is not guilty of either offense, — murder or 
manslaughter, — ^you will say : "We, the jury, find the défendant not 
guilty." 

Verdict of manslaughter. 
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(Circuit Court, S. D. New York. November 25, 1901.) 

Injunction— Grounds — Thbbateninq SaiTS pok Infhingbment of Patents. 
The owner of patents cannot be enjoined from Issuing letters or circu- 
lars to the trade asserting the validity of hls patents, and that they are 
infrlnged by goods manufactured and sold by another, and glving notice 
that infrlngers will be sued, where such clrculars contain no false state- 
ment of fact. In so giving notice of iis claims in good faith, the owner 
of a patent Is acting within his rights, and a court of equity can take cog- 
nizance of the matter only to prevent fraud and falsehood. 

In Equity. Suit for injunction. On final hearing. 

This Is an action to restrain the publication of circulars and letters stat- 
ing that spring-tooth harrows manufactured by the complainant infringe cer- 
tain patents owned by the défendant. The case was before the court on de- 
murrer to the bill and the demurrer was overruled for the reason that under 
the sweeping allégations of the biU a case might be proved showing that 
the circulars were false, fraudaient and malicious and were published with 
intent to Injure and destroy the complainant's business. 98 Fed. 118. The 
circulars and ail the publications complained of are now before the court so 
that nothlng Is left to conjecture. The circular, dated November 14, 1898, is 
the one chlefly dlscussed and will serve as a sample of ail the others. It is 
as follows: 

"Office of National Harrow Co. 

"Auburn, N. Y., Nov. 14, 1898. 
"To Dealers In Sprlng-Tooth Harrows: Your attention Is called to a decree 
of the United States court, printed on the opposite side of this sheet. This 
litigation came to an end about the first of last February. The letters pat- 
ent. No. 329,371, dated October 27, 1885, and known as the 'Davis Patent,' 
owned by this Company, were declared to be good and valld. The first claim 
of this patent reads as follows: 'Claim — A harrow composed of separate 
and distinct frames detachably connectée, and each provided with a set of 
teeth and supported independently of the other by roUers connected with 
said frame, substantially as set forth and shown.' [Hère appears a eut of a 
spring-tooth harrow.] The Buckeye, manufactured by Adriance, Platt & Co., 
Poughkeepsie, N. Y., and clalmed by us to be made in infringement of our 
patents. Those who manufacture or sell spring-tooth harrows (embodylng 
Our patents) not made by our licensees are infrlngers and will be held ac- 
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countable to us for damages. Several of our patents must be used In man- 
uîaçturlng a modem, up to date spring-tooth harrow, and dealers are cau- 
tlonéd agaJàSt buylng harrows embodylng the claim quoted and, to be on the 
safe sMe, are cautioned not to buy any sprlng-tooth harrows not bearing the 
license label of this company, for we hâve yet to find the harrow of récent 
and modern construction that does not embody one or more of our patents. 
Dealers hâve ample opportunity to buy licensed goods from our licensees 
who make up to date harrows, and In order that you may not be mlsled, we 
glve you herewith thelr names: [Hère appear the names of the licensees. 
nlne In ail.] We regret that we are obliged to hold dealers responsible, but 
this cannot be avoided, as in màny cases the manufacturer would not be 
flnaneially able to settle our claims. Dealers are too ready to believe the 
storles of the représentatives of infringing manufacturers and accept their 
various guaranties, but when it cornes to the time of carrying out the prom- 
ises, the dealer foots the bill. Let infringing harrows alone, or do not com- 
plaln wheri' we bring suit agalnst you. We give you every opportunity to 
bnow where you can buy licensed goods and avold liability for infrlngement 
of patents. We cannot ald you further In thèse matters. Obtain a bond of 
indemnity from the manufacturer with sureties such as your own attomey 
will accept, if you continue to handle Infringing goods. We will furnisU 
form of bond upon request. ïo aid us in protecting those who are desirous 
of selllng nothlng but the licensed article, we would like the names of any 
dealer or dealers that you may linow of who are selllng Infringing harrows. 
"Ve^ truly yours. National Harrow Co." 

vS. D. Bentley, for complainant. 
E. H. Risley, for défendant. 

COXEj District Judge (after stating the facts). Upon the dé- 
cision of the demurrer the court plajnly intimated that there could 
be lio réc.oyery should it appear that the défendant was the owner 
of patents relating to spring-tooth harrows and that the circulars 
complained of asserted simply the validity of thèse patents, that 
they were infringed by the complainant's harrows and that infrin- 
gers would be prosecuted. The circulars in évidence show nothing 
more. There is not a false statement of fact to be found in the 
circular qyoted above or in any of the other circulars or letters in 
évidence. Necessarily the claim of infringement is based upon opin- 
ion, but it is an opinion which a perfectly sincère and honest man 
might enteftain. Certainly it cannot be said that the opinion was 
without justification, malicious and false. Where the owner of a 
patent honestly believes that his patent is being infringed not only 
has he a right to say so, but unless hé does say so he is in danger 
of having his rights forfeited through lâches. 

Section 4900 of the Revised Statutes, after providing that the 
word "patented" must be marked on ail patented articles, continues : 

"And Ih any Suit for infrlngement, by the party failing so to mark, no dam- 
ages shall be recovered by the plaintiflf, except où proof that the défendant 
was duly nottoejl of the infrlngement, and continued, after such notice, to 
make, use, or vend the article so patented." 

But the theory of the bill, carried to its logical conclusion, en- 
joins the OVvner of a patent from doing what the statute commands 
nim to do. Which way is the perplexed patentée to turn? If he 
notifies supposed infringers that he intends to enforce his rights 
he is punished for contempt in violating the injunction and if he 
fails to notify them he is turned eut of court with the information 
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that hc has "slept upon his rights." Cases are constantly occurring 
where equity refuses ail redress to a patentée because he has per- 
mitted his patent to be plundered without a word of protest. Lane 
& Bodley Ce. v. Locke, 150 U. S. 193, 14 Stip. Ct. 78, 37 L. Ed. 
1049; Fosdick V. Machine Shop (C. C.) 58 Fed. 817; Richardson 
V. D. M. Osborne & Co. (C. C.) 82 Fed. 95. It would seem that 
there is a perfectly safe rule for the guidance of the court in thèse 
causes. So long as the patentée keeps within the domain of truth 
there can be no libel and there should be no interférence by in- 
junction. If equity is to take cognizance of this subject at ail 
it should only do so to prevent fraud and falsehood. Hère it is 
on safe ground, but when it assumes the rôle of censor and under- 
takes to edit the circulars of trade it becomes a meddiesome inter- 
loper creating infînitely more evil than it can ever hope to cure. 

The motions to strike out testimony are denied. As often pointed 
out, thèse motions are inconsequential and resuit in nothing wheth- 
er granted or denied. Every record contains a percentage, and 
oftentimes a large percentage, of irrelevant and incompétent testi- 
mony. The only effectuai remedy is to compel the party responsible 
for its présence on the record to pay the expenses incurred in 
placing it there. 

The bill is dismissed. 



MUMFOKD et al, v. ECUADOR DEVELOPMENT CO. et aL 

(Circuit Court, S. D. New York. November 25, 1901.) 

1, Corporations— Rights op Minority Stockholdebs. 

Although the majority stockholders of a corporation may tawfully 
make a contract with the company, such contract will be acrrutinized 
with much greater eare than If made with a third party; and unless it 
appears that it was made honestly, and for an adéquate considération, a 
court of equity will interpose to prevent it from heing used oppressively, 
and In violation of the rights of the minority stockholders, no matter In 
what f orm or by what subterfuge such rights are Invaded. 

8. Bame— Suit bt Minority Stockholders— Sdfficienct of Bill. 

A bill flled by minority stockholders, vyhich allèges, in substance, that 
the majority hâve, by electing directors "who act solely In their interests, 
eaused contracts to be entered Into by the corporation transferring ail 
of its property to a second corporation, of v^hich they are owners, for a 
whoUy inadéquate considération, States a cause of action which eutitles 
complainants to relief. 

S. Same. 

A blU flled by minority stockholders to set aslde a contract made by 
the corporation as having been obtained by the majority stockholders In 
their own interest and in fraud of the rights of complainants, need not 
set out such contract la hsec verba, especially where it is alleged to be 
Jn the possession of the défendant corporation. 

4. Bamk— Parties. 

In a suit by minority stockholders agalnst the corporation and a sec- 
ond corporation alleged to be owned by the majority stockholders to set 
aside a contract between them as in fraud of the rights of complainants, 
a person alleged merely to hâve executed such contract on behalf of the 
second corporation, and to bave represented it as agent to vote its stock 
In the first corporation in favor of the contract, cannot be jolned as a 
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party défendant, since he is npt sl(own to hâve any interest în the tranf- 
action, or to hare taken any part therein except as an agent for ©ne ôt 
the défendant corporations. 

In Eqitity. On demurrers to bill. 

Justus p. Sheffield, for compliainants. 

Lawrence E. Sexton, for défendants Ecuadorian Ass'n, Limited, 
and W. Lyon Mackenzie. 
Benoni, Lockwood, Jr., for défendant Ecuador Development Co. 

COXE, .District Judge, This is an action commenced by the 
complainants, as minority shareholders of the Ecuador Develop- 
ment Company, to set aside as fraudulent a contract made between 
said Company and the Ecuadorian Association, Limited, which was 
and is the majority shareholder of the said development company. 
By this contract, substantially, ail of the property of the develop- 
ment company was transferred to the Ecuadorian Association. The 
bill is demurred to on the ground that it fails to state a cause of 
action, and the défendant Mackenzie demurâ also on the ground 
that he is improperly made a défendant. 

The bill allèges as foUows: That in the year 1897 a contract 
was entered into between Archer Harman and the republic of Ecua- 
dor whereby Harman and his associâtes agreed to build and equip 
a railroad between Guayaquil and Quito, Ecuador. That thereafter 
the Guayaquil & Quito Railway Company was organized under 
the laws of New Jersey and took over said contract and entered 
upon its performance. That in the latter part of 1897 the South 
American Railway Construction Company was organized for the 
purpose of building said railway and by agreement with the railway 
company the said construction company was to receive a large pro- 
portion of the bonds and preferfed stock of the railway company 
as a considération for building 'the rpad. That in September, 1899, 
both said companies were without funds, the construction company 
was unable to carry out its àgreements with the railway company 
and the concession grarited , to said company by the republic of 
Ecuador was in danger of lapsing. That the défendant the Ecuador 
Development Company was organized in September, 1898, for the 
purpose of taking over the rights of the construction company, 
and thereafter the entire property of said company was transferred 
to the development company, which latter company undertook the 
construction of said railway. That the number of directors pro- 
vided by the charter of the development company was five, three 
being chosen by the common and two by the preferred stock, the 
former controUing the management of the company. That in Jan- 
uary, 1899, the said Harman and one Norton conspired together 
to obtain a controlling iiiterest in the stock of the development 
company, purchased large amounts of said stock and caused to be 
elected a board of directors cpntrolled by them and subservient 
to. their interests, Norton being elected président and Harman 
manager of said company. That the said Harman and Norton 
thereupon procured the said board of directors fraudulently to allot 
to them ail of the remaining common stock in the treasury of the 
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said Company, amounting to 200 shares of the par value of $20,000. 
which, with their previous purchases, gave them a majority interest 
and absolute control of said company. That the Ecuadorian As- 
sociation is an English corporation and was organized in March, 
1899, for the purpose of acquiring from Harman and Norton 500 
shares of the stock of the development company and a large amount 
of bonds of the railway company, which they claimed to own, which 
said stock and bonds were actually transferred to the said asso- 
ciation. That Harman and Norton, notwithstanding the said trans- 
fer, continued to own a controlling interest in the common stock 
of the development company and they agreed to sell to the asso- 
ciation $250,000 of the bonds of the railway company at par for 
which the association was to issue to them £50,000 par value of 
the shares of the association. That the complainant was a di- 
rector of the development company in January, 1900, and while 
he was acting in that capacity a contract was proposed giving cer- 
tain valuable rights, privilèges and mining interests belonging to 
the development company to the association for an inadéquate con- 
sidération. That the complainant opposed this contract and pro- 
cured a postponement of its considération, but before it was again 
examined by the board of directors he was removed from office. 
That after his removal Harman and Norton, having control of the 
board of directors of the development company, procured a large 
number of other contracts to be entered into which transferred 
various rights and privilèges to the said association without adé- 
quate considération and in fraud of the rights of the stockholders 
of the development company. That in pursuance of a fraudulent 
design to transfer ail of the valuable assets of the development com- 
pany without adéquate considération and in fraud of the rights of 
the minority stockholders the said Harman and Norton, in the sum- 
mer of 1900, transferred to the association their majority holdings 
of the common stock of the development company and the pre- 
ferred stock held by them and took in exchange therefor stock of 
the association to an amount many times the par value of the stock 
so transferred. That in this manner the association has become 
the owner of 80 per cent, of the capital stock of the development 
company. That Harman and Norton were and are directors of the 
association and of the development company, the said Norton re- 
signing as président of the latter and causing a confîdential agent 
of his to be elected in his place. That after the removal of the 
complainant from the board neither Norton nor any of the officers 
of the development company, who were under his control, allowed 
the minority stockholders any information regarding the assets 
of the development company, though frequently requested so to do. 
That Harman and Norton, holding a majority of stock in the devel- 
opment company, prevented the annual meeting, which should hâve 
been held in June, from being held until September 15, 1900. That 
at an adjourned meeting held on that day the défendant Mackenzie 
appeared as proxy for the Ecuadorian Association and in its name 
voted a majority of the stock of the development company. That 
at said meeting no statement of the business, assets or finances 
111F.-41 
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of thë déyelopment company was made, but Us président presented, 
as part ojf his report, a contract, bearing date September 6, 1900, 
bètwepn sàid company and the Ecuâdorian Association, which was 
executed by the said Mackenzie on behalf of the latter corpora- 
tion, The contract was voluminous, reciting a large number of 
previpus contracts between the said parties, and, in gênerai, pur- 
ported to transfer to the said association ail the property of the 
said aèvelopment company of évery name and nature. That the 
only considération for this transfer was the assumption of certain 
obligatioiis of the development company and an agreemënt to pay 
the said company, when the said railway should be completed, one- 
tenth pf the net profits which should appear to hâve accrued from 
the cblnpletion of the contract with the government of Ecuador. 
That the contract was adopted, Mackenzie casting the vote of the 
association in its favor, the minority stockholders, including repré- 
sentatives of the complainants, voting against it and strenuously 
opposing its ratification. That pursiiant to the terms of this con- 
tract ail the property of the said company, including $17,000 cash, 
was turned over to the said Ecuâdorian Association. That at the 
date of said meeting — September 15, 1900 — the development com- 
pany was éntirely solvent, owning assets far in excess of its liabili- 
ties, That its contracts to build the Guayaquil & Quito Railway 
werè 6f gfeat value and. it was the owner of between one and two 
million dollars of 6 per cent, first mortgage bonds of the said rail- 
way cottlpàny, which were guarantied by the government of Ecua- 
dor and were worth about par, and although certain sums had been 
loaned upon the security of said bonds other loans for large amounts 
could hâve been obtained. That the entire cost of completing the 
said railway had been estimated not to exceed $6,000,000 and for 
this work the said development company was to receive in stock 
and bonds bf the railway company the sum of $20,782,000, leaving 
a profit of neârly $15,000,000, estimating the stock and bonds at 
par, and a profit of over $6,000,000 on the bond issue alone. 

The bill charges that the contract of September 6, 1900, and the 
varions contracts which preceded it were and are fraudulent and 
void as against the shareholders of the Ecuador Development Com- 
pany and that they wère made pursuant to a conspiracy to defraud 
the minority shareholders and to benefit the said Harman and Nor- 
ton. That to this end and in furtherance of this scheme the prop- 
erty of the development company was squandered and it was induced 
to assume improvident, reckless, and unnecessary obligations for 
the purpose of depressing the value of its stock and giving color 
to the assertion that it was insolvent in order that its entire prop- 
erty might be transferred to the Ecuâdorian Association. That 
Harman and Norton, through their créatures, absolutely controlled 
the aiïairs and dictated the poHcy of the development company, and, 
pursuant to their scheme to secure ail its property for their own 
use and to defraud the minority shareholders, refused to give any 
information regarding the aflfairs of the said company and kept the 
minority in total ignorance of its fînancial condition until the trans- 
fer to the Ecuâdorian Association was accomplished. That no de- 
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mand bas been made upon the development company to bring this 
suit for the reason that it is in the absolute control of the défend- 
ant, the Ecuadorian Association. 

The relief demanded is : First. That a discovery be had. Sec- 
ond. That the contract of September 6, 1900, and ail previous con- 
tracts be set aside as void. Third. That an injunction issue re- 
straining the défendants from transferrin^ said contracts. Fourth. 
That an accounting be ordered. 

The foregoing is a synopsis of the salient features of the bill. The 
bill is unnecessarily prolix and abounds in needless vitupération. 
Were the verbosity squeezed out of the bill by passing it through 
a mental condenser it would, undoubtedly, be a more symmetrical 
pleading. However, the bill is now before the court on demurrer 
and the question, therefore, is not whether the allégations of the 
bill could be more concisely stated, but whether the bill states a 
cause of action ; if it does, it matters not what else it states. The 
bill, condensed to a few paragraphs, allèges as follows : First. The 
existence of the Ecuador Development Company, a solvent and 
flourishing corporation, holding a contract from which not less than 
$6,000,000 will probably be realized. Second. A fraudulent con- 
spiracy on the part of the majority stockholders of the development 
company to secure for their own benefit and at the expense of the 
minority stockholders ail of the assets and potentialities of the com- 
pany. Third. The formation of the Ecuadorian Association, Lim- 
ited, which is in reality only the corporate name of the majority 
stockholders, and the transfer to it of ail the assets of the develop- 
ment company for an inadéquate considération. Fourth. The va- 
rious proceedings by which the transfer of the property from ail 
the stockholders to the majority stockholders was accomplished, 
namely, the packing by the conspirators of the board of directors 
with their dummies; the partial wrecking of the company to give 
a semblance of truth to the charge of insolvency; the arbitrary re- 
fusai to give any information to the minority stockholders ; the 
absolute control of both corporations by the conspirators through 
their créatures, and the secret contract and transfer to the Scotch 
corporation. 

If the complainants are able to prove ail that they hâve alleged it 
will entitle them to relief within the rule of the following authorities, 
which are selected from many as approximating most closely the 
facts in the case at bar: Mason v. Mining Co., 133 U. S. 50, 10 
Sup. Ct. 224, 33 L. Ed. 524; Hawes v. Oakland, 104 U. S. 450, 26 
E. Ed. 827; Ervin v. Navigation Co. (C. C.) 20 Fed. 577; Meeker 
v. Iron Co. (C. C.) 17 Fed. 48; De Neufville v. Railroad Co., 26 
C. C. A. 306, 81 Fed. 10. The rule deducible from ail thèse cases is 
that although a majority may lawfully make a contract with the com- 
pany such contract will be scrutinized with much greater care than if 
made with a third party, and unless it appears that it was made 
honestly and for an adéquate considération a court of equity will 
interpose to prevent such contract from being used oppressively and 
in violation of the rights of the minority. It matters not in what 
form thèse rights are invaded; it is the business of equity to pêne- 
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trate thtough subterfuges and discover the actual transaction 
stripped of ail disguises. If theto it shall appear, no matter what 
may be the machinery employed, that the majority hâve sold the 
corporate property to themselves for a wholly inadéquate considéra- 
tion a court of equity will grant relief to the minority who hâve thus 
been despoiléd of their property. In short, if the complainants are 
able to show that Harman, Norton and their associâtes hâve trans- 
ferred to themselves under the name of the Ecuadorian Association, 
Limited, a contract worth $6,000,000, leaving for the other stock- 
holders nothing but a right to share, sometime in the future, in one- 
tenth of the net profits to be aisçertained from books kept by Harman 
and Norton, they, the complainants, will hâve established a cause of 
action entitling them to a decree. 

The theory upon which the courts interfère in such cases is tersely 
expressed by Sir William M. James;, in Menier v. Telegraph Works, 
9 Ch. App. 350. He says : 

"Thé minority of the shareholders say In effect that the majority hâve 
dlvided the assets of the company, more or less, between themselves, to 
the exclusion of the minority. I think It would be a shocklng thlng if that 
could be done, because If so, the majority might divlde the whole assets of 
the company, and pass a resolution that everythlng muBt be given to them, 
and that the minority should hâve nothing to do wlth It Assuming the 
case to be as alleged by the bill, then the majority hâve put something into 
their poclsets at the expense of the minority. If so, It appears to me that 
the minority hâve a right to hâve their share of the benefits ascertained for 
them in the best way in whlch the court can do it, and given to them." 

It is argued for the défendants that if the contract of September 
6, 1900, were set out in fuU it would show ample considération and 
would, in short, demonstrate the falsity of the allégations of the bill 
regarding it. It is said that until profert is made of the contract 
the "court ought not to permit complainants to put défendants 
or any of them to the trouble, expense and annoyance of filing an 
answer herein." It should be remembered that the cause is before 
the court on demurrer and bill. The bill must be judged as it is, 
not as it might be. The action is not founded on the contract of 
September 6th; it is an action to set that contract asid"» because 
it was obtained in fraud of complainants' rights.. It is not neces- 
sary that the contract should be pleaded in hsec verba. It often 
happens, in thèse circumstances, that there is a vast and fatal dis- 
crepancy between the pleading and the proof . Documents which 
are painted black in the pleading often turn out to be white and 
innocent when finally offered to the court for inspection. And yet 
the court on demurrer cannot pronounce the bill bad even though 
it is probable that the papers referred to therein if produced will 
make it plain that the action cannot be maintained. Adriance, 
Platt 8: Co. v. National Harrow Co. (C. C.) 98 Fed. 118. In this 
case the demurrer to the -bill was overruled, but the bill was dis- 
missed on final hearing for the reason that the circulars, which were 
alleged to be false and malicious, were found when produced to 
contain nothing but truth. Id. m Fed. 637. Assuming the case 
at bar to be a case where the contract should be pleaded a sufEcient 
excuse for not pleading it is alleged in the bill. 
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As to the défendant Mackenzie the demurrer must be allowed. 
The bill states nothing regarding him, except that he executed the 
contract of September 6th on behalf of the Ecuadorian Association, 
and as agent and proxy for said association appeared at the meet- 
ing of September 15, 1900, ofïered a resolution advocating the adop- 
tion of the contract and voted the shares of the association in favor 
of the said resolution. The association which profits by the con- 
tract is a party and a decree against it wiU involve its officers and 
agents sufïîciently, at least, to render the decree effectuai. Colonial 
& U. S. Mortg. Co. V. Hutchinson Mortg. Co. (C. C.) 44 Fed. 219. 
Mackenzie was merely a messenger for the Ecuadorian Association 
to perform a single act from which he personally received no benefit 
which was a corresponding injury to the complainants. If the bill 
had alleged that the property of the development company had 
been delivered to Mackenzie and that he still holds the same a dif- 
férent proposition would be presented. Berwind v. Van Home 
(C. C.) 104 Fed. 581. The complainants hâve argued in the brief 
submitted that Harman and Norton, the active instigators and par- 
ticipators in the alleged frauds, are not necessary parties. The brief 
says: 

"They are not alleged to be the owners or in possession of tlie property, 
for ttie return of which the action Is brought; and the contre versy between 
the présent parties can be completely deeided without their présence or Inter- 
vention and without any decree belng entered which can afCect them In any 
way except indlrectly as stoclcholders of the Ecuadorian Association." 

Surely, no reason can be suggested for failing to sue them which 
does not apply with infînitely greater force to Mackenzie. The bill 
contains no allégation impHcating him in a conspiracy to defraud 
or charging him with knowledge of the existence of such a scheme. 
Any officer of the court receiving a similar commission to appear 
at a stockholders' meeting and vote the stock of his principal in 
favor of a certain specified resolution might accept the service and 
act as directed with perfect innocence and good faith. No autbority 
has been cited or found by the court where a bill of this character 
has been maintained against one who was neither a director nor 
stockholder, but was merely an attorney who did no act, except to 
vote the stock as he was directed to do by his client. 

The demurrer filed by the défendant Mackenzie is allowed, with 
costs. 

The demurrers of the other défendants are overruled, with leave 
to the défendants to answer the bill within 30 days upon paying 
the costs of the demurrers. 



COLTTMBIA BUILDING & LOAN ASS'N v. JUNQUIST et al. 

(Circuit Court, D. Wyomlng. May 24, 1899.) 

1. Building and Loan Associations— Membebs—Constructive Notice of Br- 
Lawb. 

A stockholder In a building and loan association is bound to talce notice 
of the law under which it is incorporated and of the provisions of Its 
by-laws. 
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8. SaMK— CONTHACTS WITH BORROWINQ StOCKHOLDERS— LlMITING NuMBKR OF 

PkTMBNts. ' 

The essential prlnclple of building and loan associations Is that of 
mutuallty l)etween ail the members, whether borrowers or nonborrowers; 
and such an association cannot contract wlth a borrowing member, to 
wliom It bas advanced the par value of his sliares, that his indebtedness 
8ha:U be caneeled on the payaient of interest and stock dues for a certain 
number of months, regardless of whether such payments in fact mature 
his stocfe. 

In Equity, 

Gibson Clark and J. Norman, for complainant. 
McMicken & Blydenburg, for défendant. 

RINER, District Judge. Thié is a suit in equity, brought to fore- 
close a trust deed given by the défendants to the plaintiff to secure 
the payment of the sum of $3,000. The plaintiff is a building and 
loa:n association. On the 4th of June, 1890, the défendant, William 
Junquist, became a member of the association by subscribing for 
30 shares of its stock designated as "Stock A," and on that day a 
certificate for the stock was issued to him. On the iith of De- 
cember of the same year he borrowed the sum of $3,000, due six 
years after date, with interest and installments thereon, according 
to the by-laws and rules of the association; thèse amounts to be 
paid on or before_ the sth day of each and every month, or to be 
counted as principal. While I hâve examined the évidence and 
briefs of counsel with great care, I hâve not had the time to pré- 
pare an opinion in writing, and shall only briefly state the grounds 
upon which my conclusions in this case are based. The plaintiff 
is a building and loan association organized under the laws of Colo- 
rado with the powers usually conferred upon associations of this 
character. While the statute may differ in some respects from the 
statutes of other states upon this subject, yet I think the powers 
conferred upon the corporation in this cause are substantially the 
same -as those conferred upon and exercised by like corporations 
in other jurisdictions. The principle underlying its method of trans- 
acting business is mutuality, its object being to raise funds from 
its members to be loaned among themselves, or to such as may 
désire to avail themselves of the privilège. This is donc by the 
payment, monthly, of certain amounts of interest and installments ; 
and the stockholders, whether borrowers or nonborrowers, partici- 
pate ahke in the earnings of the association, and alike must assist 
in bearing the burden of any loss which it may sustain. AU of the 
stock is matured and ail of the loans are made from what is called 
the loan fund; indeed, this necessarily follows from the fact that 
there is no other fund from which the stock can be matured. Ail 
members receive the same per cent, of profit, for the reason that the 
dividends are declared on the entire business; and ail payments 
made by every member go into the common fund, the profits of which 
are divided among the shareholders, and they must continue to pay 
until the stock is in due course matured. To allow payments to be 
applied to mature the loan of a borrowing member by a definite 
and fixed number of payments would destroy the essential principle 
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upon which the business is transacted, vîz. that of mutualîty. The 
true test in the détermination of questions of this character is very 
clearly stated by the suprême court of Ohio in the case of Evers- 
manii v. Schmitt, 41 N. E. 139, in the following words : 

"And the exact test of hls right to call for a cancellatlon of the mortgage 
gJven to secure his obligations as a borrower Is the Inqulry whether he would 
hâve been entltled to l'ecelve from the association the par value of the 
shares on whlch the loan was made had he not become a borrower." 

Mr. Junquist became a member of the association in June, and 
it was not until December that he secured the loan. I think he 
was bound, as a member of the association, to take notice of the 
law under which the association was incorporated, and also of the 
by-laws of the association; and, as I understand the by-laws, if 
his stock matured within 6 years, — or 72 months, — and was worth 
100 cents on the dollar, his loan would be paid; if not, he would 
be obhged to continue his payments until that resuit was attained. 
In this case, at the expiration of the six years, the stock had not 
matured, and therefore the debt was not paid ; and, having failed to 
continue his monthly payments until the maturity of the stock, 
the right of the plaintiff to resort to its security for the collection 
of the balance became perfect. A decree will be entered finding 
the défendants indebted to the association in the sum of $3,000, 
with interest and dues according to the by-laws of the association, 
— that is to say, at the rate of $27.25 per month from and including 
June, 1896, to the date of the decree, — and for the amount of the 
Insurance paid by the plaintiff to keep the premises covered by the 
trust deed insured; and, if the sum so found to be due be not 
paid within 30 days from the date of the decree, then the 30 shares 
of stock in the association issued by plaintiff to the défendant shall 
be sold for a price not less than its withdrawal value, the pro- 
ceeds to be appHed toward the payment so found to be due, and 
for any deficiency the property covered by the trust deed shall 
be sold in the manner provided by law. 



CUMBERLAND BUILDING & LOAN ASS'N et al. v. SPARKS et al. 

(Circuit Court of Appeals, Eighth Circuit November 6, 1901 ) 

No. 1,547. 

1. MORTGAOBS — DeFECTIVB AcKNOWLEDOMŒNT — EPFBCT UNDEB ArKANSAS StAT 
UTE. 

It is a rule of property in Arkansas, established by décisions of the 
suprême court of the state, and blnding on the fédéral courts, that un- 
der Sand. & EL Dig. § 3091, whlch provides that a mortgage shall be a 
lien only from the time it is flled for record, a mortgage does not become 
a lien as to third parties, although recorded, and although they hâve 
actual notice of its existence and knowledge of Its contents, unless It 
was properly acknowledged as required by the statute. 

Sl Samb— Pdbchasbrs of MoRTaAGBD Property— AcTUAi, Knowledge of Db- 
FKCTivB Mortgage. 

A mortgagee cannot Impvte fraud to a purchaser of the mortgaged 
property because he bought Avith actual knowledge of the mortgage, and 
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'. wlth the Intention of def eatîng the same on the ground that It was not 
properly acknowledged, wliere by the laws of the state such a mortgage 
did not create a lien as against pnrcbasers. 

8. Subrogation— Pebson Advancinq Money to Pay Incumbrancb. 

Where money Is lent in pursUànce of an express agreement that it Is 
to be used to discharge an existlng Incumbrance on the borrower's prop- 
erty, and that the lender is to hâve a flrst lien upon the property to 
secure Its repayment, such lender may be subrogated to the rlghts of the 
Ineumbrancer whose debt bas been paid, not only as against the bor- 
rower, but as against any one else T^ho subsequently acquires an interest 
In the property wlth knowledge of the clrcumstances under which the 
money was lenti 

4. Same— Subséquent Purchasbb — Notice. 

Défendants purchased real estate af ter one of them, who was an attor- 
ney at law, had examined the records as to title. Such records disclosed 
a mortgage from the vendor tb complainant for borrowed money, but 
■which was not properly ackno-wledged, and for that reason, uûder the 
laws of the state, did not create a lien as to purchasers. But such rec- 
ords also showed a prior valld mortgage on the property for nearly the 
same amount which had been discharged of record in considération of 
payment of the debt secured -Wlthin two or three days after the date 
of complainant's mortgage. Défendants also had actual knowledge of 
complalnant's mortgage. Heî5, that such facts were sufficient to charge 
défendants wlth notice not only that the money borrowed from com- 
plainant was used in discharging the prior mortgage, but that it was 
so used pursuant to an agreement to that effect between complainant and 
the borrowér, which was a fait Infcrence from the facts known, and that 
they took title subject to the right of complainant to be subrogated to 
the lien of the discharged mortgage. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Arkansas. 

The Cumberland Building ^ Loan Association and A. Moore Berry, as 
trustée, the appellants, on Ifebruary 12, 1900, exhlbited a bill of complaint 
against G. N. Sparks and Parmella J. Sparks, his wlfe, and against J. W. 
KlUough and O. N. Killough, the appellees, to foreclose a mortgage on 
certain property, being the S. E. M: of block 5 in Brookfield's Original division 
of the town of Wynne, Cross county, Ark., which mortgage was executed by 
the défendants G. N. Sparks and Parmella J. Sparks on March 25, 1895, to 
secure a loan evidenced by a promissory note in the sum of $2,000. The 
bill averred that said loan was made to Sparks and wife to enable them to 
pay off a prior Incumbrance on the property aforesaid in the sum of about 
$1,800, which was held at the time by R. G. Oliver, as guardian for the 
minor heirs of 0. D- Oliver; and that the sum of $2,000 loaned as aforesaid 
was in fact used to pay and discharge the last-mentloned incumbrance. The 
bill further alleged that on May 17, 1897, Sparks and wife conveyed the 
mortgaged property to the défendants J. "W. Killough and O. N. Killough for 
a considération which was deelared to be the full value of the property, but 
that said conyeyance was in fact made without any considération, for the 
purpose of hindering, defrauding, and delaylng the creditors of G. N. Sparks. 
It was fdrther averred that the aforesaid loan to Sparks and wife was made 
originally by the Southern Saving Fund & Loan Company, and that the 
mortgage or deed of trust seeuring the same conveyed the property to A. 
Moore Berry, one of the complalnants, as trustée for said Southern Saving 
Fund & Loan Company; that the mortgage indebtedness and the mortgage 
seeuring the same were assigned to the complainant the Cumberland Building 
& Loan Association on November 18, 1896, and that default had been made 
In the payment of the indebtedness secured by the mortgage. In view of 
the promises, the Complalnants prayed that a decree of foreclosure and sale 

1 Subrogation to rlghts of mortgagee, see note to Kachel v. Smith, 42 0. 0. 
A. 804. 



CDMBERLAND BUILDING A LOAN ASs'n V. SPAEKS. 649 

might be entered, or, If such relief was not deemed proper, then that the 
satisfaction of the prlor mortgage exlsting on the premises In favor of R. G. 
Oliver, as guardian (whleh mortgage bore date May 1, 1894), might be set 
aside and for naught held, and that the Cumberland Building & Loan Associa- 
tion might be subrogated to ail the rights and privilèges of the beneficiaries 
imder the last-mentioned mortgage, and that the property be sold to enforce 
the payment of the Indebtedness evidenced by the Oliver mortgage. To the 
aforesaid bill the défendants J. W. Killough and O. N. Killough filed an 
answer, wherein they admitted the purchase of the mortgaged premises from 
Sparks and wife on or about May 17, 1897. They denied that said purchase 
was without considération, or that the purchase was made for the purpost 
of hindering, defrauding, or delaying the credltors of Sparks. They averred, 
on the contrary, that they paid full value for the mortgaged propertj', flrst 
having satisfied themselves from an examination of the record that the title 
to the mortgaged premises was clear, and not subject to any lien; and that 
in point of fact the mortgage of March 25, 1895, in favor of the Southern 
Saving Fnnd & Loan Company was not executed in a manner which entitled 
it to go of record, and for that reason, under the laws of the state of Arkan- 
sas, was no notice to them of any subsisting lien upon the property in con- 
troversy. They further averred that they took possession of the property, 
having paid for it in full, shortly after the conveyance of the same to them 
by Sparks and wife, and had been in the open, notorious, and continuons 
possession of the same since the date of said conveyance. Sparks and wife 
filed a separate answer, in which they admitted the conveyance of the prop- 
erty in controversy to J. W. Killough and 0. N. Killough on May 17, 1897, 
but they denied that such conveyance was made by them without considéra- 
tion, or that it was made with a view of hindering, delaying, or defrauding 
the credltors of said Sparks. After a trial upon thèse Issues, the lower court 
held that the bill was without equlty, and direeted that the same be dis- 
missed, at the complainants' costs. 106 Fed. 101. From this decree the 
complainants below hâve prosecuted an appeal to this court 

G. B. Webster, for appellants. 

N. W. Norton (J. M. Prewett, on the brief), for appellees. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The laws of Arkansas (Sand. & H. Dig. §§ 707, 5090) require deeds 
and mortgages conveying real property located in that state to be 
executed in the présence of two disinterested witnesses, or, if not so 
executed, that they be acknovi'ledged in the présence of two persons, 
who shail then subscribe their names to the deed or mortgage as 
attesting witnesses. The mortgage or deed of trust which was exe- 
cuted on March 25, 1895, by Sparks and wife in favor of the South- 
ern Saving Fund & Loan Company was neither executed nor ac- 
knowledged in the présence of two disinterested witnesses, as the 
local law required, and for that reason it is conceded that it was not 
entitled to go of record. Moreover, the laws of the state of Arkan- 
sas (Sand. & H. Dig. § 5091) contain the following provision: 

"Bvery mortgage, whether for real or Personal property, shall be a lien 
on the mortgaged property from the time the same is filed in the recorder's 
office for record, and not before; which filing shall be notice to ail persons 
of the existence of such mortgage." 

This statute has been çonstrued repeatedly by the suprême court 
of the state of Arkansas. Beginning with the décision in Main v- 
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Alexander.iÇ.Arki 112, 47 Am. Dec. 732, it has been held in a long 
line ofcàsês, and the doctrine is so well established as to hâve be- 
come a ruîe of property in that state which is binding upon the féd- 
éral courts, that, unless a mortgage is properly acknowledged, the 
record thereof imparts no notice of its contents to a third party, al- 
though he has actual notice of its existence and knowledge of its 
contents ; the theory being that by virtue of the statute aforesaid no 
lien is created by a mortgage, so far as Etrangers to the instrument 
are concerned, unless it is first acknowledged and recorded as the 
law directs. Under the statutes and décisions of that state, a mort- 
gage is good, as it seems, between the parties thereto, after it is 
delivered to the mortgagee ; but it has no force or efifect as against 
Etrangers, although they hâve knowledge of the same, until it is 
placed of record, first haviiig been properly acknowledged. Jaco- 
way v. Gault, 20 Ark. 190, 73 Am. Dec. 494; Jarratt v. McDaniel, 
32 Ark. 598, 602; Neal v. Speigle, 33 Arki 63, 68; Martin v. O'Ban- 
non, 35 Ark. 62, 68; Ford v. Burks, 37 Ark. 91, 94, 95; Dodd v. 
Parker, 40 Ark. 536; Wright v. Graham, 42 Ark. 140, 148; Watson 
V. Lumber Co., 49 Ark. 83, 4 S. W. 62 ; Milling Co. v. Mikles, 61 
Ark. 123, 128, 32 S. W. 493. Such being the local law, it foUows, 
of course, that the défendants J. W. Killough and O. N. Killough, 
who purchased the mortgaged property on May 17, 1897, from 
Sparks and wife, the mortgagors, acquired a good title thereto, free 
from the lien of the mortgage in favor of the Southern Saving Fund 
& Loan Company, which the complainant, as assignée of the mort- 
gage, seeks to foreclose, unless it be true, as is alleged in the bill, 
that the conveyance by Sparks and wife to J. W. Killough and O. 
N. Killough was made without coiisideration, and with intent on 
the part of the persons concerned in that transaction to hinder, de- 
lay, or defraud the creditors of G. N. Sparks. The finding of the 
lower court, however, as respects this latter issue, was in favor of 
the défendants and against the complainants. The évidence of ail 
the witnesses who were produced tended to show that the Killoughs 
purchased the mortgaged property from Sparks on May 17, 1897, 
at an agreed price of $2,500, which sum was paid in fuU at the time 
of the purchase by conveying to Sparks a one-half interest in a 
stock of goods valued at about $2,250, and by discharging certain 
debts which Sparks owed tô the purchasers and certain other per- 
sons, amounting in the aggregate to something over $1,300. The 
complainants produced no évidence which tended to show that the 
mortgaged property was not paid for in the manner aforesaid. It 
did appear, however, that thë Killoughs, as they admit in their an- 
swer, were aware of the existence of the outstanding mortgage in 
favor of the Southern Saving Fund & Loan Company, but, as the 
laws of the state permitted them to make the purchase notwith- 
standing such knowledge,- and to hold the property exempt from 
the lien of the mortgage, because it was not properly acknowl- 
edged, fraud éannot be imputed to the purchasers because they saw 
fit to exercise this légal right. Aside from the fact that they did 
buy the mortgaged property with knowledge of the existing jn- 
cumbrance, there is no other évidence in the record which will serve 
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to cast suspicion on the conduct of the purchasers, or which would 
justify the conclusion that they hold the property in secret trust for 
Sparics, or that their motive in buying it was to enable Sparks to 
perpetrate a fraud upon his creditors. It is most probable, we think, 
that the Killoughs were induced to purchase the property because 
it was offered to them at a low price, and because by so doing they 
could make a profit by the transaction, and at the same time obtain 
payment of certain debts which Sparks appears to hâve owed them. 
If they were induced to make the purchase for the reasons last 
stated, — as they probably were, — then their conduct cannot be pro- 
nounced fraudulent, since they did nothing more than the local law 
permitted and encouraged them to do. The statutes of the state 
allowed them to take advantage of the defect in the complainants' 
mortgage, and to profit by the mistake of the mortgagee; and, 
however reprehensible such conduct may seem to be when judged 
from a purely moral standpoint, it cannot be pronounced fraudu- 
lent from a légal point of view, nor will such conduct justify the 
imputation of fraud. We accordingly conclude that the mortgage 
in question cannot be enforced as against the purchasers of the 
mortgaged property. 

The next and the most important question in the case is whether, 
on the principle of subrogation, the complainant company can be 
treated as the équitable assignée of the deed of trust held by R. G. 
Oliver, as guardian of the minor heirs of C. D. Oliver, and whether 
the indebtedness secured by that deed of trust can be treated as still 
subsisting, and be enforced against the mortgaged property for the 
benefit of the complainant company, although it has been discharged 
of record. This latter deed of trust, as stated above, was executed 
about May l, 1894, by Sparks and wife. It was properly acknowl- 
edged and recorded, and was paid and discharged of record on March 
27, 1895, out of the proceeds of the loan which was made by Sparks 
and wife from the Southern Saving Fund & Loan Company, here- 
after termed the "Saving Fund Company." For thèse reasons coun- 
sel for the complainant company insists that it ought in equity to be 
subrogated to ail of the rights of the beneficiaries under the afore- 
said deed of trust. Courts of equity are most frequently called upon 
to enforce the right of subrogation where one pays the debt of an- 
other which he was under a légal obligation to pay, either because he 
was a surety or a guarantor. In such cases privity exists between 
the surety or guarantor and the creditor whose debt is discharged 
in such a sensé that, when the creditor receives payment from the 
surety or guarantor, he is under an obligation to make over or as- 
sign to him ail property or securities which may hâve been pledged or 
hypothecated by the principal debtor to secure the payment of the 
debt. The law créâtes or implies a contract on the part of the creditor 
that such property or securities will be turned over to the one who is 
secondarily liable as soon as he pays the creditor's claim. It is 
manifest, however, that in the case at bar no privity of contract ex- 
isted between the Saving Fund Company and the ho'lder of the Oliver 
deed of trust when the latter incumbrance was discharged. The 
last-named company was under no obligation, either as a surety or 
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a. guarantpr, to pay the debt secured by the Oliver deed of trusf, nor 
could it hâve compelled Oliver to accept payment of the debt from it. 
The évidence shows that the negotiations for the loan from the Sav- 
ing Fund Company were conducted wholly by Sparks, and the most 
that can be said concerning thèse negotiations is that Sparks un- 
doubtedly agreed at the time the loan was made that the Saving Fund 
Company should hâve a first lien on the property in controversy to 
secure the repayment of the loan, which Hen could not be given or 
created until the Oliver deed of trust was discharged of record. 
This agreement, however, between Sparks and the Saving Fund 
Company, which contemplated the exécution of a new deed of trust, 
did not create any privity as between Oliver and the Saving Fund 
Company, for in advancing the money to pay ofiE the latter deed of 
trust the Saving Fund Company acted merely as a volunteer, being 
at the time under no obligation to advance the money or make the 
payment. 

It is urged, however, that, nptwithstanding the want of privity, the 
complainant is entitled to be treated as the équitable assignée of the 
Oliver deed of trust because it made the loan in question upon the 
understanding that it was to hâve a first lien on the mortgaged prop- 
erty, and in support of that contention the foUowing authorities are 
cited : Association v. Thompson, 32 N. J. Eq. 133 ; Tyrrell v. Ward, 
102 111. 29; Bank v. Bierstadt, 168 111. 618, 48 N. E. 161, 61 Am. St. 
Rep. 146; Draper v. Ashley, 104 Mich. 527, 62 N. W. 707; Wilton 
V, Mayberry, 75 Wis. 191, 43 N, W. 901, 6 L. R. A. 61, 17 Am. St. 
Rep. 193; Levy V. Martin, 48 Wis. 198, 4 N. W. 35; Trust Co. v. 
Peters, 72 Miss. 1058, 18 South. 497; Dillon v. Kauffman, 58 Tex. 
696. Without going over thèse authorities in détail, it will suffice to 
say that they sustain the following propositions : That where money 
is advanced to a debtor in pursuance of an express agreement that it 
is to be used to retire existing liens or incumbrances on his property, 
and that the creditor who loans the money is to hâve a first lien upon 
the property to secure its repayment, such creditor may be subro- 
gated to the rights of the incumbrancer or lienor whose debt bas been 
paid, not only as against the borrower, but as against any one else 
who subsequently acquires an interest in the property with knowl- 
edge of the circumstances under which the money to pay ofï the in- 
cumbrances or liens was advanced. They further hold that, if 
money is advanced to a debtor, to discharge an existing first mort- 
gage upon his property, and in pursuance of an agreement that the 
lender is to hâve a first Hen upon the property for the repayment of 
the sum loaned, the lender is entitled, as against a junior incum- 
brancer, to be treated as the assignée of the iîrst mortgage which bas 
been paid ofï, and discharged with the money loaned, whenever it 
becomes necessary to do so to efifectuate the agreement with the 
lender, and to prevent the junior incumbrance from being raised acçi- 
dentally to the dignity of a first lien, contrary to the intention of the 
parties. The species of subrogation mentioned in both of thèse in- 
stances is what bas been termed "conventional subrogation," and 
does not dépend upon the establishment of any privity of contract. 
Now, it is true that the Killoughs were not junior incumbrancers 
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when the deed of trust in favor of the Saving Fund Company was 
executed. They became purchasers of the mortgaged property, for 
value, two years later, and, as they say, bought it on the faith of the 
title as it appeared of record ; so that the last of the two propositions 
stated above has no apiîlication to the case in hand. But the first of 
the above propositions is applicable to the présent controversy, and 
as the doctrine enunciated is reasonable, and well supported by au- 
thority, the point to be determined is whether the évidence contained 
in the présent record is sufïicient to justify the conclusion that when 
the Killoughs became the purchasers of the mortgaged property on 
May 17, 1897, they were aware of the agreement between Sparks and 
the Saving Fund Company that the Oliver deed of trust was to be 
paid ofï and discharged with the proceeds of that loan, so as to give 
the lender a first lien on the mortgaged property. If they were aware 
of that understanding when they made the purchase, then the com- 
plainant is entitled to be subrogated to ail the rights of the ben- 
eficiaries under the Oliver deed of trust before it was paid, and the 
same may be enforced at this time as an unpaid incumbrance for the 
complainant's benefit. Turning to the record, the évidence, as al- 
ready stated, clearly shows that Sparks expressly agreed with the 
Saving Fund Company, as a condition of the loan which he sought to 
obtain, that the money to be loaned should be applied to retiring the 
Oliver debt and releasing the property from the prior mortgage, so 
that the Saving Fund Company should hâve a first lien upon the 
property for the repayment of the loan. Pursuant to that agreement, 
the Saving Fund Company advanced the money and issued its 
check payable to Sparks for the net proceeds, $1,973. This check 
was indorsed to Oliver, and by him coUected. He retained about 
$1,800, which was due to him on the deed of trust by him held, 
and accounted to Sparks for the balance. The Oliver deed of trust 
was thereupon released of record by a deed of release which recited 
the exécution of the Oliver mortgage, and that the debt secured 
thereby had been paid. This was donc on March 28, 1895. The 
deed of trust in favor of the Saving Fund Company was dated March 
25, 1895, and acknowledged March 27, 1895, and, although it was not 
a recordable instrument under the laws of the state of Arkansas, 
yet it was in fact recorded in the land records of Cross county. O. N. 
Killough, who had charge of the transaction in behalf of himself and 
his father, in the course of which they purchased the property from 
Sparks on May 17, 1897, was an attorney at law with at least 10 
years' expérience. He admitted that he examined the records before 
he and his father made the purchase, and that he found the mortgage 
of the Saving Fund Company, and examined the same. Prior to the 
purchase, therefore, both he and his father had actual knowledge of 
the facts disclosed by it, namely, that on or about March 25, 1895, 
Sparks obtained a loan from the Saving Fund Company and had 
executed a mortgage upon the land in question to secure its repay- 
ment. They also had constructive knowledge from the records of 
the original Oliver mortgage and of the contents of the deed where- 
by it was released, and knew that this release was made contempora- 
neously with the exécution of the deed of trust in favor of the Sav- 
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iijg Fùnd Company. They also had constructive knowledge that 
tlie dfeed of release then on record recited that Sparks had paid off 
the Oliver debt, and of the date when it was paid. So much infor- 
matioh, at least, was conveyed by the record, and cannot be denied. 
From what has been said, it is manifest, therefore, that the Killoughs 
knew, befôre they purchased the land in question, that Sparks had, on 
March 25, 1895, borrowed $2,000 from the Saving Fund Company, 
and at thé same time had paid the Oliver mortgage amounting to 
$1,860; and thèse facts, with the reasonable and fair inferences dedu- 
cible therefrom, are, in our opinion, entirely sufificient to charge the 
Killoughs with knowledge not only that the Saving Fund Company's 
money was actually used to discharge the Oliver debt and mortgage, 
but that it was so used pursuant to an agreement to that effect be- 
tween said company and Sparks. It is impossible, we think, that the 
transactions disclosed by the foregoing deeds and records, producing 
the resuit of substituting one mortgage security for another, could 
hâve been conducted between the parties to it without a prior agree- 
ment or understanding to that end, and it is equally impossible to be- 
lieve that any one, and particularly an attorney at law, could hâve 
been aware of the facts aforesaid without also knowing, or at least 
having sufiîcient ground to believe, that the money was obtained 
from thé Saving Fund Company for the purpose of paying off the 
Oliver deed of trust, and under an agreement with the lender that it 
would be used for that purpose. In considering such évidence the 
trior of the fact cannot close his eyes to the usual and ordinary course 
of procédure in such transactions. "The law is well settled," says 
the suprême court of Indiana in Mettart v. Allen, 139 Ind. 644, 39 
N. E. 239, "that a man is regarded as notified of whatever appears 
on the instrument which constitutes his chain of title, and whatever 
is sufificient to put him on inqùiry is sufficient to charge him with 
whatever an ordinarily diligent search would hâve disclosed, and that 
ail deeds referred to as being in any way connected with the title, 
as well as those upon which the title is based, must be examined 
as to any facts they may contain, at the purchaser's péril." See, 
also, Knowles v. Williams, 58 Kan. 221. 48 Pac. 856; Martind. Conv. 
(2d Ed.) §§ 74, 277. 

There are other persuasive facts which deserve considération. 
Sparks failed in business in 1893, owing a large number of mer- 
cantile debts, and at the time of the transactions involved in this 
suit was a bookkeeper working on a salary. The Killoughs had 
known him for a long time, and they admitted knowledge of his 
financial embarrassments and condition after 1893. Surely, they 
ought to hâve known, or to hâve had a strong suspicion, that Sparks 
did not hâve $1,800 to pay Oliver in 1895, unless it was part of the 
money which he borrowed from the Saving Fund Company; and 
they ought to hâve known, and doubtless did know, that the Sav- 
ing Fund Company would not hâve loaned him the amount of 
money which it did except in pursuance of his agreement to dis- 
charge the Oliver deed of trust, so as to make its deed of trust a 
first lien. Besidës, the Killoughs admit that they deliberately went 
about the business of purchasing the land from Sparks with actual 
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knowledge of the real rights of the Saving Fund Company, and with 
the deliberate purpose of profiting by its mistake. The testimony 
of the Killoughs shows that Sparks first informed them of the de- 
fect in the acknowledgment of the deed of trust in favor of the 
Saving Fund Company, but they say that they did not make the 
purchase until they had made an examination of the record to con- 
firm Sparks' statement. Their scheme, therefore, was a deliberate 
one to take advantage of a known mistake of the Saving Fund 
Company. In view of the knowledge which the Killoughs derived 
from the foregoing sources, as well as from the knowledge shown 
to hâve been acquired by them by reason of their intimate relations 
with Sparks, we are constrained to believe, and so find, that the 
Killoughs, when they bought the property in controversy, had knowl- 
edge that the Oliver deed of trust had been paid off with money 
obtained from the Saving Fund Company, and that the money was 
loaned by the latter company pursuant to an express agreement 
that it would be used for that purpose, and that the money ad- 
vancred should be secured by a first lien on the mortgaged prop- 
erty. To give efïect to this agreement, which was known to the 
Killoughs, and to accomplish the ends of justice, the complainant 
is entitled to be subrogated to the rights of the beneliciaries under 
the Oliver deed of trust, treating that as still unpaid, and as having 
been assigned, in efïect, to the Saving Fund Company at the time 
it was released of record. 

It is accordingly ordered that the decree below be reversed, and 
that the cause be remanded to the circuit court, with directions for 
further proceedings therein in accordance with this opinion. 



NBILSON y. OHAMPAIGNB MIN. & MILL. CO. et aL, 

(Cîircult Court D. Colorado. November 15, 1901.) 

Na 4,108. 

MnmrG Claims— Effkct of Bntkt— Rblocation. 

After entry of a mlnlng clalm In the land office, a re-locatlon of the 
premlses cannot be made by another so long as that entry stands; and 
such a relocator acqnlres no rights, of possession or otherwlse, which 
wlll sustaln a suit by hlm In the courts to compel a coaveyaace to him 
of the légal tltle. 

In Equity. On demurrer to bill. 

Darwin T. Mason, for complainant. 
A. T. Gunnell, for respondents. 

HALLETT, District Judge (orally). This is a bill to enforce the 
conveyance of certain mining claims in the Cripple Creek district. 
The bill charges that in April, 1896, the Champaigne Mining & Mill- 
ing Company owned the property in controversy, anH then made ap- 
plication for patent ; that the sum of $500 had not been expended on 
each of the claims, and only $1,630 had been expended on ail of them, 
towards the improvement of them; that the annual work was not 
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(!oné ùponthe daims in the years 1897 or 1898 or 1S99; and that only 
$27 WSs éxpended upon them in %he way of annual work in any of 
thosè' years. Nevertheless the Champaigne Company proceeded to 
patent or to make entry for the daims on February 18, 1899. On 
that date they got a land office reeeipt for the daims, but in order 
to obtajn this reeeipt they made falsé proof as to the amount of work 
donc upon the daims, and thereforè \Vere not entitled to make entry 
as they (lid- Afterwards, and on May i, 1899, the plaintiff entered 
up6n the daims and relocated them. The manner of location and 
the amourtt of work done are set ôut in the bill. After he made the 
location, and in June, 1899, he filed a protest in the land office against 
the issuance of any patent to the Champaigne Company. This pro- 
test was twice amended afterwards. It was brought before the com- 
missioher of the gênerai land office, who overruled it, and afterwards 
before thé secretary of the interiôr, who affirmed the décision of the 
commissibher of the gênerai land office. The substance of the bill 
is that the respondent the Champaigne Mining & Milling Company 
made entry df the four daims upon false proof, and afterwards (the 
entry being in the month pi February, 1899) the plaintiff entered 
upon the daims and relocated them May i, 1899. The bill proceeds 
upon the hypothesis that the complainant had the right to relocate 
the daims .after the entry in the land office, and that the décision qf 
the commissioher of the général land office and of the secretary of 
the interiôr upon the various points raised by him as to the insuf- 
ficiency of proof made at the time of çntering the daims in the land 
office was Sri error of law, which may be reviewed in the courts, and 
he may hâve the title given to the Champaigne Company transferred 
to himself, as the person rightfully entitled to the daims. There is a 
demurrer to the bill which challenges its sufficiency. 

The subject. has been considered by the suprême court in the case 
of Benson Mining & Smelting Co. v. Alta Mining & Smelting Co., re- 
ported in 145 Û. S., at page 428, 12 Sup. Ct. 877, 36 L,. Ed. 762. In 
that case the property in controversy was relocated after an entry 
in the land office by James C. Luttrel, who was well known in Colp- 
rado, thpughjth^, case arûse in Arizona. The ground upon which 
Mr. IjUttrel proceeded was that annual work had not been done upon 
the daims after the entry in the land oflfice, and up to the time the 
patent \vaS iësttëd for thè' claim. ' The court states the proposition in 
this way: 

"Upon thèse faets appellant claims thaît although the mine was fuUy paid 
for by the locators In 1879, and a ce;:tlflcate of purehase recelved, inasmuch 
as the patent did not issue until Janùary 10, 1884, and because the plaintiff 
failed to do a hundred dollars worth of ■Work in the year 1882, its rights 
ceased, aijd the relocatloij by I/uttrel was valld and vested in him the prop- 

The coijrt tlien proceeds fo consi-der the question with référence 
to the law and. the décisions of the sujireme court and of the land de- 
partment upon that question, and arriyés at the conclusion that an- 
nual woirk was not required after the entry in the land office, and this 
upon ^hè ground that the government parted with the property upon 
that ènt'ry,' "although the title remained in the government until the 
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patent was in fact issued. After some considération of the question 
and discussion of the statute, the court says : 

"In other words, when the priée is pald the right to a patent îmmedlately 
arises. If not Issued at once, it Is because the magnitude of the business in 
the land department causes delay. But sueh delay in the mère administra- 
tion of affaira does not diminlsh the rlghts flowing from the purchase, or 
east any additional burdens on the purchaser, or expose him to the assaults 
of third parties." 

And further on, after discussion: 

"There is no conflict in the rulings of this court upon the question. With 
one voice they afflrm that when the right to a patent exists the fuli équitable 
title has passed to the purchaser, with ail the benefits, immunities, and bur- 
dens of ownership, and that no third party can acquire from the government 
interests as against him. The décision of the trial court was correct. Thé 
attempted relocation by Luttrel was void, and gave him no rights of posses- 
sion or otherwlse." 

This case décides the whole question presented in this bill, which 
is that after entry in the land office a relocation of the premises can- 
not be made so long as that entry stands. The only remedy for the 
parties is to induce the government to proceed towards setting aside 
the entry. In that respect complainant in this suit sought to hâve the 
entry set aside in the land office, and was overruled, but the ruling 
of the land office in that particular is not subject to review in this 
court. 

The bill of complaint states no case, and it will be dismissed. 



SOUTHERN BUILDING & JjOXS ASS'N OF KNOX COUNTY, TENN., V. 

JOHNSON. 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1901.) 

No. 401. 

BtnlDING AND LOAN ASSOOIATIONB— InSOLVKNCT— SeTTLEMENTS WITH BORROW- 

iNa Stockholders. 

A building and loan association orgauized uuder the laws of Ten- 
nessee, and whose contracta were expressly made subject to such laws, 
made Ipans to its stockholders to an amount equal to only one-half the 
par value of their stocli; the borrower being required to mature one half 
his stock to pay the principal of the loan, and the other half for the bene- 
fit of the association, ^s a premium on such loan. The state statute 
authorized the charging of premiums only as fixed by compétitive bid- 
ding, and, as construed by the suprême court of the state, rendered pre- 
miums otherwlse fixed usurious and illégal. Eeld that, on the wlnding 
up of sueh association in insolvency, in settlements between the associa- 
tion and borrowing stockholders the latter were entitled to crédit on 
their loans for ail dues paid on such premium stock, whether paid before 
or after the loan was made, since on the making of the loan they were 
required, in efCect, to surrender such stock to the association, advanced 
towards maturity by the dues previously paid, as a usurious considération 
for the loan. 

Appeal from the Circuit Court of the United States for the Western 
District of Virginia, 

This is an anclUary bill filed in the circuit court for the Western district 
of Virginia to wlnd up the affairs in that state of an Insolvent building and 
loan association incorporated in Tennessee. The court of primary jurisorlc- 
111 F.— 42 
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tlon jwaa the ehancery court of Knpjç county, Tenn., In whloh recelvers had 
been âppoliitéd on April 16, 1897, to wind up said association on a gênerai 
creditors' bill, whlch alleged that the association's assets were insufflcient 
to pay ail Its stockholders in fuU, that under its by-laws many of the wlth- 
drawing stockholders were entitled to receive ail they had pald in, with 
10 per cent interest or profits per annum thereon, that notices of with- 
drawal were on file for $300,000 of stock, and that to permit snch with- 
drawals to bepaid upon the terms mentioned would leave the association 
without suffleient assets to meet the claims of those stockholders who had 
not filed notices of withdrawal. There were a number of borrowing stocli- 
. holders of this association in the Western district of Virginia, • and in thls 
ancillary cause the court ordered a référence to a spécial master, and he 
reported to the court the amount due by each of thèse borrowing stock- 
holders, To the spécial master's report ascertaining thèse amouuts the 
building association flled flve exceptions. Of thèse the court overruled the 
flrst and second, and sustained the third, fourth, and flfth. From tbe decree 
of the court overruling the first and second exceptions the building asso- 
ciation has taken this appeal. 

The rule of settlement wlth borrowing stockholders adopted by the spécial 
master is stated by him as foUows: He has charged the borrower wlth the 
money borrowed, and with interest thereon from the time when received by 
himj and has crédited him with ail payments made on "premium stock," as 
well prior to the loan as after, wlth interest thereon, and with one-half of 
ail fines pald; the statement of the account being made upon the prlnciple 
of partial- payments, the payments being applied at the dates when made. 
No crédit Is given to the borrower on his loan for the payments made by 
him on "borrowing stock," since the value of such stock could not be ascer- 
tained at that time. On this stock the borrower will be entitled to divl- 
dends, when ascertained, in proportion to the amount paid thereon by him. 
The exceptions of the défendant association to the spécial master's report 
were, in substance, as foUows: (1) Because the spécial master crédited each 
borrower with ail the payments on premium stock made prlor to the loan, 
and with interest thereon. That this was error, for the reason that prior 
to the loan there wâs no premium stooki but ail was .Investment stock, and 
the payments on ail said stock shoulâ he treated as payments on investment 
stock. (2) Because the spécial master falled to include in the amount of stock 
payments made by the borrower on w-hlch he was entitled to merely a divi- 
dend ail the payments made by the, borrower on ail his stock prior to the 
date of the loan. 

The spécial master, in his report, thus States his understanding of the 
gênerai scheme of the association: 

"A person wishlng to boiTOW $1,000 was requlred to subscribe for 20 shares 
of the stocii of the^ association. Ten shares of this the borrower was 
expected to mature tô pay or cancel the loan, by paylng 00 cents per share 
per month, and he was to.pay as lùt^test on the loan $5 per month; and 
as a premium or bonus for the privitege of the lo-an he was required to 
mature the other ten shares for the béneflt of the association, by paying 60 
cenl:s per share thereon per month ùntil àll 20 shares réached the par value of 
$100. When thUs matured the bbrrowé'r's loan of $1,000 and interest was 
considered paid, and ail tije stock çânçéled or redeemed; ten shares having 
been matured as premium for the beneflt of the association. Hence we 
desigiiate orie hâlf as 'borrowing stock,' and the otheir half as 'premium 
stock,' althdugh in the pass books of the borrower payments on ail the stock 
were placed under the head of 'Dues.' Thus the payments on a loan of $1,000 
per month would béas foUows: 

Dues $ 6 00 

Interest t 5 00 

Premium s 6 00 



$1T 00 
"A member taking a loan was required to exécute his bond to the asso- 
ciation for double the amount borrowed, and secure the same by a deed o£ 
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trust upon real estate. Thèse bonds • ♦ • were payable to the Southern 
Building and Loan Association on demand at Its home office at Knoxvllle, 
Tennessee, » » » and both bond and deed of trust contained a clause 
stating that the loan was 'made wlth référence to the laws of the state of 
Tennessee,' and that the said 'bond Is a Tennessee contract, and in ail respects 
subjeet to and governed by the laws of said state.' By the bond and the 
deed of trust the borrower agreed to pay the monthly interest on the loan 
at six per cent., and the monthly dues on ail the shares of stocli until the 
stock should become fuUy paid in and of the par value of $100 per share, 
and then to surrender the stock to the association." 

The master reported as part of his findings that the loans in question were 
not made upon compétitive bids on the part of the borrowers in open meet- 
ings of the board of dlrectors, as required by the statute law of Tennessee, 
but a uniform premium was flxed and regulated by the by-laws, and exacted 
from the borrower, as a condition of obtalning his loan, by the scheme 
which required the borrower to mature for the benefit of the association 
half of the stock subscrlbed for. 

The foUowing Is the substance of the opinion of the court below (PAUL, 
District Judge): 

"The Southern Building & Loan Association excepts to the report of the 
spécial commissioner filed In this cause on September 29, 1899. The flrst 
exception thereto is as follows: '(1) Because on page 7 of said report in 
stating the ba,sis on which he has computed the amounts due by the bor- 
rowers, and on pages 46 to 964 of said report, the spécial commissioner 
shows that he has credited each boiTower with "ail payments made on 
premium stock prlor to the loan, with interest thereon." This was error, 
because there were no premium payments until after the date of the loans, 
and the payments made prior to the date of the loans, one-half of which 
are treated as premium payments by the spécial commissioner, were really 
payments of Investment stock, and should hâve been so treated by the spécial 
commissioner. The correct resuit would be reached by adding to the amount 
found by the commissioner to be due by each borrower the amount of the 
so-called premium payments In each case up to the date of the loan, with 
interest from that date up to January 1, 1899; and your exceptor files 
herewith, as Schedule A, and as a part of thèse exceptions, corrected calcu- 
latlons showlng the true amount due by each borrower on the basis of this 
exception.' The gist of the foregoing exception is that the commissioner 
erred in allowing crédits for payments made by the borrower on premium 
stock prlor to the date of the loan, wlth interest thereon; 'that such pay- 
ments were really payments on investment stock, and should hâve beèn so 
treated by the commissioner.' Should this exception be sustalned? is the 
question to be determined. The exception treats ail stock held by the bor- 
rower as investment stock up to the time of granting the loan, and that 
there was no premium stock or premium payments until after the date of 
the loan, whereas the commissioner in his report follows the rule which 
maintains the distinction between the stockholder as such and the stock- 
holder as a borrower, which charges him, as a borrower, with the money he 
actually recelved, with Interest from its receipt, and crédits him with ail 
payments of premium and Interest as of the date when paid, and allowi 
him no crédit for payment of dues upon his stock; that is, dues upon one 
half of his stock, deslgnated as loan or borrowing stock. As to thèse pay- 
ments he is treated as a nonborrower, and the fund remalning after ail prior 
liabilities are paid is distributed pro rata among stockholders upon the basl> 
of the amounts paid them, respectively, as dues, whether borrowers or no . 
The exception by the association treats the premium for the loan as con 
sisting merely of the monthly payments of 60 cents per share on one-half 
of the stock, made after the loan, as the premium on the loan, whereas the 
commissioner finds as a fact that the premium charged was one-half of the 
stock held by the borrower, which he was required to mature or bring to 
par for the benefit of the association; the same being matured, like the 
other half or loan stock, by monthly payments thereon at 60 cents per share. 
One-half of the stock held by the borrower brought to par being the pre- 
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mium required and chargea by the association, It can make no différence 
whether the premlum payments were made before or after the loan. Ail of 
them weve made by the borrowers for the purpose of maturlng the premlum 
Btock, — the same stock whlch the association required to be matured as a 
premlum for the loan, and for Its benefit. Payments made on such stock 
prlor to the loan were nothing more than advance payments on the premlum 
chargea, — just advanced the premlum stock that much towards maturity 
before the loan was made, and shortened the tlme by that much for bringing 
the stock to par. The commlssloner fiiids that the loans reported in thls 
cause were illégal and usurious because the premlum charged was greatly 
in excess of that authorized by the stiitute of Tennessee (sections 1751, 1752, 
Mill. & V. Code), whlch premlum was net to be at a rate in confllct wlth the 
law of the state, whlch Is six per cent. Interest; 'that the uniform premlum 
charged by the association was fifty (50) per cent, per share of stock, it 
requlring thé borrower to mature for the beneflt of the association hàlf of 
the stock subscrlbed for'; and thls flnding of fact by the eommissioner is 
not excepted to by the association; hence, the premlum charged beiug illégal 
and usurious, it was right and proper to crédit the borrower wlth everythlng 
pald on the premlum stock, whether before or after the loan, Including one- 
half of the fines pald by the borrower. In no other way would the contract 
or loan be entirely purged of the usury. To allow crédit only for premium 
payments made after the loan would give but partial relief from the illégal 
and usurious premium charge; and, had the eommissioner found and re- 
ported in accordance wlth the exemption of the association, the report would 
be liable to exception on the part of the borrowers, as only giving partial 
relief from the illégal and usurious premium. It would allow the associa- 
tion to receive and keep money pald by the borrower, for whlch he wonld 
receive nothing in return, and to that extent permit the association to reap 
the benefits of Its illégal gains. If prlor to the insolvency of the association 
any borrower had pald his loan in fnll, stlll retalning hls loan stock, and 
had recelved no crédit for the shares upon whieh he borrowed, as he might 
hâve done, he could n9w claim and recover the entlre amount pald as such 
premium, according to the case of Douglass v. Kavanaugh, 33 C. C. A. 107, 
90 Fed. 373-377. There Adklns and wlfe borrowed and pald ofC their loan 
without recelving any crédit for the wlthdrawal of the shares upon whlch 
they borrowed, but retained or held their stock; that is, their loan or bor- 
rowing stock. They were allowed to présent their claims as creditors to the 
extent of the premiula actually pald by them. They had not participated 
In any unlawful gains by recelving crédit on their loans for the wlthdrawal 
value of their loan stock, and were for that reason allowed to présent their 
claims as creditors for the amount of the premium actually paid by them, 
and thls was rlght. To hâve held otherwise would bave been to allow the 
association to hâve and retain the benefit of the illégal and usurious premlum 
paid by Adklns and wlfe. So, hère, to sustain the said exception of the 
association would be to allow the association the benefit of the illégal pre- 
miums to the extent of the advance payments complained of , while to apply 
the said payments, wlth interest thereon, as a crédit on the loans, as was 
done by the eommissioner, gives the entlre beneflt to the borrower who made 
them, takes nothing from the association to which it is lawfully entitled, 
purges the contract entirely and completely of the usury, and cancels or 
éliminâtes the premium stock from the case. 

"Oounsel for the association, in their brief, state that when the applica- 
tion of the borrower 'was accepted he thereafter made monthly payments 
upon one-half hls stock, whlch was set apart and designated as premium 
stock.' Thls is in accord wlth the flnding of the eommissioner that the 
borrower was required to mature half of the stock subscrlbed for the beneflt 
of the association; that the premium charged the borrower was (50) flfty 
per cent, per share of the stock subscrlbed for. Counsel in their exception 
do not show or prétend that the payments made before the bld or loan 
were set apart or credited in any way to the borrower, either on his loan 
stock or the loan itself, but merely one-half his stock was set apart and 
designated as 'premium stock.' It would seem from thls statement of the 
matter that the payments before the loan went to mature the premiutti 
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etock,— as much so as thèse made after the loan, — and that they bave been 
properly credited on the loans as part of the illégal and usurlous premlum 
charged. TJpon what principles of justice could the association requlre the 
borrower to mature half the stock subscribed for by hlm as a premlum for 
his loan, and then deny him crédit for part of the payments made by 
him on such stock, and which would otherwise go towards its maturity? 
The contention of the counsel seems to lose sight of or ignore the illegality 
and ùsury in the entire premlum charged, but they seem to think that It 
attaches only to payments after the loan. The premium charged was au 
entire thing. Maturity of half the stock for the benefit of the association, 
and the payments thereon, cannot be made part légal and part illégal on the 
ground asslgned in the exception. Counsel claim that they are sustalned in 
their position by the Tost Case, 97 Tenn. 408, .37 S. W. 216, 34 L. R. A. 201, 
the Richardson Case, 101 Tenn. 178, 46 S. W. 452, and the Kavanaugh Case. 
We do not so understand the cases. In none of them was the question 
made in the form hère presented. In the Richardson Case the premium 
paid was $18.90, including interest, and it does not appear whether It was 
made before or after the loan, or whether part before and part after, — ^that 
It was 'cash dues paid on the $450 premium stock which was to be matured 
for the Company.' For this amount the lower court allowed the borrower 
crédit, and its action was approved and confirmed. The borrower insisted 
that she should hâve the value of her stock upon her loan, — referring, as we 
understand the case, to the value of loan stock, which the court refused to 
allow her. Nor is the question of légal ity of the premium charged in that 
case brought in question. The syllabus of that case scems to be misleading 
and wrong. In the Post Case it does not appear that the borrower was re- 
qulred to mature half the stock for the benefit of the association as premium 
for the loan. There was a fixed premium of 30%, and it does hot appear 
when or how it was paid. It may bave been paid in advance, or deducted 
from the loan. If the plan of the association involved there was the same 
as in the McCauley Case, 97 Tenn. 421, 37 S. W. 212, 35 L. K. A. 244, 5fi 
Am. St. Rep. 813, the premium was deducted from the loan. The dues upon 
the stock for which crédit was asked were dues upon the borrowing or loan 
stock, so far as anything to the contrary appears. The premlum was fixed 
at 30%, and the loan was évidence^ by notes payable in six years after 
date, and the principal and interest were seeured by mortgage upon real 
estate. The mortgages further seeured the dues and fines prescribed by the 
by-laws. The notes were enforceable at maturity, irrespective of the ma- 
turity of the stock hypothecated to seeure the loans. There Is nothiug said 
about premium stock. In the McCauley Case the borrower borrowed $1,COO, 
for which she gave her note, bearing interest. She received upon the note 
$1,120, and the remaining $480 was claimed by the association as premium 
or bonus required for the loan. The borrower filed her bill to reeover $340.72, 
claimed to be usury exacted on the loan by the building and saving asso- 
ciation. The court below gave her a decree for the amount claimed, and the 
suprême court aflirmed such decree. The loan was usurious, as having been 
made at a uniform premium of 30%, without free and compétitive biddings; 
and the court said: 'Usurious loans of a building and loan association will 
be set aside at any time, and before the scheme has been matured, at the 
suit of the borrower; he being required in such case to pay back the money 
borrowed, with légal interest, after crediting payments already made witii 
proper interest.' In the McCauley Case the association was solvent, as ap- 
pears from tlie case, and the court purged the loan of the usury by allowing 
the borrower crédit for the entire amount of the illégal premium paid by 
her, with interest thereon. There is nothing in the case of Douglass v. 
Kavanaugh which goes to sustain the exception of the association. That 
case says that where illégal premiums were exacted, which render the loans 
usurious, the borrowers should be charged with the sum actually received, 
and credited with payments made of premiums and interest as of the date 
when paid, and applying the sums paid as dues on the stock. In the Foster 
Case (C. C.) 94 Fed. 592, there is no such distinction made as raised in the 
exception, but 'payment of dues and fines on the premium stock are credited 
on the loan, and the stock canceled, while the aggregate dues paid on the 
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remalnder or loan stock would constitute the amount of paid-up stock on 
whlch he would be entitled to dlvldends at the same rate pald on 
other pald-up stock.' Commissloner Gray's report states the account wlth the 
borrowers exactly In accord wlth the rule in the Foster Case, where the 
court said: 'Evldently ?2,000 of thls stock covered the $2,000 borrowed, and 
may be, for convenience, called "loan stock." ' The other $2,000 In stock 
for convenience may be called "premlum stock," — the borrower there holding 
40 shares, of $100 each, or $4,000 in stock. 
"Thls exception is overruled." 

Jérôme Templeton (Fulkerson, Page & Hurt, on the brief), for 
appellant. 
I. H. Larew, for appellee. 

Before SIMONTON, Circuit Judge, and MORRIS and BOYD, 
District Judges. 

MORRIS, District Judge. The question raised by the appeal in 
this case is a narrow one. The contract is a Tennessee contract, 
and is to be construed by the law of Tennessee. It is settled by 
the suprême court of Tennessee that the premium exacted, net be- 
ing by compétitive bidding, was illégal, and must be credited on 
the loan. McCaiiley v. Association, 97 Tenn. 421, 37 S. W. 212, 
35 L,. R. A. 244, 56 Am. St. Rep. 813; Post v. Association, 97 Tenn. 
408, 37 S. W. 216, 34 L. R. A. 201. This premium was exacted by 
the following device : The intending borrower was required to sub- 
scribe for twice as many shares as at their matured value would 
equal the loan. He was required to give security that he would 
mature ail the shares for the benefît of the association, and in pay- 
ment of the loan. This was illégal and usurious under the laws of 
Tennessee. By the rule of settlement adopted by the spécial mas- 
ter and approved by the decree of the circuit court, half of the 
stock was treated as "borrowing stock," and the other half as "pre- 
mium stock." This was in accordance with the actual transaction, 
and is not excepted to, and it is admitted to be in conformity with 
the décisions of the suprême court of Tennessee. It was directly 
so held by the suprême court of Tennessee in Carpenter v. Richard- 
son, loi Tenn. 178, 46 S. W. 452. In that case it was shown that 
altogether a certain sum had been paid in on the premium stock. 
The chancellor ruled that this should be credited on the loan. On 
appeal this was urged as error, but the suprême court affirmed the 
ruling of the chancellor. This rule of settlement was also accepted 
as the Tennessee rule in Bowman v. Foster & Logan Hardware 
Co. (C. C.) 94 Fed. 592-599, the circuit court saying, "It will be 
seen by this rule that ail dues paid on premium stock and ail inter- 
est are crédits on the note." 

The only matter assigned as error is this : The by-laws provided 
that no loan should be granted to a member until three months 
from the date of his certificate, and it frequently happened, before 
the loan was actually consummated and the money paid, that the 
borrower had paid in several months dues both on the borrowing 
stock and the premium stock. The sole question raised by this 
appeal is whether the dues paid on the premium stock before the 
date when the money loaned was actually paid over are to be cred- 
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ited to the loan, as well as the dues paid afterwards. To obtain 
the loan the borrower contracted to mature his borrowing stock, 
and to pay 6 per cent, interest on the loan during the time required 
to mature it. This was légal, and every payment of dues he had 
already made and every payment of dues thereafter made on that 
stock went to his benefit, because it contributed to the maturing 
of his stock, dating from his first payment. With regard to the 
"premium stock," every payment he had already made before ob- 
taining the loan and every payment thereafter made went to the 
benefit of the association, because he, in efïect, surrendered the pre- 
mium stock to the association as a bonus or usurious exaction. 
He surrendered to the association ail he had already paid in and 
ail he agreed thereafter to pay as dues on the premium stock, as 
the considération for obtaining the loan on his borrowing stock. 
As to this stock he ceased to hâve any bénéficiai interest. It went 
to the association as a premium for the use of the money ad- 
vanced. This was not sanctioned by the Tennessee law, and was 
usurious and illégal ; and in settlement he is entitled, we think, to 
crédit for ail those payments from the commencement, because 
under the scheme they were usurious exactions. Counsel for the 
association urge that until there was a loan there was no premium 
stock, and that prior to the loan ail was investment stock; but, as 
is pointed out in the opinion of Judge PAUL, the payments made 
before the loan, as well as those made afterwards, were paid for 
the purpose of maturing this premium stock, and thèse payments 
advanced the stock towards maturity. The transaction exacted of 
the borrower that he should surrender ail interest in this premium 
stock to the association, and it was a usurious considération for 
the loan. Equity requires that ail payments thereon should be cred- 
ited. 

There is no other question raised by this appeal of the Southern 
Building & Loan Association. None of the borrowing stockhold- 
ers hâve appealed. 

Finding no error in the decree, it is affirmed. 



LOUISTII-LE HOME TEL. CO. v. CTJMBBRI/AND TELEPHONE & 
TELBGRAPH CO. 

(Circuit Court of Appeals, Sixth Circuit November 6, 1901.) 

No. 1.005. 

1. AppEAii— Rbyiew— Ordeb Qrantinq Preliminart Injunction. 

An order grantlng or refuslng a prelimlnary Injunction wlll not be 
reversed on appeal, unless the lower court has manifestly fallen into 
some mistake of law or fact materlal to Its décision. 

3. TELEPHONES— RlttHTS IN StHBBTS— PrIORITT OF OCCUPATIOU. 

: While the prlor occupancy by a téléphone company of space In a 
Street for Us pôles and wlres under a franchise granted for suoh 
purpose wlll entitle it to the contlnued enjoyment thereof, wlthout 
substantial Impairment, so long as It continues to perform Its obliga- 
tions, Its rlght to such space is not absolutely exclusive, but is sub- 
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Jéct to the rlght of anotber company to enjoy a llke privilège therein 
..grpitediiBâer Power reserved by the municipality, provlded there is 
no liure^^niiUc or unnecessary Interférence wlth the opération of its 
own llne, and It will sufiferno serions injury therefrom.i 

8. Same. 

A téléphone company constructed Its Une in the streets of a city under 
a franchise granted therefor whlch expressly reserved the right to the 
elty to gi'ant simllar rlghts to other companies. Thereafter a franchise 
•was granted to a second company, whlch was required to construct its 
Une under the directions of the board of public works, and such board 
required Its Une on certain streets to be placed on the same side and over 
the same- space occupled by the flrst company. The pôles were planted 
in llne with those of the flrst company, but were extended 25 feet 
higher, wlth the cross arms 20 feet above those of the old llne. BeM, 
that there was no such substantlal Interférence wlth the rlghts of the 
flrst company, or serions injury threatened to the opération of its Une, 
as entltled it to a prellminary injunction to prevent the placing of wires 
on the pôles of the second company and their use pending the trial of a 
suit for a permanent Injunction. 

i. Bamk— Power of City to Designatb Location, 

It Is wlthin the power of a city to designate on what part of its 
streets a téléphone company shall construct its Une, and the exercise of 
such power is presumptively valld, and cannot be interfered with by the 
courts, unless shown to hâve been arbltrary and unreasonable. 

Appeal from the Circuit Court ofthe United States for the West- 
ern District of Kentucky. 

This Is an appeal from an order of the circuit court granting a prelimlnary 
Injunction In a suit In equlty brought by the Cumberland Téléphone & Tele- 
graph Company agalnst the Louisville Home Téléphone Company for the 
purpose pî restraining the latter company from ereeting or maintaining télé- 
phone pôles and wIres along the South sIde of Park avenue and the north 
sidè of Hill Street, In the city of Louisville, within the Umlts of the space 
occupled by the complainant. 110 Ped; 598. The blU alleged that the com- 
plalnant (who Is hère the appellee) was a Consolidated company, the con- 
stituentsof, whlch were the Ohlo Valley Téléphone Company, a local com- 
pany ât Louisville, and another company bearing the same name as that 
assumed by the consolIdated company, ThIs last-named constituent was do- 
Ing business in the State at large outslde of the city of Louisville. The Ohio 
Valley Téléphone Company was incprçorated by an act of the législature of 
Kentucky approved April 3, 1886. By the flfth section of the act it was pro- 
vlded that "the said company may construct, equip and maintain said télé- 
phone Systems and exchanges, and erect pôles and string wires thereon, and 
operate its téléphone Unes over, along or under any highway, street or 
alley In the city of Louisville, with and by the consent of the gênerai coun- 
cU of said city; and It may purchflsp prlease from any corporation created 
under the laws of this commonwealth, on such terms as may be agreed 
on, any téléphone system or exchange, Its pôles, wlres, apparatus, contracts, 
llcenses, patents or Interests therein, equlpments, rlghts of way, easements 
and servitudes. In the highways, streets and alleys In the city of Louisville, 
together with ail of Its properties, and when purchased or leased shall hâve 
the power to maintain and operate the same along, over or undter the high- 
ways, streets aiid alleys of the city o£; Louisville: provlded, however, that 
such téléphone iioles, Unes and éystemè hâve héretofore been granted the 
right of way or easements In thé hlghWàys, streets and alleys In the said 
city of Louisville by the gênerai councll thereof . And the said company may 
also construct, equip and maintain téléphone Unes along, over or under the 

1 Rlghts of tëlegraph and téléphone companies to use of streets, see note ur 
Southern BçU Téléphone & Tëlegraph Co. t. City of Elchmond, 44 0. C. A. 
155. 
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higliways, streets and alleys, and across any water course within thls com- 
monwealth, so as not to obstruct the same, and said company may connect 
Its Unes wlth those of any other company on such terms as may be agreed 
on." 1 Acts 1885-S6, p. 1175. 

On the 17th of August the common councll of the city passed an ordinance, 
which, after reciting the preceding flfth section of the act of the législature, 
proeeeded as follows: "Therefore be It ordained that the said act, in so far 
as it refers to constructing, equipping, operating, and maintaining téléphone 
Systems and exchanges, and erecting pôles and stringing wires thereon; to 
constructing, operating, and maintaining conduits and manholes; to laying 
pipes, cables, conductors, and wires, and operating téléphone wires over, 
along, or under the highways, streets, and alleys in the city of Louisville, is 
hereby ratified and conflrmed, and the right is hereby granted and con- 
flrmed to the said the Ohio Valley Téléphone Company, its successors and 
assigns, to construct, equip, operate, and maintain téléphone Systems, and 
construct, operate, and maintain conduits and manholes, to lay pipes, cables, 
conductors, and wires, and operate its téléphone Unes over, along, or under 
any street, avenue, alley, or sidewalk In the city of LouîsvlUe." The ordi- 
nance contained this further provision: "Nothing in this ordinance shall be 
so eonstrued as to give to the said téléphone company, its successors or 
assigns, any exclusive right to erect pôles, or to lay underground conduits, 
pipes, cables, conductors, or wires, in the streets, avenues, alleys, or side- 
walks of the city of Louisville." And by the ninth paragraph of the ordi- 
nance it was ordained: "That within thirty days from the passage of this 
ordinance the said the Ohio Valley Téléphone Company, its successors and 
assigns, shaU formally agrée, in writlng, to accept the terms of the provisions 
of this ordinance, and iaie the said written copy of said agreement, and also- 
the afbrementioned bond, with the mayor of the city of Louisville, and from 
and after the date of said acceptance this said accepted ordinance shall take 
eflfect and be in force as a contract between the said city of Louisville and 
the said the Ohio Valley Téléphone Company." The provisions of the ordi- 
nance were accepted by the company, and it proeeeded to construct, and 
thereafter maintain, a téléphone System in the streets of Louisville imtil 
.Tune 27, 1900, when it was Consolidated under the constitution and laws of 
Kentucky with the Cumberland Téléphone & Telegraph Company, as above 
stated. Sinee that time the Consolidated company has continued to main- 
tain and operate the téléphone System in the city under the power granted 
to the Ohio Valley Téléphone Company and devolved upon the Consolidated 
company by opération of law. Among the sets of Unes so constructed and 
operated was one on the south side of Park avenue, extending from Slxth 
Street to the alley between Flfth and Fourth streets, and another on the 
north side of HIU street, extending from Sixth street to the alley between 
Fifth and Fourth streets, upon each of which Unes pôles and cross arms 
had been erected and numerous wires were strung. 

Some time in 1900 the Louisville Home Téléphone Company was incorpo- 
rated under the laws of Delaware, and on November 5th of that year the com- 
mon councll of the city of Louisville passed an ordinance, entitled "An ordi- 
nance to provide for the sale of the franchise or privilège to construct, estab- 
lish, maintain, and operate a téléphone System in the city of Louisville," and 
containing the foUowing provisions: 

"Section 1. That there shaU be sold to the highest and best bidder for a term 
of twenty years the franchise or privilège to construct, establish, maintain, 
and to operate a téléphone system for public and private use in the city of 
Louisville, including the necessary conduits, subways, manholes, wires, pôles, 
and other equipments, and also the right of way over, along, under, through, 
and in the streets, avenues, alleys, lanes, parks, squares, bridges, and other 
publie places in said city, for the purpose of running the subways, manholes, 
pôles, wires, and other equipments necessary to construct, establish, maintain, 
and operate said téléphone System In the city of Louisville in accordance 
with the conditions, terms, and limitations of this ordinance." 

"Sec. 5. That any person, firm, or corporation owning or exercising such 
franchise or privilège may assign or transfer the same, but it shall not be 
asslgned or transferred directly or indlrectly, in whole or in part, or for the 
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beneflt of the owner or owners of any competing téléphone System operatlng 
In the dty of LoiiisvlUe. 

"Sec. 6. That the sald telepnone system shall be located and eonstructed 
in the public ways and places In the City of LoulsvUle under the supervision 
of the boàrd of public Works." 

"Sec. 14. That the franchise or privilège hereln provlded for shall not be 
construéd as being in any way exclusive, or as preventing the gênerai coun- 
cll of the City of LoulsviUe from providing for the sale of simllar franchises 
or privilèges to other persons, companies, or corporations." 

The Home Company became the purchaser at the sale of the franchise for 
the price of $10,000. Desiring to construct Unes, each of several squares in 
length, along Park avenue and Hill street, upon some portion of wlilch the 
other Company had, as above stated, already eonstructed Its Unes, the Home 
CJompany made application to the board of public works to locate its line 
in those streets. By resolutions of the board, duly passed, the Home Com- 
pany -was permltted to construct its pple routes along the north side of Hill 
street and the south slde of Park avenue. That company proceeded to erect 
its pôles accordingly, and in that portion of those sti-eets which was already 
occupied by the other company, set Its pôles in the same line with those of 
the other company and run them up between the wires, 25 f eet higher than 
those of the other company. The reasons which induccd the location of the 
Home Company's pôles and Unes on the same route with that of the other 
company on this portion of the streets appear to hâve been mainly thèse: 
The only feasible place for setting the pôles is by the side of the street at 
the curbstones. On the south side of Hill street that place was already occu- 
pied by the pôles and wires of an electrlc llght line, which, on account of the 
greater voltage required in that service, rendered the proximlty of téléphone 
wires not only dangerous to the System itself, but to the lives of those em- 
ployed about them. On the south side of Park avenue there were no rési- 
dences. The other company was located there, and for a distance of two or 
three pôles there was an electrlc llght Une. On the north side of the avenue 
there were no electrlc Unes, but the territory north of the street was fiUed 
with résidences, and fine shade trees were standing by the slde of the 
street, which would hâve to be mutilated if electrlc wires of any kind were 
strung there. Other reasons are suggested for the détermination of the 
board of public works, but In the view taken of the case by the court hère 
it is not necessary to détail them. The Home Company having erected its 
pôles and cross arms for the wires^ the Cumberland Company flled this blll, 
alleging that by reason of the prier location of its pôles, cross arms, and 
wires, which covered a width of 8 feet, it was entltled to retaln that spaoe 
free from interruption; that, although the Home Company proposed to carry 
its pôles 25 feet higher than Its own, and strihg its wires some 20 feet or so 
higher than its own, such construction would be injurious to its rights» for 
the reasons that by the breakage of wires, which frequently happons, the 
Unes above would fall down upon Its wires and disturb its opérations; that 
the pôles would abrade its wires and cables and destroy their Insulation; that 
its workmen would be imperiled whlle making additions or repairs, and that 
ît intended to extend its own Unes upward and would require the space above. 

Affldavits were flled in support of the averments of the bill, and upon thèse 
(the bill and affldavits) the motion for a prellmlnary injunctlon was brought 
on. The Home Company flled affldavits controverting the grounds ou which 
substantlal Injury would be llkely to resuit to the complainant from the in- 
tended construction, ofCering to provide means for insulating complainant's 
wires and cables from the structures of the Home Company, and averring 
that It had tendered the cholce of location for the wires, whether above or 
below, to the complainant, which ofCer had been rejected. Upon the hearing, 
the court made the foUowing order, granting the injunctlon prayed: "In con- 
sidération thereof it Is now adjudged and decreed that untll the further order 
of court it [défendant] be, and it is, restrained and enjoined from erecting 
or maintaining any pôles or cross arms, or strlnging any wires thereon, any 
of which shall encroach on a space of the breadth of SM; feet, which space 
is the Une of téléphone pôles of complainant on the south side of Park avenue 
bétween Sixth street and the flrst alley west of Fourth street, and the north 
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side of Hill street from Sixth Street west [east?] to the flrst alley west of 
Fourtli Street." From this order the défendant appeals. 

Helm Bruce, for appellant. 
David W. Fairleigh, for appellee. 

Before DAY and SEVERENS, Circuit Judges, and THOMP- 
SON, District Judge. 

SEVERENS, Circuit Judge, having made the foregoing state- 
ment of the case, delivered the opinion of the court. 

This being an appeal from an interlocutory injunction, we are re- 
quired, in making our détermination, to recognize the ruie, which 
we hâve announced and applied in several previous cases, that we 
should not disturb the order unless the lower court has manifestly 
fallen into some mistake of law or fact material to its décision. 
Garrett v. T. H. Garrett & Ce, 24 C. C. A. 173, 78 Fed. 472; Proc- 
tor & Gamble Co. v. Globe Refîning Co., 34 C. C. A. 405, 92 Fed. 
357 ; Thomas G. Plant Co. v. May Co., 44 C. C. A. 534, 105 Fed. 
375, 379. The circuit court appears to hâve accepted as correct the 
contention of the complainant that, by its prior occupation of the 
space which it occupied by erecting its pôles, cross arms, and wires 
over a width of 8 feet and at the height of 25 feet, it acquired an 
exclusive right to occupy that width of space from the ground up- 
ward without limitation, and this without any intrusion by another 
party ; for the order must be construed by référence to the fact that 
the intrusion which the défendant was charged with intending to 
make when the injunction was moved for was that of stringing its 
wires above and out of contact with the structures of the complain- 
ant. In this the court misconceived the nature and extent of the 
rights of the complainant. It may properly be conceded that its 
prior occupation of space under the franchise granted by the statute 
and ordinance would entitle it to the continued enjoyment thereof, 
so long as it continued to perform its obligations, without substan- 
tial impairment. But its right is not absolutely exclusive. It is sub- 
ject to such incidents as resuit from tKe exercise of the rights of 
other parties who hâve acquired a valid franchise of similar char- 
acter. It is implied in such grants as were hère made to the first 
Company that the grant is subject to such limitations as will enable 
another company to enjoy a like franchise, and no property right is 
invaded by the adoption of such measures by the second company 
as will enable it to exercise its privilège, provided there is no un- 
reasonable and unnecessary invasion of the opérations of the first 
occupant. For the property right of the first is not to a monopoly. 
It is bound to exercise its privilège in such a way as to give room 
to another coming in under the power reserved. In the présent case 
the common council of the city expressly reserved the authority to 
grant to others, if it should deem it for the public interest, the same 
privilèges in its streets as it granted to the complainant. Its déter- 
mination that it was expédient to grant the Home Company the 
same privilège it had granted to the Ohio Valley Company cannot 
be gainsaid, and the old company is bound to recognize the new- 
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cbmer and grant ail reasonable accommodation. Upon principle ît 
may be doubted whether the first company could block the way in 
any of the streets so as to prevent the possible exercise of the power 
reserved to the common council. 

It is not intended, of course, to say that the first occupant may be 
despoiled, or the substance of its right appropriated. But this does 
not happen from merely giving place to a rival company, whose 
présence was expressly stipulated for by the contract, nor, probably, 
if the présence of the new party was the resuit of the exercise of a 
power reserved by implication in such a grant of privilèges. The 
distinction between the actual invasion of the property of a former 
licensee engaged in supplying public utilities and those incidental 
conséquences which resuit from the authorized exercise of the priv- 
ilèges granted to a subséquent licensee for similar purposes was 
pointed out in an elaborate opinion by Judge Brown, now a justice 
of the suprême court, in Cumberland Téléphone & Telegraph Co. v. 
United Electric Ry. Co. (C. C.) 42 Fed. 273, 12 L. R. A. 544, where 
the authorities are collated. 

Mère inconvenience will not afford ground for complaint. The 
injury must be grave and unwarranted by the requirements neces- 
sary to such further exercise of the municipal authority in that direc- 
tion as may be deemed expédient. The évidence in the record leaves 
no doubt whatever in our minds that the inconveniences likely to 
be suflfered by the Cumberland Company in conséquence of the 
proposed construction by the Home Company are comparatively 
trivial. The affidavits of experts and practical men show that the 
practice of constructing a System of lines by one company above 
the lines of another is very common in many cities which are enum- 
erated, especially where both are téléphone Systems, and no sub- 
stantial inconvenience has been found to resuit. The city at ail 
times has the power of régulation. It may not be arbitrarily exer- 
cised, but within reasonable bounds the city authority may rightfuUy 
deSignate in what manner the public interests require public serv- 
ices to be rendered, to the extent, at least, of determining in what 
part of a street the facilities shall be located, and presumptively this 
exercise of the police power is valid. Its right to do this was not 
surrendered by the city when it made the grant of the franchise to 
the Ohio Valley Company. The power in this instance was dele- 
gated to the board of public works, and there is an entire lack of 
proof that the board acted arbitrarily, or without due regard to the 
rights acquired by the Cumberland Company. Com. v. City of Bos- 
ton, 97 Mass. 555; Chicago, St. L. & N. O. R. Co. v. Louisville & 
N. R. Co. (Ky.) 58 S. W. 799; Gay v. Telegraph Co., 12 Mo. App. 
485; Michigan Tel. Co. v. City of Charlotte (C. C.) 93 Fed. n, and 
the authorities there cited. Besides, it foUows from the conditions 
we hâve noted that there was no grave danger to be apprehended 
at the time this bill was filed. The pôles of the Home Company had 
been aiready erected and the cross arms put on. No action appears 
to hâve been taken until after this was donc. There appears no 
such impending danger of injury to the complainant from the string- 
ing and maintenance of the wires pending the suit as would justify 
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the interférence of the court before the final hearing and anticipating 
the entire purpose of the bill. Blount v. Société Anonyme du Filtre, 
etc., 3 C. C. A. 455, 53 Fed. 98 (per Jackson, J.). 

The order granting the preliminary injunction must be reversed, 
with costs. 



ST. LOUIS MBRCHANTS' BRIDGE TERMINAL KT. CO. v. CONTINENTAL 

TRUST CO. 

(Circuit Court of Appeals, Sixth Circuit. November 6, 1901.) 

No. 950. 

1. Raimioads— Pbeferential Debts— Rkntal of Terminal Propertt. 

A debt incurred by a rallroad company for the rental of terminal prop- 
erty, under a 40-year lease whieh provlded for Its forfeiture, together 
-with ail improvements placed on the property by the lessee, on default in 
payaient of rent, Is not a debt of the income, and entitled to preferential 
payment from the net income of a receivershlp, under the usual order 
directing payment by the receiver of such claims accruing within six 
montbs; nor does the fact that the lessee covenanted to pay the taxes 
on the property render a claim of the lessor for taxes paid a preferential 
debt, — such taxes, as between the parties, being merely a part of the 
rental. 

8. Appeal — Revibw — Findings of Master. 

Where the transcript on appeal does not contaîn ail the évidence before 
a master wlth respect to a claim in controversy, the report of the mas- 
ter thereon cannot be set aside on any question of fact. 

8. Railroads— Prkferentiai, Debts— ORiaiNAii Construction. 

A claim against an insolvent rallroad company, made by a lessor to 
such company of terminal property, for the construction of new tracks 
thereon, which by the terms of the lease were subject to forfeiture to the 
lessor on default in payment of rentals, is not one for current repairs, 
nor for ordlnary operating expenses, which entitles it to preferential pay- 
ment from current income, but one for original construction, and not 
preferential. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Under the bill of unsecured judgment credltors, filed for the benefit of 
ail credltors who might avait themselves of the benefits of the proceeding, 
a receiver was appointed in the court below, who took possession of the rail- 
way owned and operated by the Toledo, St. Louis & Kansas City Rallroad 
Company. In the order directing the receiver to take possession and operate 
sald rallroad, It was, among other things, directed that the receiver, "out of 
the income" of the receivershlp and after paying bis operating expenses and 
taxes due or to become due, should pay "ail amounts due or to become due 
employés of said railroad company, ail claims for labor and services, ail 
claims for materials and supplies furnished said rallroad company within six 
months prier thereto, and ail balances due or to become due to other railroad 
or transportation companies on balance accruing out of the exchange of 
traffic accruing within six months prier hereto." The appellant, by leave of 
the court, Intervened in said cause and asserted claims aggregating some 
$16,000 against the railway company, and asked to hâve same paid as pref- 
erential claims incurred within six months prier to the receivershlp, and pay- 
able out of receiver's income under the order aboTe recited. Subsequently a 
mortgage foreclosure bill was filed in the same court. The receivershlp un- 
der the credltors' bill was cxtended to tliis foreclosure proceeding, and the 
two sults were Consolidated. Thls intervening pétition was answered, and 
the preferential character of the claims set up denied. The Issues thus 
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arising were .referred to a spécial master, "to take the évidence and report 
the aame W thls court, wlth hls conclusions of fact and law." The spécial 
mastër r^^rtèd agalnst two items In the claim of appellant, which were as 
follows: (1) Eental of terminal property in St. Louis accruing within six 
months prior to the receivership, $14,328.64. (2) Construction of tracks on 
rented terminais, furnishing rails, tles, and other materlals, and for blocking 
and planking same at crossings, $2,042.04. The master reported that the 
first item was not a pref erential claim, being for rentals of terminal property. 
He reported agalnst the preferentlal character of the second item, as being 
for the cost «tf original construction of railway tracks upon the leased ter- 
minal property referred to above, and not repairs or other expenditure rea- 
sonably necessary for the maintenance of a completed railway. Exceptions 
flled to this report by the intervener were overruled, and the report conflrmed, 
and the équitable relief sought denled. 

Alex L. Smith, for appellant. 
Clarence Brown, for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge,,after making the foregoing statement of 
the case, delivered the opinion of the court. 

I. The intervening pétition filed by the appellant did not aver that 
there had been any diversion of income applicable to current ex- 
pansés, either by the railroad company or the receiver, and the master 
reported that no diversion had been shown. To this part of his re- 
port no exception was taken. The master further reported that both 
claims were just liabilities of the railroad company, but were "not 
entitled to any préférence over the claims of the common creditors 
of said railroad company." Under this report there was nothing in 
the way of a decree against the railroad company as upon a non- 
preferential, unsecured debt. If the appellant failed to take such a 
deci'ee, it was its own fault, and no error has been assigned because 
it was not given such a decree. 

•2. The only exceptions to the master's report, and the only errors 
assigned upon the decree below, go to the preferentlal character of 
the debt due to appellant. If the claims of appellants are of the 
character which the court below directed the receiver to pay out of 
the income of the receivership, after the payment of the current ex- 
penses of the receivership, the appellant was entitled to hâve that 
fact determined, and the receiver directed to pay same out of any 
surplus of income, if any such surplus there was. Whether there 
was a surplus of income applicable to such claim was not referred 
to the master, reported on by him, or adjudged by the decree froni 
which the intervener has appealed. That is a question for further 
référence and détermination, if it shall be found that the intervener 's 
debts are of the class ordered to be paid out of such surplus. 

3. The contention of the learned counsel for the appellant is that 
the claims presented fall within the terms of the order in respect to 
the use of the income of the receivership. If this is so, it must be 
because the claims are of the class termed "debts of the income," 
and properly payable out of income, in préférence to mortgage or 
other indebtedness of the railroad company. The direction of the 
court on appointing the receiver was in the terms of the usual order 
made for the payment of what are sometimes described as "si^c 
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months' claims," or "debts of the income," — debts incurred in the 
current opération of the road, for the purpose of maintaining it as 
a going concern, and discharging its obligations as a common car- 
rier. The direction to pay claims for material, labor, and supplies 
furnished within six months plainly implied that they must hâve been 
furnished under such circumstances as to constitute a preferential 
claim under the well-settled rules in respect of such claims. The 
effect of the order was to obviate the necessity for any évidence of 
a diversion by the railroad company of income primarily applicable 
to the payment of current operating expenses, and this was the con- 
struction placed upon the order by the master, as well as by the 
court below. 

4. Neither claim was entitled to payment under this six months" 
order. The claim for $14,328.64 is a claim for rentals of certain ter- 
minal facilities. The railroad company's railroad terminated on the 
east side of the Mississippi river at East St. Louis. The appellant 
company owned a railroad bridge Connecting St. Louis and East St. 
Louis, and a Une of railroad on the St. Louis side of the river. De- 
siring to acquire terminais in St. Louis, and to extend its railroad 
into that city, the railroad company contracted with the bridge 
terminal company, the appellant hère, that the latter should lease to 
it certain St. Louis property, to be used for terminal purposes b} 
the railroad company, and that the latter should hâve accès s to sanie 
over the bridge and railroad of the lessor. The estate acquired by the 
railroad company was a leasehold for 40 years, with an option to pur- 
chase. For the use of this property the railroad company agreed to 
pay a rental equal to 6 per cent, per annum on the agreed value of 
the property and the taxes thereon. There was a provision for the 
forfeiture of the lease and ail improvements thereon in default of 
payment of rent for a specified time. The suggestion that a part of 
this claim was for taxes, and therefore payable under the order of 
the court, is without substance. The taxes sued for were a part 
of the rentals, and were payable only because the total rent was ar- 
rived at by adding taxes to 6 per cent, upon the value of the leased 
property. The claim is therefore a claim for rentals of terminal fa- 
cilities which were secured by a stringent forfeiture clause. They 
were properly disallowed. The case in this respect is governed by 
the décisions of this court in Louisville & N. R. Co. v. Central Trust 
Co. of New York, 31 C. C. A. 89, 87 Fed. 500, and the later case of 
Gregg V. Trust Co. (C. C. A.) 109 Fed. 220. 

5. The claim for $2,042.04 was reported against by the master be- 
cause it was a claim for original construction, as well as because he 
found that the appellant "depended more upon the gênerai crédit of 
the railroad company than upon the protection and interposition of 
a court of equity." The whole évidence in respect to this claim which 
was before the master is not in the transcript, and this itself furnishes 
an insuperable objection to setting aside the report of the master 
upon any question of fact. Rhode Island Locomotive Works v. 
Continental Trust Co., 47 C. C. A. 147, 108 Fed. 5. The évidence in 
the record upon the matter of this claim is meager, but from that 
which is in the transcript and the report of the master it is clear that 
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the açcojant is for the construction of raiiway tracks upon the prop< 
erty leâëéii to the railroad compariy for terminar purposes. Under 
the ternis of the lease ail structures and tracks placed upon the leased 
property were subject to forfeiture for default in payment of rentals. 
Manifestly the debt due appellant is no part of the current expenses 
of operating or maintaining the railroad as a going concern. It was 
a debt incurred in the scheme of extending the railroad from East St. 
Louis, across the Mississippi river at St. Louis, by the use of the 
bridge and railroad of the bridge terminal company ; the new tracks 
constructed being essential to connect the leased terminal property 
with the railroad of the lessor company, as well as to fit the terminal 
property itself for use as a St. Louis dépôt. The construction of 
thèse new tracks, and furnishing the rails, ties, etc., was original con- 
struction, and neither current repairs nor ordinary operating ex- 
penses. The case is governed by Railroad Co. v. Hamilton, 134 U. 
S. 296, 302, 10 Sup. Ct. 546, 33 L. Ed. 905, and Porter v. Steel Co., 
120 U. S. 649, 671, 7 Sup. Ct. 741, 30 L. Ed. 830. 
The decree is accordingly affirmed. 



BBOKEB V. OLIVER. 

(Circuit Cpurt of Appeals, Third Circuit. November 25, 1901.) 

No. 28. 

1. Appbal— Revibw— Harmlbbs Ekboe. 

In an action on a number of notes glven at the same time and for the 
same considération, to ail of •which except the one last maturing the 
défense of limitation was pleaded, as well as other spécial défenses, 
where the jury returned a verdict for plaintifC as to the last note only, 
It cannot be presumed thàt any évidence admitted upon the other Issues 
Jolned was prejudicial to plaintiff, even If its admission was error, since 
the jury must hâve found ail such issues In hls f avor, and thereby nega- 
tived any inference that they were prejudiced against him by such 
évidence in considering the défense of limitation. 

S. Limitations— Rkmoval op Bar— Patments. 

Payments made by the maker of notes to the payée after their matur- 
Ity, in order to hâve the efCect of postponing the running of limitation 
against such notes, must hâve been made under such circumstances as to 
amount to an acijnowledgment of the valldity of the notes, from which a 
promise to pay them can be implied, and the essential fact upon that 
Issue Is the intention of the payor. The fact that the payée applied the 
payments on any or ail of the notes Is of no probative value as évidence 
of the àctual intention of the payor, unless it is further shown that such 
application was made by hls direction or with his consent 

8. Samb— AcKKOWLBDGMENT OF Dbbt— When Qdestion fok Juky. 

Défendant executed hls notes to plaintifC In payment for stock and 
bonds of a corporation, which he pledged as security for the notes. After 
the maturity of the notes the corporation was reorganized, and new stocli 
and bonds issued, and défendant took up the old collatéral, and substi- 
tuted for it the bonds and stock issued by the new corporation In lieu 
thereof. In a subséquent action on the notes, défendant pleaded the 
statute of limitations, and also elaimed and testifled that they were to be 
payable only from the profits of the corporation accrulng on the stock 
and bonds purchased. Held, that the question whether the substitution 
of collatéral after the matairity of the notes was such an acknowledg- 
ment of the debt as to remove the bar of limitation was one of fact, 
properly submitted to the jury. 
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In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Henry A. Davis, for plaintifï in error. 

Henry A. FuUer and Henry W. Palmer, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This action was brought in the court below 
February i6, 1900, to recover the money alleged to be due upon 10 
promissory notes made by the défendant in favor of the plaintifï. 
The notes were ail dated March 4, 1890; each being for the sum of 
$10,000, and payable to the order of the plaintifï, — ^the first, 18 months 
after date, and the others at intervais of 3 months, respectively, 
thereafter, the last falling due 48 months after date, to v\?it, on March 
4, 1894. It appears from the pleadings and proofs in the record 
that the considération of thèse notes were certain bonds and shares 
of the capital stock of a mining company, owned by plaintifï and sold 
to the défendant, and which remained in the possession of the plaintifï 
as collatéral security for the payment of the said notes. In addition 
to the gênerai issue, a number of spécial défenses were pleaded by 
the défendant, to which replications were iîled by the plaintifï, and 
issue joined. Some of thèse spécial pleas allège fraud on the part 
of the plaintifï, by means of false représentations made as to the con- 
dition of the mining company whose shares were the considération 
of the notes. One of the spécial défenses as to which issue was joined 
was that at the time of the making of the notes it was specially, 
though verbally, agreed between plaintifï and défendant that the notes 
should be paid out of the dividends or profits of the mine, and 
should not be payable until the mine was profitable. Testimony in 
support of thèse pleas was in some cases admitted over objection 
of the défendant, although the court in its charge withdrew the sub- 
ject-matter of some of the questions from the considération of the 
jury, or greatly restrained their scope in submitting them. In addi- 
tion to the spécial pleas referred to, there was a plea of the statute 
of limitations as to ail thèse notes. There is no doubt that the bar 
of the statute applied to ail except the one last coming due, unless 
the same was removed by some acknowledgment on the part of the 
défendant within the six-years period of limitation. In delivering 
its charge to the jury the court below discussed at length the varions 
défenses which were the subject-matter of the pleas to which allusion 
has been made, and also the contention of the plaintifï that the bar 
of the statute as to the nine notes to which it applied had been re- 
moved by acknowledgments of the défendant of an existing indebted- 
ness within six years, evidenced by payments alleged to hâve been 
made on account of thèse notes within the period named, and also 
by the alleged giving by the défendant of collatéral security for their 
payment within the same period. At the close of its charge the 
court, in order to facilitate the labors of the jury, and that the 
grounds of their décision might be certainly known, prepared and 
submitted to them four forms of verdict, one of which might be 
adopted, in their discrétion, in case their findings of fact warranted. 
111 F.— 43 
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It was suggested that if none of the défenses, includîng that of the 
statute of limitations, should be considered to hâve been maintained 
by the défendant, a gênerai verdict for the plaintifï for the amount 
due upon the face of the lo notes should be returned by the jury, 
but if the jury should be of opinion that none of the défenses were 
good, except that of the statute of limitations, then they might find 
for the plaintifï for the amount of the one note which was not barred 
by the statute, and for the défendant as to the nine notes, on the 
ground that they were barred by the statute. The forms prepared 
covered ttiésè and other contingencies, and the jury in fact found in 
accordance with one of them, as follows : 

"As to tUe first nlne notes In suit, the jury flnd they are barred by the 
statute of limitations, and as to them we flnd In f avor of the défendant. We 
flnd as to sald teiith note, dated March 4, 1890, on the other Issues Involved 
In the case, In favor of the plaintlfif, In the sum of $16,451.66." 

The jury were not confined to thèse forms of verdict. They were 
advisory suggestions given by the court to assist the jury in reach- 
ing a logical conclusion, and in distinguishing the several questions 
of fact submitted for their considération. As such, they were un- 
doubtedly helpful, and within the compétence of the court, under the 
Pennsylvania practice, to make, and the jury to adopt. From the 
verdict thus rendered there can be but one inference, to wit, that 
the jury found ail of the facts in favor of the plaintiff, except those 
relating to the défense of the statute of limitations, and but for the 
statute would hâve renderçd a verdict in favor of the plaintiff for the 
full amount of the lo notés sued upon. It is natural to conclude, 
therefore, that the plaintifï was not harmed by any errors, if there 
were such, either in the admission by the court of testimony in 
support of the other pleas and défenses, or in the charge of the court 
to the jury in regard to the same. It is contended, however, by the 
plaintiff in error, that the admission of testimony in support of thèse 
spécial défenses, and the rulings of the court with référence to them, 
involving, as they did, the character and réputation of the plaintiff, 
were calculated to préjudice the minds of the jury in considering the 
évidence as to the facts relied upon by plaintiff to establish such an 
acknowledgment of indebtedness on the part of the défendant as 
would remove the bar of the statute. A careful reading of the record 
shows that the court below admitted much of the testimony objected 
to, in the prelimiiiary stages of the trial, with the réservation of the 
right to withdraw it altogether from the considération of the jury, 
or restrict its scope, if submitted. We do not see that the fact of the 
admission of such testimony upon issues joined by the plaintiff, or 
that the language of the court in submitting, withdrawing, or re- 
stricting it, can be presumed to hâve been prejudicial to the plaintiff 
in the final outcome of the case. In rendering a verdict for the 
plaintiff for the one note that was not barred by the statute, the 
jury has certified its finding that it negatived ail inferences injurions 
to the plaintiff in the pleas and défenses objected to. 

It remains only for us to consider whether there was any error 
made by the court below in submitting to the jury the évidence relat- 
ing to the removal of the bar of the statute, or in not giving them 
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a peremptory instruction as to the "effect of such évidence. It is not 
controverted that nine of the notes sued upon had matured more 
than six years prior to the bringing of suit, and the only question 
to be considered by the court and the jury was whether there had 
been such an acknowledgment by the défendant, within six years, 
of the indebtedness thereon, as would remove the bar of the statute 
as to thèse nine notes. The testimony adduced and relied upon by 
the plaintiiï to remove the bar of the statute was, first, that of the 
plaintiff himself, who testified that the défendant, during the period 
that thèse notes were outstanding, from January, 1891, down to 
January, 1899, had made sundry payments on account thereof,^ 
some 20 in ail. Many of the crédits appearing upon the said notes 
were of a date, and were testified by the plaintiff to hâve been so 
made, as to be within six years of the commencement of this suit. 
The plaintiiif further testified that thèse payments were made gener- 
ally by the défendant, without any spécification as to how they were 
to be applied, but that he, in the absence of any direction on the part 
of the défendant, had apportioned them to the several notes by in- 
dorsing upon each one a crédit of one-tenth of the total payment, and 
that thèse crédits were made at the time they bear date. The crédits 
so indorsed, and in évidence with the notes, were on each note sub- 
stantially as follows : 

Crédit by cash paid Colorado taxes, January, 1891 $ 41 18 

Crédit by cash paid survey, Aprll 1, 1891 193 20 

Oredlt by cash paid Colorado taxes, January, 1892 41 18 

Crédit by cash paid surveys, March 29, 1892 150 80 

Received of Paul A. Oliver eleven hundred and flfty-six ot/j^,, 

(1,156.67) dollars, thIs August 12th, 1892. T. H. Becker. Pay to 

Théodore H. Becker. 

Crédit by cash paid Colorado taxes, January, 1893 41 18 

Crédit by cash paid Colorado taxes, January, 1894 41 18 

Crédit by cash paid Colorado taxes, January, 1895 41 18 

Crédit by cash paid Colorado taxes, January, 1896 41 18 

Crédit by cash paid Black Hawk taxes, 1880-90, Nov. 26, 1890 8G 97 

Crédit by cash paid Chase Wlthrow fées, March, 1897 15 00 

Crédit by cash paid Teller & Orohood, for Apr. 26, '97 53 33^1 

Crédit by cash paid Colorado taxes, January, 1897 41 18 

Crédit by cash paid W. R. Polk, April 21, 1897 100 00 

Crédit by cash paid C. W. Jones, April 26, 1897 100 00 

Crédit by cash paid A. Knopf, May 1, 1897 100 00 

Crédit by cash paid T. H. B., Jan., 1897, to Jan., 1898 100 00 

Crédit by cash paid Colorado taxes, January, 1898 41 18 

Crédit by cash paid T. H. B., Jan., 1898, to Jan., 1899 100 00 

Crédit by cash paid Colorado taxes, January, 1899 41 18 

Crédit by cash paid satisfaction, filed March 28, '99 200 00 

Crédit by cash paid T. H. B. from Jan., '99, to July, '99 ôO 00 

It will be observed that thèse varions crédits purport to hâve been 
cash paid for différent purposes of the plaintiff, and are not stated 
to hâve been mère cash payments on the notes on which they are 
indorsed. The plaintiff testified, however, that the payments were 
made by the défendant to meet certain demands upon himself, of 
which mémorandum is made by the indorsements, and that the 
défendant understood when he paid thèse debts of plaintiff that the 
payments so made were to be a crédit upon his indebtedness gener- 
ally on account of thèse notes. On the part of the défendant it is 
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Contended that the handwriting in which the crédits are màde on the 
several notes is of such a character as to suggest that they were 
made contemporaneously. The défendant himself testified that he 
did not pay nor intend to pay upon the notes any of the matters 
indorsed;, that the taxes credited were not paid for plaintifï, but 
were supposed by défendant to hâve been paid for the company 
whose bonds were taken by défendant as security for the advance- 
ment. As to the other amounts which were the subject-matter of 
thèse crédits indorsed upon the notes, the défendant testified that 
some of them were loans to the plaintifï, made to him at various 
times, àiid charged up against him in defendant's private account with 
him, and that for some of thèse loans he took the notes of the plain- 
tifif. There was also the testimony of two witnesses, including the 
défendant, that the notes were not to be paid unless the property 
proved profitable, and that the property never had proved profitable, 
but the reverse. 

In this State of the testimony, there was no error in that part of 
the charge of the court which is made the subject of the first assign- 
ment of êrror, in regard to the bar of the statute of limitations. It 
is as foUdws: 

"The plaîntlff in this case has not brought suit wlthin six years on nlne 
of the notes, and therefore as to them the statute of limitations Is a bar, 
unless there has somethlng happened to remove the bar of the statute. Tho 
contention of Mr. Becker In that respect is that from time to time Mr. 
Oliver, the défendant, has pald certain sums of money in the shape of taxes 
and debts for Mr. Becker, and that he (Becker), with the consent and by 
the instructions of Oliver, has credited those payments upon ttie backs of 
thèse notes, and that thèse crédits were entered at the tlmes they purport to 
hâve been entered. If that is the case, gentlemen, — if Mr. Oliver paid any 
debts, taxes, or other obligations for Mr. Becker, and he agreed, as Mr. 
Becker testified, that thèse . crédits should be entered upon the notes, — then 
that would be a récognition of this debt by Mr. Oliver, which would remove 
the bar of the statute of limitations. On the part of the défendant, Oliver, 
it is contended that thèse taxes which were paid were not pald for Mr. 
Becker, as I understand it, but were paid for the Bonanza Company, and that 
he recelved bonds In payments or as collatéral for thèse payments from the 
Bonanza Company, and that he never agreed to the entry of thèse crédits. 
It will be for you to détermine, gentlemen, what are the facts In relation to 
this. If you find that thèse payments were made by Mr. Oliver, and that 
they, or any of them, were made for Mr. Becker, and that he agreed that 
thèse entries should be made upon the notes, that would constltute such a 
l'ecognition of this debt as would remove the bar of the statute of limita- 
tions." . 

So, also, there can be no doubt that the court correctly refused 
to affirm the point as stated in the nèxt assignment of error, as fol- 
lows: "Under the évidence before you, you cannot find that this 
action was barred by the statute of limitations as to any of the notes 
su^d upon," — ^and correctly submitted the question whether any of 
the notes were so barred to the jury, under the gênerai charge of the 
court. 

The next assignment of error, in regard to the bar of the statute, 
States that the court erred in its answer to plaintifif's second point, 
which point and aniîwer are as f oUows : 

"(2) The défendant having admitted that he paid the plaîntlff sundry suma 
of money durlng the six years preceding the bringlng of this action, if you 
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flnd that he dld not state to the plaIntlÉf how he wanted sald suma applied, 
and that he owed the plaintifl: no money except upon the notes In suit, and 
plalntifi! applied the one-tentli of each ot the sums so received to eaCh of the 
notes, and indorsed the same when received, or shortly thereafter, upon the 
baclis of the notes, such admission and application would prevent this action 
from being ban-ed by the statute of limitations as to any of the notes. This 
point correctly states the law where a debtor pays money to a créditer; 
that is, where a debtor pays money to a creditor without specifying on what 
particular part of his indebtedness it should be credited. But that is not the 
case hère. The payments hère credited are not alleged to hâve been made 
by Oliver to Beclier generally on thèse notes, but are alleged to be sums of 
money advanced or loaned, as contended by Oliver, or paid, as contended by 
Beeker, or are payments made to third persons; and the right to crédit 
them on thèse notes is in ail cases based by Beeker on the express agreement 
by Oliver that they should be credited on the notes. The question, then, is, 
did Oliver agrée vfith Beeker that thèse crédits should be entered as pay- 
ments on thèse notes, as contended by Beeker? If the Jury flnd that the 
crédits were placed there by the agreement of Oliver, that would bar the 
statute of limitations. If they were not placed there by hls consent, Mr. 
Beeker having expressly testifled that they were, then they would not bar 
the statute of limitations." 

In view of the testimony, it is hard to conceive how the court 
below could hâve more fairly to the plaintiff discussed his second 
point. The point involves a mistaken view of the law relating to 
the application of payments and the removal of the bar of the statute. 
A payment on account of a daim "prevents the bar of the statute," 
because it amounts to a distinct acknowledg-ment on the part of the 
défendant of an existing indebtedness, from which the law implies 
a promise of payment. And whether such an acknowledgment 
and implied promise be considered as a revival of the original prom- 
ise, or a néw and independent one, it présents a new and substantive 
cause of action, from the date of which the statute of limitations wîll 
begin to run. It is manifest that the philosophy of the situation is 
that the défendant has, at a date within the period of limitation, 
by his act, intentionally acknowledged as existing his indebtedness to 
the plaintifï. But the act of payment on account must be so clear 
and unequivocal as to make it a necessary inference that the debtor 
thereby acknowledges an existing indebtedness. The law as to ap- 
propriation of payments, relied upon by the plaintifï, rests upon a 
difïerent basis from that of actual intention on the part of the one 
making the payment. Where a gênerai payment is made by a debtor, 
who owes money, upon difïerent accounts, and evidenced in difïerent 
ways, and by securities of difïerent degrees of dignity or value, and 
nothing is said by the debtor as to the application of the payment 
made, convenience and justice require that the creditor should be 
allowed to appropriate the payment as he sees fît, giving him the 
advantage oftentimes of applying it to the account which is the least 
well secured. In such case there is postulated a certain and un- 
equivocal gênerai payment by the debtor on account of his gênerai 
indebtedness. In the case in hand, however, the whole question is 
as to the actual intention with which the particular payments are 
made, because it is only from an actual intention to pay on accouiit 
of a particular debt that an acknowledgment of an existing indebted- 
ness can be inferred. The application by the plaintifï of the payments 
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to him of certain sums of moiley to thèse particular notes can in no 
wise aid us in ascertaining the real intention of the défendant in 
making such payments. What the real intention of the défendant 
was'ïnmaking thèse payments is hère a matter in dispute, and as to 
which there is conflicting testimony. The indorsements by the plain- 
tiff of thèse payments, proportionately, upon the several notes, unless 
done by the direction or consent of the défendant, can throw no light 
upon the question hère in dispute, to wit, whether thèse payments 
were such as to make the inference of a real intention to acknowledge 
an existing indebtedness a necessary one. The act of appropriating 
the mbney receîved from the défendant, and of placing the crédits 
on the notes, was confessedly the act of the plaintifï, and as such 
could affprd no ground for an inference as to the intention or state 
of mind of the défendant in regard to thèse notes. To make it rele- 
vant, it must hâve been çlearly and unequivocally assented to by the 
défendant. That it was so assented to was asserted on one side 
and denied on the other, thus raising a question of fact that was 
properly submitted to the jury. 

This brings us to the remaining ground upon which plaintifï con- 
tends that there was an . acknowledgment by the défendant of an 
existing indebtedness within the period of limitation. This ground is 
set forth in the plaintifif's third point, and the answer of the court 
thereto, which is made the subject of the plaintifif's last assignment of 
error, in regard to the removal of the bar of the statute of limitations. 
The assignment is as follows : 

"The court erred In Its answer to plaintifPs thlrd point, -which point and 
answer are as follows, viz.: 

" '(3) The défendant having admltted that he gave certain stock and bonds 
as collatéral security for the payment of the notes when made, and sald 
stocks and bonds having beoome worthless or having been canceled, and new 
stocks and bonds having been Issued In their place, he gave the new stocks 
and bonds to plaintiff as collatéral security for sald notes within the period 
of six years immedlately precedlng tbe bringlng of thls action, In pursuance 
of the original arrangement between the parties. You should flnd that this 
action is not barred by the statute of limitations as to any of the notes. 

" 'This point asks us to take the case from the jury so far as the sta:tute 
of limitations Is concerned. This we hâve already refused to do in answer 
to the first point, and we reaffinn our décision In that respect. It is true that 
where a man is indebted to another, and the debtor subsequently glves an 
additional collatéral security, that Is ground for holding that the statute is 
not barred, and so we hold in this case. The fact that the other l>onds 
and stocks were glven is a fact to be considered by the jury, and its proper 
welght glven to it as an élément for removing the bar of the statute of lim- 
itations. In View of the fact that thèse bonds and stocks were a substitu- 
tion of securities after the reorganlzatlon of the company, and that It la 
contended by Mr. Oliver that thèse securities were given and were in Mr. 
Becker's hands as security for an Indebtedness payable only in the event that 
the mine proved profitable, the efCect of thèse acts in removing the bar of 
the statute of limitations Is pecuUarly within the province of the jury. If 
thèse acts constltuted a récognition of the Indebtedness hère sued on, then 
they may be so regarded by the jury.' " 

We think the answer thus given by the court below to this point 
of the plaintifï was correct in èvery particular, and the assignment 
of error founded thereon must be disallowed. 

The judgment of the court below is therefore afifirmed. 
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BBRLINBR GRAMOPHONE CO. v. SEAMAN. 
(Circuit Court, S. D. New York. November 25, 1901.) 

1. Pleading— Demdkrer— Pekdency OB' Another Action. 

Allégations in a complaint for breach of contraet tliat défendant bas 
commenced a suit in equity against plaintiff in another jurisdiction, and 
obtained an injunctlon ex parte, but whieh do not disclose tbe nature of 
the pleadings or tlie cause of action, afford no basis for a demurrer on tbe 
gi-ound of the pendency of another action. 

2. CONTRACTS— Construction— RiGHT to Tbrminatb for Breach. 

Plaintiffl, whicb owned a number of patents, relatlng to tallilng ma- 
chines linown as "gramophones," granted an exclusive license to défend- 
ant to buy, sell, and deal in such machines, under a contraet that défend- 
ant should buy exclusively of plaintifC, use bis best efforts to promote the 
sale of such machines, and exhibit bis books to plaintiffi on request. The 
contraet 'provided that plaintiff mlgbt, at its option, notify défendant of 
any breach on bis part, and, if not remedied within 30 days, terminate 
the contraet by another notice, in which case défendant should be bound 
to take and pay for only such machines and supplies as he bad previously 
ordered, and that such remedy should be exclusive, so far as the obliga- 
tion of défendant to purehase goods to any particular amount was con- 
cerned, but that "as to ail other obligations of tbe licensee the remedy 
given In this section is merely cumulative, and shall not deprive the 
licensor of any of its légal or équitable remédies." Héld, that such provi- 
sions did not deprive the plaintifC of the right to terminate the contraet 
vFithout notice because of deliberate, willful, and persistent violations, 
wbich left no doubt of bis intention to repudiate tbe same, and to sue 
for damages for its breach. 
8. Abatbmekt— Violation op Injdnction— Mode of Makino Objection. 

The question whether a plaintifC In commencing and prosecuting the 
action Is violating an injunctlon issued in a suit between the parties in 
another jurisdiction cannot be presented or considered on the argument of 
a demurrer to the complaint, but must be brougbt properly and formalîy 
before tbe court by a motion for a stay, or other appropriate motion. 

At Law. On demurrer to complaint. 

Two grounds of demurrer are stated. First. That it appears 
upon the face of the complaint that there is another action pend- 
ing between the same parties for the same cause. Second. That 
the complaint does not state facts sufïîcient to constitute a cause 
of action. 

Edmtmd L. Baylies, for plaintifï. 
Waldo G. Morse, for défendant. 

COXE, District Judge. This is an action to recover damages 
for the alleged breach of a written contraet made by the parties 
to this action October lo, 1896. By the terms of this agreement 
the plaintifï, who is the owner of several patents for talking ma- 
chines, known as "gramophones," granted to the défendant an ex- 
clusive license to buy, sell and deal in the patented devices through- 
out the United States, except the District of Columbia. The com- 
plaint allèges that the plaintifï has performed every stipulation and 
covenant of this agreement on its part and that the défendant has 
repeatedly failed to perform on his part in the particulars fuUy 
stated and described. It is alleged in paragraph 14 of the com- 
plaint that in June, 1900, the défendant commenced a suit in equity 
against the plaintiiî in the United States circuit court for the West- 
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ern district of Virginia, and, upon allégations which were false in 
many particulars, dbtained, ex parte, an injunction restraining the 
plaintiff from selling gramophones to any person other than the 
défendant. This is ail. The nature of the pleadings in the Vir- 
ginia suit is not stated. It is net even alleged that an answer was 
filed. Nothing is known regarding the litigation except that it is 
a suit in equity in which an injunction was granted. As there is 
ahsolutely nothing to show whàt the cause of action in the Vir- 
ginia suit is, there is,, of course, no basis of comparison. The first 
ground of demurrer is, therefore, without foundation. 

Dôès the complaint state a cause of action ? The contract is an 
elaborate document stating in minute détail the reciprocal duties 
and obligations of the parties. The défendant agrées, inter alla, as 
foUows: First. To exhibit his books of account to tjie plaintifif 
when requested to do so. Second. To "use his best efïorts to pro- 
mote the gramophone . business in the United States, and shall ad- 
vertise gramophones and gramophone goods prominently and freely 
as 'Berliner' gramophones and 'Berliner' gramophone goods." 
Third. Nbt to manufacture, buy, sell or use gramophones or gramo- 
phone goods, or any parts thereof, except such as he buys from 
the plàintifï. Fourth. Admitting and conceding the validity of the 
letters patent hereinbefore mentioned, he agrées not to dispute or 
contest them, and he agrées not to make use of any other name 
than that of Emile Berliner in connection with gramophones and 
gramophone goods. 

The complaint contains the following allégations: 

First "That, although the plalntlfl has formally demanded of the défend- 
ant that he exhibit his books of account to it, in order to détermine whether 
he, the défendant, had complied with his contract of October 10, 1896, relatlng 
to advertislng, sald défendant has refused to comply with plaintlff's request, 
and has never at any time exhlbited to the plaintifE the proper books of ac- 
count which would enable the plaintiff to détermine whether such advertising 
has in f act been done." 

Second. "That the défendant has not used his best efforts to promote the 
gramophone business, but, on the contrary, has constantly endeavored to in- 
jure said business by combiuing with the National Gramophone Company, 
the National Gramophone Corporation of New York and the Unlrersal Talk- 
Ing Machine Company in placing upon the market and promoting the sale of 
the 'zonophone,' a machine which tnfringes the gramophone. That Instead 
of promoting the gramophone business, the défendant has done ail in his 
power to promote the manufacture and sale of a machine made by a rival 
Company. That the défendant has not advertlsed gramophones and gramo- 
phone goods prominently and freely as 'Berliner' gramophones and 'Berliner* 
gramophone goods, but, on the contrary, has systematically suppressed the 
name 'Berliner' in his advertlsements, and in those of the National Gramo- 
phone Company and National Gramophone Corporation of New York, and in 
said advertlsements he has substituted tiie name of 'zonophone' instead of the 
Word 'gramophone,' and has advertlsed that the gramophone had been with- 
drawn, and lie zonophone substituted in its place." 

Third. "That the défendant secretly and without the knowledge of the 
plaintiff, in the year 1898, manuf actured or caused to be manuf actured gram- 
ophone records, for the purpose of renderlng défendant indépendant of plain- 
tiff In the matter of records." 

Fourth. "That the défendant has caused to be organized and controUed 
the tJniversal Talktng Machine Company, which manufactures the infringlng 
machine, named the 'Zonophone.' " 
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Otlier breaches are alleged, but it is unnecessary to consider 
them, as sufficient appears to warrant the plaintif! in declaring the 
contract forfeited and ended, which was formally donc by a resolu- 
tion of its board of directors. 

But it is argued that, no matter how flagrant or long continued 
the violations of the contract may hâve been, there was but oiie 
way in which the plaintiff could end the contract, namely, by giving 
the défendant a written notice pointing out the grievance and a 
locus pœnitentise of 30 days. 

Section 16 of the contract is as follows : 

"For breacti of any covenant herein contained on the part of the llcensee, 
the licensor may, at its option, give notice in writing to the licensee, point- 
ing out the cause of complalnt; and if, within thirty days after the delivery 
of the said notice to the licensee, the liceusee shall not remove the cause 
of complaint and fuUy perform the covenant so brolien, then the licensor 
may, by second notice in 'writing to the licensee, révolte the llcense Uereby 
given, velthdraw from ail its covenants and annnl ail the licensee's rights 
thereunder; and in that case ail liabillty of the licensee on his covenants in 
this agreement shall cease, except that he shall remaln bound to take and pay 
for, in aceordance with the terms hereof, ail gramophones, gramophone goods 
and parts for the repair of gramophones for which he has at the time actually 
given orders. If the breach of covenant consists in the failure to pay money, 
the first notice may, after ten days hâve expired, at the option of the licensor, 
vi'orls; the revocation, withdrawal and annulment hereinbefore described, with- 
out any further days of grâce or second notice. The remedy given in this 
section is exclusive so far as the obligation of the licensee to purchase goods 
to any particular amount is concerned, and the agreement to malie such 
pm-chases shall be enforced only In aceordance therewith and not by any 
other remedy, légal or équitable; as to ail other obligations of the licensee 
the remedy given in this section Is merely cumulative and shall not deprlve 
the licensor of any of its other légal or équitable remédies." 

This provision should be construed in a libéral manner, having 
in mind the true intent and purpose of the arrangement between 
the parties and the ordinary rules of trade, which men of common 
sensé are presumed to hâve in mind when entering into such an 
agreement. It is not the purpose of the court to attempt a con- 
struction of the contract further than is needed to détermine this 
demurrer, as the testiraony at the trial may throw new light upon 
the situation, and the trial court should not be hampered by un- 
necessary attempts to elucidate its somewhat ambiguous provisions. 
It suffices to say that the paragraph in question is capable of a con- 
struction which permits the plaintiff to terrainate the contract be- 
cause of deliberate, willful and persistent violations by the défend- 
ant without a 30-days notice. In other words, where a party ré- 
pudiâtes his contract, or where his conduct is such that there can 
be no doubt of his intention to repudiate, notice to him to per- 
form is an idle ceremony which the law does not require. Should 
such a situation exist hère would it not be possible for the plaintiff 
under the gênerai allégations of the complaint to prove it? It is 
not necessary, however, to go to this length ; the breaches referred 
to do not relate to the obligation of the défendant to purchase 
goods, and, as to ail other obligations, the paragraph in question 
is expressly stated to be cumulative and is in no way to deprive the 
plaintiff of "any of its other légal or équitable remédies." If the 
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défendant's interprétation be correct the plaintiff is deprived of a 
légal remedy, namely, the right to sue for damages on breach of 
the contract in the particulars heretofore stated. He is also de- 
prived of équitable remédies which might be essential to maintain 
his rights and préserve his property. 

An argument has been addressed to the court, based upon a 
number of papers which hâve not been submitted, to the effect that 
the décision on this demurrer should be withheld because of an 
injunction in the Virginia suit restraining the plaintiff from pro- 
ceeding against the défendant. The question cannot be considered 
in this informai manner. If an injunction be actually in force, which 
is denied, and if the plaintiff has violated it, an application for a 
stay or other kindred motion will bring the matter properly before 
the court. 

The demurrer is overruled, the défendant to answer within 30 
days on payment of costs to be taxed by the clerk. 



GBER V. SCHOOt. DIST. NO. 11 IN OUEAY COUNTY. 

(Circuit Court of Appeals, Elghth Circuit. October 28, 1901.) 

No. 1,521. 

1. ScHOOi. Districts— PowBB to Cbbatb Indebtednbss— Colobado Statutes. 
Under Oonst. Colo. art. 11, § 7, and the statutes of the state In force 
In 1892, a school district of the thlrd class has power, when authorized 
by a majority vote of the quallfied electors, to Incur an indebtedness, 
■wlttiout llmlt as to ainount, for the purpose of procuring sites and erect- 
Ing school houses thereon, -which the statute malles It the duty of such 
district to provide. The only limitation upon such power is the provision 
of Mills' Ann. St. | 4057, that "in no case shall the aggregate amount of 
bohded Indebtedness of any school district exceed three and one-half per 
cent, of the assessed value of the property of such district," which, con- 
strued in the light of the other constltutional and statutory provisions, 
do€8l^lot affect the power to créa te a gênerai indebtedness, to be liqui- 
dated by concurrent taxation. 

3. Same— Salb of Void Bonds— Implibd Liability foe Considebation Re- 

CEIVBD. 

A school district which had ample power to create a gênerai indebted- 
ness for the purpose of erecting school houses, and which exercised such 
power by a vote of Its electors, at an élection duly held, to borrow a sum 
of moaey for that purpose, and by borrowing such money and using it 
in the building of a school house, is liable to the lender for its repayment, 
and cannot avold such liability because the lender Innocently accepted 
bonds for the amount, which, by reason of a limitation on its power 
to issue bonds, were void ab Inltlo; and a subséquent purchaser of the 
bonds from the original holder is subrogated to his rights against the 
district 
8. Samb— Limitation op Action. 

#here a school district issued and sold bonds which were void for 
want of power to issue the same, but the district eontlnued to recognize 
their validity by levying taxes to pay the interest thereon, and by prom- 
ising to pay the same for som^ years afterward, limitation did not be- 
gin to run against an action by the holder to recover the considération 
paid until the district took some action Indicatlng Its intention to repudi- 
ate the bonds 

Thayer, Circuit Judge, dissentlng. 
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In Error to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Robert C. Geer, the plalntlfl In error, brought hls action in the circuit 
court for the district of Colorado against school district No. 11 in the county of 
Ouray, défendant in error, to recover, as in Indebitatus assumpsit, the sum 
of $30,000, alleged to hâve been paid by hlm for 10 certain bonds issued by 
the officers of the school district July 1, 1892, and Interest thereon. The 
complaint sets forth in détail ail the facts attending the original issue of the 
bonds; the laws of Colorado relating to the power of the school district to 
create the original Indebtedness evidenced by the bonds, ail of whlch will be 
sufficiently referred to in the opinion; the sale of the bonds by the school 
district to plaintlff's assigner, and by him to plaintiff, for their full face 
value; the receipt by the school district of the purchase price; the applica- 
tion of the same to the érection and equipment of a school building for the 
district; the use and enjoyment of the building by the district from the date 
of its érection until this suit was instituted; the assessment and levy of a 
tax for the payment of interest maturing on the bonds from 1892 to 1896; 
the actual payment of such Interest for the year 1893; the repeated promise 
of the district to pay the interest accrued and accruing until November, 
1897; the institution of a suit on November 29, 1897, to recover past-due in- 
terest on the same; the interposition of a défense by the district to the 
efCeet that the bonds to which the coupons were attached were void because 
in excess of the limit of 3% per cent, of the assessed value of the property 
of the district, created by the statute of Colorado; the judgment of the trial 
court, and affirmance thereof by this court, sustaining the défense so made, 
and declaring the bonds void and of no effect in law. A demurrer vt^as inter- 
posed to this coinplaint, alleging that it did not state facts sufiicient to con- 
stitute a cause of action, that the right of plaintiff had been adjudicated in 
the former action on the bonds, and that plaintiff's right of recovery, if any 
he ever had, was barred by the statutes of limitations. This demurrer was 
sustained by the trial court, and final judgment entered in favor of défendant. 
From this judgment a writ of error was takeu. 

Albert E. Pattison, for plaintiff in error. 
J. P. Cassedy, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The défendant was a school district in the county of Ouray and 
state of Colorado, and as such was a corporation empowered to 
make contracts, and to hold so much real estate as was necessary 
for the location and construction of a school house. Sections 4004, 
4013, Mills' Ann. St. Colo. A positive duty was imposed upon the 
district to purchase a lot and build a school house when directed by 
a vote of the district to do so. Section 4015, Id. The district had 
power conferred upon it by the constitution of the state, when au- 
thorized by a majority vote of the tax-paying electors, to create a 
debt by loan, without limit in amount, for the purpose of purchasing 
such lot and building such school house. Section 7, art. 11, Const. 
Colo. School districts of the third class, to which défendant in 
error belongs, had power, when authorized by a majority vote of 
the qualified electors, to raise by taxation money sufïicient "to pur- 
chase or lease a suitable site for a school house, or school houses." 
Section 4027, Id. Such school district aiso had the power to create 
a bonded indebtedness for the purpose of raising money to purchase 
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sites, and erecting thereon school buildings. Section 4057, Id. 
From the foregoing provisions of the laws of Colorado, it is obvious, 
in pur opinion, that it was left to the voters of school districts to 
détermine whether there should be one or more buildings, how much 
they should cost, and whether they would raise a tax to pay for 
the same themselves, or whether they would create a bonded in- 
debtedness, and saddle the payment of the same upon posterity. 
ïhe record of this case shows that they attempted to adopt the 
latter course. They secured a valuable school building, and at- 
tempted to pay for the same by the issue of bonds which were, ab 
initio, void. The question for our détermination is whether, under 
the constitution and laws of Colorado, the proceedings taken and 
acts donc by the district created an indebtedness which may be 
lawfully asserted against it, notwithstanding the fact that the person 
from whom it borrowed the money unwittingly accepted void bonds 
as évidence of his right against the district! As already stated, the 
constitution of the state imposes no limit as to the amount of in- 
debtedness which a district may create for the laudable purpose of 
furnishing school facilities for its children. The provision referred 
to is as follows : 

"No debt by loan in any form shall be contracted by any school district 
for the purpose of erecting and furnishing school buildings, or purchaslng 
ground, unless the proposition to create Buch debt shall flrst be submitted to 
such quallilea electors of the district as shall hâve pald a school tax thereln 
in the year next preceding such élection, and a majority of those voting 
thereon shall vote In favor of Incurring such debt." Section 7, art 11, supra. 

By fair implication, this constitutional inhibition means that a debt 
by loan in some form or other may be created by a school district 
for the purpose ûf erecting and furnishing school buildings or pur- 
chaslng grounds therefpr, if the proposition to create such debt shall 
first be submitted to, and receive the approval of, a majority of 
the tax-paying voters. Acting under this ample grant of power, 
recognized and einphasized by subséquent statutory enactments, and 
in the discharge of an express statutory duty, as already pointed 
out, the district undertook to secure a school house. It proceeded 
under the provisions of section 4057, Mills' Ann. St. This section, 
so far as it is now necessary to notice it, is as follows : 

"On the pétition of twenty légal voters of any school district, the secre- 
tary of sald district shall give notice not less than twenty days before any 
regular or spécial meeting, held under the provisions of this chapter, that 
the question of cOntractlng a bonded debt for the purpose of erecting and 
furnishing school buildings or purchasing ground or for funding floating 
debts, Will be submitted to such quallfled voters of the district as hâve paid 
a school tax thereln in the year next preceding the said meeting. • • • 
The electors aforesald shall first agrée by a majority vote on the amount of 
Indebtedness to be created, if any, (but in no case shall the aggregate amount 
of bonded Indebtedness of any school district exceed three and one-half per 
cent of the assessèd value of the property of such district) and shall then 
proceed to vote by ballot 'For the bonds' or 'Against the bonds' aud the 
ballot-box for this purpose shall be kept open as provided In section forty- 
four (44) of this act, and if It appear that a majority of ail the votes cast 
are 'For the bonds,' the board of directors, as soon as practlcable, shall issue 
coupon tK)nds of the district, bearing interest," etc. 
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The complamt avers that : 

"Prlor to the flrst day of July, A. D. 1892, the sald défendant parsuant 
to the authority upon it eonferred by the laws of this state, and in due ac- 
cordance therewith, being thereunto duly authorized by the vote of the 
duly qualified electors of the sald défendant, east at an élection properly 
called and duly held in accordance with the statute in such case made and 
provlded, determlned to erect a school building wlthin said district and also 
to create a debt to defray the cost and expense of the érection of said build- 
ing to the amount of $10,000." 

For the purposes of this case, the facts so pleaded must be taken 
to be true. The proceedings so charged to hâve been taken are 
in strict accord with the statute (section 4057) just quoted. It there 
appears that the first question to be submitted to the quaHfied elect- 
ors, and upon which they are first to vote, is whether the district shall 
create an indebtedness for the érection of a school building, and, 
if so, in what amount. If this first proposition is carried by a ma- 
jority vote, the electors then, and not till then, proceed to vote upon 
the proposition of issuing the bonds of the district ; and, if a majority 
of the votes cast are "for the bonds," the board of directors of the 
district is authorized to issue the same. So far this section is in 
perfect harmony with the fundamental law of the state and the stat- 
utes to which référence has been made, namely, that a debt may 
be created, large or small, according to the judgment of the qualified 
electors of the district, for the purpose of building such a school 
house, as they, in their discrétion, deem necessary and advisable. 
But it appears that there is a certain limitation found in the statute 
(section 4057, supra). It is there enacted, following the provision 
for submission to the popular vote of the question whether any in- 
debtedness shall be created, and, if so, how muth, that "in no case 
shall the aggregate amount of bonded indebtedness of any school 
district exceed three and one-half per cent, of the assessed value 
of the property of such district." It was on the strength of this 
last provision of section 4057 that this court held that the bonds is- 
sued by the county were void, because it appeared they were issued 
largely in excess of 3^ per cent, of the assessed value of the prop- 
erty of the district. Geer v. School Dist., 38 C. C. A. 392, 97 Fed. 
732. It would seem clear from the language employed that the 
limitation above referred to relates exclusively to the amount of 
bonded indebtedness which the district might create, and does not 
relate at ail to the amount of indebtedness the electors of the dis- 
trict might create for themselves to pay by a tax to be authorized 
by section 4027, supra. In fact, the hmitation is, by the very 
language employed, confined to bonded indebtedness. Not only 
is this so, but the statute in question afïords strong intrinsic évi- 
dence that there might be another kind of indebtedness to which 
no limitation appHed. The electors at the meeting were first to 
vote on a proposition whether they would create any indebtedness, 
and, if so, how much. If this proposition was not carried, no vote 
on the proposition to issue bonds would be possible. If, on the 
other hand, this proposition was carried, the next proposition, to 
issue bonds, manifestly might be defeated, in which case the district 
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raight be relegated to section 4027, supra, to provide means for 
paying thei created indebtedness by taxation. It is urged upon us 
that the only indebtedness which the district might create for the 
building 6î school houses was a bonded indebtedness, and that, in- 
asmuch as there was a statutory barrier against the création of any 
such indebtedness in excess of 2}^ per cent, of the assessed value 
of the property of the district, such barrier interposed a fatal ob- 
jection to a recovery on the original considération paid for bonds 
issued in excess of that limit. In the Hght of the foregoing analysis 
of the constitution and laws of Colorado, we cannot agrée with this 
view. On the contrary, we are of opinion that the constitution and 
ail the statutes relating to the subject in question, including section 
4057, upon which reliance is maiijly placed, clearly contemplate and 
provide for the création of a gênerai indebtedness to be liquidated 
by concurrent taxation if the qualifîed electors of the district so 
détermine, as well as for the création of a bonded indebtedness to 
be paid at a distant time in the: future. It foUows that the limitation 
as to the amount of permissible bonded indebtedness has no ap- 
plication to the other kind of indebtedness which might be created 
for the building of school houses, and which by the provisions of 
the law is limited only by the necessities of the district according 
to the judgment of the duly-qualifîed electors. This nécessitâtes the 
conclusion that there was in 1892 no constitutional or statutory limit 
as to the amount of the gênerai indebtedness which the tax-paying 
voters of a school district like the défendant in error might volun- 
tarily impose upon themselves for the purpose of building a school 
house; that the only limit created by the statute is upon their voting 
a bonded indebtedness, entailing the payment of it upon posterity. 
The next question relates to the effect of issuing void bonds in 
payment of an indebtedness which the properly qualified voters of 
the district had power to create, and which by the necessary majority 
vote they did create. Does the innocent acceptance of thèse void 
undertakings of the district, supposed to évidence valid obligations 
for money borrowed, preclude recovery on the original considération 
as for money had and received? We may readily concède that, if 
the district had no power to create the indebtedness at ail (that is 
to say, if the Hmit of 3J4 per cent, found in section 4057 applied to 
any kind of indebtedness besides bonded indebtedness), there could 
be no recovery either on the original considération, or upon the 
bonds which might be issued in évidence thereof. But, as already 
seen, such is not the fact. For this reason the case of Litchfield v. 
Ballou, 114 U. S. 190, 5 Sup. Ct. 820, 29 L. Ed. 132, upon which 
the learned judge who tried the case below predicated his judgment, 
and upon which défendant in error mainly relies in argument, has 
no application. In that case plaintifï sought to recover the original 
considération paid for bonds of a municipality which had been de- 
clared void in an action brought on them because in excess of a 
limit of indebtedness fixed by the constitution of Illinois. So far 
that case is parallel to the one now under considération, but hère 
the parallelism ceases. The constitution of Illinois (article 9, § 12) 
ordained that: 
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"No county, clty, township, school district, or other mtinicîpal corporation 
shall be allowed to become Indebted in any manner or for any purpose to an 
amount, Including existing indebtedness, in the aggregate exceeding flve per 
centum oî the value of the taxable property therein." 

Mr. Justice Miller, in delivering the opinion of the court, analyzes 
this constitutional provision as foUows: 

"It [the municipality] shall net become indebted. Shall not Incur any 
pecuniary liability. It shall not do this in any manner. Neither by bonds, 
nor notes, nor by express or Implied promise. Nor shall it be done for any 
purpose," — and concludes thus: "If this prohibition Is worth anything, it Is 
as effectuai against the implied as the express promise, and is as binding in 
a court of chancery as in a court of law." 

Neither the constitution nor the statutes of Colorado contain any 
such prohibition. On the contrary, as already pointed out, the 
school district was fully empowered by many direct and positive pro- 
visions to create any amount of indebtedness for providing school 
houses for its children, provided only it did not issue bonds there- 
for, and thus niake a charge upon futurity, in an amount in excess 
of 2^2 per cent, of the value of its taxable property. The natural 
indisposition on the part of tax-paying voters to burden themselves 
with a présent indebtedness obviously was considered a sufiEcient 
safeguard against extravagance even in the praiseworthy object of 
educating their children. 

We think the case under considération has now been reduced to 
about the following proposition : Can the school district, which had 
ample power to create a gênerai indebtedness for the purpose of 
erecting school houses, which exercised the power, by voting at an 
élection duly called, to create such indebtedness in the sum of $io,- 
ooo, which borrowed the money for the purpose of erecting, and 
with the money so borrowed actually erected, the school house, 
which it has ever since used and enjoyed, escape payment of the 
same because, forsooth, it persuaded the lender to unwittingly ac- 
cept void bonds therefor? In our opinion, it cannot. Any other 
conclusion would be a sad commentary on the efïîciency of .courts 
of justice to do justice. The authorities, in our opinion, fully sus- 
tain this conclusion. In the case of San Francisco Gas Co. v. City 
of San Francisco, 9 Cal. 453, 469, 472, the late Mr. Justice Field, 
then a member of the suprême court of California, said : 

"Under soœe circumstanees a municipal corporation may become llable 
by implication. The obligation to do justice rests equally upon it as upon 
an individual. It cannot avail itself of the property or labor of a party, 
and screen itself from responsibility under the plea that it never passed an 
ordlnance on the subject. As against individuals, the law implies a promise 
to pay in such cases, and the implication extends equally against the corpora- 
tions. This is as well established by the authorities as any law can be. 
* • • Where the contract is executory, the corporation cannot be held 
bound, unless the contract is made in pursuance of the provisions of its char- 
ter; but vs'here the contract has been executed, and the corporation has en- 
joyed the beneflt of the considération, an Implied assumpsit arlses against it." 

The suprême court of California, speaking also by Judge Field. 
in the case of Argenti v. City of San Francisco, 16 Cal. 255, 282, 
made use of the following language : 

"If the city obtain the money of another by mlstake or without authority 
of law, it is her duty to refund it, not from any contract entered into by her 
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on the subjefet, but ïrom the gênerai obligation to do Justice -whlci blnds ail 
pérsons, w^ether natural or artiflclàl. If the clty obtaln othrar property 
wbich doës' net belông to her, it Is hè^ duty to restore it, or, 11 used by her, 
to render an équivalent to the true oWiler, from the like gênerai obligation. 
In thèse cas^$ she does net in fact m^ke any promise on the subject, but the 
law, which always intends justice, implles one, and her llabllity thus arising 
is said to be Uability upon an Implled côntract. • ♦ •" 

In Paul V. City of Kenosha, 22 Wis. 266, 94 Ara. Dec. 598, the 
suprême court of that state, treating of the gênerai subject under 
considération, said: 

"The clty bonds, it appears, were VQld when the agents ot the city sold 
them to the plalntlff. Is it just and équitable that the clty retain the money 
which It has received for its own Worthless bonds? The plaintlfC took the 
bonds upon thé presumption that they wœe valid securitles, and paid his 
money, or Its équivalent, to the clty for them. They tumed out to be void 
for want of power pn the part pf the clty to issue them, and he seeks to 
recover back the money paid as upon a failure of considération. Oan he not 
recover the amôunt he has paid to the maker for Its worthless paper? It 
seems to us unhecessary to go Into the authorltles upon this question. 
• * • Upon the ground, therefore, that the amount recovered was paid 
upon a considération which has failed, we think the judgment right." 

This last-mentioned case is apt authority for the conclusion reached 
in the présent case, where there was no want of power to create the 
original indebtedness, but only a want of power to issue the bonds. 

Mr. Justice Field, who wrote the opinions in the California cases 
referred to, speaking for the suprême court of the United States in 
the analogous case of Marsh v. Fulton Co., 10 Wall. 676, 684, 19 
L. Ed. 1040, says: 

"We do not mean to Intlmate that llabllitles may not be Incurred by coun- 
ties independent of the statute. Undoubtedly they may be. The obligation 
to do justice rests upon ail persons, natura.1 and artiflclàl; and, if a county 
bbtains the money or property of others -wlthout authority, the law, inde- 
pendent of any statute, wlll compel restitution or compensation." 

In the case of Louisiana v. Wobd, 102 U. S. 294, 26 L. Ed. 153, 
the foUowing facts appear: On March 28, 1872, the gênerai as- 
sembly of Missouri passed an act which declared that, before any 
bond issued by a municipality shoyld obtain validity or be nego- 
tiated, such bond should be présented to the state auditor to be 
registered. Oii July 16, 18^2, after this act had become effective, 
the town of touisiana issued its bonds in the sum of $21,000. They 
were antedated to January i, 1872,— a period prior to the enactment 
of the act of March 28th, — and were not registered as required by 
that act. After thèse bondi had been declared invalid by the su- 
prême court of the United States in Anthony v. Jasper Co., loi U. 
S. 693, 25 L. Ed. 1005, an action was brought to recover back the 
money paid for -the bonds. In affirming the judgment in favor of 
the plaintifï, Chief Justice Waite, among other things, said : 

"In Moses y, Slacferlan, 2 Burrp:?[S, 1005, It Is stated as a mie of the com- 
nion law that an action 'lies for Hibhey paid by mistake or upon a considéra- 
tion which happens to fall, or for money gbt through imposition.' The prés- 
ent action can be sustalned on elther of thèse grounds. The money was 
paid for bonds apparently well executed, when in fact they were not, be- 
cause of the false date they bore. This was clearly money paid by mistake. 
The considération onwhlchthe payment was made has failed, because the 
bonds were not In fact valid obligations of the city. • ♦ * while, there- 
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fore, the bonds cannot be enforced, because defectlvely executed, the money 
pald for them may be recovered back. As we took occasion to say in Marsh 
V. Fulton Co., 10 Wall. 676, 19 L. Ed. 1040, 'The obligation to do justice rests 
upon ail persons, natural or artiflcial, and, if a county obtalns the money or 
property of others without authority, the law, independent of any statute, 
will compel restitution or compensation.' " 

In Chapman v. Douglas Co., 107 U. S. 348, 356, 2 Sup. Ct. 62, 69, 
27 L. Ed. 378, 381, Mr. Justice Matthews, speaking for the suprême 
court, discusses propositions essentially like those now under con- 
sidération, and says in part : 

"The princlple was applled in the case of MorviUe v. Society, 123 Mass. 
129, 137, 25 Am. Rep. 40, 43, where it was said: 'The money of the plaintifC 
was taken and is still held by the défendant under an agreement which it Is 
contended it had no power to make, and which, if it had power to make, it 
bas whoUy failed on its part to perform. It was money of the plaintiff, now 
in the possession of the défendant, which in equity and good conscience it 
ought now to pay over, and which may be recovered in an action for money 
had and received. The illegallty is net that which arlses where the contract 
is in violation of public policy or of sound morals, and under which the law 
will give no aid to either party. The plaintiff himself is chargeable with 
no illégal act, and the corporation is the only one at fault, in exceeding its 
coi-porate powers by making the express contract. The plaintiff is not seek- 
ing to enforce that contract, but only to recover his own money, and prevent 
the défendant from unjustly retaining the beneflt of its own illégal act. He 
is doing nothing which must be regarded as a necessary afflrmance of an 
illégal act.' The décision of this court in Hitchcock v. City of Galveston, 96 
U. S. 341, 350, 24 L. Ed. 659, 662, covers the very point. There a recovery 
was allowed for the value of the beneflt conferred upon the municipal cor- 
poration, notwithstanding, and Indeed for the reason, that the contract ta 
pay in bonds was held to be illégal and void. 'It matters not,' said the «ourt, 
'that the promise was to pay in a manner not authorized by law. If pay- 
ments cannot be made in bonds, because thelr issue is ultra vires, it would 
be sanctioning rank Injustice to hold that payment need not be made at ail. 
Such is not the law.' " 

In the case of Read v. City of Plattsmouth, 107 U. S. 568, 2 Sup. 
Ct. 208, 27 L. Ed. 414, it appears that the city of Plattsmouth, a city 
of the second class, had issued its bonds in the amount of $25,000 ; 
the same being $10,000 in excess of the limit created by statute. 
Thèse bonds were sold, and the proceeds applied to the érection of 
a high school building. The législature of Nebraska subsequently 
passed a curative act providing that "ail bonds heretofore issued by 
any city of the second-class in good faith for the érection of or to 
procure the means for erecting a high school building within such 
city * * * shall be légal and valid." The primary question in- 
volved in the case was as to the validity of this last-mentioned act of 
the législature. The suprême court held the act to be valid, predi- 
catïng its décision upon the principle that although the bonds were 
in fact void, because in excess of the statutory limit, yet, as the city 
of Plattsmouth had received their proceeds, it was bound to make 
restitution, and accordingly held that the législation in question 
acted upon the remedy, and not upon the rights of parties; and in 
making this ruling the suprême court announced principles which 
are applicable to the présent case. Mr. Justice Matthews, in deliv- 
ering the opinion of the court, said : 

"In thé présent case the statute in question does not Impose upon the city 
ot Plattsmouth, by an arbltrary act, a burden without consent and consldera- 
111 r.—44 
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tlon. On thé contrary, npon the supposition that the bonds Issued as to ttie 
excess ovter $15,000 were vold because unanthorlzed, the clty of Plattsmouth 
recelved th« money of the plalntiffi In error, and appUed It to the purpose 
Intended, o£ building a school house on property, the tltle to whlch Is con- 
firmed to it by the very statute now clalmed to be unconstltutional; and an 
obligation to restore the value thuB recelved, kept, and used Immedlatdy 
arose. * • * As the clty of Plattsmouth was bound by force of the trans- 
action tb repay to the purchaser of Its vold bonds the considération recelved 
and used by it, or:a légal équivalent, the statute whlch recognlzed the exist- 
ence of that obligation, and, by conflrmlng the bonds themselves, provided a 
médium for enforcing it accordlng to the original intention and purpose, 
tannot be sald to be a spécial act conf errlng upon the clty any new corporate 
power."' 

In the case of Hedges v. Dixon Co., 150 U. S. 182, 14 Sup. Ct. 
71, 37 1,. Ed. 1044, the principle announced in Read v. City of Platts- 
mouth, supra, was fuUy recognized and approved; and after refer- 
ring to the prior adjudications of the court, consisting in part of the 
authorities hereinbefore referred to, the court said : 

'The eijfcunistances and conditions whlch gave the holders of the bonds 
an équitable right in those cases to recover from the munlclpallty the money 
whlch the bonds represented do not exist in the case now under considération, 
where the county recelved no part of the proceeds of the bonds, and no direct 
money beneifit, but merely derlved an incldental advantage arising from the 
construction of the rallroad, upon which advantage It would be Impossible 
for the court to place a pecunlary estlmate." 

The principles announced in the foregoing cases are also further 
recognized or applied in the foUowing: City of Parkersburg v. 
Brown, 106 U. S. 487, l Sup. Ct. 442, 27 L. Ed. 238; City of New 
Orléans v. Clark, 95 U. S, 644, 24 t,. Ed. 521 ; Hitchcock v. City of 
Galveston, 96 U. S. 341, 24 L. Ed. 659; Travelers' Ins. Co. v. City 
of Johnson City, 40 C. C. A. 58, 99 Fed. 633, 49 L. R. A. 123. 

The case now under considération by us shows ample power to 
create the, original indebtedpess in évidence of which the unauthor- 
ized and void bonds in question were issued, and also shows that 
the money de:rived from the sale of thèse bonds, to the full measure 
of their face, value, was received and employed by the school dis- 
trict for the purpose originally and lawfully intended, and that the 
district has bçen for a long time, and now is, enjoying the advantage 
çf a school building constructed with the money so secured. Thèse 
facts, in our opinion, bring the présent case squarely within the 
principles laid down in the long line of décisions hereinbefore refer- 
red to, and, by the authority 01 those décisions, entitle the plaintiff 
in error to recover in this action. The case of City of Parkersburg 
V. Brown, supra, is authority for his recovery, notwithstanding the 
fact that his assighor actually paid the money to the school district 
for the bonds in question. The court holds in the last-cited case 
tji^-t the holder of the boncjs, who purchased them from the original 
taker, succeeds to the same right of recovery on the implied obliga- 
tion which the original purchaser from the municipality enjoyed. 

This disposes of the main question in the case, namely, that the 
complaint stated a cause of action. 

It neçessarily. follows from the principles already announced that 
the adjudicatiQn in the prior action as to the validity of the bonda 
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themselves is not res adjudicata of the question involved in the prés- 
ent case. 

It is next contended that the remedy of the plaintiff is barred by 
the statute of limitations. The statute of Colorado requires that 
"ail actions of assumpsit or on the case, founded on any contract or 
liability express or implied shall be commenced within six years next 
after the cause of action accrued." Mills' Ann. St. § 2900. The 
complaint, which, for the purposes of this case, must be taken to be 
true, shows that the bonds in question were executed July i, 1892; 
that interest was paid thereon in accordance with the promise found 
in the coupons attached to the bonds on January i and July i, 1893 ; 
that défendant in error failed to pay the coupons maturing January 
ist and July ist of the years 1894, 1895, 1896, and 1897; that a spé- 
cial tax was duly assessed and levied for the purpose of paying ail 
interest coupons maturing on the bonds during the years 1894, 1895, 
and 1896; that the same remained a Hen and charge upon the tax- 
able property in the district until after the suit was instituted on the 
coupons in November, 1897; that during thèse years the school dis- 
trict repeatedly promised to pay the coupons representing the in- 
terest maturing in 1894, 1895, 1896, and 1897; that, because of a 
failure to keep the promises so made, suit was instituted November 
29, 1897, to recover on the past due coupons. The présent suit was 
instituted April 16, 1900, — more than six years after the bonds were 
purchased, but less than six years after the assessment, levy, and 
promises aforesaid were made. Plaintifï avers in his complaint that 
he had no intimation that the school district intended to repudiate its 
obligation on the bonds and coupons until its answer was actually 
fîled, repudiating the same, and that nothing was donc in the way 
of such répudiation until that time. The foregoing facts amount, in 
our opinion, to an élection on the part of the district to recognize, 
at least until it filed its answer, the bonds and coupons as valid 
obligations. It not only treated them as such by the significant act 
of levying a tax for their payment, but by repeatedly promising to 
pay the same. The légal as well as the highly moral obligation to 
pay interest on the money borrowed was such as fully warranted 
the district in recognizing the coupons as valid and binding obliga- 
tions. As long as the district so recognized the same, and elected 
to treat them as légal obligations, we know of no reason requiring 
the plaintifï to take any steps to rescind the contract, or obligating 
him to resort to the courts to enforce the implied obligation. It 
would be a harsh and thoroughly impracticable rule to establish that 
the holder of a claim against a municipality is bound by any consid- 
ération of statutes of limitations to take steps to rescind an express 
contract to pay the same, as long as the municipality itself recog- 
nizes such express contract as a valid and binding obligation. The 
eflfect of such a rule would be to permit the municipality to lull the 
holders of its obligations into inaction, and thereby, taking advan- 
tage of its own wrong, deprive them of a valuable right. It results, 
in our opinion, that plaintifï in error had a lawful right to institute 
suit to recover upon the implied obligation at any time within six 
years after the district repudiated the express obligation. We think 
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thîs -conclusion îs sùpported by the following authoritîes : Chapman 
V. Douglas Co., supra ; Merrill v. Town of Monticello (decided by 
the circuit- court of appeals for the Sixth circuit) i8 C. C. A. 636, 
72 Fed. 462; Morton v. City of Nevada (C. C.) 41 Fed. 582; Id., 
3 C. C. A. 109, 52 Fed. 350; Everett v. School Dist. (C. C.) 102 Fed. 
529; JEtna Life Ins. Co. v, Lyon Co. (C. C.) 82 Fed. 929; Id. (C. 
C.) 95 Fed. 325. 

It follows from the conclusions aiready reached that the trial court 
erred in sustaining the demurrer to the complaint and rendering a 
judgment in favor of the défendant. The judgment must according- 
ly be reversed, and the cause remanded for a new trial. 

THAYER, Circuit Judge, dissents. 



REYNOLDS V. MINK et al, 
(Cîlrcult Court of Appeals, Elghth Circuit. November 4, 1901.) 

No. 1,485. 

Raileoads— Collision tvith Hand Car— Action for Injtjrt. 

The complaint In an action against a railroad company alleged that 
plaintifC and others were constnicting a telegraph Une along defendant's 
rlght of way, and that through an arrangement made by the telegraph 
Company, for whom they were working, défendant fumished them with 
a hand car to use In goliig to and from thelr work oTer defendant's 
traek; that when they were comlng in from work one evenlug, and 
after ttiêy had entered the. city and were approaching the station, the 
hànd car was struck by tt train eomlhg from behind them, and throwu 
from the traek, killing one of the men and Injuring plalntifC; that the 
train was not on regular tlme, was running at a much greater speed 
than permltted by the city prdlnances, whlch were set ont, and that it 
failed to give any of the station or crosslng signais required by said 
ordinances, by reason of whlch facts plalntiffi and his companions, who 
were faelng the other way, dld not know of its approach untll they 
were stmck; also that the éngineer could hâve seen them for half a mile 
beforéstrlking thelr car. Iféld, that such complaint was not subject to 
a gênerai demnrrer on the ground that It did not state facts constltutlng 
a cause of action. 

In Errer to the Circuit Court of the United States for the Dis- 
trict of Colorado. 

S. E. Broime, for plairitiff in error. 

Wiilard Teller and C. C. Dorseyi for défendants in errer. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. This case was decided in the lower 
court on a demurrer to the complaint, which was pronounced insuffi- 
cient, and a judgment was rendered in favor of Oliver W. Mink 
and Thomas P. Wilson, reçeivers, who were the défendants below. 
The sole question presented by the record is whether the complaint 
which was filed by Joseph H. Reynolds against the reçeivers stated 
a cause of action. The complaint was, in substance, as follows: 
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The plaintiff alleged that in November, 1897, the Union Pacific Rail- 
way was in the possession of and being operated by certain receivers, 
who had been succeeded in office by Oliver W. Mink and Thomas 
P. Wilson as receivers ; that during said month the plaintifif was in 
the employ of the Western Union Telegraph Company, and was 
engagea for and in behalf of the latter company in the construction 
of a line of telegraph along the right of way of the Union Pacific 
Railway Company in the county of Weld, in the state of Colorado; 
that on the I7th day of November, 1897, he was working at a point 
about 10 miles north of the city of Greeley, in said county; that 
by an arrangement between the telegraph company and the receivers 
it was agreed that the receivers should furnish to thé employés of 
the telegraph company a hand car, and should permit them to use 
the track of the railway and the hand car to carry the employés of 
the telegraph company to and from their place of work; that in 
pursuance of said arrangement on the day last named the receivers 
did supply to the plaintiff and his colaborers a certain hand car for 
the purpose last aforesaid, to be used in carrying them to and from 
their place of work, and that the use of the hand car and the track 
of the railway was with the knowledge and consent of the receivers ; 
that on said day plaintiff and two other employés of the telegraph 
company, having finished their day 's work at a point about 10 miles 
north of the city of Greeley, started to return in the evening from 
said point to their boarding place in said city, using for that pur- 
pose the hand car and the track of the railway company, in compli- 
ance with the agreement aforesaid between the telegraph company 
and the railway company; that they were at the time exercising due 
diligence, and on their return had reached a point within the limits 
of said city, and within the yard limits of the railway company, and 
were proceeding carefuUy to the dépôt of said company, when a 
locomotive engine drawing a heavy train of passenger cars, which 
was owned, controlled, and operated by the receivers, came into the 
city of Greeley from the north, ran into and collided with the hand 
car upon which the plaintiff and his co-employés were riding, and 
threw said hand car off the track, killing one of the persons tliereon 
and severely injuring the plaintiff. It was further averred, in sub- 
stance, that at the time he sustained such injuries the plaintiff was 
not in the employ of the receivers, and was never in their employ, 
but was working for the telegraph company, and had no connection 
whatsoever with the management of the railway or with the opéra- 
tion of the trains thereon. The complaint also contained averments 
to the following effect : That there was a whistling post within the 
limits of the city of Greeley a short distance north of the point where 
the collision occurred, which had been provided as required by the 
ordinances of said city ; that the locomotive and train last aforesaid 
passed over numerous highways within and near the city of Greeley ; 
that it was run past said whistling post without sounding any whistle, 
or ringing any bell, or giving any warning whatever of its approach ; 
that it continued on its course within the city limits without giving 
any signal or warning of its approach until it struck the hand car; 
that said train was running at the time at a rate of speed not less 



691 111 FEBEKAL RàPORTER. 

than 30 miles an hour, — ail of which acts were in violation of the 
ordiriâiices of said city; that said train was not at the time running 
on schedule time, but was an hour atid a half late ; that neither the 
plaintiff nor his coemployés on said hand car had any notice of the 
approach of said train, nor had they any information that any train 
would be tpon the railway track at that hour coming from any direc- 
tion ; that the plaintifï and his companions had every reason to be- 
lieve and did believe that they werë operating the hand car in per- 
fect sâfety, and that they had a clear track to their point of destina- 
tion in thè city of Greeley ; that at the time of the accident the plain- 
ifï and his companions were propelling said hand car, and were 
standing on the same with their faces to the south, the direction in 
which they were moving, and that their backs were to said train ; 
that the përsons in charge of said train had a clear view of said 
hand car for more than half a mile before they struck the same, and 
by the exercise of ordinary care, or by giving the proper signal of the 
approach of the train, could easily hâve prevented the colMsion and 
avoided the accident; and that the acts so as aforesaid alleged were 
négligent, and were donc and performed by the operatives upon said 
train in recl^less disregard of human life and safety. Said complaint 
further alléged and set forth theréin certain ordinances of the city of 
Greeley, which, without stating the same in détail, made it the duty of 
every eji^neer in charge of a locomotive engine within the city of 
Greeley, when approaching a public crossing, street, or highway, to 
ring a bell, or cause the same to be rung, until the engine had cleared 
the crossing; also prohibiting every railroad company having a line 
of railroad running through said city frOm moving a train within the 
city limits at a greater rate of speed than six miles an hour; also 
requiring sùch railroad companies to place at the city limits a whist- 
ling post, and making it the duty of train operatives upon approach- 
ing said post tô blow the whistle. The plaintifï also averred that 
as the resuit of the collision his left shoulder was dislocated, both 
bones of his left arm were broken, his left wrist badly sprained, his 
entire body was wrenched and bruised, and that he had sustained 
damages in the sum of $io,C)00. 

After reading the complaint and examining the short brief with 
which we hâve been favored by learned counsel for the défendants 
in error, we hâve been unable to discover any defect in the com- 
plaint which would warrant us in holding the same to be insufhcient. 
It clearly states and describes acts of négligence committed by the 
employés of the receivers, and injuries sustained by the plaintifï in 
conséquence of such acts, which, if proven on the trial, would entitle 
the plaintiff to a judgment. We are of opinion, therefore, that the 
lower court erred in sustaining a gênerai demurrer to the complaint, 
based on the ground that it failed to aver facts sufïîcient to constitute 
a cause of action. 

The judgment below is accordingly reversed, and the cause is re- 
manded to the circuit court, with directions to enter an order over- 
ruling the demurrer and requiring the défendants to answer the com- 
plaint. 
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WAREBN-SCHARF ASPHAI/T PAVING CO. T. LAOLBDE CONST. CO. 

(Circuit Court of Appeals, Eighth Circuit November 4, 1901.) 

No. 1,542. 

CONTBACTS— Construction and Validity— Stipulation fob Right to Sdb- 
FBND Work in Building Railroad. 

Plalntlff contracted wlth défendant to fumish the materials and con- 
struct a Une of railroad. The contract contained a clause glving défend- 
ant the right at any time, and for any reason satlsfactory to It, to sus- 
pend the prosecution of the work, "either temporarily or permanently," 
on glving 10 days' notice, and further providlng that sueh suspension 
should not give plalntlff "any claim for damages therefor" agalnst de- 
fendant. After the work had been partly done, défendant gave notice, 
and suspended the same permanently. Eeld, that such provision was one 
■whlch it was compétent for the parties to make, and was valld and gov- 
emed their rights, and that under It plalntlff was entltled to reeover only 
the amount eamed under the contract to the date of suspension, with- 
out damages for loss of profits. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

WilHam Pierrepont Williams (James L. Blair and James A. Sed- 
don, on the brief), for plaintifï in error. 

James F. Meagher (Silas H. Strawn and Frederick S. Winston, 
on the brief), for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and LOCH- 
REN, District Judge. 

THAYER, Circuit Judge. The Warren-Scharf Asphalt Paving 
Company, the plaintifï in error, sued the Laclede Construction Com- 
pany, the défendant in error, upon a contract dated March 14, 1899, 
whereby the former company agreed with the latter company to fur- 
nish the materials and perform the necessary work and labor in the 
construction of a railroad from Peoria, 111., to East Clinton, in the 
State of Illinois. In one count of the pétition it was alleged that the 
défendant company was indebted to the plaintifï company in the 
sum of $11,159.12 for work actually done and performed in the exécu- 
tion of said contract, for which sum the plaintifï prayed judgment. 
In another count of the pétition it was alleged, in substance, that 
after work to the value of $11,159.12 had been performed, and on 
or about May 27, 1899, the défendant company, without any default 
on the plaintifï's part, abrogated the contract and refused to allow 
the plaintifï to proceed further in the performance of the same ; that, 
if the plaintifï had been allowed to perform its said agreement, it 
would hâve realized a profit in the sum of $130,000, for which latter 
amount it prayed judgment in addition to a judgment for the value 
of the work actually performed at the time the contract was abro- 
gated. The défendant company pleaded, in substance, that the con- 
tract in question contained the following provision, known as "Para- 
graph 12" : 

"The party of the second part (namely, the Laclede Oonstructlon Company) 
shall hâve the right at any time, and for any reason which may appear satis- 
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factory to sald party, to suspend the prosecntlon of the work embraced ta 
thls confefàct, elâer temporarlly or permanently, upon giving ten days' notice 
to the party of the first part (namely, the Warren-Seliarf Asphalt Paving 
Compant) of hls Intention so to do, in which event said party of Ihe flrst 
part shall be entltled to payment in full for the worls done by it up to the 
time of such suspension, subject to such déductions as are herein elsewhere 
provided for; ibut such suspension shall not give to the party of the first 
part any cïaim for damages therefor against sald party of the second part." 

The défendant company furthér pleaded that on May 27, 1899, by 
virtue of: the aforesaid provision of the contract, it notified the plain- 
tiflf to permanently suspend the prosecution of the work embraced in 
the contract ûpon the expiration of 10 days from said date, and that 
the plaintifif tilen and there agreed that it would suspend the prosecu- 
tion of the work, and agreed to waive the 10 days' notice required by 
the provisions of the contract. 

On the trial of the case the défendant company admitted an indebt- 
ednéss to thé âmount of $11,159.12 on account of work actually done 
at the time the contract was abrogated, and made a tender of that 
amount, whereupon a judgment was entered therefor on the second 
count. Upon an inspection of the contract the trial court ruied that 
the provision pf the contract abpve quoted empowered the défendant 
company to abrogate the contract on 10 days' notice without liability 
for damages, and, in accordance with that view of the case, directed 
a judgment to be entered in favor of the défendant company on the 
first count of the pétition, wherein the plaintifï sought to recover un- 
earnèd profits. The case wàs brought to this court upon a writ of 
errer by the plaintiff company. The sole question, therefore, which 
the record présents, is whether the trial court --operly construed the 
twelfth pafàgraph of the agreèment. We are of opinion that the 
clause of the contract in question was properly interpreted and en- 
forced by the trial court. Indeed, the meaning of the clause is too 
plain to adrriit of any controversy. The parties to the agreèment had 
in mind both a temporary and a permanent suspension of the work, 
and, in language which cannot be misunderstood, stipulated that the 
défendant company might suspend opérations under the contract, 
either temporarily or permanently (that is, abrogate the contract 
altogether), on 10 days' notice. And as if to make their purpose 
and intent more clear, and to put the matter beyond dispute, they 
ftirther agreed that, if opérations under the contract were suspended, 
the party of the first part should not hâve any claim for damages. 
In other words, the right was reserved by the défendant company 
to pût an end to the agreèment at any time on 10 days' notice, with- 
out liability for damages. It viras entirely compétent for the parties 
to enter into such an agreèment, and such stipulations are sometimes 
fdund in contracts for the construction of railroads, and for the do- 
irig of other work of a like character, where unforeseen events may oc- 
cùr to render a temporary or permanent suspension of the work both 
désirable and necessary. We perceive no reason whatever for in- 
dulg'ing in the assutaption that, when the parties agreed that the work 
might be suspended permanently at the élection of the défendant 
company, they did not mean what they said, but used the word "per- 
manently" in some neW and strange sensé. Nor do we perceive that 



QUEEN INS. CO. V. UNION BANK & TRUST CO. 

there is any force in another suggestion of counsel, — that because 
15 per cent, of the value of the entire work was to be retained by 
the défendant company until the whole work was completed, and that 
because the clause above quoted provides that, if the contract is sus- 
pended, payment in full for the work donc up to the time of such 
suspension shall be made, "subject to such déductions as are herein 
elsewhere provided for," and that because the amount of work ac- 
tually donc did not amount to 15 per cent, of the whole work con- 
tractèd for, therefore the plaintifï cannot recover anything in this 
action if the construction of the clause aforesaid which was adopted 
by the lower court prevails. Among the gênerai stipulations found 
in the agreement was one to the efïect that the défendant company, 
to protect itself against liens, might make payment for labor and 
supplies directly to any subcontractor, "and deduct the amounts so 
paid" to a subcontractor from any amount found to be due to the 
plaintifï company. The déductions referred to in clause 12 evidently 
hâve référence to such payments as may hâve been made to any sub- 
contractor for the purpose of protecting the défendant against liens 
at the time the work should be suspended. It has no référence 
whatever to the 15 per cent, of the total value of the work which was 
to be retained by the défendant company until the work was fully 
completed. Under the provisions of the contract, if it was abrogated 
on 10 days' notice it became the duty of the défendant company to 
pay the full value of ail the work done up to that time, deducting 
therefrom only such sums as might hâve been paid directly to sub- 
contractors to protect the work against liens. 

Finding no error in the record, the judgment below is accordingly 
affirmed. 
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(Circuit Court of Appeals, Sisth Circuit November 11, 1901.) 

No. 953. 

Insurance— AvoiDANCE of Pomct for Breach op Conditions — Estoppkl. 
Wtiere the owner of a marketable commodity applies to an agent of 
an insurance company for Insurance thereon, stating his purpose to 
obtain a warehouse receipt for the property, and to give such reeeipt 
together wlth the policy, to a thlrd party, as security for a loan, and 
has the loss made payable to the lender as his Interest may appear, the 
Insurer Is charged with knowledge of such purpose, and, after issuing 
the policy, cannot avoid the same on the ground that the prociu.-ing of 
the warehouse receipt and the pledging of the same effected a change 
In the ownership of the property which rendered the policy vold by its 
terms. 

Same — Agbnct— Effect of Custom. 

The owner of property applied to a flrm of insurance agents, repre- 
senting a number of companies, for insurance thereon. The flrm, — not 
desiring to write the insurance in one of its own companies, — in ac- 
cordance with a custom prevailing among the Insurance agents of the 
City, turned the application over to the agent of défendant, who issued 
the policy and delivered it to the 0rm, which pasted its business card 
thereon and delivered it to the insured, collecting the premium, which 
was paid to défendant; the commissions being divided between the two 
ageneies, as was the custom. The transaction was in good faith, and 
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thé Insured knew no other agent thereln than the flrm. Held, that the 
flrm was not bis agent In the transaction, but the agent of défendant, 
■whlçh muBt be presumed to bave had knowledge of the custom, and, by 
receiving the premium and assumlng the rlsk, ratifled the agency of 
the flrm tbrough whom the application was reçelved In accordauce with 
sucb custom. 

8. SaME— AdTlOS ON POLIOT— PABTIEg PlAINTTFF. 

Althongh iinder the state practlce a credltor to whom a losa under 
an Insurance poUcy Is made payable as hls Interest may appear may 
maintaln an action thereon In hls own name, the debtor In whose name 
the Insurance Is taken bas sucb an interest In the recovery as to make 
hlm a proper party plalntiff ; and In any event the défendant Is not 
prejudlced by the faet that the action Is brought In the name of the 
debtor for the use of the credltor, 'where the statute In sucb case makes 
the person for whose use the action is brought the real plaintUC of record, 
and a judgment otberwlse correct wUl not be reversed on appeal because 
of such fact. 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee. 

Thls action was brought to recover on an Insurance poUcy Issued by the 
Queen Insurance Company for $6,000 on a lot of Irlsh potatoes. Verdict and 
judgment were rendered in favor of the plalntiff. The facts pertinent to 
the mam issues are as foUows: "W. M. Jameson carried on a produce business 
in the city of NashvlUe, Tenu., under the name of the Nashville Produce 
Company. One B. B. Bond did a warehouse business in tbe same building. 
Murray & Oole were flre Insurance agents in NashvlUe, representing several 
companies. Nestor & Go. were the local agents of the Queen Insurance Com- 
pany. There was a custom among the local flre insurance agents of Nash- 
ville to the efCect that, if any of them reçelved an application for insurance 
which be did not wlsh to carry in one of bis companies, he might prépare a 
form, and the rlsk could be placed wlth other agencies. The agent Issuing 
the policy and the agent to whom the application had originally been made 
dlvlded the commission; the latter taklng two-thirds, and the former one- 
thlrd. Mr. Odll was the business manager of the produce company. On 
January 12, 1898, the day the policy In question was issued, he made applica- 
tion to Murray & Cole, at tbeir ofiBce, for a policy for $6,000 on 10,000 bushels 
of potatoes whlch the produce company had stored on tbe second floor of the 
building in whlch they were doing business. Tbe building was rented by 
B. B. Bond. Tbe produce company subrented it from hlm. Intending to 
efCect a loan, the produce company applied to Mr. Bond for a warehouse re- 
celpt for the potatoes, In order to borrow $6,000 from the Union Bank & 
Trust Company on sald receipt and an Insurance policy. The agent of the 
produce company stated to Murray & Cole the intention to procure Bond's 
wareihouSe receipt and the loan froni the trust company, secured by it and 
the poUcy of insurance. He also asked that the policy be written payable 
to the Union Bank & Trust Company as Its Interest mlght appear. Murray 
& Cole's elerk assented to thls, and stated that the produce company would 
bave to send ail the other policies to Murray & Cole's ofiSce, to bave tbem put 
in shape. After eCecting thls arrangement the produce company drew up its 
note to the Union Bank & Trust Company for $6,000. A warehouse receipt 
was written for 10,000 bushels of potatoes. Murray & Cole prepared a form 
of policy, and the insurance was written on "Irlsh potatoes, in bags, contalned 
in two-story brick, metal-roof building, sltuated at No. 149, on tbe west side 
of South Market sti'èet, Nashville, Tennessee; loss, if any, payable to the 
Union Bank and Trust Company as Its Interest mlght appear." Murray & 
Oole, not wishing to càrry the insurance in any of the companies of tbeir 
agency, took the form to Nestor & Co., the Nashville agents of the Queen In- 
surance Company, and the policy was prepared wlth tbe form attached as 
presented by Murray & Oole. That flrm pasted its business card on the 
policy and tumed It over to Mr. Jaméson, who took it to the Union Bank & 
Trust Company wlth the note for $6,000 and the warehouse receipt Thls 
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was done upon a prevlous understanding wlth the bank as to the making of 
the loan. The -wârehouse receipt was changea at the request of the bank, 
and in the desired form was delivered to the bank, together with the policy 
of Insurance, and the §6,000 was loaned to the produce company. Murray & 
C!ole received two-thirds of the commission on this insurance, and Nestor & 
Oo. one-third. Murray & Cole kept a record of the policy in their office. 
While it appears that Mr. Jameson knew that Nestor & Oo. were the agents 
at Nashville of the Queen Insurance Company, it does not appear that he 
had any deallngs with them in référence to this policy. The policy contained 
the condition that it should be void if the interest of the insured should be 
other than the sole, unconditlonal ownership of the property insured; llke- 
■wise If any change, other than by the death of the insured, should take 
place in the Interest, title, or possession of the subject of insurance, except 
change of occupants without increase of hazard, whether by légal process or 
judgment, or by voluntary act of the insured, or otherwlse. 

John J. Vertrees, for plaintifîf in error. 

M. T. Bryan and James S. Pilcher, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after making the foregoing statement, deliv- 
ered the opinion of the court. 

It is claimed that the poHcy of insurance in this case is avoided 
because at the time of the appHcation for and the issuance of the 
policy the property in question was owned by Jameson, doing busi- 
ness as the Nashville Produce Company, and was at that time in 
his possession ; that after the issuance of the policy the possession 
was transferred to Bond, and likewise the title transferred by the 
assignment of a wârehouse receipt to the Union Bank & Trust 
Company. There is no dispute in the testimony as to the good faith 
of Jameson in making the application to Murray & Cole, or that 
they were advised of the purpose of the assured as to the property 
to be covered by the policy. Murray & Cole were told that it was 
the purpose of the applicant to obtain a wârehouse receipt for the 
potatoes, and to give this receipt, together with the insurance policy, 
as security for a loan to the Union Bank & Trust Company. This 
knowledge, fairly and fully brought home to the agent of the com- 
pany, is the knowledge of the company; and, in view of this fact, 
it could not avail itself of such conditions as are rehed upon in the 
présent case as a défense to the action. Attributing the knowledge 
of the agent to the company, it could not accept the risk upon such 
représentations of the purposes of the assured, and then, because 
of conditions contained in the policy, avoid liability because of sub- 
séquent changes of possession or transfer of title, made exactly as 
the insured advised the company was his purpose to do when the 
policy was issued. The overwhelming weight of authority sustains 
this proposition, and we do not understand the learned counsel for 
the plaintifï in error to contend that if Murray & Cole were the 
agents of the Queen Insurance Company in the transaction, and 
had knowledge of the purposes for which the poHcy was taken out, 
the company could avoid its liability. The important question in 
this case is, whose agents were Murray & Cole? Were they the 
agents of the produce company or of the Queen Insurance Com- 
pany? The produce company sought to obtain a policy of insur- 
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ance upon this property. It had dealt with Murray & Cole, and 
knew thém to be the agents of a number of insurance companies 
in Nashville. The produce company did not apply to a broker to 
go out and obtain a poHcy of insurance. It sought persons dealing 
in insurance, and undertook to buy from them, as agents of the 
insurance companies, $6,000 of indemnity against loss by fire. In 
obtaining the amount of insurance the produce company had no 
go-between. It dealt as a principal with those who were dealing 
in insurance. Thé application was roade to persons known to hâve 
authority to receive applications and to issue policies of insurance. 
To thèse persons it made a fair and full statement of its purposes 
in procuring the insurance. The produce company employed no 
agent in the transaction. It received from Murray & Cole a policy 
upon which it paid the premium. It did not know that Nestor & 
Co. were in the transaction, and never had dealings with them con- 
cerning it. It ^pbtained the policy of insurance from the agents 
to whom it applied. So far as the produce company is concerned 
in the payment of the premium and the obtaining of the policy, 
it is as though Murray & Cole had issued a policy in oiie of their 
own companies. How stands the transaction in view of the part 
the Queen Insurance Company has taken in it? A custom pre- 
vailed in Nashville, which it must be presumed to hâve known, 
permitting agents to place insurance with other companies, dividing 
the commissions. Nestor & Co. turned over this policy to Murray 
& Cole, who received two-thirds of the commission. By them it 
was delivered to the insured, with the imprint of Murray & Cole 
thereon. The insurance company received the premium and as- 
sumed the risk. We see no reason why the gênerai principle that 
an agency may be ratified is not applicable to this case. By accept- 
ing the risk and receiving the premium the Queen Insurance Com- 
pany ratified the action of Murray & Cole in issuing the policy. 
By this ratification it made them its agents for the purpose of issu- 
ing this policy as eflfectually as it would hâve done had Murray & 
Cole been its regular agents in Nashville. Thèse conclusions are 
supported by a number of wèll-considered cases. May v. Assur- 
ance Co. (C. p.) 27 Fed. 260 ; Mesterman v. Insurance Co., 5 Wash. 
St. 524, 32' Pac. 458, 34 Am. St. Rep. 877; McGraw v. Insurance Co., 
54 Mich. 145, 19 N. W. 927 ; McElroy v. Insurance Co., 36 C. C. 
A. 615, 94 Fed. 990; Insurance Co. v. Hartwell, 123 Ind. 177, 24 
N. E. 100; Insurance Co. v. Wiard, 59 Neb. 451, 81 N. W. 312. 
In the case of Insurance Co. v. Ewing, 32 C. C. A. 532, 90 Fed. 
217, decided in this court November 9, 1899, it was held, under cir- 
cumstancès similar to those in the présent case, that the agent ob- 
taining the, policy was not the agent of the insured. Whether he 
was the agent of the insurance company was left undetermined, 
We think the reasoning in that case in harmony with the conclusion 
we havé reached. In the présent case the court left it to the jury 
to say Whether, in view of the language of ■ the policy and the cir- 
cumstanceà"' of the case, Nestor & Co. had knowledge of the in- 
tended purppses of the insured in référence to this policy. Upon 
the undisputed facts, we are of the opinion that the jury might 
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have been instructed that the knovvledge of Murray & Cole pre- 
vented the insurance Company from making the défense relied upon 
as to the subséquent changes of title and possession of the insured 
property. In this view, the instruction complained of worked no 
harm to the plaintiff in error. 

A further question is urged upon our attention, and concerns 
the manner in which the suit was prosecuted. The action was 
originally brought by the Union Bank & Trust Company, the Nash- 
ville Produce Company, and the Produce Company for the use 
of the Union Bank & Trust Company. The défendant demurred, 
contending that the Union Bank & Trust Company was the only 
party in interest entitled to recover upon the policy. The demurrer 
was sustained, and the plaintiff granted leave to amend, and to elect 
to sue either in the name of the Union Bank & Trust Company 
alone, or in the name of the Nashville Produce Company or W. M. 
Jarneson for the use of the Union Bank & Trust Company. It 
seems to be held in Tennessee that a mortgagee who insures the 
mortgaged property in the name of the mortgagor, loss payable 
to the mortgagee as his interest might appear, himself paying the 
premiums, where the mortgage debt exceeds the insurance, may 
sue alone upon the policy. Donaldson v. Insurance Co., 95 Tenn. 
280, 32 S. W. 251. Other well-considered cases hold that the party 
with whom the contract of insurance is made is at least a proper 
party to the action. He has an interest to see that the debt is paid. 
He is liable on the contract to the insurer. He may end the rights 
of the lienor, to whom the loss is to be paid as his interest may 
appear, by liquidating the debt, and has hence an interest in the 
action. Winne v. Insurance Co., 91 N. Y. 185; Williamson v. In- 
surance Co., 86 Wis. 393, 57 N. W. 46, 39 Am. St. Rep. 906. It is 
to be remembered that we are dealing with the question now in an 
appellate court, and the inquiry is whether there is substantial error 
in the record, to the préjudice of the plaintiff in error. If, under 
the Tennessee practice, the Union Bank & Trust Company were 
alone entitled to bring the action, what préjudice has resulted to 
the plaintifif in error by permitting the suit to be prosecuted in the 
name of the produce company for its use? The Tennessee Code 
provides (section 2795), "In ail suits prosecuted in the name of one 
person for the use of another, the person for whose use the suit is 
brought will be held the real plaintiff of record." Under this stat- 
ute the real party in interest was in court, and, if appellant's con- 
tention be correct, was entitled to the sole recovery in the case, 
It is effectually barred from any further recovery on the cause of 
action sued upon, and, assuming that it might have brought the 
action alone, the plaintiff in error has not been prejudiced, and a 
judgment otherwise correct should not be disturbed for this reason. 

Other errors assigned are not pressed in the argument. Find- 
ing no error in the proceedings of which the plaintiff in error may 
complain, the judgment will be affirmed. 
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, ' l4A:N0MHIÏt^ INS. CO. OF MANCHESTER, ENG., ▼. BARNARD. 

TRADERS' INS. 00. OF CHICAGO, ILL., v. SAMB. 

(Olféutt Court of Appeals, Eighth Circuit October 21, 1901.) 

Nos. 1,545, 1,546, 

1. Insurance— Adjubter—Authority of. 

An adjuster sent out by Insurance companies to détermine the amount 
of and settle an alleged loss la authorlzed to exercise tlielr option to pay 
the damages or to reconstruct or repalr the building Injured. 

3. Samk— Option to Rebuild— Whbn Ejçekcised. 

The option td pay the damages for an alleged loss or to rebuild the 
injured structure secured in pollcies of Insurance may be exercised by 
the companies at any time after thé loss and before the expiration of 
the tlme prescribed for Its exercise In the pollcies. 

8. Samb— Plans and Speciipioations— Réquest fob When Too Late. 

A request by an Insurance company for plans and speciflcatlons of a 
bumed building after It has exercised Its option not to rebuild, and after 
the amount of the loss has been flxed by the award of appraisers, is 
too late, and the f allure of the Insured to grant It Is no défense to an 
action on the pollcy. 

4. 8ame — Facts and Décision. 

An Insured building was bumed November 26, 1898. The prellmlnary 
proofs were dellvered December 20, 1896. The adjuster of the compa- 
nies nOtlfled the Insured oh January 5, 1897, that they would not rebuild. 
The award of the appraisers under the policy flxing the amount of the 
loss was published June 5, 1897. On June 18, 1897, the companies re- 
quested plans and spécifications of the burned building, Held, the de- 
mand came too late, a compllance "wlth it would hâve been useless, and 
the refusai of the insured to grant it constituted no défense to actions 
upon the pollcies and the award. 

6. CoNTBACTS and Remédies Qovernbd by Law dp State Whkre Former 
AHB Madb and Lattes are Administeked. 

Matters relating to the exécution and validity of contraets are govemed 
by the law of the place where they are made; matters relating to remé- 
dies by thè law of the place where suit is brought. A policy of Insur- 
ance covering prOperty in Illinois made and dellvered In Nebraska, and 
upon whlch action is brought in Nebraska, is subject to the law of Ne- 
braska relative to Interest uiwn the amount due thereon.i 

& Insubanoe— Payment dp Loss Whbn Due. 

Where a pollcy provides that the loss shall be payable 60 days after 
the delivery of proofs, and does not make the award of appraisers a 
part of the proofs, the damages are due immediately after the flling of 
an award subséquent to the expiration of the 60 days. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Charles J. Greéne and Ralph W. Breckenridge, for plaintiffs in 
error. 

Frank H. Gaihes (James E. Kelby and John A. Storey, on the 
brief), for défendant in error. 

Before SANBORN and THÀYER, Circuit Judges, and ADAMS, 
District Judge. 

1 What law governs Insurance pollcies, see note to Oorley v. Association, 
46 a 0. A. 287. 
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SANBORN, Circuit Judge. Thèse are actions against two insur- 
ance companies upon an award of appraisers under the provisions of 
their policies fixing the amount of the loss from the burning of a 
hôtel at Peoria, in the state of Illinois, which was owned by Lura D. 
Barnard, the plaintiflf below, and was insured against fîre by eight 
companies, two of which are the plaintiffs in error hère, the Lan- 
cashire Insurance Company of Manchester, England, and the Traders' 
Insurance Company of Chicago, 111. The défense of the Lancashire 
Company was that it demanded verifîed plans and spécifications of 
the hôtel injured, under the provisions of its policy, which requires 
the insured to furnish them if requested, and the plaintiff refused to 
provide them. The Traders' Company made the same défense, and 
also alleged that the suit against it was prematurely brought. To the 
défense that she failed to furnish plans and spécifications when re- 
quested, the plaintifif replied that this request was not made until 
after the award of the appraisers, which was dated June 15, 1897; and 
that long before this award was made the companies had notified her 
that they would not rebuild or repair the burned building. The trial 
developed thèse facts : The fire which injured the building occurred 
on November 26, 1896. On December 20, 1896, the plaintiff fur- 
nished to each of the companies proofs of loss. On January 5, 1897, 
the adjuster of the companies waited upon the husband and attorney 
in fact of the plaintiff, and negotiated for a settlement of the loss, 
which she had claimed in her proofs to be $19,876.65. During this 
negotiation the adjuster stated to Mr. Barnard that he would not 
pay the amount claimed by the plaintifif, and Mr. Barnard replied, 
"Go ahead and rebuild." The adjuster answered : "No ; we won't 
rebuild. Wherever we hâve rebuilt as companies jointly, it has cost 
us one-third more than it would you. But, if you will go into this ap- 
praisement, as soon as the appraisement is over I will write you a 
check on the companies' agents, and we will waive the 60-days time, 
and you can proceed to rebuild at once." Thereafter the parties 
entered into an agreement for an appraisement pursuant to the terms 
of the policies, and on June 15, 1897, the appraisers made an award, 
wherein they found the amount of the loss to be $19,681. On June 
18, 1897, the companies requested the plaintifif to furnish plans and 
spécifications of the building in order to enablé them to détermine 
whether they would pay the award or rebuild the hôtel. The plain- 
tifif refused to comply with this request. In this state of the case the 
court below instructed the jury that the déclaration of the adjuster 
in January, 1897, that the companies would not rebuild or repair was 
an élection on their part to pay the damages, and not to rebuild ; that 
the plans and spécifications at the time they were demanded, after 
the award had been made, could hâve been of no benefit to the de- 
fendants ; and that they must find a verdict against each of them for 
one-eighth of the amount of the award, with interest on the amounts 
due from the défendants in thèse actions at the rate of 7 per cent, 
per annum from August 16, 1897. This charge of the court and 
many other rulings are assigned as error, but the conceded facts of 
the case are such that, if this instruction was right, the other rulings 
of which complaint is made are immaterial, and the judgment below 
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must be ?if5rmed. The only real controversy in thîs court anses 
over the cprrectness of this instruction. 

It is contended that the déclaration of the adjuster in January, 1897, 
that the çompanies would not rebuild ûr repair, did not constitute an 
exercise oî their option to pay the damages or to rebuild, because the 
adjuster had np authority to make the élection, and because the çom- 
panies had no power to make it until after the award of the apprais- 
ers was publîshed. The argument in support of this position is 
based upon the following provisions of the contracts : The policy 
of the Lancashire Company provides that where fire occurs the in- 
sured shall within 60 days after the fire furnish proofs thereof, "and 
shall furnish, if required, verified plans and spécifications of any 
building, fixtures, or macjiinery destroyed or damaged"; that, in the 
event of a disagreement as to the amount of loss, the same shall be 
ascertained by appraisal, and that "the loss shall not become payable 
until 60 days after the notice, ascertainment,estimate,and satisfactory 
proof of the loss herein required hâve been received by this company, 
including an award by appraisers when appraisal has been required." 
It also contains provisions to the efïect that it shall be optional with 
the company to "take ail or any part of the articles at such ascer- 
tained or appraised value, and also to repair, rebuild, or replace the 
property lost or damaged with other of like kind and quality, within 
reasonable time, on giving notice within 30 days after the receipt of 
the proof herein required of its intention so to do"; that the com- 
pany "shall not be held to hâve waived any provision or condition of 
this policy, or any forfeiture thereof, by any requirement, act, or pro- 
ceeding on its part relating to the appraisal, or to any examination 
herein provided for" ; and that "no officer, agent, or other représenta- 
tive of this company shall hâve power to waive any provision or con ■ 
dition of this policy, except such as by the terms of this poHcy ma)- 
be the subject of agreement indorsed hereon or added hereto," nor 
unless such waiver is written upon or attached to the policy. The 
stipulations ; of the policy of the Traders' Company reserve to it the 
option to reconstruct the building or to pay the damages, and pro- 
vide for an appraisal of the amount of the loss in case of disagree- 
ment ; but they are not quite as favorable to the défendants as the 
provisions of the Lancashire Company's contract, and for that reason 
will not be set fprth at length. 

Upon the provisions of the policy of the Lancashire Company, 
which hâve been recited, counsel for the plaintiffs in error base an 
argument to the efifect that the attempted élection in January, 1897, 
by the adjuster, to pay the damages, and not to reconstruct the 
hôtel, was ineffectuai, because he had no authority to waive any 
provision of the policy, or to make the élection, and because the com- 
pany had no right or power to exercise its option until after the award 
of the appraisers had been published. But an adjuster is empowered 
to settle the.alleged loss. A settlement of the loss necessarily in- 
volves the exercise of the option to pay the damages sustained, or 
to rebuild or repair the building injured. The whole is always 
greater than, and includes ail its parts, and the authority to settle a 
loss includes the power to do any lawful act and to make any légal 



iANCASHIRE INS. CO. V. BAKUAED. 705 

contract to fix the amount of and to discharge the liability. An 
adjuster of an insurance company authorized to settle an alleged loss 
has the power to détermine its amount, and how, when, and where 
it shall be paid ; and hence he necessarily has the authority to déter- 
mine whether it shall be paid in money or by the reconstruction of 
the injured building, and the power to exercise the option of the Com- 
pany in that behalf. Snowden v. Insurance Co., 122 Pa. 502, 510, 
16 Atl. 22; Platt V. Insurance Co., 153 111. 113, 122, 38 N. E. 580, 
26 L. R. A. 353, 46 Am. St. Rep. 877. No provision of the policy 
forbids the exercise of this power, and hence no stipulation of the 
agreement is either violated or waived by its use. 

But the position upon which counsel seem to place their chief reli- 
ance is that the company had no power to exercise its option until 
after the award of the appraisers had been made. They sharply call 
attention to the fact that the policy provides that the loss shall not 
become payable until 60 days after the proof of loss, including the 
award of the appraisers, has been received by the company; and 
that it shall be optional with the company to repair or rebuild, upon 
giving notice of its intention so to do within 30 days after the receipt 
of the proof of loss; and they insist that it is only within this 30 
days that the option to rebuild can be exercised by the corporation. 
It may be conceded that, in the absence of any prior exercise of the 
option, the insurance company has until the expiration of 30 days 
after the publication of the award in which to make its choice. Lan- 
gan V. Insurance Co. (C. C.) 96 Fed. 710. But it does not foUow 
from this concession that the company had no right to exercise its 
option prior to the filing of the award. The provision of the policy 
which allows the company 30 days after the completion of the proofs, 
including the award of the appraisers, in which to détermine whether 
it will pay the damages or reconstruct the building, is a stipulation 
for the benefit of the company. It provides an extended period with- 
in which its option may be exercised, and it definitely fixes the 
termination of that period. But it does not prescribe or limit the 
time of its commencement. It does not prohibit it from making its 
choice at any time after the fîre and before the award. Any other 
rule would make an appraisal and award a condition précèdent to the 
exercise of this option at ail. This is not the true meaning of the 
stipulation, and was not the intent or purpose of the parties to the 
agreement. The fire occurred on November 26, i8g6. The pre- 
liminary proofs of loss, stating the claim of the plaintiff, were deliv- 
ered on December 20, 1896. They contained no appraisal, but no 
appraisal was necessary if the parties agreed upon an adjustment. 
The stipulation of the policy made it optional with the company to 
pay the damages claimed or to rebuild the hôtel. It had the same 
right to exercise that option at any time after the fîre that it had to 
exercise it within 30 days after the filing of the award of the apprais- 
ers. No stipulation of the policy was violated by its exercise in 
January, 1897. No power of the company was exceeded, and no 
right of any party to the contract was infringed. An insurance com- 
pany, which has the right, under its policy, to exercise an option 
to pay the damages or to reconstruct an injured building by giving 
lU F.-45 
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notice of its intention within 30 days after the receipt of proofs of 
loss, inckiding an award of appraisers, may make its choice at 
any time after the fire and before the expiration of the 30 days. 
Wynkoop v. Insurance Co., 91 N. Y. 478, 482, 43 Am. Rep. 686; 
Association v. Rosenthal, 108 Pa. 474, i Atl. 303; Insurance Co. 
V. Garlihgton, 66 Tex. 103, 18 S. W. 337, 59 Am. Rep. 613; Brady 
V. Insurance Co., 11 Mich. 425; Morrell v. Insurance Co., 33 N. Y. 
429, 88 Am. Dec. 396; Beals v. Insurance Co., 36 N. Y. 522; Heil- 
mann v. Insurance Co., 75 N. Y. 9. The déclaration of the ad- 
juster for thèse companies in January, 1897, that they would not 
rebuild the hôtel, was an exercise of the option of the companies 
to pay the damages, and not to rebuild or repair. The award of 
the appraisers on June 15, 1897, conclusively fixed the amount of 
the loss. After that date plans and spécifications of the building 
injured were useless for any purpose connected with the contracts 
of insurance, and the request to furnish them was unwarranted 
by the stipulations of the policy and futile. They could not aid the 
insurance companies to ascertain the amount of the loss which they 
should pay, because that was fixed by the award. They could not 
assist them to rebuild the property, because they had made their 
choice to pay the damages, and had irrevocably abahdoned their 
right to rebuild. The failure of the défendant in error, therefore, 
to furnish the plans and spécifications which were first requested 
after the company had exercised its option not to rebuild, and after 
the amount of the damages it had chosen to pay had been fixed, 
constituted no défense to thèse actions. 

The Traders' Company présents two other questions for our con- 
sidération. The plaintifï resided in the city of Omaha, in the state 
of Nebraska. She procured her insurance through brokers rési- 
dent in that city, who obtained the policy of the Traders' Company 
from its agents residing in the state of Illinois. The property in- 
sured was situated in the state of Illinois. The premium was paid 
and the policy was delivered in the state of Nebraska. The rate of 
interest in the state of Nebraska for default in the payment of 
moneys due upon contracts of this character is 7 per cent, per an- 
num, while the rate in the state of Illinois is 5 per cent, per annum. 
The circuit court instructed the jury to allow interest at 7 per 
cent, upon the defendant's share of the award from a date 60 days 
after its publication. It is claimed that this was an Illinois con- 
tfact, and that the défendant should not hâve been charged more 
than 5 per cent, interest upon the amount it owed. But the statute 
of Nebraska provides that "any person or firm in this state who 
shall receive or receipt for any money, on account of or for any 
contract of insurance tnade by him or them, or for any such insur- 
ance Company or individual aforesaid, or whO shall receive or receipt 
for money from other persons, to be transmitted to any such com- 
pany or individual aforesaid, for a policy or policies of insurance 
or any renewal thereof, although such policy or policies of insur- 
ance may not be signed by him or them, as agent or agents of such 
company, or who shall in any wise, directly or indirectly, make 
or cause to be made any contract or contracts of insurance, for or 
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on account of such company aforesaid, shall be deemed to ail în- 
tents and purposes an agent or agents of such company, and shall 
be subject and liable to ail the provisions of this chapter." Comp. 
St. Neb. 1893, c. 16, § 8. Under this statute the brokers in Omaha 
were the agents of the company. The policy of the Traders' Com- 
pany was delivered in the state of Nebraska to a résident of the 
state of Nebraska, who there paid the first premium. It was there- 
fore a Nebraska contract, to be governed and construed by the 
laws of that state. Matters relating to the validity and exécution 
of a contract are governed by the law of the place in which it is 
made ; those relating to the remedy by the law of the place in which 
the suit is brought. This contract was made in Nebraska, and the 
action upon it was brought in Nebraska. Therefore the rate of in- 
terest upon the amount due upon it was governed by the law of 
that state. Insurance Co. v. Russell, 77 Fed. 94, 100, 23 C. C. A. 
43, 48, 40 U. S. App. 530, 543; Society v. Winning, 58 Fed. 541, 
7 C. C. A. 359, 19 U. S. App. 173. 

Finally, counsel for the Traders' Company contend that the action 
against it was prematurely brought. It was commenced on July 19, 
1897. The award was made on June 15, 1897. The contention is 
that no action could be maintained under the policy until 60 days 
after the filing of the award. But a careful examination and analy- 
sis of the provisions of the policy of this company fails to disclose 
any provision which extends the time of payment until 60 days after 
the publication of the award of the appraisers. The Lancashire 
policy, as we hâve seen, expressly provides that the loss shall not 
become payable until 60 days after the proof of loss, including an 
award by appraisers when appraisal has been required. The Trad- 
ers' policy has no such provision. The stipulations of its contract 
are that it shall pay the damages resulting from the loss 60 days 
after the written notice and proofs shall hâve been made by the 
assured, unless the company shall hâve given notice of its inten- 
tion to rebuild, repair, or replace the property damaged or destroyed 
within that time ; that it has the option to repair, rebuild, or replace 
the property damaged within 60 days after receipt of the proofs, 
and that the proofs shall be delivered within 30 days after the loss 
has occurred. The proofs of loss were delivered on December 20, 
1896. The policy provided that the insured should produce plans 
and spécifications if requested, and that the loss should be payable 
within 60 days after the receipt of the proofs, unless the company 
exercised its option to rebuild within that time. No plans or spéc- 
ifications were called for. No notice of intention to rebuild was 
given within the 60 days. The necessary efifect of thèse provisions 
of the policy was that the damages would hâve become due at the 
expiration of 60 days from the receipt of the preliminary proofs of 
loss, to which no objection was made, had it not been for the dis- 
agreement relative to the amount of the loss and its appraisal under 
the policy. The resuit is that immediately upon the completion of 
the appraisal the Traders' Company's share of the award became 
due and payable. The 60 days after the production of the proofs 
mentioned in its policy had expired long beîore the award was 
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made, and as soon as that appraîsal was complète, and ttîe lîabîlîty, 
of the Company was fixed, its duty to discharge it became instant. 
The action against the Traders' Company was not prematurel^ 
brought, and the judgments below are afïirmed. 
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(Circuit Ciourt of Appeals, Sixtb Circuit. November 6, 1901.) 

No. 912. 

L Abatembnt— Statotort Action— Dbath of PiAiNTrPF. 

The question whether a cause of action created by a state statute sur^ 
vives tlie deatbi of tlie plalntlff, or of tlie person for whose benefit it is 
glven, is one of right, and not of procédure, and is governed by tlie 
statutes of the state givlng sueh rlght of action.» 

X WrongpuIi Dbath — Action xhudeb Tbnnbssbe Statuts — Abatbmbnt bt 
Dbath op Bbnbpiciabt. 

In an action for wrongful death brought by an adminlstrator under 
the Tennessee statute (Shannon's Code, §? 4025, 4026), which gives the 
right of action for the beneflt of the widow or chlldren or next of kin 
of the deceased, under the construction placed on such statute by the 
suprême court of the state it abates and the rlght of action is extin- 
gulshed on the death of the statutory beneficiary in -whose favor the 
right accrued, and who was the real party plalntifC, whether such bene- 
ficiary was one of those speciflcally mentioned, as the wife or a chlld, 
or the next of kln under the intestacy laws of the state. 

In Error to the Circuit Court of the United States for the Middie 
District of Tennessee. 

^ Thls action was brought by Kate G. Sanders, admlnlstratrix of Martin J. 
Sanders, deceased, against the Louisville & fJashville Rallroad Company, for 
negligently causlng the death of the deceased. The déclaration averred that 
Martin J. Sanders was unmarrled and without issue, and left survivlng hlm 
his father, Martin Sanders, hls motiier, one brother, and four slsters. Subse- 
quently an amended déclaration was flled, which averred that the father, 
Martin Sanders, for a valuable considération before thls suit was brought, 
had Bold and transferred hls rlght to the recovery In the case to the plaln- 
tlff, Kate G, Sanders, Indivldually, and in trust for her mother and brother 
and slsters. To the amended déclaration the défendant pleaded in abate- 
ment that the deceased, Martin J. Sanders, died unmarrled, without chlldren, 
leaving survivlng hlm as hls next of kln his father, Martin Sanders, who 
alone was entitled to recover damages for the wrongful death of said Martin 
J. Sanders, and that slnce the brlnglng of thls suit said father, Martin Sand- 
ers, had died. The plaintift demurred to thls plea in abatement The de- 
murrer was overruled, and, the plaintlfC refuslng to plead further, it was 
adjudged that the plea in âbatemènt was good, and the plaintifC's suit was 
dismlssed. : Thls action of the court in sustalnlng the plea in abatemeut and 
In dlsmissing the action of the plalntifE is assigned as error. 

John F. Allen, for plaintif! in error. 

J. W. Judd and Charles N. Burch, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judgeg. 

1 What law governs actions for death by wrongful act, see note to Burrell 
T. Fleming, 47 C. O. A. 606. 
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LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The right of action in the state of Tennessee for the négligent death 
of a human being is purely statutory. We must therefore look to 
the statute to détermine when and in whose favor the right of action 
survives, and by whom such an action may be brought, Railway Co. 
V. Lilly, 90 Tenn. 564, 18 S. W. 243 ; Loague v. Railroad Co., 91 
Tenn. 458, 19 S. W. 430; Railroad Co. v. Bean, 94 Tenn. 388, 29 
S. W. 370; Railv^ray Co. v. Hooper, 35 C. C. A. 24, 92 Fed. 820. 
This action was brought under sections 4025 and 4026 of Shannon's 
Revision, which are as follovvs : 

"Sec. 4025. The right of action which a person who dles from injuries 
recelved from another, or whose death is caused by the wrongful act, omis- 
sion or Itilling by another, would hâve had against the wrongdoer In case 
death had not ensued, shall not abate or be extinguished by his death, but 
shall pass to his widow, and, in case there is no widow, to his children or to 
his Personal représentative, for the benefit of his widow or next of Icin, free 
from the daims of creditors. 

"Sec. 4026. The action may be instituted by the Personal représentative ot 
the deceased; but, if he décline It, the widow and children of the deceased 
may, without the consent of the représentative, use his name in bringing and 
prosecuting the suit, on giving bond and security for costs, or in the form 
prescrlbed for paupers. The Personal représentative shall not, In such case, 
be responsible for costs, unless he sign his name to the prosecution bond." 

Section 4025 was construed by the suprême court of Tennessee as 
preserving only the deceased's right of action for the damage which 
he might hâve recovered for the wrong and injury donc him in case 
death had not ensued. Railroad Co. v. Burke, 6 Cold. 45 ; Trafford 
v. Express Co., 8 Lea, 96, 105. The pecuniary loss sustained by the 
widow or children or next of kin in whose favor the action survived 
was not recoverable in this statutory suit. To enlarge the measure of 
damages and the scope of the action, the act of 1883, c. 186, was 
passed, by which it was provided that the plaintiiï in such an action 
should, if entitled to damages, "hâve the right to recover for the 
mental and physical sufïering, loss of time and necessary expense re- 
sulting to the deceased from the personal injuries, and also the dam- 
ages resulting to the parties for whose use and benefit the right of ac- 
tion survives from the death conséquent upon the injuries received." 
Shannon's Code Tenn. § 4029. The next of kin for whose benefit the 
right of action survives are the real plaintiiïs, and the administrator, 
though made a necessary party plaintifif by the statute, is nevertheless 
a mère trustée and a nominal party. Webb v. Railway Co., 88 Tenn. 
119, 128, 12 S. W. 428; Loague v. Railroad Co., and Railway Co. v. 
Lilly, cited above; Railway Co. v. Hooper, 35 C. C. A. 24, 26, 92 
Fed. 820. The damages sustained by the deceased, as well as those 
sustained by the statutory beneficiaries, must be recovered in one 
action, brought by one authorized to maintain the suit by the express 
terms of sections 4026 and 4027, set out above. Loague v. Railroad 
Ce, 91 Tenn. 458, 460, 461, 19 S. W. 430. Inasmuch as the right of 
action survives only for the benefit of the beneficiaries designated 
in the statute, it is essential that the plaintiff's déclaration show that 
the suit is brought for the use and benefit of a statutory beneficiary 



710 111 FEDERAL REPORTER. 

in existence when the right of action accrued. Railway Co. v. Lilly, 
go Tenn. 564, 18 S. W. 243; Railroad Co. v. Pitt, 91 Tenn. 86, 18 
S. W. 118. In Railway Co. v. Hooper, 35 C. C. A. 24, 92 Fed. 820, 
we held that, inasmuch as the pecuniary damages recoverable for 
the loss sustained by the next of kin for whose benefit the action 
survives would dépend much upon the nearness and dependence of 
the beneficiary, a suit brought by an administrator for the benefit of 
one averred to be the next of kin entitled to the recovery was a différ- 
ent cause of action from that stated in an amendment substituting a 
différent beneficiary as the person for whose use the action was 
brought, and that a plea of the statute of limitations was good against 
the new action, which would not be good against the action as origin- 
ally brought. 

The déclaration in the case at bar averred that the deceased left 
neither a widow nor children, and that he left surviving a father, 
mother, one brother, and four sisters. Under this state of facts, the 
action could only be brought by the personal représentative of the 
deceased for the use and benefit of the father of the deceased, Martin 
Sanders, who, under the Tennessee statute of distribution, was the 
next of kin entitled to the sole benefit of the recovery. Did the 
cause of action die with the person of Martin Sanders, for whose sole 
benefit it had survived? For the plaintiflf in error it has been argued 
that, as Martin Sanders was the next of kin for whose benefit the 
right of action survived, the right to the recovery in the pending suit 
was a vested right which he might assign, and that the suit might be 
prosecuted after his death for the benefit of his assignées ; the amend- 
ed déclaration averring such an assignment to hâve been made. 
It is obvious that if Martin Sanders had a vested right in the recovery, 
capable of assignment, the action would not abate by his death, even 
if no assignment had been made, inasmuch as the benefit of the re- 
covery would inure to the estate of Martin, and be payable to his per- 
sonal représentative. It foUows that, if the recovery would inure 
to the benefit of either the personal représentative of Martin Sanders 
or of his assignées, the plea in abatement was erroneously sustained. 
The question as to whether a particular cause of action, dépendent 
upon a statute, survives the death of the plaintifï, or of the beneficiary 
for whose benefit the action is brought, is a question of right, and not 
procédure, depending upon the substance of the cause of action, and 
for its solution we must look to the statute of the state giving the 
right of action. Martin v. Railroad Co., 151 U. S. 673, 14 Sup. Ct. 
533, 38 L. Ed. 311. The défendant in error has cited and relied upon 
two cases construing the Tennessee statute under which the action 
was brought. Those cases are Loague v. Railroad Co., 91 Tenn. 
458, 19 S. W. 430, and Railroad Co. v. Bean, 94 Tenn. 388, 29 S. W. 
370. In the case first cited the action was brought by the widow of 
the deceased, who died pending the suit. It was sought to revive 
the action in the name of her personal représentative. This was de- 
nied upon the ground that no one could be the plaintiff in such an 
action but one authorized by the terms of the statute. The statute 
gave the right of action to the widow or children of the deceased, or 
to the Personal représentative of the deceased for the benefit of the 
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widow or children, if there were such and they declined to sue, or 
to the administrator for the benefit of the next of kin, if for want of 
widow or children the next of kin were the statutory beneficiaries. 
It is manifest that the administrator of the widow was not such a 
plaintifï as was authorized to sue under the statute. If the adminis- 
trator of the deceased had sought to revive the action for the benefit 
of the estate of the widow or of her assignées, the question would 
hâve been presented which arises hère. The case of Railroad Co. v. 
Bean is more in point, and is décisive of the question. The action 
was by the administrator of the deceased for the use and benefit of 
the widow, who was named as the statutory beneficiary. There was 
a judgment for the plaintifï. The défendant sued out a writ of error, 
pending which the widow died. A motion was made in the suprême 
court to abate the suit because of the death of the widow, who was 
sole beneficiary and the real plaintifï. The court said: 

"We think the exclusive statutory beneficiary was that person or class of 
persons who were entitled to the recovery at the death of deceased, when 
the cause of action accrued. In this case it was the widow, and, in the 
language of the statute, the right of action passed to her, or to the adminis- 
trator for her benefit. The right of recovery having once vested in the 
widow, It dld not pass upon her death to her personal représentative; neither 
did it revest in the next of lîin of deceased, for the reason that no provision 
is made in the statute for such contingency. The cause of action, upon the 
death of the person to whom it survived, or for whose benefit it might be 
prosecuted, was thereby extinguished." 

The suggestion that the case at bar may be distinguished froni Rail- 
road Co. V. Bean, because the statute specifically named the widow 
as the beneficiary, and that, in default of widow and children, resort 
must be had to the statute of distribution to ascertain the "next of 
kin" entitled to the recovery, has no substance in it. That is certain 
which can be made certain. The statute which préserves the right 
of action from extinguishment does so for the benefit of the statutory 
next of kin, — a person or class of persons determined and made cer- 
tain by the statute of distribution. In Railroad Co. v. Bean the 
Tennessee suprême court decided that an action brought by the ad- 
ministrator of the deceased for the benefit of the widow of the de- 
ceased, who, under the statute, was the sole beneficiary, abated as a 
conséquence of the death of the widow pending a writ of error. 
There can be no escape from holding that a like resuit must follow 
when it happens that the father is the statutory beneficiary for whose 
benefit the cause of action had survived. The assignment made by 
the father could not enlarge his rights. An administrator, under our 
law, takes title by assignment. If the right to the recovery would not 
pass to the administrator of Martin Sanders because the cause of 
action died with his person, it is clear that no assignment of the re- 
covery would préserve the cause of action after the death of the 
beneficiary. 

The case is governed by Railroad Co. v. Bean, and the judgment 
is afiirmed. 
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PATTON V. SOUTHERN RT. CO. 

(Circuit Court of Appeals, Fourth Circuit November 6, 1901.) 

Np. 366. 

1. ÂFFEAIi AHD EbROK— QUESTIONS RbVIKWABLE— QrAHTING NeW TbIAIi. 

The rule of the fédéral courts that the action of a trial court in grant- 
Ing or refusing a new trial Is not reviewable in the appellate court is not 
changea by the fact that such action was taken by the trial judge on 
his owû motion, or that he ref used to give his reasons theref or, in the 
absence of anything in the record showlng an abuse of the judicial dis- 
crétion vested in hlm. 

2. Samb— Effbct ov Reversal— Second Trial. 

A décision of the circuit court of appeals on the record before It that 
the case should hâve been submitted to the jury la not controlling upon 
the trial court in a second trial, where the évidence is différent. 
8. Trial— Direction of Verdict. 

The action of a trial court in directing a verdict for défendant in an 
action ' against a rallroad company for a personal injury sustained, on 
the évidence in the record, on the ground that such évidence was insuffl- 
dent to support a verdict for plalntlff. 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina. 

Théodore F. Davidson and F. A. Sondley, for plaintifï in error. 
Charles Price, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and MORRIS, 
District Judge. 

GOFF, Circuit Judge. At the November term, 1897, of this court, 
this case was remanded to the circuit court of the United States 
for the Western district of North Carolina, with instructions that a 
new trial be granted. The facts then shown by the record are fully 
stated in the opinion then filed, and only such matters as are addi- 
tional will be referred to now. Patton v. Railway Co., 27 C. C. A. 
287, 82 Fed. 979. The case, coming on to be further heard in said 
circuit court, was at the July term thereof, 1898, again submitted to 
a jury, when a verdict for the sum of $10,000 was returned for the 
plaintifï. The plaintifï below moved for judgment, but the court, 
declining to enter the same, ex mero motu set aside the said verdict. 
The plaintiff asked for permission to be heard on the matter of set- 
ting aside the verdict, but this the court declined to grant, and also 
refused to state the grounds on which the ruling setting aside the 
verdict was based. To this action of the court the plaintiff excepted. 
Afterwards, at the November term, 1899, the case was again tried 
before a jury, when, at the conclusion of the évidence, the court di- 
rected a verdict for the défendant below. To this action of the court 
exception was noted by the plaintifï, and bills of exception, in which 
were incorporated the évidence and the instructions given and re- 
fused, were duly prepared and signed. Judgment was rendered for 
the défendant, and a writ of error was asked for and granted. The 
assignments of error are numerous, relating chiefly to the refusai 
of the court below to give certain instructions as asked for by the 
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plaintiff in error ; but, from the view we take of this case, it will not 
be necessary to refer to many of them, for the reason that we think 
the court was clearly right, upon the évidence submitted to the jury, 
in directing a verdict for the défendant. 

The error assigned relating to the setting aside of the verdict 
rendered at the second trial is without merit ; for it is so weli settled 
that in the courts of the United States the granting of a new trial 
is within the discrétion of the court, and not subject to review, that 
it is even unnecessary to again state the point, or to cite authorities 
to sustain it. The fact that the court on its own motion set the 
verdict aside neither adds to nor detracts from the rule applicable 
to such matters. It is the usual and certainly the better practice 
for the court to give the reasons moving it to such action, but we 
are not able in this case to say that it is réversible error not to do so. 
The court below exercised the right confided to it, and, so far as this. 
writ of error is concerned, we must présume that its discrétion was 
used in a judicial manner. It is true that the plaintiflf below excepted 
to such action by the court, but it is also true that the record does 
not contain any of the testimony submitted to and considered by 
the jury; for no bill of exceptions was ever offered by which the 
same could hâve been preserved. 

We come now to examine the assignments of error necessary to 
be considered so far as the third trial is concerned. Did the court 
err in directing a verdict for the défendant? It is insisted that, be- 
cause this court held when the case was formerly hère that the record 
then disclosed "testimony sufficient to go to the jury," when the 
case was again tried it was absolutely essential that the jury shoulc' 
pass upon it. We do not think so. This court acted on the recorc 
then before it, passed upon the weight of and the inferences to be 
drawn from the testimony as it was before the jury at the first trial, 
and could not hâve intended to control the action of the court below 
concerning the facts as they should be disclosed by the évidence 
offered at a future trial. The case as presented to the court and 
jury at the last trial was quite différent from what it was when re- 
manded by this court. The record then shows that no évidence 
was offered by the défendant, and that on the conclusion of the 
plaintiff's testimony the court directed a verdict. Now the record 
shows not only that plaintiff's évidence was heard, but that a num- 
ber of witnesses, expert and otherwise, were offered and examined 
by the défendant; their testimony relating particularly to the ques- 
tions referred to by this court on the hearing of the former writ of 
error. It must be kept in mind that this court, when the case was 
last hère, found no proof of négligence on the part of the défendant 
in not providing safe machinery and appliances, and it is plain from 
the case as it now appears that the court below was warranted in so 
finding at the last trial. The attention of plaintiff and défendant had 
been particularly called by the opinion of this court to the character 
of the track and to the grade at the point at which the accident oc- 
curred. Witnesses were examined with spécial référence to the 
track, the grade, the curve, and the guard rail ; and the court there- 
fore had information on those spécial points not before in the record, 
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which, taken în connection with the fact that there was no defect in 
the machinery and appliances, was clearly décisive of the issues 
joined. And it is, we think, beyond question that it was the care- 
lessness of the plaintiff, and the disregard by him of the rules that 
had been issued by défendant for his guidance at the very point 
where the accident occurred, that caused the running away of the 
train and the injury complained of. This being so, if a verdict had 
been rendered for the plaintifï, should it hâve been permitted to 
stand? We think not. Then why was it not the duty of the court 
to direct a verdict for the défendant? We are told by the suprême 
court of the United States that : 

"Before the évidence Is left to the jury, there Is or may be In every case a 
prellmlnary question for the judge, not whether there Is literally no évidence, 
but whether there Is anyupon whlch a jury can properly proceed to find a 
verdict for the party produclng It, upon whom the burden of proof is Im- 
posed." Oommissloners v. Clark, 94 U. S. 278, 284, 24 h. Ed. 59, 61. 

We give to the plaintifï below the most favorable view of ail the 
évidence before the jury, and still, from that évidence, and from ail 
the reasonable inferences to be drawn therefrom, we are unable to 
say that under the law a verdict should hâve been found in his favor. 

Affirmed. 



REBD V. PBNNSÏLVANIA 00. 

(Circuit Court of Appeals, SIxth Circuit. October 9, 1901.) 

No. 1,017. 

1. CosTs — AppelIjAtb Phooeedings— Right to Prosbchte in Forma Patjpbris. 

Act July 20, 1892 (27 Stat. 252), which provides that any citizen of the 
United States entitled to commence any suit or action in any court of 
the United States "may commence and prosecute to conclusion" any 
such suit or action wlthout beIng required to prepay fées or costs, or to 
give securlty therefor, upon filing an affldavlt of poverty, and which also 
provides that he may avoid a demand for fées or securlty pending an 
action by a like affldavlt, applies to proceedings on appeal or wrlt of 
error, which are wlthln Its equlty, and not excluded by its letter. 

2. Samb — Afpidavit of Povebtt — Sufficiency. 

An affldavit of poverty made by a plaintiff who sues, as adminlstra- 
trlx of her deceased husband, to recover damages for his wrongful death, 
under a state statute which gives tbe rlght of action in favor of the 
widow and chlldren of the deceased, should show that nelther the estate 
nor the beneflclaries of the action are able to prepay or secure the costs. 

3. Appeal— Printing Briefs. 

A circuit court of appeals wiU not suspend the rule requlrlng prlnted 
briefs In favor of an appellant prosecutlng the appeal in forma pauperis 

On Motion to Dismiss Writ of Error. 

Wellington Stilwell, for the motion. 

Before LURTON and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge. The plaintifï in error has filed a 
transcript of the record from the court belowj and a pétition pray- 
ing to be allowed to prosecute her writ of error in forma pauperis, 
as provided by the act of congress of July 20, 1892 (27 Stat. 252), 
and that she be relieved from making the deposit for costs required 
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by rule i6 (31 C. C. A. c, 90 Fed. c), and also the deposit for print- 
ing the record required by rule 23 (31 C. C. A. cii., 90 Fed. cii.)- 
The act of congress is in thèse words: 

"Be it enacted by the senate and house of représentatives of the United 
States of America, in congress assembled, that any citizen of the United 
States, entitled to commence any suit or action in any court of the United 
States, may commence and prosecute to a conclusion any such suit or action 
without being required to prepay fées or costs, or glve security therefor be- 
fore or after bringing suit or action, upon filing in said court a statement 
under oath, in writing, that, because of his poverty, he Is unable to pay the 
costs of sald suit or action which he is about to commence, or to give 
security for the same, and that he believes he is entitled to the redress he 
seelîs by such suit or action, and setting forth briefly the nature of his 
alleged cause of action. 

"Sec. 2. That after any such suit or action shall hâve been brought, or 
that is now pending, the plaintifC may ans-wer and avoid a demand for fées 
or security for costs by filing a like affidavit, and willful false swearing in 
any affidavit provided for in this or the previous section, shall be punishable 
as perjury as in other cases. 

"Sec. 3. That the officers of court shall issue, serve ail process and perform 
ail duties in such cases, and witnesses shall attend as in other cases, and the 
plaintifC shall hâve the same remédies as are provided by law in other cases. 

"Sec. 4. That the court may request any attorney of the court to represent 
such poor person, if it deems the cause worthy of a trial, and may dismiss 
any such cause so brought under this act if it be made to appear that the 
allégation of poverty is untrue, or if said court be satisfled that the alleged 
cause of action is frivolous or mallcious. 

"Sec. 5. That judgment may be rendered for costs at the conclusion of the 
suit as in other cases: provided, that the United States shall not be liable 
for any of the costs thus incurred." 

I. Appellate proceedings are within the equity of this statute, 
and not excluded by its letter. The language of the first section 
of the act is, "may commence and prosecute to a conclusion," and 
by the second section the act is made to apply at any stage of a 
pending action. Whether a writ of error or appeal be regarded 
as the commencement of a new action, or as a continuation of the 
original suit, it is equally plain that the benefits of the act are ex- 
tended to the appellant or plaintiff in error, who may "avoid a de- 
mand" for prepayment of costs, or for a security for their payment, 
by showing that, owing to hi§, poverty, he is unable to pay such 
costs or secure same. This construction is the one placed upon 
this act by this court in a number of unreported instances, and is 
the construction which the act has generally received in this cir- 
cuit. Thus, in FuUer v. Montagne (C. C.) 53 Fed. 206, Judge Key 
held that the right to prosecute the suit "to a conclusion" involved 
the right of appeal, and that upon the filing of the proper affidavit 
an appeal should be allowed without bond. In Brinkley v. Rail- 
road Co. (C. C.) 95 Fed. 345, Judge Hamrnond held that the act 
applied to appellate proceedings, but denied the right of the plain- 
tifif to prosecute an appeal in the particular case in forma pauperis, 
because the court deemed the plaintiiï's suit "unworthy of a trial," 
and the appeal prayed vexations and frivolous. The plaintiflf ap- 
plied to this court for a writ of mandamus to compel the allowance 
of an appeal. An alternative writ was denied, and an order was 
entered dismissing the pétition, which recited that the writ was 
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denied on the ground that Judge Hammond, "in denying to tHe re- 
later the right to an appeal as a poor person, without giving the 
usual bond, was exercising his lawful discrétion to prevent the 
continuance of a proceeding in forma pauperis, of which the court 
plainly had no jurisdiction, and which was utterly frivolous and 
vexatious in character." It îs further recited in the judgment of 
this court that "this order is based on the ground set forth in the 
opinion of Judge Hammond in Brinkley v. Railroad Co. (C. C.) 
95 Fed. 345, in the second branch thereof, beginning on page 352." 
There has been some difiference of opinion in other circuits, but 
the decided weight of opinion is in accord with the view we hâve 
indicated. Thus, in Columb v. Manufacturing Co. (C. C.) 76 Fed. 
198, it was held that, upon the plaintiiï filing an afïidavit, he was 
entitled to his appeal, and to a copy of the transcript for filing in 
court of appeals. The opinion was on the circuit, and was con- 
curred in by Putnam, circuit judge, and Nelson, district judge. 
Subsequently the court of appeals for the First circuit held the act 
to apply to proceedings by appeal or writ of error in the circuit 
court of appeals. Volk v. B. F. Sturtevant Co., 99 Fed. 532, 39 
C. C. A. 646. In Wickelman v. A. B. Dick Co., 85 Fed. 851, 29 
C. C. A. 436, the circuit court of appeals for the Second circuit preter- 
mitted the question by ruling that the appellant was not a pauper, 
because it appeared that he was in receipt of a salary of $20 par 
week, and paid $200 per year house rent. He was, however, al- 
lowed to perfect his appeal by giving the necessary security. In 
the case of The Presto, 93 Fed. 522, 35 C. C. A. 394, the court 
of appeals for the Fifth circuit held that the act did not apply to 
appellate proceedings. We are not advised that there are any other 
reported cases in accord with the décision last cited. 

2. The affidavit in this case is defective in this : The suit is that 
of the widow and administratrix of Frank Reed, who sues for dam- 
ages conséquent upon the tortious killing of her intestate and hus- 
band. Under the Ohio statute authorizing such an action, the 
damages recoverable are for the benefît of the widow and children 
of the deceased, and they are the real parties in interest. Bâtes' 
Ann. St. Ohio, § 6135. The benefîciaries and real parties in inter- 
est are therefore the widow and the children of the deceased. The 
afïidavit shows sufficiently the poverty of the widow, but is de- 
fective in not making a like showing in behalf of the children of 
the deceased. Boyle v. Railroad Co. (C. C.) 63 Fed. 539. 

3. It m^y be that the estate of the deceased is able to prepay 
the costs of the writ of error, or secure the same. If so, the act 
would hâve no application. The affidavit makes no showing as 
to the value of the estate of which the plaintiff is administratrix. 
The application is for thèse reasons denied, but without préjudice 
to its renewal upon an affidavit showing that the estate of the de- 
ceased, as well as the beneficîaries, is unable to pay the costs or 
give security. 

4. The application to suspend the rule in respect to printing 
briefs must be denied. That is an expense usually borne by coun- 
sel primarily, and constitutes an item of expense between counsel 
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and client. The importance of such briefs to the attainment of a 
proper understanding of the merits of the case justifies us in ex- 
pecting that the attorney who has advised the suing out of this 
writ of error will not désert the cause, or décline to comply with 
the rule requiring a printed brief. If we are in error about this, 
we will appoint an attorney to conduct the suit, upon being applied 
to, under the power conferred by the fourth section of the act. 
Whelan v. Railroad Co. (C. C.) 86 Fed. 219. 



In re GAYLORD et al. 
(District Court, E. D. Missouri, B. D. November 29, 1901.) 

1. Bankruptct — AssETS OF EsTATE — Membbrship IN Stook Exchange. 

A bankrupt's membership in a stock excliange Is property, and Its 
money value, subject to the restrictions imposed upon such membership 
by the laws of the association, constitutes assets of his estate. 

2. RULKS OF EXCEANGE — EfPECT OP EXPULSION DP MeMBEE. 

The constitution of the St. Louis Stock Exchange provides for the 
expulsion of members who are found guilty of fraud by the govemlng 
commlttee, and that their membership "shall be dlsposed of by the com- 
mittee on admissions." There is no provision as to what shall be done 
with the proceeds, but, in case of the death of a member, the proeeeds 
of his membership are to be used to pay any indebtedness due the asso- 
ciation or its members, so far as required for that purpose, the remain- 
der, If any, to be paid to his estate, and. In case of a member's suspen- 
sion for insolvency and his failure to become reinstated under the rules, 
his membership is to be sold, and the proceeds paid pro rata to his cred- 
Itors on the exchange. A firm of brokers, who were members of the 
exchange, became Insolvent, and were adjudged bankrupts. They were 
Bubsequently found guilty of fraud by the commlttee, and were expelled, 
and their seats sold by the exchange. Held that. In the absence of any 
spécifie provision therefor, the expulsion of a member could not be con- 
sidered as forfeiting to the exchange his property rights in his seat, and 
that the proceeds of the bankrupt's membership, after paying any claims 
of the exchange or its members, were assets of their estâtes to which 
their trustée was entltled. 

In Bankruptcy. On pétition by trustée asking order directing the 
treasurer of the St. Louis Stock Exchange to deliver to him the net 
proceeds realized from sale of the seats of the bankrupts in the ex- 
change. 

George D. Reynolds, for trustée. 

J. Clarence Taussig, for treasurer of stock exchange. 

SHIRAS, District Judge. From the record and évidence sub- 
mitted in this case, it appears that Samuel A. Gaylord and John 
H. Blessing, prior to March 20, 190 1, were engagea in business as 
stock brokers in the city of St. Louis, under the partnership name 
of Gaylord, Blessing & Co., and in their individual names they held 
seats or memberships in the St. Louis Stock Exchange. It further 
appears that on a pétition in bankruptcy duly filed against the fîrm 
the partnership and its members were duly adjudged bankrupts in 
this court on the I7th day of April, 1901, and Charles W. Holt- 
camp was named and appointed trustée of the estâtes of the bank- 
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rupts. It is further shown that, having become insolvent, Samuel 
A. Gaylord and John H. Blessing were, on or about March ii, 1901, 
suspended from their rights in the stock exchange, and, charges of 
fraud having been preferred against them, the same were investi- 
gated by the governing committee of the exchange, in accordance 
with rules of the association, and on the gth day of October, 1901, 
the named parties were expelled from the exchange, and there- 
upon, on the i2th day of November, 1901, the committee on admis- 
sions sold the memberships or seats in the exchange held by the 
bankrupts for the net sum of $4,460, which amount is now held by 
Benjamin C. Jinkins, the treasurer of the stock exchange. 

For the purpose of settling the question whether the trustée is 
entitled to' the money thus realized from the sale of the member- 
ships formerly belonging to the bankrupts, the trustée has filed a 
pétition reciting the facts, and asking an order upon the treasurer 
of the stock exchange, directing him to pay the money in his hands 
to the trustée; and to this pétition Benjamin C. Jinkins, as treas- 
urer of the stock exchange, answers that the proceeds of the 
sales of the memberships belong to the stock exchange, and do not 
form a part of the assets of the bankrupt. 

TheSt. Louis Stock Exchange is not a corporation, but is an as- 
sociation, of individuals, having a constitution and by-laws for the 
government thereof ; it being declared in article 11 of the constitution 
that "the purpose for which the exchange is formed is to establish 
and maintain a salesroom in which its members may meet and con- 
duct the business of buying and selling bonds, stocks, and other 
securities, and lending money, and to estabhsh and enforce rules 
and régulations governing the same, and to encourage among its 
members in their dealings with each other, and with the public, 
honorable and uniform business methods in the conduct of such 
business." It is further provided that the total membership shall 
be limited to 50 members; that the initiation fee shall be $100; that 
any member who fails to comply with his contracts or becomes in- 
solvent shall immediately so inform the président, and shall be sus- 
pended until after having settled with his creditors, when he may be 
reinstated by the committee on admissions; that, if any suspended 
member fails to settle with his creditors and apply for reinstatement 
within one year from the time of his suspension, his membership 
shall be disposed of by the committee on admissions, and the pro- 
ceeds thereof be paid pro rata to his creditors on the exchange, as 
allowed by the arbitration committee ; that the governing committee, 
by a two-thirds vote, may extend the time for settlement and rein- 
statement of a suspended member; that a member shall hâve the 
right to transfer his membership under certain defined restrictions, 
including the payment of ail debts and obligations due to other mem- 
bers of the exchange out of the proceeds realized from the sale of 
the memberships; that when a member dies, being in debt to the 
exchange or any member thereof, his membership may be dis- 
posed of by the committee on admissions, and after paying the 
claims of the exchange, and the members thereof, the balance left 
shall be paid to the légal représentative of the deceased ; and that 
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"should any member be guilty of fraud, of whicb tHe governing 
committee shall be the judge, he shall, upon conviction thereof by 
a vote of two-thirds of the members of said committee présent, be 
declared by the président to be expelled, and his membership shall 
be disposed of by the committee on admissions." 

Under thèse provisions of the constitution of the stock exchange, 
it is claimed by the trustée that the memberships held by the bank- 
rupts formed part of the assets of their estâtes, and on behalf of the 
exchange it is claimed that, having been expelled, the bankrupts for- 
feited ail claim to, or right in, the proceeds realized from the sale of 
the memberships. 

In Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264, a case involving 
the sale of a membership in the San Francisco Stock and Exchange 
Board, it was held by the suprême court that : 

"There can be no doubt that the incorporeal right which Fenn had to this 
seat when he became bankrupt was property, and the sum realized by the 
assignées from Its sale proves that It was valuable property. Nor do we 
think there can be any reason to doubt that, if he had made no such assign- 
ment, it would hâve passed, subject to the rules of the stock board, to hla 
assignée in bankruptcy, and that if there had been left in the hands of the 
défendants any balance after paying the debts due to the members of the 
board, that balance might hâve been recovered by the assignée." 

In Sparhawk v. Yerkes, 142 U. S. i, 12 Sup. Ct. 104, 35 L. Ed. 
915, it is said: 

"In Hyde v. Woods, 94 U. S. 523, 24 L. Ed. 264, it was ruied that the owner- 
ship of a seat in a stock and exchange board is property, not absolute and 
unqualifled, but limited and restricted by the rules of the association; that 
such rules, in imposing the condition upon the disposition of membership 
that the proceeds should be flrst applled to the beneflt of créditer members, 
are not open to objection on the ground of public policy, or because in viola- 
tion of the bankrupt aet; and that, in the case of the bankruptcy of a mem- 
ber, his right to a seat would pass to his assignées, and the balance of the 
proceeds, upon sale, could be recovered for the beneflt of the estate. While 
the property is peculiar, and in its nature a Personal privilège, yet such value 
as it may possess, notwithstanding the restrictions to which it is subject, is 
susceptible of being realized by creditors." 

Under thèse décisions, it must be held that the question whether 
the memberships held by the bankrupts in the St. Louis Exchange 
can, in any sensé, be treated as assets of the estâtes represented by 
the trustée, is dépendent upon the provisions of the constitution of the 
exchange. Thèse memberships are property of such a nature that 
unless the bankrupts, by reason of their expulsion, had forfeited 
ail right or interest therein, the trustée would become entitled to the 
net proceeds realized from the sale thereof, and therefore the ques- 
tion to be determined is whether the constitution of the exchange dé- 
clares that, upon expulsion of a member, his interest in his member- 
ship is wholly forfeited to the exchange. In determining this ques- 
tion, it must be borne in mind that the membership represents 
at least two distinct rights ; the one being the personal privilège of 
conducting business on the floor of the exchange, with the ad- 
vantages thereto pertaining, and the other is the ownership of a 
right to the money value of the membership, and both of thèse 
rights are subject to the restrictions which are contained in the con- 
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stitution of the association. In cases of suspension, tHe right to 
transact business as a rnèbibèr of the exchange ceases, and, unless 
the mèmbèr is reinstated, is wholly terminated. In case of the 
death of a member, this right to transact business of course ceases, 
and in cases of expulsion this right is at an end. In cases of sus- 
pension, if the party is not reinstated within one year, or such 
longel" time as may be granted him by the governing committee, 
then his mémbership is to be disposed of by the committee on admis- 
sions, and the proceeds realized therefrom are to be paid pro rata 
to his creditors on the exchange. This is not a forfeiture of the 
mémbership to the exchange as a whole, but is a mode of securing 
the payment to such members of the exchange as are creditors of 
the delinquent member of the money reahzed from the sale of the 
debtor's property, to wit, his mémbership in the exchange. In 
case of the death of a member, the provision is that his mémber- 
ship may be disposed of by the committee on admissions, and, after 
satisfying the claims of the exchange and members thereof, the 
balance left is to be paid to the légal représentatives of the deceased 
member. Clearly, therefore, in the cases of permanent suspension 
or of the deâth of a member, the property value or right in the 
mémbership is not forfeited to the exchange, but provision is made 
for applying the money realized from a sale thereof to the pay- 
ment of the debts due the exchange, or any of the members there- 
of, from the former owner of the mémbership, and for the payment 
of any balance left to him or his représentative ; and thèse provisions 
demonstrate that, under the provisions of the constitution, the ter- 
mination of the Personal right to carry on business on the floor of 
the exchange does not, ipso facto, destroy the right or interest of 
the former member in the money value of his mémbership. To sus- 
tain the contention that the forfeiture of the personal right to the 
use of the exchange facilities also works a forfeiture of ail claims to 
the money value of the mémbership, some express provision to that 
efïect must be found in the constitution of the exchange ; for a right 
to forfeitures of this character cannot be maintained upon mère in- 
ferences, or upon a strained construction of the language of the 
constitution of thé association. 

It was within the power of the association to make provision for 
the forfeiture of ail rights based upon mémbership in cases of ex- 
pulsion, but to secure the right to forfeit the money interest belong- 
mg to a member by reason of wrongdoing on his part, or, in other 
words, to inilict a punishment of this nature on him, the right so 
to do must be set forth in the constitution or by-laws of the asso- 
ciation. So long as one continues a member of the association, 
his mémbership therein is a property right, and, to devest him 
thereof, it must appear that some action has been had which, under 
the provisions of the laws of the association or of the statutes of the 
State applicable thereto, has legally deprived him of his property 
right. Under the express provisions of the constitution of the ex- 
change, suspension so long as it continues, and expulsion perma- 
nently, deprives a member of his right to carry on his business on 
the exchange, but there is no clause to be found therein to the 
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effect that either suspension or expulsion shall work a forfaiture of 
the money value of the membership to the exchange. 

Counsel for the exchange places reliance upon the provisions 
of section i of article 14, virhich déclares that any member convicted 
of fraud shall "be declared by the président to be expelled, and his 
membership shall be disposed of by the committee on admissions." 
But certainly this is not a déclaration that the membership is for- 
feited to the exchange, or that the proceeds realized shall be dis- 
posed of by the committee as it deems best. In cases of suspen- 
sion, the membership cannot be sold until after the expiration of 
a year from the date of suspension, this time being allowed to the 
member to apply for reinstatement ; but, in cases of expulsion for 
fraud, no provision is made for a reinstatement, and by the last 
clause of section l, art. 14, provision is made for the immédiate sale 
of the membership by the proper committee. This section does 
not attempt to define what the disposition shall be of the proceeds 
realized from the sale, and certainly it does not déclare that they 
shall be forfeited to the exchange. The section directs the com- 
mittee to dispose of the membership, but is wholly silent touch- 
ing the disposition of the proceeds of the sale, and therefore the 
disposition of the proceeds to be made by the committee must be 
sought for in the other sections of the articles. If the contention 
of counsel for the exchange be sustained, to wit, that in cases of 
expulsion the proceeds of the sale of the membership are forfeited 
to the exchange, then the resuit would be that in cases of suspen- 
sions the proceeds of a sale are to be applied to the payment of 
the debts due the exchange and any member thereof, but that in 
cases of expulsion for fraud the proceeds of the sale go to the ex- 
change as a whole, and the creditors wronged by the fraudulent 
transactions of the expelled member must bear the loss caused 
thereby. To sustain such a contention, so unfair to the creditors 
of the expelled member, it must be made clear that the express 
provisions of the constitution so déclare, but no such déclaration 
is to be found in the section relied on. That section authorized the 
immédiate sale of the membership, but is wholly silent as to the 
disposition to be made of the proceeds of the sale, and certainly 
the absence of ail direction as to the disposition of the proceeds 
cannot be construed into a forfeiture of the rights, not only of 
the expelled member, but also of his creditors, to the money real- 
ized from the sale of the membership in which the expelled mem- 
ber had a property right. This section does not provide for a for- 
feiture of the money interest of the expelled member, and there- 
fore we must look to the other provisions of the articles of the 
association for the rule to be followed in disposing of the pro- 
ceeds arising from the sale of the membership, and as, in the case of 
a suspended member, no provision is made for the forfeiture of 
the proceeds of the sale to the exchange, it must be held that, in 
cases of suspended members and of expelled members, the con- 
stitution of the exchange recognizes the right of the member in the 
money value of the membership, and therefore after the payment 
of the debts, if any, due the exchange and to the members thereof, 
111 P.— 46 
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the balante îeft remains the property of the former member, and, 
aithough there is no express déclaration that this balance shall be 
paid orer to him or to his successors in interest, yet such is the 
necessary légal inference, if it be true that he has not incurred a 
forfeiture pf his right to the money value of the membership. Coun- 
sel for the exchange, in support of the claim of forfeiture, cite the 
case of Belton V. Hatch, 109 N. Y. 593, 17 N. E. 225, 4 Am. St. 
Rep. 495> wherein the court of appeals of New York, in construing 
a similar provision in the articles of the New York Stock Exchange, 
held that the right to dispose of a membership of an expelled mem- 
ber must be construed to mean that the expulsion worked a for- 
feiture of ail the rights and interest of the former member. In 
the light of the rulings of the suprême court in Hyde v. Woods 
and Sparhawk v. Yerkes, supra, to the eflfect that the interest of a 
member of a stock exchange is property of such a nature that, 
after the payment of the claims due the exchange and the mem- 
bers thereof, the proceeds thereof will pass to his trustée in bank- 
ruptcy, it cannot be held that the termination of the right to re- 
main a member of the exchange ipso facto causes a forfeiture to 
the exchange of the money value of the membership. It is said by 
the learned judge giving the opinion in Belton v. Hatch, supra, 
that "if a member becomes honestly insolvent, and fails to qualify 
under the rules for readmission, or if he dies after the claims of the 
association are discharged, the proceeds may be paid to him or his 
légal représentatives, as the case may be. But in the case of a mem- 
ber who, by misconduct cognizable by the laws of the association, 
forfeits his rights to continue to remain a member, there is re- 
served by the constitution the right to dispose of his membership," 
and from this right of disposition the right of forfeiture is inferred. 
In the instances of a failure to qualify for readmission or of a 
death of a member, the right to dispose of the membership is 
vested in the exchange, through the action of the proper committee, 
yet it is admitted by the court of appeals of New York that in 
thèse cases there is no forfeiture to the exchange, so that it does 
not foUow that the right to dispose of the membership necessarily 
créâtes a right to forfeit the proceeds. If it be admitted that there 
is a property right in the membership, — and under the rulings in 
Hyde v. Wood and Sparhawk v. Yerkes, supra, that is not an 
open question in this court, — then certainly the owner of this prop- 
erty right cannot be deprived thereof, except through the opéra- 
tion of some rule or law binding upon him, It was open to the 
stock exchange to hâve made provision for the forfeiture of ail 
rights in the association, in cases of fraudulent conduct on part 
of members of the exchange, but, to insure the right to inflict a pun- 
ishment of this nature, proper provision , must be made in the laws, 
of the association. The right to expel a member guilty of fraudu- 
lent conduct is clearly provided for in the articles, but no express 
provision is made for a forfeiture of the money realized from a 
sale of the membership of an expelled member, and courts are not 
justifîed in assuihing that the right of forfeiture exists, when no 
provision to that efifect is found in the laws of the association, The 
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reason why such provisions are not found in the constitution of the 
exchange is probably due to the fact that the orig-inators of the 
association realized that the creditors of the expelled member would 
be the actual sufiferers from the adoption of such a provision, and 
hence it is not included in the constitution. 

The conclusion reached is that the trustée in bankruptcy is en- 
titled to the net amount realized from the sale of the memberships 
held by the bankrupts in the St. Louis Stock Exchange, after déduc- 
tion made of any debts due the exchange or the members thereof, 
and is entitled to an order directing the treasurer of the exchange 
to pay this net amount to the trustée. 



In re HOWDEN. 

{District Court, N. D. New York. November 27, 1901.) 

Bankruptcy — Dischabge— Making FaIjSE Oath. 

A bankrupt, who was 46 years old, had lived with his father on the 
latter's farm of about 50 acres ever sinee his majority. Both were 
widowers, the bankrupt's wife having also lived with him on the farm 
until her death a few years prior to the filing of the pétition In bank- 
ruptcy. The bankrupt was his father's only heir, and he had from time 
to time been given money by his father, and at other times had sold 
produce and kept the proceeds. The farm produeed little more than 
enough to support the two men. Both testiJled that there was no agree- 
ment to pay the bankrupt for his services, and there was no testimony 
to the contrary. Held, that under the rule requiring objections to a dis- 
charge to be sustained by clear and convincing proof, such évidence was 
Insufflclent to sustaln an objection alleging that the bankrupt had 
a clalm against his father for wages, and that In verifying his schedule, 
In which he stated. that he had no assets, he made a false oath. 

In Bankruptcy. On motion to confirm report of référée recom- 
mending that the bankrupt's pétition for a discharge be denied, and 
upon exceptions to the report. 

The référée finds that the thlrd, fourth, and sixth spécifications, filed by 
the objectlng créditer, hâve been sustained. The thlrd spécification charges 
that the bankrupt made a false oath in verifying his schedule of Indebted- 
ness, which contained a statement that he owed Archlbald G. Howden, his 
father, $100, for cash loaned, whereas, in tnith and In fact, the said sum 
was pald to the bankrupt by his father for services rendered. The fourth 
spécification charges that the bankrupt made a false oath in swearlng that 
he had no assets, whereas he was the owner of a chose in action against 
his father for work, labor and services rendered In the sum of over $1,000. 
The sixth spécification charges false swearlng in taking the "pauper oath," 
the bankrupt well knowlng at the time of the existence of the claim of $1,- 
000 and upwards against his father. 



James H. Bain, for the bankrupt. 
Edgar Hull, for contesting créditer. 



COXE, District Judge. The controversy hinges upon the single 
question whether or not the bankrupt had a claim against his father 
for work, labor and services which he should hâve included in his 
schedules. If such claim did not exist the charge of having made 
a false oath must fall. At the time the testimony was taken, in the 
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wînter of 1898, the bankrupt was 46 and his father was 87 years of 
âge. They were both widowers and had lived together during al- 
most the entire time in controversy upon a small farm of 53 acres 
situated in the village of Ft. , Edward. The bankrupt's wif e lived 
with him on this farm until 1894, when she died, and since then the 
men hâve lived alone. Both the bankrupt and his father testify 
that there was no agreement to pay the bankrupt for his services on 
the farm and no one swears to the contrary. In thèse circumstances 
the law is well settled and is clearly stated by the court of appeals 
of New York as follows : 

"The parent Is not legally entltled to the custody or earnings of his chll- 
dren after they arrive at the âge of twenty-one; ♦ * * yet If they live 
wlth hlm as members of his family wlthout any contract or understanding 
that he shall pay for their services or receive pay for thelr maintenance, the 
lavr will not Imply a promise to pay on either side." Williams v. Hntchlnson, 
3 N. Y. 312, 53 Am. Dec. 301. 

Again the court says : 

"It is well settled that where parties sustaln the relation of parent and 
child, either by nature or adoption, the former in the absence of an express 
promise cannot be requlred to pay for services rendered by the child, nor the 
latter be obliged to pay for maintenance." Otis v. Hall, 117 N. T. 131, 22 
N. E. 563. 

The learned référée, after a most careful and thorough investiga- 
tion of the facts and law, reaches the conclusion that at the time 
the schedule was verified the bankrupt owned a claim against his 
father for at least $100, for service rendered during the preceding 
six years. He is of the opinion that although there was no contract 
there was an "understanding" that wages should be paid. This con- 
clusion is based upon presumptions drawn from discrepancies and 
contradictions in the testimony and from the inhérent improbability 
that the bankrupt would work during 25 years after eoming to man's 
estate for nothing. On the other hand it must be remembered that 
in some aspects the case is sui generis. The bankrupt evidently pos- 
sesses little self-respect and no ambition. He was content during 
the years when most men are striving to better their condition to 
hold a menial position on a small, unproductive farm, afïording, ap- 
parently, little more than a bare subsistence for the two men. The 
bankrupt was his father's only heir and his conduct was more that of 
a part owner than asérvant. He was given money from time to time, 
sold produce and kept the proceeds and performed other acts incon- 
sistent with the theory that he was merely a hired servant. In short, 
is there anything incompatible with the theory that the two men, 
father and son, were content to live on the farm, getting a little 
more than their living therefrom, the son furnishing the labor and 
the father the capital and both expecting that the son would 
eventually own the entire property? If the question is to be deter- 
mined by direct testimony it is ail in favor of the bankrupt, and 
if it be a case for inferences and conjectures it must be admitted that 
they do not ail point in one direction. Having read the testimony in 
the light of the briefs and opinion of the référée the court is unable 
to say that the bankrupt's right to wages has been established. 
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Even were this an ordinary action of assumpsit there would still be 
grave doubt as to the plaintiff's right to recover; but we are hère 
dealing with a charge which must be established not by a mère pré- 
pondérance of testimony, but by clear and convincing proof. If 
there be a fair doubt as to the bankrupt's claim against his father 
the discharge should be granted. That it is doubtful is, apparently, 
conceded by the référée when he says, "I am aware that this is a very 
close case." In such circumstances the bankruptcy act requires that 
the doubt shall be resolved in favor of the bankrupt. 

Many of the most careful students of the law are convinced that 
the act is far too hberal and lenient in permitting discharges. There 
are, practically, but three grounds for withholding a discharge, 
namely, fraudulent failure to keep books, fraudulent concealment 
of property and making a false oath in bankruptcy proceedings. The 
other offenses mentioned in section 29 are evidently directed at 
persons other than the bankrupt, and though a bankrupt may be 
guihy of thèse ofifenses they are seldom invoked to prevent dis- 
charges. If he has donc none of thèse acts the judge is commanded 
to discharge him no matter how dishonest he may hâve been in 
other respects. Unquestionably many unworthy men hâve been 
released, but while the law remains unamended there is no alternative 
but to enforce it. The authorities are unanimous in holding that 
the burden is upon the opposing créditer to prove his objections, not 
necessarily beyond a reasonable doubt, but by clear and convincing 
testimony. In re Ferris, 5 Am. Bankr. R. 246, 105 Fed. 356; In re 
Gaylord, 5 Am. Bankr. R. 410 ; In re Corn, 5 Am. Bankr. R. 478, 106 
Fed. 143, and cases there cited. In Re Ferris, supra, the facts were 
quite similar to those in the case at bar. It was alleged that un- 
founded claims were allowed to the sister and brother of the bank- 
rupt. The court says : 

"There Is much in the testimony of the banlcrupt that Indirectly lends 
support to this position, yet it is not afflrmatively proven that the debts due 
to the brother and sister were unfounded. * * * The opposing créditer 
having f ailed, therefore, to sustain the speciQcation by sufflcient évidence the 
Bame must be overruled." 

In the présent case it must be conceded that the claim against the 
father "is not affirmatively proven," and the court is unable to say, 
even if resort be had to presumption, what, if anything, was due the 
bankrupt. This being so it can hardly be said that the omission of 
so nebulous a claim from the schedules involved the bankrupt in the 
crime of having made a false oath. In this connection it may be 
proper to say, as both counsel agrée as to the fact, that an action 
brought by the trustée to recover wages was withdrawn by him after 
issue joined. 

It is thought that the bankrupt is entitled to a discharge. 
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In re DICKSON et aL 

DICKSON et al. V. WYMAN. 

(Circuit Court of Appeals, First Circuit November 15, 1901.) 

Nos. 341, 344. 

1. Bankbctptct— Provable Cliims — Subrkndkr op Préférences. 

A créditer who received payments made liim by a debtor wliile 
insolvent Is required by Banlsr. Act. 1898, § 57g, to surrender the 
same before he can prove any clalm agalnst the estate; and it is iinma- 
terial that such payments were made and received in good faitli. In the 
usual course of business, 'wlthout Intention on the part of the debtor to 
give a préférence, or reasonable cause on the part of the créditer to be- 
lieve the debtor insolvent. It is also immaterial that the payments were 
made on dilïerent debts from those sought to be proved. Pirle v. Trust 
Co., 21 Sup, et. 906, 182 V. S. 428, 45 L. Ed. 1171, applied. 

2. Samb— Efpbct of Givinq Nkw Crédits. 

Bankr. Act 1898, § 57g, provlding that "the claims of creditors -who 
hâve received préférences shall not be allowed unless such creditors 
shall surrender their préférences," wlll not be so construed as to require 
a créditer to surrender partial payments received by him on aecount 
m the usual course ef business, where the transactions covered by the 
aecount between them, tal^en together, resulted in increasing the net 
indebtedness te the creditor, and cerrespondingly increasing the bank- 
rupt's estate. 

8. Samb— Ordbbs Allowing or Rejkcting Claims— Mode op Rbvibw. 

The proper procédure for the revievr ef an order of a court of bank- 
ruptCy allowing or rejectmg a clalm exceeding $500 is by appeal, and not 
by pétition for review. 

4. Same— CosTS in Appellate Coobt. 

Where preceedings for the review of an order of a court of bankruptcy 
are dlsmissed by the appellate court for want of jurisdlction, wlthout 
any motion therefer, neither party wIU be allowed costs. 

6. Samb. 

On an appeal agalnst a trustée from an order in bankruptcy, where 
such order is reversed on a ground not assigned or urged by appellant, 
costs wiU not be allowed to either party. 

Pétition for Revision of Proceedings and Appeal from the Dis- 
trict Court of the United States for the District of Massachusetts, 
in Bankruptcy. 

Henry D. Hotchkiss and Richard B. Aldcroft, for petitioners and 
appellant. 
Thomas H. Gage, Jr., for respondent and appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. Thèse cases were argued in October, 
1900, and the détermination of them has been delayed by reason 
of the pendency in the suprême court of Pirie v. Trust Co., now 
reported in 182 U. S. 438, 21 Sup. Ct. 906, 45 L. Ed. X171, involving 
a question underlying those at issue hère. The controversy arose 
out of the following provision in the act establishing a uniform Sys- 
tem of bankruptcy, approved on July i, 1898 (paragraph "g" of 
section 57): 

"The claims of creditors who hâve received préférences shall not be al- 
lowed unless such creditors shall surrender their préférences." 
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Other provisions of the statute bearing on the construction of 
this paragraph are given in the décision of the suprême court re- 
ferred to, and they are conveniently grouped in McKey v. Lee, 45 
C. C. A. 127, 105 Fed. 923, 925, to which we will also again refer, 
so that it is needless to now recite them at large. 

Thèse proceedings were instituted by creditors the proof of whose 
claim was stricken out by the district court, basing its action on 
the provision of the statute which we hâve quoted. It appears that 
the creditors had been dealing with the bankrupt, selling him mer- 
chandise from time to time at short intervais, and receiving pay- 
ments therefor substantially every month, each sale being paid 
for by itself ; that is to say, each bill of merchandise sold one month 
was separately paid for the succeeding month, or soon after. The 
sales, however, and the payments, were entered to the same running 
account, so that, so far as the mère form of ledger entries is con- 
cerned, the transactions were continuons. The proof was made up 
of several items of merchandise sold as stated, on none of which 
had any payment been made. 

It is consequently claimed by the creditors that, so far as the 
sales in proof are concerned, they received no payment during the 
four months preceding the bankruptcy; and they also claim that 
whatever payments they received were in the ordinary course of 
business, without any intention on the part of the debtor to" prefer 
them, and without reasonable cause on their part to believe him 
insolvent. Ail the facts thus set up by the creditors are conceded 
by the trustée in bankruptcy, who is the party proceeded against 
in this court. Nevertheless the district court, justly feeling itself 
bound to follow the décisions of the circuit courts of appeals in 
other circuits, and finding that the creditors had actually received 
payments for other merchandise within four months, rejected the 
proof. Afterwards came the opinion in Pirie v. Trust Co., 182 U. 
S. 438, 21 Sup. Ct. 906, 45 L. Ed. I171, already referred to, sus- 
taining the action of the district court so far as concerns the lack 
of any intention on the part of the debtor to prefer, and the lack 
of any reasonable cause on the part of the creditors to believe that 
he was insolvent. The suprême court, however, did not pass in 
terms on the other proposition; that is to say, that arising from 
the fact that no payment had been made during the period of four 
months on account of any merchandise the price of which consti- 
tutes any particular item offered to be proved; but its line of rea- 
soning and some expressions contained in its opinion sustain the 
decree appealed from, so far as this is concerned. The construc- 
tion gjven by that court to the statute is a literal one. Carrying 
this method of construction to its legitimate conclusion, it must be 
observed that paragraph "g" of section 57 classifies according to 
creditors, and not according to claims ; and, so far as creditors who 
hâve received préférences are concerned, it makes no limitation 
with référence to the claims offered by them for proof. So long as 
the statute is to receive a literal construction in the manner applied 
by the suprême court, we cannot avoid the conclusion that any cred- 
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jtor who hâs received a payment, under the circumstances which we 
hâve stated, without more appeafing, must comply with paragraph 
"g" before he can prove any claim whatever. 

There is one view of the pending cases, however, which is not 
touched on by the suprême court, and which apparently was not 
brought to the attention of the district court. Moreover, it has 
not been brought to our attention by the parties. Yet, if we affirm 
the decree below, the resuit would do such gross injustice, and would 
also establish se unfortunate a précèdent, that we cannot overlook 
the matter. 

The account current between the creditors and the bankrupt shows 
that, month by month, payment was made for the précisé amount 
of merchandise sold the previous month, as we hâve already said. 
The pétition in bankruptcy was filed on December 13, 1899. Going 
back four months, the last transaction prior thereto was on August 
loth, which was a sale of merchandise amounting to $128.20. There 
had also been a sale on August 7, 1899, amounting to $676.01. The 
total of thèse two sales was $804.21. On the i3th day of August, 
just four months before the pétition was filed, the bankrupt owed 
the creditors only this amount of $804.21. The priées of ail mer- 
chandise sold before that day had been paid, the last payment having 
been made on August 8th. The account shows the subséquent 
transactions by virtue of which, although payments were made as 
already stated, the indebtedness was increased during the four months 
ending December I3th from $804.21 to the amount proved, $2,174.20, 
— a. net increase of indebtedness during that period of $1,369.99. 

While the suprême court has adopted a literal construction of the 
statute in question, and we are bound to foUow it, there must never- 
theless be a limit to that method of interprétation, and thèse cases 
reach it. It is beyond ail reason to hold, because a creditor has, 
in the ordinary course of business, during the four months preceding 
bankruptcy, received payments which under some circumstances 
might operate as a préférence in some views of the law, that that 
fact can be held to bar the proof of his claim, when, looking at ail 
the transactions together, they demonstrate not only that they 
were without any intention to acquire any unjust préférence, but 
also that they hâve increased the net indebtedness to the creditor, 
and correspondingly increased the bankrupt's estate. In order to 
avoid so unre^sonable a resuit, wè might say that ail the transac- 
tions covered by the account current should be regarded as one, 
so that it could not be held that the efïect of the payments was to 
enable the creditors at bar to obtain . a greater percentage of their 
debt than any ofher creditor of the sa'me class, within the meaning 
of paragraph "a" of section 60. A resuit was reached under similar 
circumstances by the circuit court of appeals for the Seventh circuit 
in McKey v. L,ee', 45 C. C. A. 127, 105 Fed. 923, already referred 
to, by giving a construction to paragraph "c" of section 60 beyond 
what its letter calls for; but we prefer to put the resuit on the 
broad ground that in the absence of positive and direct expressions, 
evidently intended to accomplish a particular purpose, the ordinary 
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rules of construction require us to avoîd înferpreting this stafute so 
as to effectuate so unreasonable a purpose. In this view, the decree 
of the court below should be reversed. 

The référée found that the bankrupts were insolvent for more than 
four months before the pétition was filed; but, if the limitation oi 
four months be rejected, and ail the transactions between the bank- 
rupts and the appellant creditors shown by the record are taken into 
account, the resuit would be even more favorable for the appellants, 
because the primary indebtedness was even smaller than it was on 
August I3th. 

In order to avoîd the possibility of being defeated by mistakihg 
their remedy, the proponents in this court pursued the same course 
as that in Re Worcester Co., 42 C. C. A. 637, 102 Fed. 808, decided 
by us on April 20, 1900. They filed a pétition for revision, as well 
as took an appeal. In support of our own convictions that an ap- 
peal is the proper remedy, Pirie v. Trust Co. came before the su- 
prême court in that way without question. The observations that 
we made in Re Worcester Co. to the efïect that a pétition for revision 
does not necessarily nuUify proceedings on a simultaneous appeal, 
apply hère. 

The common rule is that, when a proceeding is dismissed for 
want of jurisdiction, neither party recovers costs. Ordinarily the 
only exception to that rule is that on a proceeding in an appellate 
tribunal the costs incident to a motion to dismiss for want of juris- 
diction are allowed when dismissal foUows. In this case there has 
been no motion to dismiss. 

With référence to costs on the appeal, the proposition on which 
the case now turns was brought forward of our own motion; also 
the party appealed against is a quasi ofîicer of the law. Combining 
the two facts, there is no equity in favor of the allowance of costs 
to either party. 

In No. 341 (Joseph B. Dickson et al., Petitioners) the pétition 
is dismissed, without costs. 

In No. 344 (Dickson et al. v. Wyman, Trustée) the decree of the 
district court is reversed, and the case is remanded to that court, 
with directions to allow the proof of the appellants; and neither 
party will recover any costs of appeaL 



730 111 FEDERAL REPORTER. 

MORAN V. piNG et al. 

(OlrcnJt Court of Appeals, Fourtli Circuit. November 5, 1901.) 

No. 398. 

BANKBUPTCT-t-ExEMPTIONS— PeRMITTIHG ÂUENDEO CIjAIM. 

A bankrupt wlio, at the tlme of fillng of hls schedules, clalms certain 
property as exempt under the constitution and statute of Virginia, which 
permit but do not requlre, hlm to sèlèct property to the value of $2,000 
as a bomestëad exemption, cannot be allowed to amend bis schedule, 
and claim additional property or Its proceeds, after tltle to the same bas 
• vested In hls trustée; and especlaljy wUl such additional claim be denled 
■where It Is not tuade for the purpose Contemplated by the exemption law, 
but avowedly for the purpose of preferring certain credltors to whom 
the bankrupt had glven notes In whlcb he walved his exemption privilège. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Virginia, in Bankruptcy. 

On the 2d of March, 1900, certain credltors of W. G. Moran, a citizen of 
the State of Virginia, duly filed thelr pétition in the court of bankruptcy for 
the Western district of Virginia, asklng that sald Moran be declared an 
Involuntary bankrupt by reason of alleged préférences to other credltors, and 
on the 16th of March, 1900, an order was entered adjudieatlng sald Moran 
an involuntary bankrupt. Prevlous to the proceedings In bankruptcy, the 
sald Moran, on the 3d day of February, 190O, executed a deed of trust, which 
on its face v^as a gênerai asslgnmeni In which he pref erred the People's 
National Bank Of Oharlottesrllle, Va., for a debt of $400, and it was for 
reason of this préférence that the bankruptcy proceedings were instituted, 
and Moran adjudged a bankrupt. Moran had also, on the 24th of November, 
1899, executed a deed of trust upon certain of his property, whereln he pre- 
ferred one of his credltors, J. D. Smith, for the sum of $900. Wlthln 10 days 
after the order of adjudication, the bankrupt flled a schedule of his credltors 
and effects, and In sald schedule he made hls claim for exemptions under the 
laws of Virginia as foUows (extract from Schedule B 5): 

"As a marrled man and householder and head of a famlly, undersigned 
clalms beneflt of the homestead exemption of $2,000 under the Virginia stat- 
ute, chapter 178 of Code, as to the articles in house occupied by him, not 
exempt under poor debtor law, viz.: 1 bureau, 1 table, 1 washstand, 7 chairs, 
1 sofa, 1 desk, 1 lounge, 2 clocks, plctures in house, and bric-a-brac and orna- 
ments; in ail worth probably about $60.00. 

"[Slgned] W. G. Moran." 

The flrst meeting of credltors was held on the Sth day of April, 1900, and 
on the 9th day of Aprll, 1900, bankrupt flled with the référée the followlng 
notice: 

"The undersigned, W. G. Moran, hereby glves notice of hls intention to 
claim hls homestead exemption to the extent of $2,000 out of the property 
which this proceeding Involves, such exemption to be paid in money from 
the proceeds of such portion of sald property as said Moran Is entitled to 
hâve exempt under the laws, whether such portion be from sales or collec- 
tions; and the undersigned reserves the rlght to indicate said property later. 
MoreoVer, the référée In bankruptcy wlll take notice that no asslgnment is to 
be made by hlm to such trustée as may be selected until the claim of home- 
stead Is formally made out and flled. And the undersigned wlll amend his 
schedule clalming sald exemption. 

"[Slgned] W. G. Moran." 

TJpon this notice the bankrupt made application to amend his schedule so 
as to Increase hls claim for exemption. The hearlng of the application to 
amend the schedule was continned to May 8, 1900, at which time credltors 
flled exceptions to the amendment, and the référée refused to allow the same; 
and thereupon the bankrupt flled hls pétition for a revlew of the referee's 
décision to the Judge of the district court of the United, States for the 
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Weste.n district of Virginia. On the 28tli of December, 1900, the judge of the 
Western district of Virginia, sitting as a court of banliruptcy, rendered a 
décision sustaining the référée, and tlie bankrupt now files a pétition to tliis 
court asiiing that the décision of the district court be reyersed. 

Anterior to the banliruptcy proceedings the bankrupt had given notes to 
certain of bis creditors, aggregating an amount in excess of the fuU exemp- 
tion under the law, in which he had waived, in accordance with the Vir- 
ginia statute, his right to claim homestead exemption, which said notes 
are still outstanding and unpaid; and in the pétition filed by the bankrupt in 
this court is tlie followlng statement: "Petitioner did not make his claim to 
homestead when he flrst filed his schedules. He had not then realized the 
necessity for doing so. But when he consldered that certain creditors held 
notes waiving homestead (-which walvers -were made according to the 
State law, and treated as perfectly valld by ail courts everywhere) he saw 
clearly that he was obligea to claim his full homestead in order that his 
agreement with those creditors (that Is to say, the agreement evidenced by 
the -walvers) might be faithfully carried out." And further, in his pétition, 
the bankrupt, after statiug that the -waivers in the notes gave no spécifie 
liens, but created a superiority of right which should be protected in the 
bankruptcy court, says that "he was obligea to do it [that is, amend his 
claim to the full amount of $2,000] to maintain good faith with the credit- 
ors holding the waiver notes; and he made the claim, not with the least in- 
tention of committing a wrong, but solely for the purpose of asserting and 
securing a right." In pursuance of the constitutlonal provision, the légis- 
lature of Virginia has enacted certain laws relative to the manner in which 
the claim for homestead and exemptions may be asserted and set apart, and 
also providing that a ï>erson entitled to exemptions may waive the same 
as to any particular debt by setting forth the waiver In the face of the obli- 
gation. 

George Perkins, for petitioner. 

D. Harman (Wilson & Manson, on the brief), for respondents. 

Before SIMONTON, Circuit Judge, and MORRIS and BOYD, 
District Judges. 

BOYD, District Judge (after stating the facts as above). Under 
the head of "Homestead and Other Exemptions" the constitution of 
Virginia (article ii, § i) provides that: 

"Every householder, or head of a famlly, shall be entitled, lu addition to 
the articles now exempt from levy or distress for rent, to hold exempt from 
levy, seizure, gamlsheeing or sale, under any exécution, order or other prci* 
cess Issued on any demand for any debt heretofore or hereafter contracted, 
his real and Personal property, or either, including money and debts due him, 
whether heretofore or hereafter acquired or contracted, to the value of not 
exceeding two thousand dollars, to be selccted by him." 

There is a further provision (article ii, § 5) that: 

"The gênerai assembly shall at the flrst session under thls constitution 
prescribe in what manner and on what condition the said householder or 
head of a family shall thereafter set apart and hold for himself and famlly, 
a homestead out of any property hereby exempted, and may in its discrétion 
détermine in what manner and on what conditions he may thereafter hold, 
for the beneflt of himself and family, such personal property as he may hâve, 
and coming within the exemption hereby made." 

The Virginia court of appeals, in construing the homestead and 
exemption provisions of the Virginia constitution, referring to the 
debtor, in Reed v. Bank, 29 Grat. 719, holds that : 

"The privilège glven by the constitution is a Personal privilège, to be 
exerclsed by him or not, as he may ehoose. The constitution does not de- 
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clare, as does the poor debtor law, that certain property shall be exempt 
from levy, etc., bût tbat the householder or head of a family shall be entltled 
to hoia property to be selected by hlm to the value of $2,000. In the former 
case the law exécutes Itself. It Is a part of the publie policy of the govem- 
ment to exempt that particular property absolutely from forced sale, and Its 
provisions cannot be walved. But there is no such constitutional déclara- 
tion th^t property to the amount of $2,000 shall be exempt. On the con- 
trary, the very language used plalnly shows that It may be exempt only when 
the privilège given the householder or head of a family has been exercised, 
and the property selected and set apart by hlm." 

^his doctrine was reaffirmed in Linkenhoker's Heirs v. Deitrick, 8i 
Va. 44, 59 Am. Rep. 648, and was also declared by Chief Justice 
Waite in Re Soloman, 2 Hughes, 164, Fed. Cas. No. 13,166. Tiie 
bankrupt in this case, when opportunity was afforded, exercised the 
pWvilege which the exemption laws of the state of Virginia conferred 
upon him. He iiled his schedule before the meeting of creditors 
had taken place, and before the title to tîie property had passed, by 
the opération of the bankrupt law, to the trustées, and he made claim 
to certain spécifie articles of property as exempt under the provisions 
of the Virginia law above quoted. The property specified was that 
selected by him and claimed as exempt, and was ail that he did claim 
at that time. Subsequently he filed his pétition to be allowed to 
amend his claim for exemption, in which he asks to enlarge said claim, 
and hâve other property set apart, on the ground that it is his duty 
"to claim his full homestead, in order that his agreement with those 
creditors (that is to say, the agreement evidenced by the waivers) 
might be faithfully carried out." It is thus seen that the purpose of 
the bankrupt, in his effort to enlarge his exemption, is not that prop- 
erty may be set apart for the benefit of himself and his family, in pur- 
suance of the humane objects of the exemption law, but that what- 
ever additional property he may withdraw from his estate in bank- 
ruptcy may go to the payment of debts due to persons to whom he 
has executed notes in which he has waived his right to claim exemp- 
tion. We think the suprême court of Ohio, passing upon the exemp- 
tion laws of that state, in Sears v. Hanks, 14 Ohio St. 300, 84 Am. 
Dec. 381, has well defined the purpose of the homestead exemptions 
generally when it says : 

"The humane polley of the homestead act seeks not the protection of the 
debtor, but its object is to protect his family from the Inhumanlty wblch 
would deprive Its dépendent members of a home." 

And among many other décisions to the same efïect we find the 
f ollowing : 

"A stàtute of exemption is properly a remédiai statute, evldently intended 
to prevent familles from being strlpped of their last means of support, and 
left to Buffer, or cast as a burden upon the public, and to reseue them from 
the hands of unfeellng creditors." Leavitt v. Metcalf , 2 Vt. 342, 19 Am. Dec. 
7ia 

"The exemption was made for the benefit of the family, rather than its 
head, the debtor. Its object concerns the question of public policy. It 
Is to keep together the wife and children, that the latter may be tralned 
and edueated to becqme useful members of society, to protect them against 
dangers to which they would be exposed by being scattered at a tender âge, 
and to secure them the means of instruction and improvement." GrilBn v. 
Sutherland, 14 Barb. (N. Y.) 456. 
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The bankrupt in this case, upon the facts set forth in his pétition, 
seeks exemption for no such purpose, but avows the object of his péti- 
tion to be to remove so much of his property as he can from the 
hands of the trustée in bankruptcy, in order that it may go to the 
benefit of certain creditors holding what are called "waiver notes." 
"While the exemption laws are to be construed liberally, so as to 
carry with them the benevolent policy of the législature, debtors 
claiming their benefit must bring themselves at least within the spirit 
of their provisions." 12 Am. & Eng. Enc. Law (2d Ed.) p. 7T. It 
is évident that the bankrupt, when he filed his schedules and made 
claim to exemption, had it in mind to set apart only such of his prop- 
erty as would inure to the benefit of himself and family; but later 
on he conceived the idea of favoring certain of his creditors to the ex- 
clusion of others, and it then occurred to him to enlarge his claim 
for exemption, for the purpose, as stated in his pétition, of carrying 
out his agreement with thèse creditors. To grant his pétition, there- 
fore, would not, in our opinion, be consistent with the objects of the 
homestead exemption, or in furtherance of the due administration of 
his estate under the bankrupt laws of the United States. The bank- 
rupt having exercised his privilège and made his sélection of ex- 
empted property, the title to his entire estate, except the property 
selected as exempt, passed to the trustée, to be administered for the 
benefit of creditors under the provisions of the bankruptcy act, and 
the title thus vested in the trustée cannot now be disturbed by setting 
apart further exemptions. "As a gênerai rule, if a person who holds 
a homestead, and is under no disability to assert it, fails to do so at 
the time and in the manner provided by law in any action or proceed- 
ing involving the right, he will be deemed to hâve waived his exemp- 
tion." 15 Am. & Eng. Enc. Law, p. 638, cases cited in note 7. We 
think this doctrine is in entire harmony with the exemption laws of 
Virginia as construed by the highest court of the state. The claim 
to exemptions under the constitution and statute law of the state is 
a privilège which the debtor may exercise or not, as he chooses ; and, 
it being left to his option, he may claim as exempt property to the 
full amount of $2,000, or for a less amount, if he may see proper. In 
this case the bankrupt has exercised his privilège, has selected the 
property which he claimed as exempt, and, with the exception of the 
property so claimed, the title to the estate has vested in the trustée. 
We think the bankrupt is concluded, and should not be allowed to 
amend his schedules as prayed for. 

The pétition is denied, and the judgment of the district court af- 
firmed. 
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UNITED STATES v. CONNERS. 
(District Court, D. Oregon. November 7, 1901.) 

1. CouNTEHFBiTiNG— Similitude— WoRTHLBSs Bank Bills. 

BlllB issued by a banb for circulation are .not obligations or securltles 
"engraved and printed after tlie similitude of an obligation and seeurity 
issued under the authority of the United States," -within the meaning of 
Rev. St. I 54âO, slnce they do not purport to be obligations or securitiea 
of the United States, and an indictment for a violation of sald section 
does not charge an offense where it shows that the instruments referred 
to are such bank bills. 
3. Criminal Law — Removal of Prisoneb to Anotheb District por Trial. 

A fédéral court ■wlll not order a person removed to another district for 
trial on an indictment whlch does not charge facts constitutlng an 
offense, although the prlsoner does not reslst the removal, or even If he 
consents thereto. 

On Application for Order of Removal. 
John H. Hall, U. S. Atty. 
Charles J. Schnabel, for défendant. 

BELUNGER, District Judge. This is an application by the Unit- 
ed States for an order for the removal of Harry Conners, alias Harry 
Conway, to the Northern district of California, on an indictment 
charging the défendant with felonioûsly having in his possession, 
without authority of the secretary of the treasury or other proper 
ofBcer of the United States, two obligations and securities, each of 
which was engraved and printed after the similitude of an obliga- 
tion and seeurity issued under the authority of the United States, 
and which were as follows : One obligation and seeurity purporting 
to be an obligation and seeurity issued by the State Bank at New 
Brunswick, in the state of New Jersey, of the dénomination of $2, 
and payable to bearer on demand ; and one obligation and seeurity 
purporting to be an obligation and seeurity issued by the State Bank 
of New Brunswick, in the state of New Jersey, of the dénomination 
of $5, and payable to bearer on demand. It is further charged that 
the défendant well knew said obligations not to be lawful and genuine, 
and that he intended to sell or otherwise use the same to defraud 
some person or persons to the grand jury unknown. A second and 
third count in the indictment charges the défendant with having sold 
to a Mrs. Burdick and to a Mrs. Wassman notes of said State Bank 
of New Brunswick, in the state of New Jersey, for the purpose of 
defrauding such purchasers. The question as to whether thèse facts 
constitute a crime under the laws of the United States was recently 
considered by me upon a presentment made by the grand jury in the 
case of F. W. Burk. My conclusion was that thèse facts do not con- 
stitute a crime against the United States, and I so instructed the 
grand jury. The question is free from doubt. The bills described 
in this indictment are not in the similitude of any obligation is- 
sued by the United States, and the statement in the indictment 
that they are so does not countervail the facts alleged, which show 
the contrary. Thèse bills are described as notes and obligations 
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issiied by the State Bank of New Brunswick, in the state of New 
Jersey. They do not purport on their face to be obligations of 
the United States, but something altogether différent. 

The pétition for removal is not resisted by the défendant, and 
the suggestion was made in the application that the order prayed 
for in the pétition was agreeable to his wishes. But this can make 
no différence. There can be no order of removal upon consent 
of the party whose removal is sought, where the facts charged in 
the indictment do not constitute a crime. 

The pétition is denied. 



McKNIGHT V. UNITED STATES. 

(Circuit Ctourt of Appeals, Slxth Circuit. November 11, 1901.) 

No. 9S6. 

1. National Banks— Offensbb by Opficeks — Intent as Elément. 

Under Kev. St § 5209, which makes it a criminal offense for an offlcer 
or agent of a national bank to do either of certain acts therein enumer- 
ated, "with intent in either case to injure or defraud tbe association," 
etc., such intent is an essential élément of every offense therein speci- 
fled, which must be charged In the Indictment and proved. 

2. Samb— Pbosecution for Bmbezzlbment— Instkuotions. 

Where the court, in a prosecution under Kev. St. § 5209, for embezzle- 
ment by an offlcer of a national bank, refused to charge, as requested, 
that the défendant could not be convicted unless the jury found that the 
acts of embezzlement were committed with intent to injure or defraud 
the bank, as charged in the indictment, but charged that the averment 
of such Intent was surplusage, such action was réversible error, notwlth- 
standing It defined embezzlement in the charge as the fraudulent appro- 
priation by défendant of the funds of the bank to his own use. 

In Error to the District Court of the United States for the District 
of Kentucky. 

A. E. Richards and W. C. P. Breckenridge, for plaintiff in error. 
R. D Hill, for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case, upon a former writ of error, was 
before this court at its October term, 1899, and is reported in 38 
C. C. A. lis, 97 Fed. 208. At the second trial of the case the 
plaintiff in error was convicted upon two counts, numbered 39 in 
the indictment in case No. 5,782, and 2 in indictment in case No. 
5,783. Thèse counts severally charge McKnight with embezzle- 
ment of the funds of a bank. Upon the trial the court was re- 
quested to charge the jury that the défendant could not be found 
guilty unless the jury believed that the acts of embezzlement were 
committed with the fraudulent intent charged in the indictment. 
In both the counts under considération the embezzlements were 
charged to be with the intent to injure and defraud the bank, in this 
respect using the language of section 5209, Rev. St. U. S., defîning 
the offense. The court, however, refused so to do, being of the 
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opinion that the language of the statute requiring the criminal 
acts to be donc with intent to injure or defraud the association did 
not apply to the offense of embezzlement. 

This section (5209) undertakes to provide, in the first instance, for 
the àçts of certain oflScers of the association, — ^président, director, 
cashier, teller, clerk, or agent, — whose acts are made criminal by the 
section. Thèse açts are defined to include embezzlement, abstrac- 
tion or willful misapplication of thé moneys, funds, or crédits of the 
association, or, without authority froin the directors, issuing or put- 
ting in circulation the notes of the association, or, without such au- 
thority, issuing or putting forth any certificate of deposit, or draw- 
ing any order or bill of exchange, «making any acceptance, assigning 
any note, bond, draft, bill of exchange, mortgage, judgment, or de- 
cree, or making any false entry in any book, report, or statement 
to the association, with intent, in either case, to injure or defraud 
the association, etc. "In either case" obviously includes ail or any 
of the acts which hâve been previoùsly denounced as criminal when 
done by one of the officers named, and one of them is embezzlement 
of the moneys, funds, or crédits of the association. Thèse acts are 
criminal only when done with the intent which the statute has made 
an essential élément of the offense. This is the natural interpréta- 
tion of the language used, and has been the uniform holding of the 
courts of the United States, in construing this section, so far as we 
are advised. U. S. v. Britton, 107 U. S. 655, 2 Sup. Ct. 512, 27 L. 
Ed. 520, in which case the suprême court said that the intention to 
injure and defraud is ah essential ingrédient to every offense speci- 
fied in the section, and the failure to aver the intent is a fatal defect 
in the counts in which it occurs. To the same gênerai effect are 
Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 38 L. Ed. 830; Agnew 
V. U. S., 165 U. S. 36, 17 Sup. Ct. 23s, 41 L. Ed. 624; U. S. v. 
Northway, 120 U. S. 327, 7 Sup. Ct. 580, 30 L. Ed. 664; U. S. v. 
Harper (C. C.) 33 Fed. 471 ; U. S. v. Youtsey (C. C.) 91 Fed. 864. 

It is true that the court defined "embezzlement" as the fraudu- 
lent appropriation by an officer of a national bank of the funds of 
the bank which had been committed to his custody and care, and 
further told the jury that it must appear that McKnight fraudulently 
appropriated the money to his own use, in the one instance in order 
to bribe Britt and Reeder, and in the other to his own use as char- 
gea in the two counts of the indictment upon which the accused 
was being tried. It may be fairly argued that the fraudulent ap- 
propriation of the money of the bank intrusted to his charge would 
include the intent to injure or defraud the bank, to be inferred from 
such fraudulent appropriation of trust funds. In the same connec- 
tion the court told the jury that, if the intent charged was necessary 
to be proved, the jury would be authorized to conclude that it was 
présent from the fraudulent act of misappropriation of the money 
which constituted embezzlement. But, when the attention of the 
court was directly called to the necessity of proving the intention to 
injure or defraud the bank in order to work a conviction, the jury 
was told that it was merely surplusage to allège in the indictment 
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that the appropriation of the money was with intent to injure or 
defraud the association, and more than once the jury was told that 
it was unnecessary to allège or prove that the misappropriations in 
question were with intent to injure or defraud the bank. This 
charge négatives the inference that such intent is included in the 
fraudulent misappropriations which the court told the jury would 
constitute the crime. Undoubtedly the intent to injure or defraud 
may be inferred where such is the natural conséquence of doing, 
the prohibited act ; for the law properly concludes, in the absence 
of circumstances negativing the inference, that one intends the nat- 
ural conséquences of his acts knowingly and intentionally donc. 
But this rule, while it may suffice to defîne the measure of proof 
required to establish such wrongful intent, does not dispense with 
the necessity of proving its existence, where, as in the présent case, 
it is made an essential élément of the crime. The statute only 
makes the acts of the officers therein named criminal when donc 
with the spécifie intent named. In charging the jury that the ac- 
cused could be convicted without proof of the intent to injure or de- 
fraud, the court failed to give a proper construction to the terms 
of the statute, and permitted a conviction without proof of an élé- 
ment of the ofifense as defîned in the statute. This conclusion ren- 
ders it unnecessary to examine the other errors assigned. 

It follows that the judgment must be reversed, and a new trial 
awarded. 



HOSTETTER CO. v. CONRON. 

(Circuit Court, S. D. New York. November 25, 1901.) 

Unpaie Compétition— Praudulbnt Imitation— Sufficienct of Evidenck. 

A prépondérance of the testimony showed that défendant manu- 
factured bltters, and sold the same in Irnlk as Hostetter's Bitters, whlch 
were manufactured only by complainant In accordance with a secret 
formula, and advised purchasers to put the same in empty Hostetter 
bottles, which évidence was re-enforced by testimony of a statement 
made by défendants employé that he manufactured the bltters sold by 
défendant in imitation of eomplainant's, and by the fact that défendant 
failed to produce such employé as a witness, without any adéquate 
excuse. Held, that such évidence was sufficient to sustain eomplainant's 
charge of fraud and unfalr compétition.! 

In Equity. Suit for unfair compétition in trade. On final hearing. 

A. H. Clarke, for complainant. , 
Charles F. Kelley, for défendant. 

COXE, District Judge. This is an action to restrain unfair trade. 
The défendant is charged with having sold a cheap imitation article 
as genuine Hostetter's Bitters. Thèse bitters are prepared only 
by the complainant. They are made by a secret formula. The law ap- 
plicable to this situation is well settled and need not again be stated. 

» Unfalr compétition, see notes to Scheuer y. MuUer, 20 G. O. A. 165; Lare 
V. Harper, 30 C. C. A. 376. 
111 F.-^7 
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ïibstëttef Cb. V. Brueggeman-Reinert Distilling Co. (C. C.) 46 Fed. 
188; Saoïe V. Sommers (C. C.) 84 Fed. 333; Same v. Bower (C. C.) 
74 Fed. 23s ; Same v, Cômerford (C. C.) 97 Fed. 5B5. The only 
question ispne oî fact. The testimbny of the complainant's wit- 
nesses is to' the effect that the défendant was engaged in manufac- 
turirig bittérs which he sold by the gallon and half gallon as Hos- 
tetteir's jBitters. The genuine bitters are sold only in square bottles, 
holding approximately a pint. It also appears from complainant's 
testimony that in order to mislead the public the défendant was in 
the habit of advising his cûstomers to fill empty Hostetter bottles 
with the spy,rious bitters thus eriabling them to sell the cheap sub- 
stitute in çmâll quantities as the genuine article. That the défendant 
sold and gave away émpty Hostetter bottles to parties who pur- 
chased his bitters by the half gallon is not denied, and several of 
the complainant's witnésses testîfy that the defendanfsuggested that 
they fin the empty bottles with the counterfeit bitters. Thèse acts 
and déclarations of the défendant are sworn to by eight witnésses 
who appear to be respectable and are unimpeached. The only ac- 
cusation against them is that they were in the employ of the com- 
plainant. The défendant dénies the testimony of the complain- 
ant tending to establish fraud and unfair dealing, and he is corrobo- 
rated to some extent by two witnésses. One of thèse, at least, is in 
his employ. The weight of testimony would seem, therefore, to be 
with the complainant. Its witnésses outnumber those of the de- 
fendant and they hâve less interest in the controversy. If, however, 
the évidence stopped hère, the court, recognizing the rule that in 
such cases ^_he complainant must establish fraud by a clear prépon- 
dérance of pi-oof, might entertain some doubt as to what its action 
should be. But it does not stop hère. The most persuasive pre- 
sumption tending to establish the defendant's unfair proceedings is 
yet to be stated. On the 3d day of December, 1898, two of the 
complainant's witnésses çalled at the defendant's place of business. 
The défendant was absent, but his compounder, one Pfeiffer, waited 
upon them, and, in reply to a complaint that the goods previously 
purchased were not up to the réquired standard, Pfeififer said: 

"I try to malce them as near rlght as I posslbly can. I get a bottle from 
Acker, Merrall & Condlt occaslonally as a guide so as to make the Hostet- 
ter's Bitters rlght In color and as near the taste as possible." 

Pfeififer was not called as a witness and this statement stands un- 
challenged, except by a qualifîed déniai from a young woman who 
was employed by the défendant. No excuse, which the court can 
consider, is given for the failure to contradict this inculpating évi- 
dence, and, of course, the presumption is that had the witness been 
called he would hâve been unable to deny its truth. The only ex- 
cuse suggested is found in the defendant's brief, and is as follows: 

"In case the absence of Mr. Pfeiffer should be commented on by plalntlff, 
we would say that this man Pfeiffer had been in the employ of the défend- 
ant more than flve years prlor to the commencement of this action, but to 
the sui-prise of défendant, a couple of days before the first hearlng in this 
matter he suddenly said to défendant: 'Mr. Conron, I am going to leave to- 
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night,' and -when pressed for hls reasons for so dolng, and at such short 
notice, sald, 'Well, I am gettlng old and my son In Boston wants me to go 
there to live wlth hlm and I am going to retire.' He dld leave and from that 
day to this bas not retumed." 

Even if the court could regard this statement as proof it would 
hardly help the défendant. It seems rather to strengthen the pre- 
sumption against him. Pfeiflfer's sudden exodus two days before the 
hearing is open to a most damaging inference, and no reason is suf 
gested why his testimony was not taken after he went to Hve with 
his son at Boston. The presumption arising from the omission to 
call so important a witness added to the complainant's testimony 
présents a case which leaves Httle room for doubt. 

It follows that the complainant is entitled to a decree as prayed 
for in the bill. 



A.MERICAN BLECTBICAL NOVBLTY & MFG. 00. v. ACME ELECTBIO 

LAMP OO. et al. 

iOlrcult Court, S. D. New York. November 25, 1901.) 

Patkkts— Suit for Infringbment— Suing Wbong Cobpokation. 

Suit for Infringement of patents was brought against a corporation 
alleged and admitted to bave been organized under the laws of New 
Yorls. An interlocutory decree was entered for complainant after an 
ex parte hearing, and an aecountlng directed. The évidence before the 
master showed that the défendant had ceased doing business before the 
patents were Issued, and that the infrlngements complained of wert» 
committed by a New Jersey corporation having the same name, and in 
part the same ofBcers, which was organized after défendant went out of 
business, but before the patents sued on were issued. Held, that there 
was no ground upon which a decree could be rendered against défendant 
for such infringements, and that complainant could be awarded only 
nominal damages. 

In Equity. Suit for infringement of patents. 

On exceptions to master's report awarding a decree of $4,023.65 as damages 
against the défendant corporation and Louis A. Jackson. The corporation 
alone excepts. The interlocutory decree was granted after an ex parte hear- 
ing, no one appearing for the défendants: 98 Fed. 895. Subsequently upon 
full hearing and argument In another action both of the patents învolved were 
held to be Inyalid. Manufacturing Co. v. Newgold (O. C.) 108 Fed. 957. 

Ewing, Whitman & Ewing and G. H. Gilman, for complainant. 
C. H. Duell, George B. Lester, and W. A. Megrath, for défend- 
ant corporation. 

COXE, District Judge. This action was commenced in January, 
1899, for the infringement of two letters patent, the bill alleging 
and the answer admitting that the défendant, the Acme Electric. 
Lamp Company, "is a corporation organized under the laws of the 
State of New York and a citizen thereof." The decree was against 
this corporation and in the nature of things could be against no 
other corporation. Upon the hearing before" the master it appeared 
that this corporation was organized June 15, 1896, and ceased to 
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âo business in January, 1898. In January, 1898, a New Jersey cor- 
poration, having the same namç ànd some of the same directors 
and ofRcers, was organized. Ail of the lamps upon which an ac- 
counting was ordered, with the exception of two stipulated into 
the original record upon the question of infringement, were made 
and sold by this New Jersey corporation. The patents were grant- 
ed in January, 1899, a year after the New York corporation had 
ceased to do business, and during ail of the period in question it 
was the New Jersey and not the New York corporation that was 
infringing the patents. Thèse facts seem to be wholly undisputed. 
The principal question is whether the master was right in assess- 
■ ing damages against the défendant based upon the sales of the 
New Jersey corporation. The exceptions clearly présent this issue. 
There seems to be no escape firom the conclusion that the com- 
plainant has sued the wrong défendant. That the mistake was 
natural, and, perhaps, inévitable, may be conceded, but the fact re- 
mains that the défendant is required to pay $4,000 for the wrong 
of another party. The damage was done and the profits, if any, 
were received by the New Jersey company. The New York Com- 
pany, upon the présent proof, has made no profits and has done 
no injury. How, then, can it be made to pay? The fact that the 
two corporations hâve the same name, though tending to confuse 
the issue, does not change its légal aspect. In the eye of the law 
the two companies are distinct and separate entities. If, for in- 
stance, the New Jersey company had been incorporated under the 
name of the "Hoboken Novelty Company" it would seem obvions 
that the Acme Electric Lamp Company of New York should not 
be made to pay for the wrong doing of the Hoboken Company. 
Or, to push the illustration a step further, assume that a man 
named Louis A. Jackson was engaged in business at 1659 Broad- 
way until January, 1898, when he moved out and another individual 
having the same name moved in and a year later began infringing 
the complainant's patents. Is it not manifest that Jackson No. i 
cànnot be made to pay for the damage done by Jackson No. 2? 
And, yet, how is the légal aspect of the situation changed because 
the parties happen to be corporations instead of individuals ? The 
organization of the new corporation having the same name as the 
old certainly has a suspicions look, but the court is unable to find 
anything in the ; record tending to show a collusive design. There 
could hardly hâve been a fraudulent intent as to the infringement 
of the patents, because the New Jersey company was organized 
a year before the patents were granted. For aught that appears 
the change was a legitimate one and made for an honest purpose, 
but assuming it to be merely a juggle it is difficult to see how this 
fact can avail complainant in the présent suit. The New Jersey 
company is not a party to this action, but it can, of course, be made 
tô pay for its infringement if found liable in a proper suit com- 
tnenced for that purpose. The court has been unable to discover any 
theory upon which the corporation défendant can be made to pay for 
infringements for which, upon the undisputed testimony, it is in no 
Way responsible. 
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The exceptions which présent the question decided are sustained. 
The decree against the défendant corporation should be limited to 
nominal damages. 



WESTINGHOUSE AIR BRAKE CO. v. NEW TORK AIR BRAKE 00. 

(Circuit Court, N. D. New ïork. November 25, 1901.) 

No. 6.631. 

1. Patents— Snrr fob Inpringbmbnt— Défense of Lâches. 

The défense of lâches to a suit for Infringement need net be pleaded. 



Where a patent has laln dormant for 15 years, and has been Infrlnged 
by défendant for 7 years, wlth the knowledge of complalnant, and with- 
out a Word of protest, a decree for an accountlng should not be granted.i 

In Equity. Suit for infringement of patent. On final hearing. 

Frédéric H. Betts, George H. Christy, and J. Snowden Bell, for 
complainant. 
Frederick P. Fish and Charles Neave, for défendant. 

COXE, District Judge. This is an infringement suit based upon 
letters patent, No. 270,528, granted to George Westinghouse, Jr., 
January 9, 1883, for a pressure retaining valve in automatic brake 
mechanisms. The bill was filed April 4, 1898, and the patent ex- 
pired January 8, 1900, twenty-one months thereafter. As the pat- 
ent expired pendente lite no injunction can be granted, and as there 
is neither proof that the complainant's device was marked "pat- 
ented," nor proof of actual notice, as required by law (Rev. St. § 
4900), it is manifest that there can be no accounting for profits and 
damages, except, perhaps, from the date of the commencement of 
the action. 

Assuming that the filing of the bill was sufficient notice of in- 
fringement under the section referred to, a position which the de- 
fendant strenuously dénies, the question remains, shall the court 
retain jurisdiction in order that an account during this brief period 
may be taken? 

The défendant, among other défenses, maintains that the com- 
plainant has been guilty of such inexcusable lâches as to preclude 
ail relief, 

From the date of the patent to the commencement of the suit, a 
period of 15 years, the complainant did no act and uttered no word 
indicating that it considered the patent valid and valuable and that 
it intended to call infringers to account. There is some testimony 
of a vague and shadowy character that a suit was brought against 
an infringer in Illinois, but the date when it was commenced and 
the resuit of the Htigation is left wholly to conjecture. So far as 
the record discloses the complainant could not hâve acted with 

1 Lâches as a défense In suits for infringement, see notes to Taylor v. 
Spîndle Co., 22 O. C. A. 211; Richardson v. D. M. Osbome & Oo., 36 C. O. A. 
618. 
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OTcater indifférence had no patent been issued. Since 1891 the dé- 
tendant, and every one else who desired to do so, has used the pres- 
sure retaining valve with impunity. The complainant has known of 
this use and has looked on without the least token of dissent. 

There is nothing to show that the défendant knew that the device 
was patented. As stated above the complainant omitted to give 
even the statutory notice, by failing to mark the valves "patented." 
In short, the conduct of the complainant from first to last has been 
such as to encourage the défendant in the behef that the valve was 
not patented, or, if it were, that the patent was invalid or was one 
which the complainant did not intend to enforce. 

It would be in conflict with the well-known principles of equity 
to permit the complainant to coUect damages for a use which it 
tolerated and almost invited. The défendant was justified in the 
belief that the valve was public property. The complainant knew 
of its use for seven years and never made the sHghtest objection. 
This supineness, indifférence and silence are wholly without légal 
excuse. The usual plea of poverty is not available, and the sugges- 
tion that the complainant was too busy in conducting other litigation 
with défendant to spare any time to protect or enforce the patent 
in suit can hardly be regarded as closing the debate. The com- 
mencement of an infringement suit to enforce a patent for a device 
so simple would not hâve unduly taxed the powers of the most 
incompétent clerk in the office of any one of the complainant's so- 
licitors. 

The acceptance of the proposition, that the complainant, with ail 
its vast resources, was unable to bring such a suit during the few 
years foUowing 1891, assumes the existence of an innocent credulity 
which the court, in justice to ail, feels compelled to disclaim. In- 
deed, if the court may consider other suits between thèse parties, it 
would seem that the complainant cannot fairly be charged with in- 
activity in asserting and protecting its rights wherever they were 
considered worth protecting. 

The défense of lâches need not be pleaded. Richards v. Mackall, 
124 U. S. 183, 187, 8 Sup. Ct. 437, 31 1. Ed. 396; Sullivan V. Railroad 
Co., 94 U. S. 806, 811, 24 L. Ed. 324; Manufacturing Co. v. Wil- 
liams, 15 C. C. A. 520, 68 Fed. 489, 494; Walk. Pat. § 597. 

Where a patent has lain dormant for 15 years and lias been in- 
fringed by the défendant for 7 years with the knowledge of the com- 
plainant and without a word of protest a decree for an accounting 
should not be granted. 

The bill is dismissed. 



ELECTRIC SMELTING & ALUMINTJM CO. v. PITTSBURGH 
REDUCTION CO. 

(Circuit Court, W. D. Kew York. October 22, 1901.) 

Patents — Infhingemknt— Pbocbss por Réduction of AiiUMiNUM Obbs. 

The Bradley patents. No. 464,933 and No. 468,148, relatlng to a process 
for the réduction of highly refractory and noueonduetlve metallic ores 
In an unfused state by electrolysis, some of the clalms having spécifie 
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référence to the application of such process to the séparation of aluml- 
num from Its ores, are not Infringed by the process of the Hall patent, 
No. 400,766, for the réduction of aluminum ores. The Bradley process 
consists essentially in passing an electrical current through a mass of ore, 
such current havlng a sufflclent strength and intensity to fuse the ore, 
and to efifect its continuons and progressive décomposition, whlle the 
essential feature of the Hall process, which has given it great commer- 
cial value, Is the employment of a bath of fused cryolite, in which 
alumina readily dissolves. Such bath has a greater eleetroiytic stability 
than the alumina, and the latter, when in solution, is deeomposed by 
passlng through the mass an electrical current not having sufficlent in- 
tensity to effect the décomposition of the bath, which is kept in a fused 
condition by the beat incidentally developed in the process of electrolysls, 
and used with repeated charges of alumina. In such process there is 
not only a différent employment of ingrédients from that of Bradley, 
and an entlrely new method of opération, but far better results are 
attained; and, conceding that Bradley was the flrst to point out the 
method by which progressive fusion and electrolysls was made praetica- 
ble, in view of the prior art and of the doubtful utillty of his process, 
which has never been put into commercial use, his patents cannot be 
given a broad construction, as embodying a pioneer invention, to cover 
the process of Hall, which has superseded ail others and resulted In a 
remarlîable increase in the production and use of aluminum. 

In Equity. Suit for infringement of patents. On final hearing. 

C. M. Vorce, Frederick H. Betts, and Timothy E. EUsworth, for 
complainant. 

Thomas W. Bakewell, George H. Christy, Frederick P. Fish, and 
Norris Morey, for défendant. 

HAZEL, District Judge. This is a suit in equity by the Electric 
Smelting & Aluminum Company against the Pittsburgh Réduction 
Company to restrain the infringement of two United States letters 
patent for a process of separating aluminum and for a process of ob- 
taining metals from their ores or compounds by electrolysis. The 
patents are owned by the complainant under several mesne assign- 
ments. The original application for patent was filed by Charles S. 
Bradley, February 23, 1883 ; on December 8, 1891, patent No. 464,933 
was issued on a division of the original application ; and on Febru- 
ary 2, 1892, patent No. 468,148 was granted to him. Both patents 
relate to a process for the réduction of highly refractory and non- 
conducting metallic ores or compounds in an unfused state by elec- 
trolysis ; that is, by subjecting the ores or compounds to the action 
of an electric current, resulting in a fusion of the entire mass of ore, 
and, while in a state of fusion, by conjoint and simultaneous action 
of the electric current to separate, disassociate, or décompose the 
fluid mass, so that the métal contained therein will be gradually de- 
posited at the cathode, then to be drawn from the bottom of the ré- 
ceptacle or basin in which it is contained. Claims i, 2, and 3 of patent 
No. 468,148 cover and control the process broadly, while claims 4, 5, 
and 6 cover and control the process described as specifically applied 
to the séparation of aluminum from its ores. Patent No. 464,933 
relates to the same process, but confines its claims to a particular 
structure used and a spécial mode of practicing the process. The 
answer sets up various défenses, among them want of novelty and 
noninfringement. 
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The case is of very great importance. The questions involved are 
of such magnitude and complexity that a great deal of time has been 
consumed in beeoming fartiiliar with the voluminous testimony, con- 
sisting of about 3,000 prijated t)ages, including exhibits. The court 
has proceeded, however, in the hope that, when a décision is rendered, 
the propositions involved may hâve received such careful considéra- 
tion as their importance reqiïires. The claim of the complainant and 
the vârioiis défenses interppsèd are of a difficult and technical nature. 
The testimony of the expert witnesses, men of a high réputation in 
chemistry and electro-metallurgy, is of widely divergent character 
as to the application of important scientific and electrical principles. 
A knowledge of the complicatèd and intricate subjects of chemistry 
and electricity, and the application of: their laws, would seem neces- 
sary to a proper disposition of this case. The évidence consumes 
great space, and should raake the questions at issue clear of com- 
préhension. The arguments of counsel generously amplify the copi- 
ons and discursive opinions of the expert witnesses. Everything 
appertaining to the discovery for which the patents were granted 
has been clearly set forth, so that in the considération of the facts 
and the law applicable thereto the task of the court may be as clear 
as the subject will admit. Sbme of the facts are obscured in more or 
less uncertainty, and are difficult of solution ; but it is hoped that a 
sufïicient understanding of the questions involved has been reached 
for a proper détermination of the controversy. 

The process by which aluminum is extracted from its ores has 
been completely revolutionized. The patent of Hall, used commer- 
cially by the défendant, and claimed by complainant to infringe its 
patents in suit, is No. 400,766, issued April 2, 1889, for a process of 
réduction of aluminum by electrolysis. This patent unquestionably 
resulted in the phénoménal réduction in the price of aluminum. In 
1886 its price ranged from $5 to $8 per pound, while in 1897 it was 
from 25 to 30 cents. The entire consumption of aluminum in the 
United States is supplied by the défendant. From an extremely rare 
and only occasional employment of this métal in the commercial 
world, it has become useful in the manufacture of articles for which 
theretofore brass, copper, and tin only were known to be serviceable. 
Its price being reduced to that of copper and brass resulted in the 
advantageous use of aluminum for many purposes only made possible 
by the lowered cost of manufacture. It is not seriously disputed 
that this resuit was due to the discovery of the Hall process and its 
subséquent opération. Indeed, immediately after the défendant be- 
gan its use commercially, manufacturers using other processes ceased 
to work on account of their inability to profitably make aluminum at 
the price for which the défendant was able to place its product on 
sale. What brought about this révolution in the art? Hall's answer 
is that he was the first to discover a suitable bath material, which, 
when fused, on account of certain properties contained therein, would 
at a low température freely dissolve alumina ; that his bath contained 
a higher chemical stability than the dissolved alumina itself, so that,- 
by the passage of the electric current, the alumina would be decom- 
posed, and the bath material and its properties left unaflfected. 
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Alumina in the form of an ore or compound is abundant, and there- 
fore cheap. Prior to Hall's invention, it was difficult to melt or fuse, 
while cryolite, a natural double fluoride of aluminum, was known 
to be fusible at a high température, and its résistance to electrical 
conduction was regarded so great as to render its use practically 
prohibitive. Hall's idea was that, inasmuch as it was commercîally 
impracticable to fuse alumina, he might discover a method of dissolv- 
ing it in a fused bath chemically more stable than alumina, and con- 
taining substances not easily volatilized nor subject to décomposition 
by air. The bath must possess high electrical conductivity and low 
spécifie gravity. Moreover, it appeared to him vitally essential that 
the solvent must be incapable of décomposition by the electric cur- 
rent required to décompose the dissolved alumina ; otherwise, the so- 
lution would become decomposed by the action of the current, and the 
alumina remain in the bath unafifected. Therefore the bath material 
used as a solvent must hâve a higher electrolytic stability than the 
alumina. He experimented with fluor spar and the fluorides of 
sodium, potassium, and magnésium. Thèse fluorides were either in- 
sufficiently fusible, or, when in a fused state, failed to satisfactorily 
operate as solvents for alumina. Cryolite, a double fluoride of 
aluminum and sodium, when fused, was finally ascertained to meet 
with highly favorable results. Hall says he "found that cryolite 
fused easily, and, when fused, dissolved alumina as easily as water 
dissolved sait, without raising the melting point of cryolite or ap- 
parently changing its physical properties." This discovery was 
quickly followed by repeated successes. Carbon crucibles were 
used, in which to dissolve the alumina in a double fluoride, or cryolite, 
bath, and then to décompose the dissolved alumina by passing an 
electric current through the solution by means of carbon rods used 
as électrodes. Défendant contends. that through this discovery Hall 
solved the problem of the practical electrolytic production of 
aluminum, one which had remained unsolved for half a century; that, 
in comparison with the prior processes, he made a vast improvement. 
when he planned to fuse a practically nonelectrolyzable ore, and to 
electrolyze an unfusible one. The extraction of aluminum from its 
ores by a method of electrical fusion and décomposition, so that the 
métal regarded as precious could be commercially utilized, had for 
many years bafifled specialists, who had given untiring attention to the 
subject. In 1888, following the successful experiments conducted 
by Hall, this défendant corporation was organized. Fifty pounds of 
aluminum for a time were produced per day at its Pittsburg manufac- 
tory. Soon afterwards its plant was enlarged by the érection of 
two additional establishments at Niagara Falls, using a total of 6,000 
electrical horse power and having an output daily of 9,000 pounds of 
aluminum. 

What does Bradley claim? His invention consists in the régula- 
tion of the beat generated by current energy to perform three 
functions. He utilizes the electricity developed between électrodes 
placed in a mass of refractory ores, — nonconductors in an unfused 
state. He maintains the necessary current energy communicated 
from the initial point throughout the entire mass, thus securing 
fusion and simultaneous electrolysis, and progressively holds a 
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i^ss of ore in a continuously fused state, resulting in its réduc- 
tion. Thus the pure aluminum will be deposited at the bottom pi 
the cavity or basin, whence it may be withdrawn. To produce this 
resuit, the electric energy must be applied according to the method 
specified by the patent, and stated in complainant's brief to be: 

"(1) Meit and maintaln melted the material in the initial Une of flow. (2) 
To apply the current in such a manner that the melted material will spread 
its beat, so as to propagate sufficient beat to liquify the surrounding mate- 
rial. (S) Décompose or separate thé atoms of the fused mass, made a con- 
ductor o£ electricity by the dlffiiision of the beat generated." 

The main object of the invention, the patentée says, "is to dis- 
pense with the external application of beat on the ore in order to 
keep it fused." This he proposes to accomplish by the employ- 
nient of "an electric current of greater strength or intensity than 
would be required to produce electrolytic décomposition alone." 
The décomposition or disassociation of refractory ores by electrol- 
ysis is not claimed to be new in the art. The utilization of a suffi- 
cient quantity of beat from a center of fusion throughout a mass 
of nonconducting and refractory material, of which cryolite is a 
sample, by means of an electric current concentrated upon a por- 
tion of such mass, is claimed to hâve been unknown, and that 
Bradley is a pioneer in the art. 

Complainant claims that its process is not lipîited to any par- 
ticular class of ores. The patent covers the extraction of metals 
from their compounds, and is not restrictive in its scope. There- 
fore the Hall process is the same as Bradley's, although more eco- 
nomically performed, because Hall uses a well-knôwn flux or sol- 
vent for the alumina, which facilitâtes fusion and conséquent elec- 
trolysis. I am quite satisfied that it was not a well-known flux 
for this purpose. The utility of electricity as a potent agent for the 
transmission or diiïusion of hea{ was well known for fusing refrac- 
tory ores. Varions anticipatory patents will be hereafter discussed. 
The mère application of this agent to décompose alumina, after it 
lias passed through an intensely heated cryolite bath, does not 
necessarily fuse the alumina. Hall does not endeavor to do this. 
Instead of using a, fusing process, he créâtes a bath by which alu- 
mina is dissolved. This is donc by charging it into the fused 
bath, resulting in the process of solution. This distinction, claimed 
to exist between fusion and solution in the chemical and metallur- 
gical arts, has been the bàsis for considérable expert testimony, 
extremely contradictory in its- nature. It will not serve any good 
purpose, with référence to the various définitions of fusing, flux- 
mg, melting, solution, and dissolution, to in détail or at length 
make any comment upon thèse définitions. 

This very same question, which is regarded M'ith so much im- 
portance, was decided in the circuit court for the Northern district 
of Ohio in the case of Pittsburgh Réduction Co. v. Cowles Electric 
Smélting & Aluminum Co. (predecessor of complainant) 55 Fed. 
301. That wàs a suit brought by the défendant in this case against 
the Cowles Electric Smélting & Aluminum Company, a corporation 
then in existence and engaged in the manufacture of aluminum 
alloys, to restrain infringement of the Hall process on the part of 
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the Cowles Company. It was contended that the use of cryolite 
as. a flux for alumina was well known in the art prior to the date 
of the Hall invention; that fluxing and dissolving were synony- 
mous terms, and therefore the Plall process was old and his patent 
void. The suit was tried before two eminent jurists, Judges Taft 
and Ricks. The learned and exhaustive opinion given by the 
court in that case is persuasive of the finding there made on the 
questions before it. The learned court, after an examination of ail 
the patents claimed in anticipation, and after full considération of 
the terms "fluxing," "fusion," and "solution," held that the Hall 
process consisted simply in solution of the alumina and subséquent 
electrolysis. The process of De Ville was said to be a process of 
electrolysis, followed by "electro-chemical solution of the alumina." 
Judge Taft was of the opinion that by Hall's process the alumina 
dissolved and became the electrolyte. The court had before it sub- 
stantially ail the évidence and exhibits that are in this case. The 
questions which arise hère with référence to fluxes and solution 
were exhaustively argued. Many of the expert witnesses in that 
case are witnesses hère, notably Mr. Cowles and Drs. Chandier 
and Morton. Indeed, the chief contention was that the use of cryo- 
lite as a flux for alumina was old in the art, and that "fluxing" and 
"dissolving" were synonymous terms. Hall maintained, and the 
conclusion of the court was that the novelty of the process con- 
sisted in that the alumina dissolved in a fused double fluoride of 
sodium and aluminum as freely as sugar dissolves in water; that, 
until he discovered that alumina would thus freely dissolve in this 
bath, it had never been known, and that no one had ever before suc- 
ceeded in disrupting the constituent éléments of alumina by an elec- 
tric current; and therefore the patent was a pioneer patent, enti- 
tling it to libéral construction. The court quoted with approval, at 
page 309, the testimony of Prof. Chandier, who also gave testimony 
for défendant in this case : 

"The alumina dissolves in the fused bath of cryolite, as sugar does in 
water, quietly, without any of the usual évidences of chemical action, such as 
production of beat, or the réduction of fusibility, or thickening of the llquld. 
This seems to show that the alumina in solution remains chemically un- 
changed." 

After the décision in that case a motion was made for a rehearing 
before Judge Taft, and the meaning and efifect of metallurgical fu- 
sion and solution again discussed. Pittsburgh Réduction Co. v. 
Cowles Electric Smelting & Aluminum Co. (C. C.) 64 Fed. 125. It 
is true, in that case the Bradley patents were not relied on. The 
Cowles patents, however, substantially claimed to be the same, were 
before the court. On the motion for rehearing it was again argued 
that the use of cryohte as a flux is the same as its use as a dissolvent 
for alumina. The De Ville patent, claimed in anticipation, was again 
reviewed and distinguished. The court rested its décision on the 
degree of fusibility of alumina in cryolite. This De Ville's descrip- 
tion of his process shows to a very small per cent., and it does not 
appear that his process will render fusible a very large per cent., 
which Hall discovered and which his process performs. The court 
said: 



748 .111 FEDERAL REPORTER. 

"It Js utterly Immaterial, therefore, whethèr the cryollte be called a flux* 
or a 'dlssalvenf of the alumlna, because In elther case the extent to •which 
De yuie's expérimente Bhowed that tt could dissolve or flux alumina was 
very small." 

The court further said : 

"Neither the Bradley nor the Cowles patents contaln the slightest sugges- 
tion that cryollte should be used as a flux for the refractory alumlna, aud no 
évidence is sought to be introduced that any one ever actually used cryollte 
in furnaces for that purpose." 

From the foregoing extracts, and a careful revîew of the évidence 
àud authorities cited by counsel in the présent case, I am constrained 
to hold that Hall's invention was nôt a mère altération in the Brad- 
ley process, or the substitution of one ingrédient for another, which 
was well known at the tinie. The subsequently conceived process 
of Hall is substantially différent from the former of Bradley, and 
the addition of the alumina in the cryolite flux tended to perform a 
différent function, not covered by the Bradley process. It tended 
towards the solution of an ore which, if operated upon by the Brad- 
ley process, construing it broadly, and not limiting it to any par- 
ticular class of ores, would hâve neceSsitated its fusion vnth the con- 
tents of the bath, and would, therefore, hâve required an extremely 
high electrical voltage to perform the office of disassociating the 
alumînum. 

Complainant's counsel maintain with great force ând ability that, 
inà'smuch as the Hall bath is a compound one, consisting of fluorides 
of aluminum, of sodium, and of calcium, and oxide of aluminum, and 
the electric current passes through every substance in the bath, there- 
fore the Hall bath is fused in the same manner specifically claimed 
by the Bradley patents. Nevertheless, Hall's heat is quite differently 
applied and utilized than Bradley ever contemplated. Hall main- 
lains that he reduces his current to a minimum and obtains his heat 
from the anodes, the combustion of the anodes, and the lining of the 
crucible or pot ; that thèse developments of heat resuit from the use 
of the electric current for décomposition. He adds pulverized car- 
bon to his bath and throws on additional alumina. After a short 
space of time, it is intermingled with the bath material. This method 
also utilized a certain amount of heat by preventing its escape by 
radiation. In each pot or crucible are fixed 40 carbon rods, made 
of compressed carbon, each weighing eight pounds. When thèse 
rods are immersed in the bath, they are gradually consumed, and as 
the ends are consumed they are pushed down, to keep them nearly 
in contact with the lining of the crucible or pot. The oxygen, as it 
is released from its compounds, combines with the carbon, by which 
carbonic acid gas is formed, resulting in the production of heat. 
This heat maiutains the fluidity of the bath, and suffices to keep the 
bath liquid, without any excess of current. Hall claims that to use 
an excessive current, as described by the Bradley patent, would be 
unnecessary, and would involve considérable expenditure of money 
for the production of its current energy. In the Lane-Fox British 
patent of 1878 it was demonstrated that electric currents could be 
employed for external heating as a substitute for fires involving com- 
bustion ; the heat being produced by résistance to the current in or 
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at the surface of the containing vessel. The greater part of defend- 
ant's beat being obtained through the carbon anodes and the cruci- 
ble lining would suggest a similarity with the Lane-Fox patent. The 
heat generated is not permitted to be of such intensity as to fuse the 
bath, and also décompose it, but only of such low intensity as to dé- 
compose only the dissolved alumina, and not the bath itself. The 
alumina is heated to the température of the bath before it becomes 
a part of it, and is then easily dissolved, without participating in any 
fluxing action. It is quite true that a chemical reaction may be said 
to take place, producing from substances practically nonelectrolytic 
a new substance, the electrolyte, which, when acted upon by the 
amperage, deposits aluminum at the cathode, and that the initial step 
of the process to create a chemical change of substances to form the 
electrolyte cannot take place without heat. Hall's claims do not say 
what heat shall be employed to fuse the bath. The process described 
by his patent speaks of dissolving alumina in a fused bath, composed 
of fluorides of aluminum and a métal more électro-positive than 
aluminum, and then passing an electric current through the fused 
mass. With référence to obtaining the required température to 
maintain the bath the patent says : 

"This cruclble is plaeed in a suitable furnace, B, and subjected to a suffi- 
cient tieat to fuse tlie materials plaeed tlierein; such materials fusing at 
approximately tiie same température as common sait." 

From this it is deduced that Hall never intended, certainly that he 
did not conceive, the plan of internai heating by current energy, and 
that its présent use for bath fusion and electrolysis is an infringe- 
ment of Bradley's process. The latter describes a method for main- 
taining both fusion and electrolysis by continuons and simultaneous 
action of the electrical current applied to his bath. The spécifica- 
tions déclare : 

"The main object of my invention, therefore, is to dispense with the ex- 
ternal application of heat to the ore in order to Iceep it fused. In order to 
accomplish this object, I employ an electric current of greater strength or 
Intensity than what would be required to produce the electrolytlc décomposi- 
tion alone, and I maintain the ore or other substance in a state of fusion by 
the heat developed by the passage of the current through the melted mass, 
so that by my invention the electric current is employed to perform two dis- 
tinct functions; one of thèse being to keep the ore melted by havlng a portion 
of Its electrical energy converted into heat by the electrical résistance offiered 
by the fused ore, and the other being to efCect the desired electrolytlc décom- 
position, by -which means the heat, being produced In the ore itself, is con- 
centrated at exactly the point wherc it is required to keep the ore in a state 
of fusion." 

The question preseated is not free from difïiculty. Cou^sel for 
complainant argue with great force that the heat development had 
first to be conceived, and the advantage of utilizing the Bradley plan 
of heating as a substitute for intense external heat had first to be 
realized. Was the conception of the application of electrical heat, 
in the art as it existed at the date of the application for the Bradley 
patent, such a discovery as to entitle the patentée to the protection 
of the patent laws ? It is urged that the claims of the Bradley patent 
must be broadly construed with référence to its limitation to the use 
of an electric arc for initial fusion, in the light of the décision ren- 
dered in Aluminum Co. v. Lowrey, 24 C. C. A. 616, 79 Fed. 331. 
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The court in that case did not pass upon the validity of Bradiey's 
claims, but it did hâve before it what had been previously done by 
Sir Humphrey Davy, Siemens, and others. The court expressly said 
that thé record in that case was not made up for the purpose of en- 
abling it to décide how far the Bradley invention advanced the prior 
art. It also used the following language : 

"But the researches of Sir Humphrey Davy, Siemens, and other scientifle 
men hftd already made a considérable advanee in developing this new art." 

The Lowrey suit was brought by Lowrey's executors to clear the 
title to the Bradley patents, which Cowles claimed to own by virtue of 
an assignment of May i8, 1885, assigning to Cowles inventions of 
Bradley which interfered with the patents of Cowles. The complain- 
ant claimed title under a subséquent assignment, and contended that 
the Bradley claims related to a process essentially dififerent from that 
of the Cowles patents, and therefore that the assignment by Bradley 
to the défendant, by reason of a restrictive limitation in the assign- 
ment, did not include the Bradley patent. The détermination of the 
court in that case with référence to the construction placed upon the 
claim of the patent in suit can hâve no bearing upon the questions 
before me. This suit is not between the Same parties or their privies 
in interest, and the subject of the action is widely différent. More- 
over, in the view that I hâve taken, it wOuld serve no useful purpose 
to détermine the question whether the patents of the complainant are 
limited to initial fusion by an arc. The proof on the part of the 
complainant — and the patent so indicates — is that the électrode and 
the carboh slab upon which the ore may be placed shall first form a 
contact. This contact would ofifer a résistance resulting in the pro- 
duction of intense heat at the point of contact. The électrode is 
withdrawn when the heat is generated by reason of the contact be- 
tween the électrode and carbon slab. This permits a heat-producing 
action, and aids the development of a larger bath or body of fused 
matèrial. Complainant's experts déscribed this as an incandescent 
opération, as distinguished from that of an arc. The proofs show 
that, when a current of sufRcient voltage is applied to metallic com- 
poùrids, it will fuse, maintaih fusion, and décompose them without the 
aid pf external fîre. Défendants contend that this was well known to 
be old in the art. 

Prior to 1884 Messrs. Cowles were engaged in the réduction of 
metals, aluminum alloys. By their process the refractory and non- 
conducting màterial was mixed with carbon or other similar con- 
ducting, although highly resisting, matèrial. At this time the dif- 
fusion of electrical heat throughout the mass of matèrial in the 
furnace, invented by Cowles, was justly regarded as a remarkable 
process, marking an era in practical metallurgy. Bradiey's ap- 
plication for a patent was then on file. The gênerai adoption of the 
practice of internally heating the baths by the current, from the fail- 
ure of external heating unquestionably, is due directly to Messrs. 
Cowles. Doubtless great crédit is due to their enterprise and pro- 
gressive commercial foresight. Nevertheless it was known that Sir 
Humphrey Davy, in a lecture delivered before the Royal Society of 
London in 1807, and published in the Philosophie Transactions for 
1808, uséd this language: 
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"I tried several experimcnts In the electrization of potash rendered fluid 
by beat, "wlth the hopes of being able to coUect the combustible matter, but 
without success, and I only attained my object by employing electricity as a 
common agent for fusion and décomposition." 

This was a mère experiment, possibly, but it was an account of a 
process that was complète and capable of practical opération. Brad- 
ley admitted, in the proceedings at the patent office, in his second 
brief on appeal to the commissioner, that : 

"Sir Humphrey Davy's réduction of potassium and sodium, as descrlbed 
by him, on an infinitésimal scale, -was the process descrlbed and clalmed by 
Bradley." 

I cannot agrée with the argument that Sir Humphrey Davy's 
process revealed nothing to the world. His laboratory opérations 
with référence to a process for réduction hâve since been carried out 
on a larger scale. They hâve been proven practical by successive 
improvements, and his method has been tested by actual use. Cast- 
ner's patent, No. 452,030, granted May 12, 1891, is cited as an im- 
provement in the process descrlbed by Davy. Siemens invented a 
mode df initial fusion, using the arc, which made Davy's process ap- 
pHcable to other fusible electrolytes than those upon which he ex- 
perimented. 

It is vigorously contended by complainant that Davy's experiment 
did not demonstrate that electric heating could be practically apphed 
internally by conduction to surrounding nonconducting and refraC- 
tory substances; that his experiment consisted of its opération on 
minute quantities ; and that soda and potassa, Davy's material, does 
not justify a s;milar opération with materials of différent character. 
Dr Morton, expert for complainant, says, in speaking of the Davy 
experiment, after declaring that a battery analogous to that of Davy 
ought to be used to ascertain the conditions which existed in his 
case: 

"I hâve no doubt that Davy's experiment may be successfully carried out, 
even with a battery, as in the experiment that I made, or with a dynamo 
machine and adjustable résistance properly manipulated." 

Dr. Chandler met with fair success in his trial experiments for 
use in this case by his substantial répétition of Davy's process. In 
1881 the Compagnie Générale Belge, in its French patent, spoke of 
the use of the electric arc for heating substances. Nothing is said 
of réduction, but it is suggestive of the use of electrical beat for 
fusion of metals. Prof. Howe in 1882 pubHshed a paper in the regu- 
lar annual volume of Transactions of the Society of Mining Engi- 
neers, and copies thereof were distributed as early as May, 1882. In 
this paper Prof. Howe speaks of fusing his material before decompos- 
ing it by electrolysis. Bunsen fused chloride of magnésium, and 
electrolyzed it with the aid of électrodes, and demonstrated the neces- 
sity of a definite voltage. The United States patent of Bail & Guest, 
No. 236,478, descrlbed the application of an electric current for car- 
bonizing arcs of paper or other materials while confined in a case of 
nonconducting material. Siemens' British patent. No. 2,110 of 1879, 
to which I hâve already referred, describes the use of the electric 
arc for the fusion of metals. It makes no référence to décomposition, 
but it is clearly stated by the patent that the electric current is ap- 
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pliédlp produce intense heat for the fusion of electrolyzable sub- 
stanctss.; Two carbon rods, fitted to slide towards each other hori- 
zontally within water-cased tubes, are employed. The substances to 
ï>e fjased are introducçd in the cruçible, and the carbon rods are ad- 
vançéd sufHciently near each other toform an arc within the cruçible. 
pr.rJMprtpn says that with modei^n dynamos, generating large cur- 
rents, Siemens' apparatus, which was useful only on a small scale, 
could b(? enlarged, so as to fuse large masses of material requiring 
high tegiperature, provided the Siemens method of cooling his élec- 
trode with water is dispensed with. Bell in 1861 had electrolyzed 
çryolite, and Gauduin in 1869 decpmposed aluminum salts, by the 
electric çurrent in crucibles by means of external heat. As the alu- 
minum was extracted, fresh material ^yas added. This is also donc 
by complaînant's process, and by that of the défendant, when neces- 
sity requireSj., Other patents are in évidence from which it appears 
that the décomposition of metallic compounds was old in the art. 
In every case external heat was used, .No electrolytic heat gener- 
ated in the cruçible was utilized for continuons heating. That seems 
not to haye been practical until the discovery by Hall of a suitable 
bath, which would, when fused, dissolve alumina. I think that thèse 
patents quite clearly show the state of the art with référence to 
electrolysis and internai heating of ores or compounds. They dis- 
close the State of the art to be such that what Bradley did was to 
adopt a well-known process for heating to the spécial purpose of 
fusing, — a carrying forward or new application of what others had 
already done or attempted in reducing refractory metals by similar 
means. Hjis claims must therefore be narrowly cons'trued. Manu- 
facturing Co. v. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307. 

The complaînant's argument is that by the Bradley patents an 
electrolytic current is employed sufficiently powerful to do two things, 
to wit, to electrolyze and to develop sufficient heat to keep the ore 
fused. This may be done, as the patent points out, in the foUowing 
way: 

"For the purt>ose of perfectly managing and controUlng my process, I 
hâve my electric generator or source of current so arrangea that the strength 
of the electrolytic current may be properly regulated, and the mass of ore 
therèby keptàt ^roper température. Themost eonvenlent Tvay to accomplish 
this Is to ralse -oé. lower the eleetro-motlve force of the generator by any of 
the well-known methods employed, — for example. In incandescent electric 
llgbtfng. • * • By thèse means I am able to dispense with the neces- 
slty of keeplng the ore in a fused state by the application of heat from with- 
out through the walls of the refractory vessel, and to concentrate the heat 
requlred for, this purpose Just where it Is necded between the two électrodes." 

, True, Bradley explicitly states that by his invention external heat- 
ing is dispensed with. To do that, as already stated, simultaneous 
and progressive fusion and electrolysis are relied upon ; but, in the 
light of the heat which is incidentally.generated by the Hall method 
to perform this work in his process and the prior state of the art, a 
construction cannot be placed upon the Bradley patent sufficiently 
broad to permit his claim with regard to simultaneous fusion and 
electrolysis to inure to his benefit as against the claims of Hall. 
This construction, however, requires that defendant's opération of 
its process clëarly appear. Its apparatus cônsists of a cruçible, pot, 
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or tank, about six feet long and from three to four feet wide, wherein 
the double fluoride of aluminum and some other more électro-positive 
métal, such as sodium and calcium, are fused. In this fused bath 
alumina is dissolved and decomposed. The réceptacle in which the 
process takes place is lined with carbon, and, with the aluminum it 
may contain, constitutes the cathode. The anodes are carbon cyl- 
inders, adjustably suspended by copper rods from an overhanging 
frame, which is connected with the positive side of the dynamo. 
The anodes are immersed in the bath, and the current passes to the 
lining of the pot, accomplishing in its passage the electrolytic de- 
composition of the dissolved mass. At the beginning the flat ends 
of the carbon anodes are pressed into close contact with the flat 
bottom lining of the pot, the current is then turned on, and, owing 
to the résistance offered at the contacts of the anodes and cathode, 
great beat is developed, rapidly heating up the lower ends of the 
anodes and the lining of the pot at and near the contacts. The 
anodes are pressed down from time to time, as the carbon is de- 
stroyed by combustion. By defendant's method, molten bath mate- 
rial is ladîed into the apparatus from one going out of use or requir- 
ing repairs. Other raw material is added to the crucible. Alumina 
is added and quickly dissolved. The anodes are raised a few inches, 
and décomposition takes place. This opération continues for months, 
until the apparatus gives out or repairs are required. From the évi- 
dence of Jefï, complainant's witness, it appears that the bath some- 
times becomes thick when running under a voltage of less than sj^ ; 
that the carbon is then raised to supply more voltage, a volt meter 
being connected with each apparatus. Efforts are made to keep sj/^ 
volts in each cmcible, and about 45 are in opération at the same 
time. Is the current regulated, and the mass of ore thereby kept at 
the proper température, for the purpose of managing and control- 
ling the process, as claimed by the Bradley patent? It is well un- 
derstood by those familiar with the art that an electric current, ap- 
plied to a conducting élément, générâtes beat proportionate with 
the watts of electrical energy used to overcome the electrical résist- 
ance. Joule's law, so called, détermines the law of electrical heat- 
ing in the f ollowing words : 

"The beat which is evolved by the proper voltalc action of any voltaic 
current is proportional to the square of Intenslty of the current multlplled by 
the résistance to conduction which It expériences." 

Prof. Thurston, of the Sibley Collège of Mechanical Engineering, 
Cornell University, called as an expert witness for défendant, says: 

"Joule's law, as above expressed, holds good, whatever the nature of the 
substances producing the résistance, and the beat evolved in the passage 
of the electric current is precisely the same in amount; the same current 
belng passed and the same résistance being met, whether the reslsting mate- 
rial be a solid, or liquid, or a solid in a fused state. The quantity of beat is 
a function of current and résistance alone, and is absolutely lndei)€ndent 
of the nature of the substance traversed by the current." 

To electrblyze a fused bath, a practical voltage is required to over- 
come the résistance of the carbon électrodes. This voltage is dis- 
tinguished from theoretical voltage by Prof. Chandler. He says : 
111 F.— 48 
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"Extra electrlcal energy Is always requlred in every electrolytlc process 
to overcome condiietlve résistance of the batli and to go on witli reasonable 
rapidity. It is essentially the case In fused baths where a voltage consid- 
érable above the theoretical Toltage is always requlred to produee satlsfactory 
results. * • * It is necessary to use a sufficiently hlgh voltage to cause 
electrolytlc. action to proceed with rapidity, and expérience has shown that 
from flvé t<> Six volts are necessary with the solution of the defendant's pro- 
cess. It is immaterial whether defendant's process is carrled on in crucibles 
or pots heated by the external beat of the flre or by the electrical beat of 
conduction." 

î*rom the experiment of Dr. Morton, made on April 26, 1899, and 
from other measurements of counter electro-motive force made by 
Mr. Davis, Prof. Geyer, and Prof. Rogers, it is argued that the de- 
fendant uses an electric current of sufficient strength and density to 
décompose cryolite, and that it uses a greater voltage than would be 
required'for electrolysis alone. Defendant's experts do not agrée 
with this contention. I am constrained to defer to the judgment of 
defendant's expert witnesses, in view of the vast amount of corrobo- 
rating évidence found in the case, showing that Hall, in experiment- 
mg with his process, never contemplâted the use of an electric cur- 
rent of greater voltage than to produce décomposition. He was 
primarily of the opinion that the heat produced by the electrical en- 
ergy necessarily used to décompose the métal in the crucible would 
be entirely sufficient for both fusion and décomposition. Indeed, in 
a letter written to his sister, as early as August, 1886, he said: 

"In some respects this Invention Is going to be better than I anticipated. 
Thus, the résistance of the liquld la exceédingly low. Also, It is évident from 
the experlments that the waste heat of elèctrlcity, whlch must be used any- 
way, will be nearly, if not quite, enough to keep the solvent melted." 

The proofs show that Hall's anticipations in that regard proved 
true. The current strength sufficient for electrolysis, as applied by 
the Hall process, is sufficient to fuse and décompose. The develop- 
ment of he,at is ah adjunct to the process, Or, as said on the argu- 
ment, it is incîdental therèto. This fact, of course, aids in minimiz- 
ing the voltage and amperâge required to keep the bath fused and 
to perform electrolysis. Obviously, this renders it unnecessary that 
Hall should use an excessive current for fusion of the ore. By Brad- 
ley's method, it is distinctly stated that the current must be suffi- 
ciently powerful to both keep the ore in a proper state of fusion and 
to perform the required electrolytlc work. It appears that in secur- 
ing this resuit by his process a double strength of current is re- 
quired. Cryolite is the ore cited by Bradley as an illustration in his 
patent, and doubtless was in his mind when he conceived his inven- 
tion. Its fusion requires, as has been said, a current of greater 
strength and intensity than woùld be required to produce décom- 
position alone. In the case of Pittsburgh Réduction Co. v. Cowles 
Electric Smelting & Al'uminum Co., supra, the défendants spught to 
distinguish their process then employed by denying infringement of 
the Hall patent, for the reason that they used the electric current 
internally appHed to fuse their bath material. The court said: 

"This defenise Is based on a narrow and highly impossible construction of 
the Hall patent." 
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The application of that décision to the case at bar would certainly 
compel the conclusion that, if the only alleged infringement by Hall 
is the appHcation of internai heat, then in reality no infringement 
exists. The theoretical voltage required by Hall to décompose alu- 
mina is 2.8 volts. The working voltage required is from 6 to 7 volts. 
Defendant's contention that this amount of voltage would be re- 
quired to electrolyze the contents of the pot, even though the mass 
had been fused by external heat or by the electrical heat of conduc- 
tion, is disputed. The Heroult process is cited as an instance where 
the theoretical voltage which is required for this same purpose, us- 
ing external heat to keep the bath fused, is 3 volts. Inasmuch as 
the Heroult process is substantially that of the défendant, complain- 
ant argues that the défendant, in its use of a current of 6 volts, in- 
fringes this feature of the patent, because of its use of an electric 
current of greater strength or intensity than would be required for 
décomposition alone, and that a régulation of the current is neces- 
sarily so arranged as to keep the ore at proper température. A 
practical voltage, as heretofore defined, is required ; but the heat re- 
quired to maintain fusion is obtained by the heat radiation, and from 
such sources as are incidental to the use of the process, and not 
from any independent process of electric heating. The record does 
not bear out this claim of the complainant with référence to antici- 
pation. The Heroult process fused the alumina by internai electric 
heat, melting it above a base métal, so that it would alloy with alu- 
minum without the présence of cryolite. Thèse alloys contain 10 or 
15 per cent, of aluminum only. This process was used in Europe 
in 1887 and 1888. Subséquent to the Hall process, it was put in use 
in the United States. His application for United States patent cov- 
ering the pure aluminum process was in interférence with the appli- 
cation of Hall, and was determined in Hall's favor. 

It is quite true that there must be a régulation of the current util- 
ized by the Hall process; but manifestly, from what has already 
been said, that must be found due to the régulation of the applica- 
tion of electricity for the décomposition of alumina. After the cur- 
rent has passed through the electrolyte, an ihcrease of voltage will 
not increase the production of métal. That is affected only by in- 
creasing the ampères. No statement appears in the Bradley patent 
as to the number of volts employed either for réduction performed 
with internally or externally heated crucibles. Complainant's wit- 
ness Rogers testifîed that, if Bradley used twice the voltage neces- 
sary to eflfect décomposition, he would not be employing, according 
to Prof. Chandler's figures of the theoretical voltage, more than 6 
to 10 volts, and that his voltage would simply be determined by the 
amount necessary to décompose and maintain fusion. Obviously, 
it is essential by the Bradley process to first ascertain the amount 
of voltage required for electrical décomposition, and then increase 
the electric current to one about twice as strong as would be em- 
ployed to perform a given amount of electrolytic work in the ordi- 
nary way in externally heated crucibles. By so doing the patentée 
is enabled to keep the ore fused without the application of any ex- 
ternal heat whatever. It is quite plain that this is not Hall's process, 
who, as we hâve seen, uses only such heat as is incidental to every 
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opération of electrolysis, which it is admitted îs not covered by the 
patent and is not patentable. Considering this feature, together with 
the application of alumina to a cryolite bath, it appears to me that 
the Hall process is a new mode or opération by means of which a 
new resuit is obtained. I do not think, for reasons hereinafter 
stated, that the Bradley patent, claiming broadly the disassociation 
of aluminum from its ores or compounds, or of other like highly re- 
fractory metallic compounds, can be construed to cover the claims 
of Hall. It is quite true that when a patentée describes an inven- 
tion, and then claims it as described, he is protected by law, not only 
in the précise form which he has described, but ail other forms which 
embody his invention. Winans v. Denmead, 15 How. 329, 14 L. Ed. 
717. But hère in the Hall process there was a différent employ- 
ment of the ingrédients which go to make up the process, and an 
entirely new mode of opération. The means employed and the 
method of opération produced a new or better resuit. It may be said 
to be equally true "that, when a person has invented some mode of 
carrying into effect a law of natural science or a rule of practice, it 
is the application of that law or rule which constitutes the peculiar 
feature of the invention." Sewall v. Jones, 91 U. S. 184, 23 L. Ed. 
277. But Hall's process was not applied in the same way. By his 
method of solution the work was perforraed dififerently. 

The question of the utility of the Bradley process must now be 
considered. Bradley conceived his invention February 23, 1883. 
The patents were not issued until about eight years afterwards. The 
delays weré due to adverse décisions of the patent office, and amend- 
ments made to the original application from time to time to meet 
those décisions. Hall's patent was granted April 2, 1889, and went 
into immédiate opération. The complainant's proofs show that, al- 
though the Bradley process had never been in actual opération, the 
fundamental invention of Bradley was substantially used by Cowles 
Bros., in 1890 and previously, in the manufacture of aluminum alloys. 
Previous to that time it was substantially used for a short time at 
Bopnton, N. J. This plant was started primarily to show the prac- 
ticability of the Heroult process. The witness Stetson gives testi- 
mony to the effect that this process was operated at Neuheusen 
under the Heroult patent from 1886 to 1890. Under his direction 
pure aluminum and aluminum bronze were made. It was claimed to 
be used by Cowles Bros, in a suit for infringement in Pittsburgh 
Réduction Co, v, Cowles Electric Smelting & Aluminum Co., supra; 
it being established in that case that the défendant used Hall's solu- 
tion process. An injunction was granted, which is still in force. 
Inasmuch as Bradley's patents were not before the court, it can 
hardly be claimed that the utility of the process as specifîcally claim- 
ed was established. Although possessing facilities for their opéra- 
tion and practical control of both Bradley patents since the déter- 
mination of the Lowrey suit in 1897, nothing has been done,.by com- 
plainant to demonstrate their commercial utility. I am not unmind- 
ful that the granting of a patent is prima facie évidence of its utility, 
and that the burden of proof of want of utility is on the défendant. 
If there is any doubt, it sliould be resolved in favor of the patentée. 
I find no évidence at ail of the practical use of the Bradley process. 
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There was no abandonment of it, yet it is stïll important to consider 
its practical opération for the purpose of construing its scope. The 
witness Yates gave testimony in the suit brought for infringement 
of Pittsburgh Réduction Co. v. Cowles Electric Smelting & Alumi- 
num Co., supra. He said the Cowles syndicate of England used the 
same process that the Cowles Company used at Lockport for the 
manufacture of aluminum bronze ; that an expérimental run of pure 
cryolite was made in one of their furnaces, but that the "current was 
not properly proportioned to the bath and no alumina was added ; 
hence no aluminum was produced." By the Gauduin bath experi- 
ment, made June 15, 1899, it was undertaken to demonstrate that 
aluminum was readily made by the Bradley process. It had a bath 
of cryolite, sait, and aluminum fluoride. It is claimed by the Gaudum 
process that the low temparature and conditions contributing to 
generate beat and dissolution observable in the Hall process existed, 
and that this patent is in anticipation of Hall. Gauduin, in carrying 
on his process, added aluminum fluoride. The experiment, how- 
ever, seems not to hâve been carried out as specified by Gauduin. 
Aluminum fluoride was added in the beginning to the cryolite. This 
resulted in electrolyzing and decomposing a solution of aluminum 
fluoride in cryolite, instead of fusing and electrolyzing cryolite. It 
is thus quite doubtful whether the Bradley process bas ever demon- 
strated its practical utility. The reasons expressed by the suprême 
court in the case of Westinghouse v. Power-Brake Co., 170 U. S. 
537, 562, 18 Sup. Ct. 707, 718, 42 L. Ed. 1136, 1145, aptly apply: 

"In view of the fact that the invention in this case was never put înto 
successful opération, and was to a limlted extent antlcipated by the Boyden 
patent of 1883, it is perhaps an iinwarrantable extension of the term to 
speak of It as a pioneer, although the prineiple involved subsequently, and 
through improvements upon this invention, became one of great value to the 
publie." 

In Deering v. Harvester Works, 155 U. S. 285, 15 Sup. Ct. 118, 
39 L. Ed. 153, a case where, in view of the prior art, the invention 
was held to be of doubtful utility, and never went into practical use, 
and where the machines manufactured were extensively sold 
throughout the country for about eight years before any adverse 
right was asserted, the court narrowly construed the patent in suit. 
The doctrine of this last case would seem to be applicable to the 
case at bar. 

Counsel for complainant argue that Bradley cannot be limited to 
the use of a single kind of ore — for example, cryolite — in the opéra- 
tion of his process; that, inasmuch as he was a pioneer in the dis- 
covery of simultaneous and progressive fusion of refractory ores, 
his patent must be broadly construed. Patent No. 464,933 states : 

"My invention * * *- is specially designed for the extraction of metals 
from their ores or compounds, and their réduction to the metallic state,^ 
for example, the extraction of aluminum from one of its ores, say, cryolite." 

Patent No. 468,148 states: 

"My invention relates to the process of effecting by electric current the 
séparation or disassociation of aluminum from its ores or compounds, or the 
décomposition in a similar manner of other like highly refractory metallic 
compounds, of which aluminum may be considered a type, and which hâve 
been classed together by reason of the great difflculty in their réduction." 
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Tlie patents, read in their entirety, broadly claîm to cover their 
opération by simultaneous fusion and electrolysis upon ail ores or 
compounds refractory in their nature, and it is claimed that the com- 
pounds under discussion are no more fully within the scope of the 
generic patent than any other métal capable of electrolysis. I am 
unable to view the patent in this light. The process of Hall was a 
new mode of accomplishing the same object which Bradley had in 
mind, and the discovery that alumina would readily dissolve in a 
cryolite bath, rendering it easy of décomposition, must be considered 
a new élément, and one which net only rendered his process com- 
mercially superior, but tended to produce a resuit in a difïerent way. 
Although, as has been stated, the Bradley process has never been 
put to practical use, it does not appear that it was incapable of per- 
forming what is claimed for it. No statement is found in the spécifi- 
cations of Bradley's process advisîng a person skilled in the state of 
the art at the time of the fîling of the Bradley application that alu- 
mina might be dissolved and decomposed as set forth by Hall. An 
inventor must set forth the nature and the extent of his discovery, 
so that a person skilled in the art as understood at the time of the 
discovery may be able to successfully apply the process. Pitts v. 
Wemple, Fed. Cas. No. 11,194. In New York Paper-Bag Mach. & 
Mfg. Co. V. Hollingsworth & Whitney Co., 5 C. C. A. 490, 56 Fed. 
224, the court used the following language : 

"An analysis of thls patent in the light of the prior art, taken In connec- 
tion with the elrcumstances that no practical commercial machine contain- 
ing thls invention has ever been put into use, forbids us from holding that 
thls is a pioneer patent, which marks a great advance in the art or lies at 
the basls of a new art" 

In Westinghouse v. Power-Brake Co., 170 U. S. 568, 18 Sup. Ct. 
707, 42 L,. Ed. 1136, the suprême court, at page 569, 170 U. S., page 
723, 18 Sup. Ct., and page 1148, 42 L. Éd., said: 

"But, after ail, even if the patent for a machine be a pioneer, the alleged 
infringer must hâve done somethlng more than reach the same resuit He 
must Eave reached it by substantially the same or similar means, or the rule 
that the functlon of a machine cannot be patented is of no practical value. 
To say that the patentée of the pioneçr Invention for a new meehanism is 
entltled to every mecbanlcal devlce which produces the same resuit is to 
hold, In other language, that he is entltled to patent his functlon." 

The Incandescent Lamp Patent Case, 159 U. S. 465, 16 Sup. Ct. 
75, 40 L. Ed. 221, vras a case where two forms of electrical illumina- 
tion had for many years been the subject of experiments. One was 
the arc, and the other the incandescent, light. A chief défense to that 
patent was defectupon its face in'attempting to monopolize the use of 
ail fibrous and textile materials for the purpose of electric illumina- 
tion. The claim of the patentée, among other things, was: 

"An Incandesclng conductor for an electric lamp, of carbonlzed fibrous or 
textile material and of an arch or hbrseshoe shape, substantially as herein- 
before set forth." 

It was admitted that the lamp described in the Sawyer & Man pat- 
ent was never a commercial success, but the contention was that in 
the conductor used by Edison he made use of the fibrous or textile 
material covered by the patent in suit. The court said : 
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"Instead of conflning themselves to carbonized paper, as they mlght prop- 
erly haye done, and in fact did in thelr thlrd claim, they made a broad elaim 
for every fibrous or textile material, wlien la fact an examination of over 
6,000 vegetable growths sliowed that none of them possessed the peculiar 
qualities tliat fitted them for that purpose. Was everybody, then, precluded 
by this broad elaim from mailing further investigation?" 

American Bell Tel. Co. v. National Tel. Mfg. Co. (C. C.) 109 Fed. 
976, is a case where the complainant alleged that the invention must 
be broadly construed, because the patent in suit covered ail "constant- 
contact téléphonie transmitters which it is possible to make." Judge 
Brown, speaking of this averment of the complaint, said : 

"I believe thèse claims to cover broadly ail transmitters having variable 
contact of opposlng électrodes. They certainly are broad enough to cover 
every variable-contact transmitter that has been presented in this case. 
The concessions made by the complainant are sufficient to prove that thèse 
claims are what are termed in Carlton v. Bokee, 17 Wall. 471, 21 L. Ed. 519, 
'ingénions attempts to expand a simple invention of a distinct device into an 
all-embracing claim, calculated by its wide generallzations and ambiguous 
language to discourage further invention in the same department of industry, 
and to cover antécédent inventions.' It is a familiar rule that a generaliza- 
tion or définition that is too broad cannot be made good by making an arbi- 
trary exception of each case that cornes -within its terms, but which should 
not hâve been included." 

And further on in his very exhaustive opinion he says : 

"I am of the opinion, therefore, as the claims are statutory requireraents, 
prescribed for the purpose of making the patentée deflne precisely what his 
invention is, and as thèse claims are so broad as to include every transmitter 
of the gênerai class of which Bell was the first inventer, and which is ex- 
emplified in his constant-contact transmitter, that they are invalid for ex- 
cessive breadth, and for a vague generality which makes them a constant 
menace to ail inventors who may seek to improve the art of telephony by 
applying what Bell has taught as to the practicabllity of opération by the 
constant and variable-contact method. By claiming 'variable pressure of 
électrodes' as an art or method, the complainant seeks to monopolize an in- 
dispensable feature of every constant-contact transmitter having varying con- 
tact and opposlng électrodes, and to suppress ail subséquent invention in the 
same fleld." 

It seems to me that this language and the language of the court 
in the Incandescent Lamp Patent Case are peculiarly appropriate 
to this case. I am of opinion that the complainant's claim, with re- 
spect to its opération on ores or compounds, must be narrowly con- 
strued, and that it does not cover the claims of Hall. 

No useful purpose will be served by further considération of thèse 
questions, or any of the remaining points or contentions presented 
by the very able arguments of counsel. The argument and briefs of 
complainant's counsel most strenuously insist that Bradley was a 
pioneer in the art, that he was the first to fuse and electrolyze by 
simultaneous application of electrical energy, and that by his method 
progressive fusion and electrolysis are made practicable. Doubtless 
that is so. It is not disputed that Bradley pointed out a way by 
which the electric current, when regulated as described by the patent, 
will perform two essential features of his process. This was new 
in the art, although Sir Humphrey Davy by his experiments suggest- 
ed electricity as the common agent for fusion and electrolysis. The 
conception and practicability of utilizing the electric current for thèse 
purposes simultaneously was unhke the prior art. Hall, ambitious. 



760 111 FEDEBAL REPORTER. 

vigorous, ana inïellectually strong, competed, experimenïed, and 
produced à pfocess in aid of décomposition of refractory ores not 
contemplated by thé complainant's patents. The same purpose that 
Bradley h^d in view is accomplished by the joint action of certain 
compounds when subject to certain chemical and electrical action. 
The admixture of material and the chemical and electrical action ap- 
plied theretb by Hall 's process are essentially différent. 

Little attention has been given to the controversy arising by reason 
of initial fusion by an arc or by incandescence. Nor has it been in- 
tended to pass on the validity of the varions claims of the Bradley 
patents. Td reviéw ail the questions urged upon the attention of the 
court would extend this opinion beyond useful Hmits. My purpose 
has only been to détermine the issue of infringement, and give such 
sahent reasons as seemed to me apparent from an examination of 
the record and arguments presented. 

The motion made by défendant for leave to amend its answer, re- 
served by Judge Coxe until the final hearing, is allowed. Although 
it has not been considered in the détermination of this case, the pro- 
posed amendment appears to be material, and may be added to the 
original answer, as provided by equity rule 60. The motion by 
complainant to suppress testimony of Romain C. Cole is granted. 
This testimony was given in another suit between this défendant and 
complainant's predecessor; a corporation. Such privity or mutuality 
between the parties to this suit is not found as will justify retaining 
in the case the testimony of Cole, deceased. It is therefore stricken 
out. 

It must therefore be held that the process used by défendant under 
the patent issued to Hall, No. 400,766, does not infringe patents 
granted to Bradley, Nos. 464,93^3 and 468,148. The bill is dismissed. 



WILFLBY V. DBNVER ENGINEERING WORKS CO. et aL 

(Circuit Court, D. Colorado. November 5, 1901.) 

No. 3.927, 

1. Patents— Invention— New Combination op Old Eléments. 

A comblnatlon of old éléments, to render them adaptable to a new 
use, may Involve Invention, and sustaln a patent, where the comblnatlon 
possésses utlUty, and produces a new and useful resuit In the art to 
whkh It Is appUed, and was not obvlous to one skllled In such art. 

9. Same- Inpringbment— Ore Concentration Tables. 

The Wilfley patent. No. 590,675, for an Improvement In ore concen- 
trators, dlscloses Invention, and ,1s valld, and entitled to a libéral con- 
struction. Claims 1, 2, and 7, covering a concentratlng tabler construed, 
and held Infrlnged. 

In Equity. Suit for infringement of patent. On final hearing. 

George L. Hodges, for complainant. 

Cranston, Pitkin & Moore (Harold Binning, of counsel), for re- 
spondents. 

RINER, District Judge. The bill in this case is founded on 
1«tters patent granted to the plaintifif on the 28th day of September, 
1897, for "certain new and useful improvements in ore concentra- 
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tion." It is alleged in the bill that the défendants hâve been and 
are causing to be manufactured, advertised and offered for sale and 
use, and hâve sold for use, and hâve used, and threaten still fur- 
ther to advertise, to ofïer for sale, and use, and to sell and use, a 
concentrating table described in the bill as the "Cammet Concen- 
trating Table" or "Cammet Concentrator," which it is alleged, in 
its construction and in its intended opération, comes clearly within 
the ternis of claims numbered i, 2, and 7 of plaintifï's patent, as 
f ollows : 

"(1) A transversely Incllned concentrating table, having a movement whose 
tendency is to carry the material longitudinally forward towards the tall or 
foot of the table, said table being provîded wlth a number of rlffles extend- 
ing longitudinally a portion of the distance from Its head towards its foot, 
said rlffles varying in length for the purpose specifled, the table having a 
smooth, plain, or unrlffled portion extending from the extremlties of the rlffles 
towards the tall of the table, whereby the material as it leaves the rlffles Is 
subjected to the action of the water on the smooth portion of the table, and 
the final séparation of the minerai from the gangue efCected. 

"(2) A transversely inclined concentrating table having a number of longi- 
tudinal rlffles extending a portion of the table's length from the head to- 
wards the foot, said riflles being of unequal length, the uppermost being the 
shortest, while the other rlffles increase in length from the upper edge to the 
lower edge of the table; the table having a plain or unriffled portion lying 
at the extremlties of the rlffles, and adapted to recelve the material caught 
by the rlffles." 

"(7) The combination of a transversely Inclined concentrating table having 
a séries of rlffles extending longitudinally from the head towards the tall of 
the table, said rlffles being of unequal length, the uppermost being the short- 
est, and the rlffles increasing in length from the upper to the lower edge of 
the table, the table being provided with a plain or unriffled portion of suitable 
area located at the extremlties of the rlffles, means for feedlng the material 
to the upper portion of the table's head, means for discharging water on the 
upper edge of the table, and suitable means for Imparting to the table a 
longitudinally reciprocating movement of a character adapted to move the 
material from the head towards the tall of the table." 

The défendants deny the patentable novelty of Wilfley's claims, 
and deny that their acts constitute infringement, as alleged in the 
bill. As stated in the brief fîled by the respondents on July 19, 
1901, two main issues arise: 

First. "Can the combination claims 1, 2, and 7 of the Wilfley patent in suit 
be construed and interpreted by the court to cover an invention new and 
patentable at that tlme?" 

Second. "Supposing that claims 1, 2, and 7 of the Wilfley patent be held 
to cover patentable subject-matter, then do or do net the respondents' tables, 
as manufactured by the Denver Engineering Worlis Company, fairly corne 
within the monopoly of the complainant?" 

I think the first question must be answered in the affirmative. 
Even if it be established that the arrangement of the table is merely 
the application of an old article to a new use, it does not foUow 
that the patent is necessarily void. If we concède that the riffle 
was old, and that the smooth surface of the table was old, it by 
no means follows that the application, in the manner shown in the 
claims set forth, of the riffles to the smooth surface, substantially 
as described in the patent, is merely applying the riffles to a new 
use, in the sensé in which, in the law of patents, the njere applica- 
tion of an old article to a new use is held not to be the snbject of 
a patent. 
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Whîle it may be sjiid, using an old and familiar illustration, that 
using an umbrella to ward off the rays of the sun, it having been 
before used to keep off the rain, wôuld be merely the application 
of an old article to a new use, and therefore not patentable, yet to 
apply such a principle to avoid the claims of the patent in suit would 
render void the mass of patents that are now granted. There is 
scarcely a pa,tent granted that does not involve the application of an 
old thing to a new use, and does not, in one sensé, fail to involve 
anything more. But the merit consists in being the first to make 
the application, and the first to show how it can be made, and the 
first to show that there is utility in making it. While it is difïîcult 
in many cases to détermine where skill ends and invention begins, 
I think it perfectly clear, from the évidence, that hère a new and 
useful resuit was accomplished in the matter of ore concentration, 
which cannot be said to hâve been perfectly obvions. The prior art 
discloses no combination of the éléments of the Wilfley patent in the 
way which he describes. The minds of inventors and those interest- 
ed in the art had been specifîcally directed to the question of the 
séparation of the values from the gangue, for many years prior to 
the Wilfley patent, yet neither the défendants nor any one else con- 
ceived the idea that this resuit could be best accomplished by sub- 
jecting the pulp upon the table to the repeated interférence of the 
riffles placed upon the table in the manner described in the patent, 
and at the same time and in the same manner protect the values 
lower down on the table from the cross wash of the water laden 
with the waste from the rifïïes higher up. This arrangement was 
new, and, as the testimony clearly establishes, useful and valuable. 

He solved a problem in ore concentration that had never before 
been answered, by adjusting riffles, of unequal length, one in advance 
of the other, the shorter being at the top, so that they not only pro- 
tect the minerai deposited at the head end of the table, but offer a 
succession of riffles to the cross flow of the gangue and values which 
wash down from the riffles above, and thereby saves the values which, 
coming from the top of the table, would otherwise be washed across 
the table. When the discovery was made and explained to the pub- 
lic, it could readily be seen by other inventive and mechanical minds 
that the means whereby the resuit was produced were very simple 
and plain, and it became apparent to him, as it now is to others, that 
the same results could be brought about by varions changes that 
might be made in the construction ■ of riffles; hence he said in his 
spécifications, "I do not limit the invention to any spécial construc- 
tion of riffle." 

After a most careful study ot the question, I am unable to adopt 
the suggestion of counsel for the respondents, that the plaintiff 
should be limited or narrowed down to the rights of a mère improver 
of an old machine. While the courts hâve no right to enlarge a 
patent beyond the scope of its claims as allowed by the patent office, 
yet patents should be construed liberally, in accordance with the de- 
sign of the patent laws, to promote the progress of the useful arts, 
and allow inventors to retain for their own use not anything which 
is matter of common right, but what they themselves hâve created. 
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Considering the resuit, I think, if any doubts exist as to the fact of 
invention, they should be resolved in favor of the patent. 

In the Wilfiey table the raised ribs or riffles at the head end, from 
which the material is passing suspended in the water, cause a violent 
disturbance in the current, and, to use the language of some of the 
witnesses, "in the quiet eddy" caused thereby the material is given 
an opportunity to settle out of the water upon the table. This ma- 
terial is protected by the rifïles, and is. stratified and carried forward 
by the force of the end motion of the table. When the material is 
carried forward to or near the end of the riffles, most of the heaviest 
minerai is stratified at the bottom, and the lighter stratum of pure 
gangue is washed over. The middle strata are then subjected to the 
side wash of the water, the lower stratum coming across the table 
in a line, straight or obHque, depending upon adjustment, and, the 
middle strata going forward and downward, the values are caught 
by the riffles below, which, because of their arrangement, ofifer an 
obstruction to the current, and allow the values to settle in with the 
other values there stratified, and, protecting them, carry the lower 
strata to a place of safety. This opération is repeated by each ad- 
vancing riffle. 

The distinctive arrangement of the riffles upon this table has 
nothing to do with the strata which lies at the bottom of the head 
end channels, and which find their way across the table to the tailings 
box. The primary function of the table, as shown by the évidence, 
is that which concerns the middle strata, which are treated by the 
interposing of riffles under the surface adapted to receive the minerai, 
and sufficiently "smooth, plain, or unriffled" for the purpose set forth, 
in such a way that the values are caught and restratified, and directed 
again to the tail of the table. 

Upon the withdrawal of the protection of the elevated riffles, the 
relative résistance of the spécifie gravities of the varions strata cause 
them to take différent positions in diagonal bands in the same order 
as that in which they were superposed. The heavier spécifie gravi- 
ties, with the greatest résistance at the top, serve, in a measure, to 
exaggerate the retarding action which occurs on the linoléum sur- 
face, and exercise a protecting influence over the minor or more 
sensitive particles of the material below, and it is the taking ad- 
vantage of this diagonal arrangement, by the adjustment of the 
riffles with référence thereto, that is new and valuable in the plain- 
tiflf's patent. 

The riffles at the head end of the Cammet table, as in the Wilfiey, 
precipitate the values, and, stratifying them, protect them to the 
zone of séparation. The two tables, in their constrvvction and ar- 
rangement, so far as the raised ribs or riffles are concerned, are sub- 
stantially, if not exactly, the same. About the only différence is that, 
in the Cammet table, the raised ribs are widened where they taper 
down to the smoother portion of the table, but, as in the Wilfley 
table, they are of unequal length, terminating on a diagonal line, 
the uppermost being the shortest, and increasing in length from the 
upper to the lower edge of the table. The reason for this arrange- 
ment (first disclosed and taken advantage of by the plaintiff) in both 
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tables is, I think, in view of the prior state of the art, entirely clear. 
The purpose is to secure the stratification of the material in the 
channels at the head end of the table, the advancement of the im- 
bedded strata to the ends of the elevated rifïles, the subjection to the 
side wash of the water when the protection of the riffles is with- 
drawn, whereby the upper and Jighter strata, and, with them, par- 
ticles of greater spécifie gravity, held temporarily in the mass, are 
washed down to the extending wall of the next riffle below, where a 
new stratification of that material, by arrangement in its proper rela- 
tion as to spécifie gravity, takes place. At the end of the riffle the 
material is again subjected to the side wash of the water, and so on 
down the path of travel along the terminais of the elevated riffles, and 
from riffle to riffle, until it reaches the lower left-hand corner of the 
table ; the repeated stratification along the ends, and slightly in ad- 
vance of the elevated riffles or ribs at the head end of the table, being 
the necessary prearrangement of the material which the repeated 
washings make effective in concentration by the removal of the super- 
posed straturn of gangue or waste. 

The feature of the Wilfley invention covered by his patent is the 
arrangement of the terminais of the riffles so as to take advantage 
of a diagonal arrangement of materials on the table's surface in 
bands, in the order of their spécifie gravities, and to produce the re- 
peated washings in the passage thereof from riffle to riffle. 

Do the shallow grooves in the defendant's table, extending from 
thé ends of the raised ribs or riffles to the end of the table, and 
through that portion of the table designated in the Wilfley patent 
as "plain, smooth, or unriffled," perform any other or différent func- 
tion? After a most careful study of this record, I hâve reached the 
conclusion that they do not. There is no doub': that the modifica- 
tion of the surface, in the opération of the Cammet table, tends to a 
great extent to guide the concentrâtes so as to distribute them across 
the entire end of the table, w^hile the linoléum surface of the Wilfley 
table delivers them into the concentrâtes box lower down the table. 
But the surface over which the material is washed is the smooth 
broadened portion of the elevated riffles or ribs, forming the table's 
surface, and the bottom of the next groove or grooves, or, when the 
grooves are filled with material, which must necessarily be the case 
after the first few moments of opération, then over the material run- 
ning therein, thus giving it ample opportunity to spread and be re- 
washed. This I think the évidence shows is the function performed 
by the Wilfley table. 

The improvement in the Gammet over the Wilfley table, if it is 
an improvement, consists in directing and delivering, by means of 
the grooves in that portion of the table designated as plain, smooth, 
or unriffled in the Wilfley patent, the concentrâtes into the réceptacle 
provided therefor. It may be that the Cammet tables are an improve- 
ment upon the invention covered by the Wilfley patent in this respect, 
but it still has ail the essential éléments of the best form of Wilfley's 
invention. It performs the same function in substantially the same 
way, and therefore must be held to infringe it. 

Let a decree be entered for complainant in accordance with the 
prayer of the bill. 
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VAN ANDA V. NORTHERN NAV. CO. OF ONTARIO, Limited. 

(Circuit Court of Appeals, Seventh Circuit. November 6, 1901.) 

No. 788. 

Cabriebs — Insufficiknt Accommodations OB' Steamship— Action fob Dbath 
OP Passengbr. 

Libelant's intestate purcliased tickets for passage, meals, and berths 
for himself, wife, and daughter on respondent's steamsbip from a lake 
port in Canada. On presentlng them, he was told that berths could not 
be furnished, not having been reserved, and the vessel having an ex- 
traordinary number of passengers, owlng to Its belng the close of the 
summer season, when an unusual number of passengers were returning 
from the lake resorts. He insisted on golng, and was then told that if 
he TFOuld accept a cot or mattress for himself, his wife and daughter 
would be furnished with a berth. He accepted the ofCer, and the offlcers 
procured a number of mattresses from a dealer, one of whleh he took, 
and on whlch he slept. On reaching port the next mornlng, he was 
taken with a Chili, whlch developed Into pneumonla, from whlch he died 
a few days later. Suit was brought under the Canadlan statute glving 
a right of action for wrongful death, It being alleged the death was 
caused by the dampness of the mattress; no clalm beiug made on the 
ground of breach of contract Held that, under the facts shown, respond- 
ent was not ehargeable with négligence, the offlcers of the vessel having 
done ail that was reasonably possible to meet an extraordinary emer- 
gency, but that in accepting the accommodations offered, with knowledge 
of the conditions existlng, deeeased assumed whatever risk was involved. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

R. W. Burns, for appellant. 
Charles E. Kremer, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

GROSSCUP, Circuit Judge. The action below was to recover 
damages from the appellee, — a company operating a steamship line 
in the Georgian Bay in the Province of Ontario, and to Sault Ste. 
Marie and Mackinac, — for the death of Carmi A. Van Anda, said 
to hâve been brought about by the appellee's négligence in furnish- 
ing him with a wet mattress on board the appellee's steamship "Brit- 
tanic" between French River and Killarney. The action is based up- 
on an act of the Provincial Parliament of Ontario, — similar to Lord 
Campbell's act^ — Chapter i65 of the Revised Statutes of Ontario 

1897. 

The facts were substantially the foUowing: 

The deeeased had purchased, on the twenty-fourth of August, 
1897, at Collingwood, Ontario, for himself, his wife and daughter, 
tickets good for passage, meals and berths on the Steamship "Brit- 
tanic" from Parry Sound to Killarney. On présentation of thèse 
at Parry Sound, on the following day, he was informed that there 
were no berths for his party, as none had been reserved ; but, on his 
urging that his party must go, was told that if he would sleep on a 
cot or mattress, the wife and daughter would be furnished a berth. 

At about nine o'clock that evening, when the steamer was in the 
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port of French River, ten maîtresses (said to hâve been new and 
borrowed from a store-keeper of that town) were brought upon the 
steamer and placedupon the floor, one of which was put at the dis- 
posai of, and accepted, by Van Anda. On this mattress he lay for 
the night, arising the next morning at Killarney, and going on shore 
in Company with his wife and daughter. 

On this day of arrivai, at about ten o'clock. Van Anda had a chill, 
which developed into pneumonia, from which he died eight days 
thereafter, oh Mackinac Island, having been taken there upon anoth- 
er steamer at the beginning of his illness. 

One of the issues of fact on the hearing in the District Court was, 
whether the mattress thus furhished was damp or dry, and upon this, 
considérable évidence was ofïered pro and con. The facts already 
set forth, however, were not in controversy; and it was admitted, 
in addition, that the number of passengers traveling upon that oc- 
casion, the close of the summer season, was extraordinary ; much 
larger indeed than the ordinary sleeping facilities of the steamer 
could accommodate. Upon the case thus presented, the District 
Court entered a decree dismissing the libel. 

We hâve not found it necessary to pass upon some of the interest- 
ing questions raised by this appeal, such as, whether the death hav- 
ing occurred on land, the Court of Admiralty would hâve jurisdic- 
tion ; or, whether, under the Maritime Law of the United States, a 
right of action survives to the représentative of the deceased. The 
decree of the District Court is sustainable upon other grounds. 

It is not necessary to détermine to what extent the company, oper- 
ating a passenger steamship, is responsible for the condition of its 
usual sleeping facilities ; nor how far it must go in providing such 
facilities for the usual number of passengers. In the case under con- 
sidération, the number of passengers was extraordinary. It was 
near the close of the vacation season, and cool weather having come 
on, tourists were hurrying to their homes. Few days in the year 
probably found, so many passengers aboard. 

This unusual passenger list created an emergency for the officiais 
of the steamship, and they seem to hâve met it in the only way avail- 
able. The proflfer of a mattress, under the circumstances indicated, 
was not the profïer of the steamship's usual sleeping facilities, and, 
when accepted by Van Anda, was upon the knowledge that it was a 
mère makeshift for the occasion. Equally with the steward of the 
ship, Van Anda had opportunity to inspect the condition of the mat- 
tress. He chose to take it, rather than to sit up, and in sochooslng, 
under the circumstances, assumed whatever risk its condition may 
hâve exposed him to. 

Nor is the fact that Van Anda held tickets good for a berth rel- 
evant to this character of action. The suit is not to recover for vio- 
lation of the contract, evidenced by the ticket, but for négligence in 
furnishing an improper mattress ; and, as already indicated, upon the 
facts presented, no actionable négligence is shown. 

The decree of the District Court is accordingly afïirmed. 
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THE SOTJTH PORTLAND. 
(District Court, D. Washington, N. D. November 18, 1901.) 

1. Seamkn— Rbfusal to Phbfobm Contract for Service— Coehcion bt Im- 

PB180NMENT. 

Since the passage of Act Dec. 21, 1898 (2 Supp. Rev. St. 897), there is 
no authorlty for the Imprisonment of a seaman for refusing to further 
perform bis contract for service on a shlp when at any port; and such 
imprisonment at the Instance of the master, whether through judicial 
process or otherwlse, Is a violation of hls personal rights which renders 
the vessel liable in damages. 

2. Samb— Damages. 

Libelants shipped as seamen for a voyage ta Alaskan ports and return. 
On reachlng a port in Alasl^a they refused to further perform thelr 
contract, and announced their intention to leave the vessel on the 
ground that she was unseaworthy and unsafe. The master procured a 
vrarrant f rom the commissioner, under which libelants were arrested and 
Imprlsoned until the vessel left, when they were returned on board. 
They served durlng the remalnder of the voyage, and were then dis- 
charged and paid in fuU. They were in f act not justified In thelr attenipt 
to quit the vessel, and the master acted in good faith and under légal 
advice; neither he nor the attorney having knowledge that the law per- 
mlttlng such procédure had been repealed. Held that, under the circum- 
stances, libelants would be awarded $10 each as damages for their illégal 
imprisonment. 

In Admiralty. Libel by seamen to recover damages for illégal 
imprisonment by the master. 

Root, Palmer & Brown, for libelants. 
Fred Bausman, for claimant. 

HANFORD, District Judge. The libelants în this case signed 
shipping articles for a voyage on the steamship South Portland to 
Cape Nome, via Skagway and other places in southeastern Alaska, 
and return to Seattle. In making the run to the north some hard- 
ships and périls were encountered, but nothing of an unusual char- 
acter. The steamer's boiler was old and required repairing, but there 
was nothing in the condition of the ship or her machinery to cause 
appréhension, in addition to what was known by the libelants before 
signing the shipping articles, and the vessel was in fact seaworthy. 
The libelants, however, claiming that they were justified in wishing 
to leave the vessel at Skagway, because they supposed the vessel to 
be unseaworthy and not fit to proceed farther on her voyage, hâve 
brought this suit to recover damages for being coerced into per- 
forming their contract. On the day of the vessel's arrivai at Skag- 
way they failed to turn to at the usual hour after the noonday meal, 
and, iipon inquiry being made, they informed the first mate that they 
were.going to leave the vessel. The captain persuaded them to con- 
tinue at work until 5 o'clock, and in the meantime, upon the advice 
of a lawyer, he complained to the United States commissioner, who 
issued a warrant under which a deputy marshal went on board the 
vessel and arrested the libelants, and they were imprisoned until the 
vessel was ready to proceed on her voyage, when they were forced 
to return to the ship; a squad of United States soldiers, with fixed 
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bayonets, being called to the assistance of the deputy marshal for 
the purpose. I find from the évidence that the Hbelants had no légal 
or reasonable cause for wishing to quit the service of the vessel, and 
that Capt. Hall acted withotit malice, and adopted only such meas- 
ures as he believed he was legally justified in resorting to, to compel 
them to perform the contract. After returning to the vessel, they 
performed their duties faithfully until the return to Seattle, when 
they were dis,charged and paid their wages in full, including payment 
for overtime, according to their contract. 

AU laws sanctioning and regulating imprisonment and the use of 
force to compel involuntary servitude on the part of seamen in the 
merchant vessels of this country were repealed and abrogated by the 
act of December 21, 1898 (2 Supp. Rev. St. U. S. 897), except that. 
disobedience at sea may be punished by confinement in irons, with a 
bread and water diet. In tlus statute the législative intent to extend 
to sàilors the benefit of the thirteenth amendment. to the constitu- 
tion of the United States is plainly indicated, and at the présent time 
it is just as unlawful to iniprison a sailor who at any port refuses to 
perform a contract which he lias entered into for service on a ship, 
as to imprison a journeyman mechanic or farm laborer for a similar 
refusai. No matter how much inconvenience and loss shipowners 
and merchants and travelers may suffer by the détention of an Amer- 
can ship, caused by refusai of the crew, when the vessel is in port, to 
proceed On a voyage, it is unlawful to use judicial process or force 
to coerce the crew. Congress delayed for many years to make the 
laws relating to merchant seamen conform to the thirteenth amend- 
ment to the constitution, but at last, by complète and radical légis- 
lation, it has seen fit to subject the interests of shippers and travelers 
to the hazard to which I hâve referred, in préférence to exposing 
sailors tO the chance of suffering oppression and abuses by being 
compelled to render unwilling service. The justice or wisdom of the 
change is not a matter for judicial investigation. The duty of the 
court is plain, — to protect sailors, as well as others, in their légal 
rights ; and, as the libelants in this case were subjected to unlawful 
imprisonment àt the instance of the captain, they are entitled to rec- 
ompense for that wrong. The injury which they suffered, however, 
was not serioûs, and as the captain acted without malice, under the 
advice of a lawyer who probably did not hâve access to the statutes 
recently enacted by congress, and was not informed that the lay/s 
which he supposed authorized the proceedings had been repealed, 
there is no reason for awarding very heavy damages. Considering 
ail the circumstances, and the expenses incident to the litigatiOri, it 
is thé décision of the court that each of the libelants recover as dam- 
ages the sum of $10 and costs. 
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BTATE TRUST CO. v. KANSAS CITY, P. & G. B. OO. et aL 

FOBDYCB et al, v. BRADLBY. 

(Circuit Court of Appeals, Fifth Circuit. November 19, 1901.) 

No. 1,032. 

RaiIiRoads— iNJURy TO Pbrson on Tback— Contbibutort Negliqencb. 

Plaintifif, an employé of a rallroad company, was walklng on a track 
extending over the water on a trestle to a pler where he was worklng. 
There were two tracks, which came together before reaching the pler, 
and about 20 feet beyond the junetîon there was a switch platform, 
Plaintiff saw a switch enginé baeklng out from the pler, and knew that 
at the switch It would take the other track. He reached the junetîon 
about the tlme the engine stopped at the switch, and. in attemptlng to 
pass over the single track to reach the platform before the engine started, 
he fell immediately in front of the engine, and was run over and injured. 
Béld, that it was his duty to stay on the other track, whlch was safe, 
untll the engine passed, and that in attempting to pass over the single 
track in front of the engine he was guilty of négligence, whlch pre- 
cluded his recovery from the rallroad company for his injury. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 
See iio Fed. lo. 

Thls Is a suit by intervention for damages for personal injuries. The 
original suit was by the State Trust Company agalnst the Kansas City, 
Pittsburg & Gulf Eailroad Company, Missouri, Kansas & Texas Trust Com- 
pany, Texarkana & Ft Smith Railway Company, and Kansas City, Shreve- 
port & Gulf Railway Company. The court appointed R. A. Gréer r;eceiver of 
the Texarkana & Ft. Smith Railway Company. He resigned, alid S, W. 
Fordyce and Webster Withers were appointed in his place. The Intervener, 
Wm. E. Bradley, sued for $20,000 damages, alleging that the défendant cor- 
porations, in operating a rallroad by their agents, wrongfully ran an engine 
over him, cutting off part of his foot One of the défenses interposed was 
that the injury complained of was càused by the contributory négligence of 
the intervener. The intervention was referred to a master lu chancery, who 
reported in favor of the intervener,' and recommended that a judgment be 
entered in his favor for $4,000. The receivers flled exceptions to the mas- 
ter's report, alleging that the master erred in failing and refusing to find that 
the intervener was guilty of contributory négligence, and in recommendlng 
that judgment be entered for the intervener. The court overruled the excep- 
tions, and entered judgment for $4,000 for the intervener agalnst the Tex- 
arkana & Ft Smith Railway Company and the receivers, who hâve appealed 
to thls court. The overruiing of the exception raising the question of con- 
tributory négligence is assigned as error. 

The intervener, as a wltness for himself, testified in part as follows: "My 
name is W. E. Bradley. I was 27 years old on the last day of November, this 
year. Q. Thls is a suit agalnst the Texarkana & Fort Smith Railway Com- 
pany for cutting off your foot. Tell the Judge how It was and when. A. I 
waa working for, I suppose, the Texarkana & Fort Smith Railway Company. 
I was employed by Mr. John C. Collins, the agent of the Texarkana & Fort 
Smith Railway Company at Port Arthur. I was working at the office on the 
export pler out over the lake. This accident occmTed on the 23d of last 
March, In the evening, about five or half past flve. I was walklng along the 
rallroad trestle, whlch was the means that the employés of the Texarkana & 
Fort Smith Company had in going to and from the export pler over the lake, 
and the only means. The rallroad company had originally put a plank walk 
along ail the way from the shore to the export pler alongslde thls trestle, but 
111 F.— 49 
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there was only about one-third of it there at the time I was hurt, the balance 
of it havîag béen waBhed away by tlie waves. At the place wliere I was 
walking there was no plank walk, and never had been any that I knew any- 
thlng about. 1 saw the swltch enginé comlng. It was backing eut on the 
track to get, some empty cars. I knew that they would hâve to stop at the 
switch stend,' ahd go on the othér tract from the onè which I Wàs on, in order 
to get the cars. I was coming down pne switch track, and the empty cars 
were on the other. I was attemptliig' t6 reach the switch platform before 
the englne passed it. I was not more than twenty f eet from switch plat- 
form when the eùginè stopped, and the switchman jumped ofC and threw 
thé switéfi, aùd ilgnaled for thé éijgltiéér to corne back, and at that time 
I was not mOire than twenty -f eet tfdlu the englne. The swltcb platform was 
built^ome eight èr ten feet squàtél When the engine reached the switch 
the switchman jùmpéd ofC, and threw' the switch, and as soon as he had done 
sp he steppêd on the engine footb6à*;^, at the rear of the tender, and signaled 
the engineér to çome back, and It sééihèd to me that the englneer had thrown 
the throttle wlde open, and he camp back f ast, although I eould not say 
hoW f ast, but prbbably three ot four miles an hour, and ran Into me. The 
engine had; stopped at the switch platform perfectly still, and then the 
switchman Itutned the switch, and signaled the englneer, and he started back 
on me. The switchman saw me at the time and told me to hnrry up, but I 
db not kiibw what he meant by télUïig me that. He told me that when he 
signaled the englneer to start back. ' In the meantime I was walking f ast to 
reach the platform before they started, when I missed a step, and f ell down. 
Ail the train men, I tiiought, Were lobking at me. I made every effort to 
keep from getting hurt." And on cross-examination he stated: "My inten- 
tion was to get to that platform in order to pass. I do not know why I did 
not stop at the double track, and let the engine pass. I suppose it Is like a 
great many thlngs a person sees after'it is toc late. Q. State to the court 
posltively if ybu had stopped on' the north track and stayed there mitll the 
englne wént past would you hâve gotten hurt. A, No, sir; I would not hâve 
gotten. hurt. The engine was movlhg àll the time, before it stopped at the 
switch pïatïbrm. It was about twehty feet from me when it stopped, I 
was wallîlng towards the englne ail the time. If the switchman had not 
thrown the switch, it would havfe goûe on down the track I was flrst on." 
And on fédirect examihatlon he stated: "The trestle was constnicted over 
the water, and the water was prbbably two or three feet deep." And, being 
récalled, further sald: "Q. Whére, were you coming from? A. The ware- 
house bn the export pier. Theré is only one track between the switch plat- 
form and the shore, and the englne was coming ont on that. The switch 
was set so that the engine woiild 'corne out on the export track, and the 
switchman turbéd it so that it Wo^ld go on the other track. If the engine 
had not stopped, but had come stràight on, it would not hâve corne on the 
tràck I was bn. If I had not left the export track, I would not hâve been 
oh the track the englne was going on, after the switchman turned the switch. 
As It was, when the switch was turned I was on the same track the engine 
had to go oh, as I was then On the single track between Where the two tracks 
cbme together and the switch platform, and about twenty feet from the 
switch platform when the englne stopped. I was going from the export pier 
tbwards the englhe, and at the tlmê th« switch was so set that the engine 
Would hâve corne on the track that I was on, but, When the switchman 
stopiped and thtew the sWltchi that let the engine go on the other track from 
the one I Came down from the expert pier on. I knew that the engine was 
going out on the other track from the one I was on, when I saw It coming 
from the shore, as I knew it Was gbltig after the empty rock cars. When 
th^ switch was thrown,"! was on the single track between where the two 
trâeks com'e together and the switch plfttform. I knew that the engine had 
already goné out on the export plér, and that it was now going out on the 
rock pier to get the emptles there. • * * I do not remember exactly 
where I waS Whfen I flrst saw the engine. When the englne stopped, I was 
not more than 20 feet from the switch platform; that Is, about the length of 
thé téndér." 
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The Intervener made the followlng sketch ot the place of the accident: 







O'Pyre, the swltchman, Bridgman, the englneer, and Newton, the foreman, 
who were présent when the accident occurred, testlfled that there was a plank 
walk along the side o( the pier opposite the point where the accident occur- 
red, and' that there was nothlng to prevent Bradley, the intervener, from 
going on the walk, where he would hâve been safe from the engine as it 
passed. There was no évidence tending to show that the men In charge of 
the engine wantonly or intentionally injured the intervener. It was ex- 
pected by those in charge of the engine that the intervener, who was seeu 
approaching on the track, would step off the track on the walk as the engine 
approached him. People were in the habit of walklng on the track at the 
place of the accident, but would step off on the walk as the engine ap- 
proached. 

Hal W. Gréer, R. A. Gréer, and Lathrop, Morrow, Fox & Moore, 
for appellants. 
J. F. L,anier, for appellee. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The intervener admits that if he had stopped on the north track, 
and stayed there till the engine passed, he would not hâve been 
injured. He knew the movements of the engine that were to be 
made, and was familiar with the tracks. He attempted, he says, 
to reach the switch platform, so that the engine might pass him 
there. He should hâve remained in a place of safety. In walking 
thoughtlessly along the track, over which he knew the engine was 
coming, he was guilty of culpable négligence. He took the chances 
of getting to the switch platform before he would meet the engine. 
To quote Mr. Justice Field in Railroad Co. v. Houston, 95 U. S. 
697, 24 L. Ed. 542 : "No railroad company can be held for a failure 
of experiments of that kind. If one chooses, in such a position, 
to take risks, he must bear the possible conséquences of failure." 
Accepting, therefore, the theory of the intervener, that there was 
not a walk parallel with and near the railroad track where the acci- 
dent occurred, it was culpable négligence in him to walk on the 
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traclc, ' theetln^ the approacHing engine, and in plain view of it. 
Railroad Co. v. Freeman, 174 U, S. 379, 19 Sup. Ct. 763, 43 L. Ed. 
1014. 

If, on the other hand, it be.true, as testified to by several wit- 
nesses, that there was a plank'walk near to, and parallel with, the 
roadbed, opposite the place whère the accident occurred, the inter- 
vener'should hâve walked on it, ^and not on the roadway. Assum- 
ing tliese witnesses to speak..thiej,ruth, — and they are not positively 
contradicted by the intervener.in his testimony,-— it is difficult to un- 
derstand why the intervéneF did not walk on the plank way, or why 
he dià not step ont on it, so as to leave the road free for the en- 
gine to pass. The circumstances ètrongly indicate that he attempt- 
ed to get on the moving engine. 

The évidence tends to show that he fell so near the engine (if 
not under it) that it would not hâve been possible for the engineer, 
after his fall, to hâve prevented the injury. 

No fair construction, we think, can be given the évidence that 
would free the, intervener from tiçgligence which contributed to his 
injuries. ": 

The judgment must be reversed, and the cause remanded, with 
instructions to eiiter a iiidgment dismissing the intervening péti- 
tion. Ré'vtef'Sed. ; 



SAJî FERNANDO COPPBR MINING & REDUCTION 00. ▼. HUMPHEEY. 

(Circuit Court, S. D. Callfprnla, S. D. November 1, 1901.) 

No. 980. 

DiscovERY— IrtsMCTios OF DocDHBNTS CKDER Statdte— Eequisites of Ap- 
plication FOK OhDER. 

To entltle a party to an order for the Inspection of entrles of accounts 
In any book or of any documeint or paper in the possession of the 
adverse party under Cal. Codé Gît. Froc. § 1000, the application therefor 
must describe the book, paper, or document of whlch an Inspection Is 
deslred wJth sueh partlcularity^astoadvlse the adverse party of what Is 
required, and to enable the court to détermine the proprlety of allowing 
. the Inspection sought, and ,it must also be màde to appear that the 
■ book, document, or papet Is' cpmpetent évidence, and materlal to some 
Issue Invoived In the action. 

On Motion for Inspection of Books and Papers. 

H. C. Dillon, George A. CoTb'iny and Henry J, O'Brien, for com- 
plainant. > 
Oscar A. Trippet, for défendant. 

WEIv]UBORN, District Judge, Section 1000 of the Code of Civil 
Procédure of California, on which défendant bases his alleged right 
to the order applied for, is as ioUows: 

1 "Sec. 1000. Any court In whlch an action Is pendlng, or a judge thereof 
may, upon notice, order either party to give to the other, wlthin a speelfled 
time, an inspection and copy, or peirinlsslon to take a copy, of entrles of 
accounts in ahy book, or of any document or paper In his possession, or 
under his control, contalnlng • évidence relatWg to the merlts of the action, 
or Xhe défense Serein. If compliànce rwifh the order be refused, the court 
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may exclude the en tries of accounts of the book, or the document, or paper 
from being given In évidence, or if wanted as évidence by the party apply- 
ing, may direct tlie jury to présume tliem to be such as he allèges them to 
be; and the court may also punish the party refuslng for a contempt. Thls 
section is not to be construed to prevent a party from compelling anotber 
to produce boolcs, papers, or documents when he is examined as a wltness." 

The phraseology of this section contemplâtes, and décisions of 
the courts on similar statutes show, two things essential to the or- 
der provided for in said section, namely: First, the application for 
the order must describe the book, paper, or document of which 
the party desires an inspection with such particularity as to advise 
the adverse party of what is required, and to enable the court to 
détermine the propriety of allowing the inspection sought (6 Enc. 
PI. & Prac. p. 802) ; second, it must be made to appear that the» 
book, document, or paper is compétent évidence, and material to 
some issue involved in the action (Ex parte Clarke, 126 Cal. 235, 
58 Pac. 546, 46 ly. R. A. 835, 77 Am. St. Rep. 176). The notice in 
the présent case does not purport to describe any book or docu- 
ment wanted, except "the assignment alleged to hâve been made 
by the San Fernando Copper Mining & Réduction Company to the 
plaintiff." There is evidently a mistake in this attempted descrip- 
tion, because the company named is itself the plaintifif. That de- 
scription, therefore, is ineffectuai. The références in the notice 
to the other books, documents, and papers desired are too gênerai 
to admit of an order for their inspection. Moreover, there is no 
showing as to the competency or materiality of any of the books, 
papers, and letters sought to be inspected. The allégations of the 
complaint in regard to certain assignments and letters would prob- 
ably, as to them, be a sufficient prima facie showing in the respects 
mentioned, if such assignments and letters were otherwise properly 
called for. 

The pending motion 'will be denied, without préjudice, however, 
to the defendant's right to renew his application, if he shall be ad- 
vised so to do. 



FIDELITY & CASUALTY CO. OF NEW YORK v. LOVE. 

(Circuit Court of Appeals, Fifth Circuit. November 19, 1901.) 

No. 1,019. 

1. LiFB Insurance — Action on Policy — Spécial Limitation. 

Whether the limitation contained in a life Insurance policy requirlng an 
action thereon to be commenced within six months after the death of 
the insured runs from the time of such death, or from the time the right 
of action accrued under other provisions of the policy, qusere.i 

2. SaME— COMMBNCBMENT OF ACTION— MISSISSIPPI StATDTE. 

Within the time Umited by a policy of life Insurance after the death 
of the insured a déclaration was fliled in an action thereon against the 
Company. The statute of Mississippi, In which state the action waa 
brought, provides that "an action shall for ail purposes be considered to 
hâve been commenced and to be pending from the time of flling of the 



1 Conditions in policy as to time for bringing suit, see notes to Steel v. In- 
surance Co., 2 C. O. A. 473; Rogers v. Insurance Oo., 35 C. C. A. 404. 
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, déclaration If a summons shall be issued thereon for the défendant." 
Wlth tie déclaration was flled a waiver of summons and an entry of 
appearance for défendant, slgned by an agent duly authorized to accept 
and acî:ndwledge service of process. Subsequently, but after the expira- 
tion of tHe period of limitation, a summons was issued and served upon 
the same agent, who, so far as appeared, was the only person on whom it 
could hâve been served, and to such service défendant appeared. Held, 
that the action was commenced, within the meaning of the statute, on 
the day the déclaration was flled. 

8. SAMErrlSSDB AS TO SuiCIDB— DIRECTION OF VeBDICT. 

■Whére, upon the question of fact whether an Insured commltted sui- 
cidé, whlle the évidence was quite conclusive that he shot himself, there 
was i eonflict in the évidence directed to the question whether the shoot- 
Ing was intentional or accidentai, the action of the trial court in refuslng 
to direct a verdict for défendant on the issue will not be reversed by an 
appélïate court. 

4. Same— Dëfbnse oi" Suicide— Bubdbn of Proop. 

The burden rests upon a life Insurance company to establish a défense 
of suicide pleaded in an action on the policy.2 

In Error to the Circuit Court of the United States for the Northern 
District pf Mississippi.' 

Marcellus Green and Garner Wynn Green, for plaintifif in error. 
Dodd ;& Jyuckett, for défendant in error. 

Before FARDEE, McGORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This action was brought by Love, as 
administrator. of D. B. Noah, on ah accident policy executed by the 
Fidelity & Casualty Company of New Yorlc, insuring D. B. Noah. 
Judgment was rendered against the company in the circuit court. 

The first contention of the plaintifï in error is that the suit is 
barred by the contractual limitation of six months. The poHcy pro- 
vides that proof of death must be furnished the company "within 
two months from the time of death," that légal proceedings for re- 
covery ùnder the policy may not be brought "till after three months 
from the date of filing proof s at the company's home office," and 
that suit shall not "be brought at ail unless begun in six months 
from the time of death." Noah's death occurred December i, 1899. 
Proof of the death was received by the company at its home office 
"on or about January 8, 1900." The déclaration was filed in court 
May 29, 1900, but no summons was issued on it till June 15, 1900. 
The contention is that the suit was not brought till the summons 
was issued, and, more than six months having elapsed from the 
date of the death (December i, 1899) and the date of the summons 
(June 15, 1900), the action was barred. The first answer made to 
this contention is that the six-months contractual limitation did not 
begin to run till the right of action accrued. The policy provides 
that suit may not be brought on it till after three months from the 
date of filing proofs at the company's home office. If the limita- 
tion did not begin to run till three months after the proofs were 
filed, the six months had not expired when the summons was is- 

2 Suicide as a défense to action on life insurance policy, see notes to lEtna 
Life Ins. Co. v. Florida, 16 C. C. A. 623; Casualty Co. v. Egbert, 28 0. G. A. 
284. 



FIDELITY & CASUALTY CO. V. LOVE. 775 

sued,' June 15, 1900. The view that the limitation does not begin 
to run in such cases till the right of action accrues is sustained by 
many adjndicated cases and text writers. 2 Bac. Ben. Soc. & Life 
Ins. §§ 446, 448, and cases there cited; 4 Joyce, Ins. § 3188, and 
cases there cited. The contrary view — that the limitation begins 
to run frora the date of the death — is held by other courts. Griem 
V. Casualty Co., 99 Wis. 530, 75 N. W. 67; Chambers v. Insurance 
Co., 51 Conn. 17, 50 Am. Rep. i ; Johnson v. Insurance Co., 91 111. 
92, 33 Am. Rep. 47. The question was referred to, but not decided, 
in Thompson v. Insurance Co., 136 U. S. 287, 298, 10 Sup. Ct. 1019, 
34 L. Ed. 408. In Steel v. Same, 47 Fed. 863, it was held by the 
United States circuit court, district of Oregon, that the limitation 
began to run from the date of the death; but this décision was 
overruled on error to the United States circuit court of appeals, 
Ninth circuit, by a divided court, the majority holding that the limi- 
tation did not begin to run till the right of action accrued. 2 C. C. 
A. 463, 51 Fed. 715. And this last décision, on certiorari to the 
suprême court, was afïirmed, without an opinion, by a divided court. 
154 U. S. 518, 14 Sup. Ct. 1153, 38 L. Ed. 1064. There is, how- 
ever, another view of this question, that makes it unnecessary for us 
to décide between thèse conflicting authorities. The death occurred 
December i, 1899. The déclaration was filed May 29, 1900, 5 
months and 28 days after the death. The following is the Missis- 
sippi statute in référence to the beginning of an action : 

"Flling Déclaration the Commencement of an Action. Bseept In cases in 
which It is otherwise provlded, the manner of commencing an action in the 
circuit court shall be by flling in the office of the clerlî of such court a décla- 
ration, on v/hlch a summons for the défendant Shall be Immediately issued. 
and an action shall, for ail purposes, be considered to hâve been commenced 
and to be pending from the tlme of flling of the déclaration, if a summons 
shall be issued thereon for the défendant, and If not executed, other like 
process In succession may be issued, in good faith, for the défendant" 

If there had been no delay in the issuance of the summons, the 
action was clearly to be considered as pending from the time of 
filing the déclaration. John M. Fletcher was the agent of the de- 
fendant Company, duly authorized to "accept and acknowledge serv- 
ice of process." When the déclaration was filed, Fletcher waived 
the issuance of summons by the following writing : 

"I, John M. Fletcher, agent for the Fidelity & Casualty Co. of Ntew York, 
in Attala Co., Miss., do hereby enter an appearance for said Company to this 
suit, and hereby waive the issuance of service of summons, and hereby agrée 
for said company to appear and plead to said action as fully and for ail 
purposes as though it had been duly summoned to appear as the law directs 
in such cases. 

"This May 29, 1900. John M. Fletcher, Agent. 

"Filed May 29, 1900. J. H. Sullivant, Circuit Clerk, 

"By M. A. Clark, D, O." 

If a summons had been issued May 29, 1900, it does not appear 
that it could hâve been served, except on Fletcher as the agent of 
the company. When, on June 15, 1900, the summons was issued, 
it was on the same day served on Fletcher. It was sought to avoid 
the effect of Fletcher's waiver of service by showing that he was 
the guardian of Noah's children, and occupied a position antagonistic 
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to the Company. It doesnotappear that there was any other agent 
or oÉfiçer pfthe company on whom service could hâve been made, 
or who was authorized to waive issuance of the summons. And 
when service was made on Fletcher, on June isth, the company 
recognizedthe service as valid, and appeared and filed pleas. There 
is nothing to indicate that Fletcher intended or did any wrong in 
waiying the issuance of the summons. If he had made no waiver, 
and the summons had issUed and been served on May 29th, the date 
of the waiver, the service would hâve been as légal as the one sub- 
sequeritly made on June I5th> which was recognized by the company 
as suffic^nt to cause it to appear and plead. Thèse facts, we think, 
show that this action was cpmraenced on May 29, 1900, and within 
less thar^ six months from the date of Noah's death. 
The policy on which the action is brought contained this provision : 

"In case of Injuries, fatal or otberwlse, Intentlonally Infllcted on himself by 
the assured, or Inflieted ui)on hiniself or recelved by hlm -whlle Insane, tlie 
measure of the company's liablUty shall be a sum equal to the premlum paid; 
the same being agreed upon as in ïull liquidation of ail clalms under this 
policy." 

The important question of fact in the case was whether or not 
the deceased committed suicide. 

It is assigned as error that the trial court refused to give peremp- 
tory instructions to find for the défendant. The trial court, under 
certain conditions, has the right to direct a verdict one way or the 
other. A case, however, is not to be ordinarily taken from the jury. 
The jurors are the recognized tribrs of questions of fact. When the 
judge, who has the same opportunity that the jurors hâve for seeing 
the witnesses and for noting ail those occurrences in a trial not 
capable of record, forms the deliberate opinion that there is no 
excuse for a verdict save for one party, and so rules by instructions, 
an appellate court will pay much respect to his conclusions. And, 
on the other hand, "it is seldom that an appellate court reverses the 
action of a trial court in declinirig to give a peremptory instruction 
for a verdict one way or the other." Patton v. Railway Co., 179 
U. S. 658, 660, 21 Sup. Ct. 275, 276, 45 L,. Ed. 361. Whether Noah 
committed suicide or not was a question of fact. He was found dead 
on his bed, only partly dressed, with his feet on the floor, with a 
pistol loosely grasped in his hand. There was some évidence as 
to the range of the bail that passed through his head, which tended, 
or at least was ofifered, to show that he did not fire the fatal shot. 
But if it be conceded, as the weight of the évidence seemed to show 
almost, if riot quite, conclusively, that the deceased held the pistol 
that fàred the shot, it is not absolutely certain that he committed 
suicide. No one saw the shooting. Whether it was accidentai or 
intentiottal is a matter of surmise. There is évidence tending to 
show that he was despondent and probably tired of life, and évidence 
tending to the contrary. There is conflict even as to the wound and 
its location. The évidence is not entirely inconsistent with the 
theory of accidentai killing. Under the circumstances, it cannot be 
said that beyond dispute he committed suicide. The évidence is pre- 
sented in détail and at length in the record, and it would serve no 
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useful purpose to state it. In a case very much lîke this one in 
many of its features the suprême court bas recently held that the 
trial court did not err in submitting the question of suicide to the 
jury. Suprême Lodge v. Beck, i8i U. S. 49, 21 Sup. Ct. 532, 45 L. 
Ed. 741. We think the court did not err in refusing to instruct the 
jury to find for the défendant. 

After instructing the jury as to what was required to make out 
a prima facie case, the court charged the jury, in efïect, that the 
burden of proof was on the défendant to sustain its plea that the 
injury which caused the death of Noah was purposely infiicted upon 
himself. We think there was no error in the charge. The défendant 
was bound to establish the défense by évidence outweighing that of 
the plaintifî. Association v. Sargent, 142 U. S. 691, 12 Sup. Ct. 
332, 35 L. Ed. 1160. 

The judgment of the circuit court is afïirmed» 



TEXAS & P. RY. 00. V. CARLIN, 
(Circuit Court of Appeals, Flfth Circuit. November 19, 1901.) 

No. 1,048. 

1. Triai,— DiRBCTiNG Verdict— Question of Negliobnok. 

A question of négligence, dépendent on évidence, Is one of law for the 
court, only -where there Is no material conflict, and the facts are such 
that ail reasonable men must draw the sarue conclusions f rom them. It 
Is not the province of the court to weigh the évidence, and décide between 
conflicting statements of witnesses, or to décide what inference should 
be drawn from uncontradicted évidence, if différent minds could fairly 
corne to différent conclusions from it. 

8. Mastbb and Servant — Fellow Servants — Railroad Employés under 
Texas Statute. 

TJnder the statutes of Texas (Sayles' Ann. Oiv. St. 1897, arts. 4560g, 
4560h), which provide that ail employés of a railroad company who are 
intrusted with authority of superintendence, control, or command of 
other servants or employés, or with authority to direct any other employé 
In the performance of any duty, are vice prlncipals of the company, and 
not fellow servants of their co-employés, and that employés shall be 
consldered fellow servants only when they "are In the same grade of 
employment, and are doing the same character of work or service, and 
are working together at the same time and place and at the same pièce 
of work to a common purpose," the foreman in charge and control of a 
bridge gang on a railroad is not a fellow servant with a member of such 
gang, who under his orders is engagea in a separate pièce of work, but 
is a vice principal, for whose négligence in the performance of his duty 
as foreman, resulting in an injury to his subordinate, the company la 
responsible.1 

8. Négligence— AcTB Constituting— Unusual Conséquences. 

The fact that an act of négligence produced an Injury to another In a 
manner so unusual that it was not to be expected or anticipated does not 
relieve the party responsible from liability, when such act was one likely 
to cause injury In a way that might bave been foreseen. 

1 Who are fellow servants, see notes to Railroad Oo. v. Smith, 8 0. C. A. 
668; Railway Co. v. Johnston, 9 G. G. A. 506; Flippin y. Klmball, 31 G. a A. 
2S& 
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4 Samîb— Pboximatb Çaosb OF Ikjoky. 

One of a gang of workmen engagea In repairing a bridge on defend- 
ant's rallroad làft à heaTy Iron hammer oir siedge with whleh he was 
drlving splkes lying on: the bridge. It was the duty of the foreman to 
see that ail obstructions wëre femoved from the bridge before the pass- 
iDgofany train. Whe» a train approached the foreman was alone on 
the bridge near the place where the hammer lay, but he failed to see or 
to remove it, and It was stmck by the train, and thrown some distance 
froni thé track, Where it struck and severely injured plalntiff, who was 
oneiof the workmen. Edd that, conceding the workman who left the 
hammer to hâve been négligent in so dolng, hls négligence was not the 
pro^lmàte cause of the Injury, which was the négligence of the foreman 
in falling to see or remove it on the approach of the train. 

In Br;-or tp the Circuit Court of the United States for the Northern 
District of Texas. 

T. J. Freeman, F. B. Stanley, M. A. Spoonts, and George Thomp- 
.son, for plaintiff in efror. 

E. C. Orrick and J. C. Terrell, Jr., for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action for damages for Per- 
sonal irijififiés; brought by Michael Carlin, plaintiff, against the Texas 
& Pacific Railway Company, défendant. The pétition alleged that the 
plaintiff was in the employ of the défendant as a member of what is 
known as the "bridge gang," and, while at work near where a bridge 
was beirig irepaired, a train approached with great speed, and as it 
ran over the bridge a spike maul or heavy iron hammer, weighing six 
or eight pounds, with a handle attached to it, was caught by the train, 
and thrown against the plaintiff, injuring his leg so that it had to be 
amputàtëd. The negHgence of the company was charged in several 
ways, one being that the foreman of the bridge gang had failed to 
see and tètnbve the mâul from the bridge. The defendant's answer 
containsd a gênerai déniai, and a plea that, if there were négligence, it 
was that of a fellow servant of the plaintiff, for which the défendant 
was not liâblè, and that the plaintiff was guilty of contributory négli- 
gence. The case was tried/on thèse issues, and there was a verdict 
for the plaintiff for $6,ooo damages, on which judgment was entered. 
A bill of exceptions was reserved by the défendant, and the case is 
brOught hère on writ of error. 

The plaintiff in error contends that the trial court should hâve 
directed a verdict for the défendant. Several of the assignments of 
error are dépendent on that contention, and they are discussed to 
gether iji the arguments sûbmitted. 

In evefy jury trial there is a preliminary question for the court. 
The court must détermine whether or not there is sufïicient évidence 
upon which the jury could base a verdict for thé plaintiff. If there is 
no évidence, or if it is such that, on a f air construction, it does not sus- 
tain the plaintiff 's c?,se, and that no fair inference to be drawn from 
it sustains it, the court should give the peremptory instruction. 
There is ho good sensé in permitting a verdict that it would be the 
duty of thé court,to set aside. But it is not the province of the court 
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to weigh the évidence, and décide between conflîcting statements of 
witnesses, or to décide what inference should be drawn from uncon- 
tradicted évidence, if diiïerent minds could fairly corne to différent 
conclusions from it. A question of négligence, dépendent on évi- 
dence, should not be taken from the jury, except in cases where there 
is no material conflict, and where there is no room for différent minds 
to draw différent inferences from it. The question of negHgence is 
one of law for the court, only when the facts are such that ail reason- 
able men must draw the same conclusions from them. A case should 
not be withdrawn from the jury unless the conclusion follows as 
matter of law that no recovery can be had upon any view that can be 
properly taken of the facts the évidence tends to establish. 

The plaintiff, Carlin, was one of several members of a bridge gang. 
Welsh was the foreman in charge and control of the gang. The 
foreman and gang had gone to the bridge on the defendant's rail- 
way to repair it. Ed. Carver, one of the gang, used an iron maul 
or hammer about ten inches long, weighing six or eight pounds, to 
drive spikes in the bridge. It had a wooden handle about three feet 
long. Welsh, the foreman, directed the plaintiff to sharpen a saw. 
Pursuing their work under the direction of the foreman, ail the men 
left the bridge. Welsh alone remained on the bridge. It was his 
duty to see that the bridge was kept free from obstructions, so that 
trains could safely pass. Where Carver laid the maul when he left 
the bridge is not shown by direct évidence. Ten or fifteen minutes 
after he was using the maul, a train approached rapidly, and crossed 
the bridge. Welsh says he looked on the bridge, and saw no obstruc- 
tion ; that he did not see the maul. He stepped out of the way of the 
passing train. As the train passed, the plaintiff, who was more 
than 20 feet from the track, was seen to fall. His leg was broken 
so as to require amputation. Lying near him was the iron maul, 
with the handle freshly broken. The conclusion is irrésistible that 
the cars in passing had struck the maul, breaking the handle, and 
hurling it against him. 

One of the averments of négligence in the pétition is that the Com- 
pany was négligent, in that Welsh, the foreman of the bridge gang, 
failed to see that the bridge was clear of obstructions, and in failing 
to detect the maul on the bridge, and in leaving it there to obstruct 
the bridge. 

In the absence of a controlling statute, it may be conceded that 
Welsh, the foreman, and the plaintiff, a member of the bridge gang, 
would hâve been fellow servants, and Carlin would hâve had no cause 
of action against the company. McDonald v. Buckley (C. C. A.) 109 
Fed. 290; Railroad Co. v. Conroy, 175 U. S. 323, 20 Sup. Ct. 85, 
44 L. Ed. 181. But there are statutes in Texas applicable to the case. 
By thèse statutes, in a case like this, a servant or employé, who has 
the authority to direct any other employé in the performance of any 
duty of such employé, is a vice principal, and not a fellow servant. 
By the express terms of the statute, employés are not donsidered 
fellow servants unless they "are in the same grade of employment, 
and are doing the same character of work or service, and are working 
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together at the same time and place and at the same pièce of worK 
and to a common purpose." Sayles' Ann. Civ. St. Tex. 1897, arts. 
4S6of-456Gh. The statutes are printed in the margin.^ 

It is cliear on the proof that Welsh was in control and command of 
the plaintiff, and that they were not in the same grade of employment, 
nor at the time of the accident were they doing the same character 
of work or service. Under the Texas statute, according to its letter, 
or as construed by the Texas suprême court, they were not fellow 
servants. Long v. Railroad Co. (Tex. Sup.) 57 S. W. 802; Nix v. 
Railway Co. (Tex. Sup.) 18 S. W. 571. We must be controlled by 
thèse statutes and their construction by the Texas suprême court. 
Rev. St. U. S. § 721 ; Railroad Go. v. Baugh, 149 U. S. 368, 13 Sup. 
Ct. 914, 37 L. Ed. 772. It follows that the company would be re- 
sponsible to the plaintif? if he received the injuries from the négli- 
gence of Welsh. 

The contention for the peremptory charge must be and is based on 
the idea that there is no proof of négligence on the part of Welsh. 
There is no confiict irt the évidence that it was Welsh's duty to see 
that the bridge was not obstruçted. He says he looked, and saw no 
obstruction. It is claimed that there is no évidence as to the location 
of the maul when the train reached the bridge ; "that there is no proof 
that it was in sight ; that, if Carver had placed it where Welsh could 
not hâve seen it, it was not négligence in Welsh to fail to see and 
remove it. Négligence, like any other fact, may be proved by circum- 
stantial évidence. The indisputable iact that the cars struck the 
maul, and hurled it so that it struck the plaintifï, shows that the maul 
lay where the cars could strike it. Welsh was alone on the bridge as 
the train approached. It was proved that the surface of the bridge 
was plain,— made :with the cross-ties about 18 inches apart, on which 
were the rails and the guard rails, with nothing on them or near them 

1 "Art. 4560f . Every person, reeelver, or corporation operatlng a railroad 
or Street raîlwây, the Une of whleh sBall be sltiiated In whole or lu part in 
this State, sliall be llable for ail damages sustained by any servant or em- 
ployé thereof whlle engaged In the^wock of operating the cars, locomotives 
or trains of such person, reepiyer, or corporation, by reason of the négligence 
of any otiief servant or employé 6t"stieh person, reeelver or corporation; and 
the fact that such servants or élnployés were fellow servants wlth each other 
shall not impair 6t destroy such liabllity. 

"Art. 4560g. Ail persons engaged In the service of any person, receiver or 
corporation, controlllng or operatlng a railroad or street railway, the lines 
of which shàll be situated In whole or In part In thls state, whp are Intrusted 
by such person, receiver or corporation with the authorlty oif superintend- 
ence, control or command of other servants or employés of such person, re- 
ceiver or corporation, or with the authorlty to direct any other employé in 
the performance of any duty of such employé, are vice-principals of such 
person, recel veir or corporation, and are not fellow servants with their co- 
employés. 

"Art. 45eOh.' AU persons who are engaged in the common service of such 
person, receiver, or corporation, controlling or operating a railroad or street 
railway, and who whlle so employed are in the same grade of employment, 
and are dqlng the same character of worlj or service, and are working to- 
gether at the same time and place and at the same pièce of work and to a 
common purpose, are fellow servahts wlth each other. Employés who do 
not corne witliin the provisions of this article shall not be considered fellow 
servants." Sayles' Ann. Clv. St. ïex. 1897, arts. 4560f-4560'h. 
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to cover or hide the màul. When the :evidence shows that the cars 
struck the maul on the bridge so constructed, is not that a fact from 
which the jury might infer that it was lying in plain view, near the 
rail ? If such inference be not unreasonable, the question was one for 
the jury. 

We cannot adopt the suggestion or intimation that in cases Hke 
this, OTving to the alleged inclination of juries to find against cor- 
porations, we should assume that the jury has been influenced other- 
wise than by a considération of the évidence. To adopt the expres- 
sion of a distinguished judge : 

"We see no reason, so long as the jury System is the law of the land, and 
the jury Is made the tribunal to décide disputed questions of fact, why it 
should not décide such questions as thèse, as well as others." Jones v. Rail- 
road Co., 128 U. S. 443, 9 Sup. Ot. 118, 32 L. Ed. 478. 

It must be conceded that the injury for which the action is brought 
occurred in an extraordinary and unusual manner. Just such an 
occurrence was not to be anticipated. The défendant requested the 
trial judge to instruct the jury that, although they may iînd that the 
foreman failed to discover the maul, "yet, if you believe from the évi- 
dence that the resuit which foUowed from his failure to discover it 
was not such resuit as ought to hâve been foreseen in the light of the 
attending circumstances, then, in such event, the failure of the fore- 
man to discover the proximity of the hammer would not be such 
négligence as would make the défendant liable, and you must fitid for 
the défendant." The court did not err in refusing to adopt this view 
of the case. It may be true that the accident in its extraordinary 
form, with its peculiar circumstances, could not hâve been expected 
to happen from the maul being left^on the bridge near the rail, yet 
the act of permitting it to remain there was none the less négligent, 
for it threatened danger in many directions. It was liable to produce 
familiar results, which would cause serions injury. The fact thatit 
happened to cause the injury in a manner so unusual that it was not 
to be expected cannot prevent the act from being négligent when it 
was likely to cause injury in a way that might be foreseen. It may 
be true that the négligence in this case produced an efïect not be- 
fore observed, the circumstances of which could not hâve been antici- 
pated. But, if it was negUgence likely to produce other and' familiar 
injuries, the peculiarity of the accident does not prevent liability. 
Doyle v. Railway Co. (lowa) 42 N. W. 555, 4 L. R. A. 420. The 
extraordinary circumstances attending the injury cannot serve as a 
défense. To so hold would be to say that a plaintiff must show simi- 
lar injuries to hâve occurred in the same manner before he could re- 
cover. And it would lead to the anomalous resuit that for the first, 
and perhaps the second, injury occurring in such manner there could 
be no recovery; but for the third, or when the circumstances ceased 
to be peculiar or became familiar, the défendant would be Hable. 

It is contended that, if Ed. Carver left the maul close to the rail or 
track, this act of Carver's was the direct or proximate cause of the 
injury. It is true that, if the maul had not been placed near the rail, 
Carlin would not hâve been injured. But we do not think that this 
act of Carver's, conceding it to be proved, constituted the proximate 
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cause of the iiijury. When he fiiiished driving the spikes with the 
maul he would be expected to lay it down. The tools of the work- 
men, and the material in use to repair the bridge, could only be 
fightfully on the bridge and on the track when no train was to pass. 
Sornetimes they would necessarily be left for a short time on the 
bridge. They could be there without négligence on some occasions. 
It wouM, of course, be négligence to leave them on the track for a 
train tofun over them. The fact that they were so placed on the 
track, the rfaen negligently leaving them there, could not mak'e it the 
less négligent for the foreman to fail to perform his duty to remove 
them or cause them to be removçid. To illustrate : The gang might 
remoVe a defective rail on a bridge to put in a new one. If the fore- 
man fàiled to put out a fîag, or to use or cause to be used other 
means to stop the train coming on the bridge while the rail was oiï, — 
that being his duty, — 'ànd an accident occurred, it could not be said 
that the actof the gang in removing the rail was the proximate cause 
of the accident. The proximate cause of the accident would be the 
failure of the foreman to stop thè train. Placing the maul on the 
bridge mày hâve been an innocent act connected with its use. It may 
be conceded that Carver was négligent to leave it there. The fact, 
not disputed in évidence, that the duty was imposed on the foreman 
to seè that the bridge was kept free from obstructions, shows that it 
was deemed unsafe by the company to rely alone on the men to vol- 
untarily keep it free. Conceding the négligence of Garver, could 
that excuse or relieve Welsh from the performance of his duty? He 
was left aibne on the bridge, and, as the proof tends to show, near the 
maul, when the train was apprdaching. He had time to remove it. 
Tf he negligently failed to see it, or, seeing it, failed to remove it, 
that was the négligence constittiting the proximate cause of the acci- 
dent. The precèding act of Carver could not reHeve the company of 
its fèsponsibility for Welsh's failure to perform his duty. 

We hâve carefuUy examined ail the assignments of error, and find 
no réversible error in the case. The judgment of the circuit court 
is afîîrmed. 



AMEBIOAN EXCH. NAT. BANK OF NEW YORK OITY v. WARD et al. 
(Carcult Court of Appeals, Eightli Circuit October 21, 1901.) 

No. 1,497. 

1. 'COBPOHATIONS— EfFECT OF iNSOtVENCY— RiGHT TO PhEFEK CiîEDITOKB. 

The insolvency of a corporation does not ipso facto transform its as- 
sets iinto a trust fund for the equal benefit of its credltors, but such 
trust attaches only In the administration of the assets af ter possession 
Is takeri by a court of equity; hence so long as a corporation continues 
In possession of Its property it may lawfully prefer one créditer over 
another. 

2. Same— Phbpbkbkcb of Dirbotors. 

.A corporation is not preeluded from preferring a bona fide creditor 
because be is also one of Its directors, although in such case the transac- 
tion will be Bubjected to the most rigid scnitiny by a court of equity, 
and the creditor must assume the burden of proving his absolUte good 
falth and^ the justice of his demand. In many cases the condition of 
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the corporation may be such that It cannot bprrow money from out- 
side sources when a timely loan will save It from serious loss, and a 
director or stockholder who under such circumstances advances money 
to the corporation in good faith and for Its beneflt is entitled to ail the 
rights of any other creditor in obtalning security for hls demand, either 
at the time or subsequently. 

8. Samb— Legality op Pbbfbeencb— Factb Considehed. 

A mercantile corporation had four unseeured credltors, three of whom, 
holding much the larger part of its indebtedness, as well as ail of its 
preferred stock, by agreement with the eommon stockholders obtained 
the élection of their représentatives as dlrectors and manager; the pur- 
pose belng to secure a change of management because the business of 
the Company had become unprofltable. The fourth creditor was ad- 
vlsed of such action, and made no objection. Such credltors remained 
in control for 2% years, during which time they paid the fourtli cred- 
itor one-third of its daim, but increased the indebtedness of the cor- 
poration to themselves by advancing money for Its use. It did not 
appear that any new outside indebtedness was created. At the end of 
that time, the business having remained unprofltable without the fault 
of the management, the dlrectors had a chattel mortgage and trust 
deed executed conyeying the property of the corporation to secure its 
credltors; préférence being given to the claims of the controlling cred- 
ltors. There was no évidence of fraud or bad faith, but, on the con- 
trary, the évidence justifled the Inference that their action in assuming 
control was for the pui"pose of beneflting the corporation and ail of ita 
credltors. Held, that there was neither actual nor constructive fraud 
in the transaction which rendered the préférence voidable by the fourth 
creditor, who was not injured, but was in fact the only one of the four 
beneflted, by the transaction. 

4. Same— Dbeds— Presumption of Validttt. 

Where the statutes of a state authorize a corporation to convey prop- 
erty by deed executed by its président or vice président when given such 
powers by its by-laws, a deed signed by the vice président of a corpora- 
tion under authority given by the board of dlrectors is presumptively 
valid. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Prior to March 29, 1895, the Martin-Perrin Mercantile Company, herein- 
after called the "Mercantile CJompany," was doing an extensive business in 
Kansas City, Mo. It had issued eommon stock of the face value of $300,- 
000, and preferred stock of the face value of $150,000. The eommon stock 
was held, $150,000 of it by E. L. Martin, its président; $100,000 of it by 
O. G. Perrin; and $50,000 of it by Thomas E. Gaines; thèse three men con- 
stituting the board of dlrectors. Of the preferred stock, $75,000 in face 
.value was held by the Metropolitan National Bank of Kansas City, here- 
inafter cailed "Metropolitan Bank"; $50,000 by the National Bank of Com- 
merce of Providence, E. I., hereinafter called "Providence Bank"; and 
$25,000 by J. Levy & Bros, of Cincinnati, Ohlo, hereinafter called "Levy & 
Bros." At this time the mercantile Company was, and for some time prior 
thereto had been, indebted to the Metropolitan Bank in the snm of $25,000; 
to the Providence Bank, $5,S43; and Levy & Bros., $10,506, — the payment 
of none of which was secured. It was also indebted to the American Ex- 
change National Bank of New York City, the plaintifC in error, in the sum 
of $6,250, likewise unseeured. This constituted ail of the unseeured in- 
debtedness on March 29, 1895. Whether the Metropolitan Bank, Providence 
Bank, and Levy & Bros, were the absolute owners of the preferred stock, 
or held it as collatéral security for the payment of indebtedness due them, 
is, for the purposes of this case, unimportant. Besides this unseeured in- 
debtedness, the mercantile company then owed to divers persons the sum 
of $123,521, the payment of ail of which was duly secured by collatéral. 
The mercantile c<>mpany had prior to March, 1895, transacted a large busi- 
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ness titt lîinylilg and seîHïiig liquor, but, for reasons unnecessary to mention, 
itsBtisliléss hafl deelinedi ènd "Was no longer profitable. Représentatives of 
the Metiropjlîtaû Bank, PttVldence Bank, and Levy & Bros, met together 
m îMâKfti l895j and, aftéï considération ôf thelt Interests, decided that a 
Ctanèe 'In management of thé mercantile eompany was désirable. Confér- 
ences then followed between them and the oflScers and dlrectors of the 
mercantile eompany, wWcli resulted in the transfer of substantlally ail of 
the dommon stock from thelr former owhers to them, and in the substitution 
»f W. OjiGlass and J. H. Wiles as dlrectors In place of E. R. Martin and 
Thomas E.GaineIg, the former of whom havlng before that tlme taken the 
place où the board formerly held by O. G. Perrln. Olass and Wiles were 
both directors of the Metropolitan Bank. E. L. Martin was continued as 
président of the mercantile cOmpany. Glass was made vice président, and, 
because ofa prior valiiable expérience ih the llquor business, was made 
gênerai manager, witii full control over the business of the eompany, and 
Immediately entered upon the discharge Of his duties as such. The plaln- 
tifC in ërror was forthwith Informed by S. L. Martin, the président, of thls 
chatige in, the management; Mr. Martiki wrlting it that "the Metropolitan 
Bank Iwliofie dlrectors had beéome the managers of the mercantile eom- 
pany] thought the changes whlch are marte would be bénéficiai to the com- 
mon stoekholderè and credditorSi" Mr. Martin testifies, in substance, that 
the plaintlffiin error was. ptactlcàlly the only other unsecured creditoir, be- 
sldes thfi two banks already referred to and Levy & Bros., and he thought 
it should be notifled of what'was being doue. The record shows that Mar- 
tin was partleularly frlendly to plalntlff ta error, and gave It full Informa- 
tion of the transaction already detalled, which occurred on March 29, 1805, 
and that: no objection or complalnt was made by plaintifC in error witli 
respect tOi that transaction;! The new management in July, 1895, before 
appropriating any of the funds of the mercantile eompany to the payment 
of the unsecured indebtedness due to the Metropolitan Bank, Providence 
Bank, or, tigyy & Bros,, remlttedto plalntlff in error the sum of §1,250, 
thereby redijcing its clalm to $5,000. On December 18, 1895, It was found 
that additlojial ; money was requlred to properly carry on the business. At 
that time, wltli full knowledge and, aequiescence by Mr. Martin, the prési- 
dent of the rnercantile eompany, the folio wing agreement was entered into: 
"The Metropolitan Bank of Kansas City, Mo., the National Bank of Com- 
merce of Providence, E. I., Jas. Levy & Bros., of Cincinnati, O., and the 
Martin-Perrln Mercantile Co., of Kansas City, Mo., in considération of the 
mutual agreements herein contained, do hereby jointly and severally agrée 
with each Other aS foUows: The sutn Of flfteen thousand ($15,000) dol- 
lài:» Is tobe forthwith loaned by the three first parties named to the Mar- 
tin-Perrln Mercantile Co. on its several promissory notes, ail to be of even 
date, and at four months, less discount àt six per cent, per annum, in the 
following àmoulits: Metropolitan National Bank, $7,500; National Bank of 
Commerce, $5,000; JaS. L«vy & Bros., $2,500/ This agreement Is entered into 
on the express condition arid understanding that ail of sald loans are to stand 
upon a parlty and equallty, and are made àt the request of the said Mar- ' 
tln-Perrln Mercantile Co., and are to be paid prior and préférable to the 
présent unsecured indebtedness, Of sald eompany, as the same now exists 
afld àppëaiB 6n Its books, to tliè' other parties hereto, none of which shall 
in any mànner be secured, pald, or dischârged until the entire $15,000 
hërèln agreed to bé loaned is ftùly and entiréjy secured or pald; but the 
words 'présent tmsecured Indebtedness' sball not be deemed to mean or 
includé dlscOunted' customers'paper, or other paper that may be otherwlse 
gieoured, but, as long as any part àt suëb $15,000 is unpaid, such présent 
unsecured indebtedness of such cbmpapy to the other parties herein shall, 
as bètT^eën sald parties, be treatfed as à parlty, so that, If for any reason 
seienrltyls taken by pne, Ilke seCurity shall be taken for aU, without préf- 
érence aë ' between 'èàch other. And the said Martin-Perrîn Mercantile Co., 
by Its signature' bereto, agrées to pay said $15,000 in the manner herein 
eKpressIy set Dut, and âgi-ees not to jiay, sécure, or discharge its said un- 
secured Indebtedttesg to the other parties hereto as the same now exists or 
«ppearB on the^ald books of sald eompany, other than as herein agreed. 
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And the Martin-Perrin Mercantile Company agrées that William C. Glaas 
shall continue as vice président and manager of sald Company, but the 
other parties hereto In no wlse assume any supervision, direction, or con- 
trol of the said business. 

"Witness the hands, respectively, of the parties hereto on the 18th day 
of December, A. D. 1895." 

Pursuant to the terms of this agreement, the full amount of ?15,000 was 
loaned to the mercantile Company. Soon theteafter, and bef ore appropriating 
anything to the payment of the clalms of the two banks Or Levy & Bros., 
in June, 1896, the new management again remitted to plalntifE In error $1,000, 
reduclng its debt to $4,000. By reason of long and contlnued dépréciation in 
value of a large stock of whisky on hand when the new management took 
charge, and aiso by reason of other unfortunate circumstances and condi- 
tions, the expectations of ail coneemed were disappolnted, and on November 
26, 1897, it was found advisable to wlnd up the business of the mercantile 
Company. On that day, pursuant to a resolution of the board of directors, 
a chattel mortgage and deed of trust were executed, conveying ail the prop- 
erty of the mercantile company to Hugh O. Ward and James K. Burnham, as» 
trustées, to secure the payment of the foUowing indebtedness: First. A note 
due the Metropolitan Bank for $7,500, a note due the Providence Bank for 
$5,000, and a note due Levy & Bros, for $2,500. Thèse notes represented the 
loan as made by the payées, respectively, accordlng to the agreement of 
December 18, 1895, no part of which had ever beeu paid. Second. Note due 
the Metropolitan Bank for $30,500, notes due the Providence Bank for $6,000, 
and notes due Levy & Bros, for $2,121.73. Thèse represented the unsecured 
indebtedness of the payées, respectively, as it stood on November 26, 1897, 
and amounted to $6,722 in excess of the indebtedness of the mercantile Com- 
pany to them at the time they, in March, 1895, undertook, through tlieir rep- 
résentatives, the management of the business. In other words, thèse three 
creditors in their efCort to extrlcate themselves and the plaintiff In error, wlio, 
as already stated, were the only unsecured creditors in March, 1895, suc- 
ceeded in paying off $2,250 of the debt due to the plaintifC in error, leaving a 
balance at that time due to it of $4,000, but increasing their own aggregate 
unsecured Indebtedness in the sum of $21,722; the same consistin^ of loau 
of $15,000 made on December 18, 1895, and $6,722 in addition thereto. The 
plaintiff in error being Informed by its friend, Mr. Martin, of ail the steps 
taken by the new management from the beginning to the end, found no f ault 
until the chattel mortgage and deed of trust were executed on November 26, 
1897. This, Mr. Martin says, it complalned of, saying, "It ought to hâve 
been secured, along with the balance of them, by mortgage." Plaintiff in 
error afterwards, and on December 20, 1897, Instltuted a suit by attachment 
in the circuit court of the United States for the Western district of Missouri 
against the mercantile company to recover the balance of $4,000 and interest 
then remalning due it, and caused Hugh O. Ward and Thomas K. Burnham, 
the défendants in error, to be summoned as garnlshees. Interrogatories 
having been duly filed, the garnlshees made answer In effect denylng that 
they had In their possession any money or property belonging to the mercan- 
tile company; admittlng the exécution and dellvery to them of the chattel 
mortgage and déed of trust of date November 26, 1897; recitlng the trust 
created by the Instruments, already referred to; and stating that In the exécu- 
tion of the trust thereby created they sold the major portion of the property 
conveyed to them, and then had in their possession, bf the proceeds of sueh 
sale, $8,572.92, besides some notes and accounts, and that they held the same 
to be pald over to the Metropolitan Bank, Providence Bank, and Levy & 
Bros., the beneflciaries In the chattel mortgage and deed of trust Plaintiff 
in error, after having secured judgment against the mercantile company in 
the attachment suit for the sum of $4,197.32, pursuant to the practice under 
the statutes of Missouri, filed its déniai of the garnlshees' answer, setting 
forth, in substance, that the chattel mortgage and deed of trust were not 
executed by the mercantile company; that W. C. Glass, who purported to 
exécute the same as the vice président of the company, had no right or 
authority by virtue of any action of the board of directors of the company 
to exécute the same, — and after detailing the facts herelnbefore stated, and 
111 F.— 50 
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freely charactérlzing each of them as fraudulent In thelr purpose and effect, 
alleged that the chattel mortgage and d«ed of trust under whlch the gar- 
nlshees clalmed to hold the propertyiof the mercantile Company werc exe- 
cuted by It with intent to hlnder, delay, and defraud the credltors of the 
mercaMlle company, and were therçfore null and vold. The case came on 
for a hearlng on the Issue so made, and at the conclusion of the évidence 
offered by plaintlfC in error, who wasthe plalntlfC below, the court, on motion 
of the garnishees, whlch, although sOmewhat dpubtful In Its character, we 
wlll for the purposes of thls cas* treat as a demurrer to the évidence, sus- 
tained the same, and rendered a Jiadgment in favor of the gamlsbees. To re- 
verse this judgment a wrlt of error was duly prosecuted to thls court. 

Henry C. Solomon (Benjamin F. WoUman and Armwell L. Cooper, 
on the brief), for plaintiff in error. 

Hugh C. Ward (Herbert S. Hadley and Frank Hagerman, on the 
brief), fOr défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, dejivered 
the opinion of the court. 

The chief question for our détermination is whether there was any 
substaiitial évidence to support the issue raised by plaintiflf in error 
in the garnîshment case. The déniai setting forth the facts relied 
upon to avoid the chattel mortgage and deed of trust, and the brief 
and argument of counsel for plaintifiE in error in treating of the facts 
of the case, abound in gênerai statements of fraud and fraudulent 
intent; but a careful and cohsiderate examination of ail the évidence 
discloses substantially the facts recited in the foregoing statement, 
and thos,e only. It cannot be true that there was any actual fraudu- 
lent intent or purpose on the part of the Metropolitan and Providence 
Banks i;Or Levy & Bros, in the transaction complained of. It is 
strenuously argued that, securing the control and management of 
the fnefcantile company by their représentatives; the banks and Levy 
& Bros, put themselves in position to secure a préférence by the ex- 
écution of the chattel mortgage and deed of trust in question. This 
resuit may hâve followed, but ail the testimony and proof in the case 
satisîy us that no such purpoSe was originally contemplated by them. 
Nor vyas a^iy such purpose contemplated by them at the time they 
loaned the $15,000, on Décémber 18, 1895. They did not engage in 
the liquor business as a permanent venture, but, representing ail the 
unsecured creditors except plaintifï in error, and discovering that the 
condition pi the business of the mercantile company was such as re- 
quired à ilew management in order to insure the payment of the un- 
secured debts, they, being at that time owners of ail the preferred 
stock of the mercantile company, secured, by the voluntary action 
of the owners of the commoti stoclc, a controlling interest in the same, 
and;wïth the full co-opetation of the président of the company, and 
with the full icnowledge and acquiescence of plaintifï in error, pro- 
ceeded to elect directors satisfactory to themselves, and to take charge 
of l;he business. They conducted it for a period of about 2yi years, 
ioanéd money to the company without security, and, so far as the 
record discloses, transaçted the business openly and fairly, and with 
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the single end in view of securing the payment of their own debts, 
and that of the plaintiff in error as well. Without reducing their 
aggregate demands at ail, but increasing them in the sum of $21,722, 
they actually paid plaintifï in error one-third of its demand. At 
last, by reason of an unprecedented and unexpected décline in the 
value of a large stock of whisky on hand, they were forced to abandon 
their original undertaking. The record discloses no new creditors 
whose demands were created during the period of their management. 
Presumptively, none existed at the time they closed the business. 
In this condition of things the mortgage and deed of trust com- 
plained of by plaintiff in error were executed. For the purposes of 
this case it may be conceded that the directors and vice président of 
the mercantile company, who authorized and executed the mortgage 
and deed of trust, were so the représentatives of the Metropolitan 
and Providence Banks and Levy & Bros., the beneficiaries in the 
mortgage and deed of trust, as to make their acts the acts of the 
beneficiaries themselves ; in other words, that the légal effect of the 
condition of things as it existed, and of the acts done, was that the 
beneficiaries in the mortgage and deed of trust were in full charge 
of the mercantile company, and that they caused the deeds to be 
executed to secure their own demands against the mercantile com- 
pany. Are the deeds so executed voidable at the instance of the 
plaintiff in error? This is the question now to be answered. Not- 
withstanding a contrariety of opinion on the subject, it is now, we 
think, established by persuasive and controlling ^uthority that the 
insolvency of a corporation does not ipso facto transform its assets 
into a trust fund for the equal benefit of its creditors. This conclu- 
sion is reached in a number of décisions by the suprême court of 
Missouri, in which state the transactions involved in this suit oc- 
curred. Alberger v. Bank, 123 Mo. 313, 27 S. W. 657; Slavens v. 
Drug Co., 128 Mo. 341, 30 S. W. 1025 ; Schufeldt v. Smith, 131 Mo. 
280, 31 S. W. 1039, 29 L. R. A. 830, 52 Am. St. Rep. 628. The same 
conclusion is reached by the suprême court of Minnesota in the case 
of Hospes V. Car Co., 48 Minn. 174, 50 N. W. 1117, 15 L. R. A. 470, 
31 Am. St. Rep. 637, and by the suprême court of the United States 
in Fogg V. Blair, 133 U. S. 534. S4i, 10 Sup. Ct. 338, 33 L. Ed. 721, 
and in Hollins v. Iron Co., 150 U. S. 371, 14 Sup. Ct. 127, 37 L. Ed. 
II 13. In the latter case the court, after reviewing the authorities 
bearing directly and indire,ctly on the status of the property of cor- 
porations after they become insolvent, concludes that the only trust 
attached to such property is in the administration of the assets after 
possession is taken by a court of equity, and is not a trust attached 
to the property, as such, for the direct benefit of either creditor or 
stockholder. Such being the law, it follows that an insolvent cor- 
poration may, in the exercise of its jus disponendi, prefer one creditor 
to another. The remaining question is whether it may prefer its own 
directors, if they happen to be creditors. 

The relation of directors to their corporation is undoubtedly that 
of agents to principal. As such, they are charged with the duty of 
serving their principal faithfully, and with an eye single to its best 
interests. Their own personal welfare must at ail times be sub- 
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servient to that of their principal. But this obligation ought not to 
be an insuperable barrier to the performance of their duty. Many 
cases may arise, and the one now under considération fairly illustrâtes 
them, in which, by reason of the financial condition of their principal, 
it becomes impossible to borrow money from outsiders, and when 
a timely loan or forbearance in the enforcement of demands may 
bridge it over and start it on a successful career. The directors, of 
ail others, best know the conditions and circumstances, and may be 
the only ones from whom succor can come. To say that they are 
so bound by a strict rule prohibiting contracting with themselves as to 
foreclose the possibility of securing aid is, in our opinion, carrying 
the rule beyond its reason. If they may contract with themselves, 
obviously they may thereby entitle themselves to ail the incidents 
to such contract, and among them is the right to resort to ail légal 
methods of securing the payment of their demands. This last-men- 
tioned right, as said in Duncomb v. Railroad Co., 84 N. Y. 190, is 
equally true whether the pledge be taken for a présent or précèdent 
debt. The temptations to self-aggrandizement and dishonesty are, 
of course, great, and require the utmost good faith on the part of 
directors, and subject them and ail their acts to the most rigid 
scrutiny. Their relations to the corporations are of that intimàte 
and fiduciary character that they are very properly held, whenever 
their acts are questioned, to assume the burden of proving their ab- 
solute good faith and the perfect justice of their demands. The fol- 
lowing authorities sustain the principles just announced : Foster v. 
Planing Mill Co., 92 Mo. 79, 4 S. W. 260 ; Schufeldt v. Smith, supra ; 
Butler V. Mining Co., 139 Mo. 467, 41 S. W. 234, 61 Am. St. Rep. 
4.64; Garrett v. Plow Co., 70 lowa, 697, 29 N. W. 395, 59 Am. Rep. 
461 ; Duncomb v. Railroad Co., supra ; Harts v. Brown, "jj 111. 226 ; 
Stratton v. Allen, 16 N. J. Eq. 229 ; Bank of Montréal v. F. E. Potts 
Sait Sz; Lumber Co., 90 Mich. 345, 51 N, W. 512. 

In Brown v. Furniture Co., 7 C. C. A. 225, 231, 58 Fed. 286, 292, 
22 L. R. A. 817, 823, Judge Taft, speaking for the court of appeals 
for the Sixth- circuit on this gênerai subject, after reviewing the 
cases, says : 

"Several cases hâve been olted, some of them décisions of circuit courts of 
the United States, in -which it has been held that, while it Is lawful for a cor- 
poration to prefer creditors, it is not équitable or pemilsslble for directors 
of a corporation to prefer themselves, even if they are bona flde creditors, 
bécâuse.thsy are trustées. It may be conceded'that the trust relation justifies 
ànd reqùires courts of equity to subject préférences by an Insolveut corpora- 
tion of Its own directors to the closest scrutiny, and places the burden upon 
the preferred dlrector of showing beyond question that he had a bona llde 
debt against the corporation; but we do not see why, if a corporation may 
prefer one créditer over others, it may not prefer a dlrector who Is a bona 
flde créditer. Préférences are not bàsed on any équitable principle. They go 
by favor. and as an Indivldual may prefer, among his creditors, his frleuds 
and relatives, so a corporation may prefer Its f riends." 

In the case of Gould v. Railway Co. (C. C.) 52 Fed. 680, Judge 
Caldwell had occasion to review the authorities on this subject, and 
concludes as follows : 

"The corporation is under the same obligation to pay a bona fide debt 
due to one of Its directors and stocliholders that It is to pay a debt due ta 
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a Etranger, and a securlty given for a debt due to a stockholder Is as valld 
as a security given to any other creditor. The doctrine establlshed by the 
best considered cases and by the décisions of the suprême court of the 
United States is that the mère fact that the creditors of a corporation are 
directors and stocliholders does not prevent their taking security to them- 
selves as individuals to secure a bona fide loan of money previously made 
to such corporation, and used by It In conducting its legltimate corporate 
business." 

The suprême court of the United States, in Richardson's Ex'r v. 
Green, 133 U. S. 30, 10 Sup. Ct. 280, 33 h. Ed. 516, in treating of 
the subject in hand, says : 

"Undoubtedly his [Kicliardson's] relation as a director and offlcer or as a 
stockholder of the company does not preclude hlm from enterlng Into eon- 
tracts with it, making' loans to it, and taking its bonds as collatéral se- 
curity; but courts of equity regard such personal transactions of a party in 
either of thèse positions, not, perhaps, with distrust, but with a large 
measure of watchful care, and unless satisfied by the proof that the trans- 
action was entered into in good faith, with a view to the benelit of the 
company as well as of its creditors, and not solely with a view to his own 
beneflt, they refuse to lend their aid to its enforcement." 

See, also, Twin Lick Oil Co. v. Marbury, 91 U. S. 587, 23 L,. Ed. 
328. 

The facts of the case now under considération bring the banks' and 
Levy & Bros.' demands fuUy within the most stringent rule an- 
nounced in the foregoing authorities. Their demands, for which they 
took security upon the property of the mercantile company, were 
not only just and légal, but, in our opinion, highly meritorious. Thejf 
had not only forborne to assert them for a long period of time, but 
had advanced a large amount of money in the earnest and honest 
efïort to extricate the mercantile company from its difficulties. They 
had not injured the plaintiff in error, but had materially improved its 
condition. No othérs are complaining, and, in our opinion, the 
plaintifï in error has no ground for so doing. 

Counsel for plaintiff in error insist most strenuously that the évi- 
dence discloses a secret manipulation of the property of the mercan- 
tile company by the banks and Levy & Bros., with the ihtent and 
purpose of fraudulently converting it to their own use, while they, 
under the guise of conducting the business in the name of the mer- 
cantile company, lulled the plaintifï in error and other unsuspecting 
creditors into a sensé of security. They assume and assert that in the 
création and exécution of the scheme inaugurated on March 29, 
1895, the deliberate intention was : First, that the scheme should be 
kept secret; second, that ail persons dealing with the mercantile 
company should continue to believe that the corporation was stand- 
ing on its own "feet, with no change in its corporate management or 
control ; third, that fraudulent crédit should thereby be secured. On 
thèse assumptions they construct an argument, but the assumptions 
are not supported by proof. As already disclosed, there is no sub- 
stantial eviderce of secrecy in devising or executing the scheme, or 
of any attempt to cause any one to believe that there was no change in 
the management of the company, and certainly no évidence of any 
attempt to secure fraudulent crédit. The fact is conspicuous in this 
case that in March, 1895, there were no other unsecured creditors 
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bésides thé tanks, Levy àpros., and plaintiff in error, ànd there is 
no evideijce whatsoever thait ahy other crédit was after that desired 
or secured; and there is affirmative, uncontradicted testimony that 
the plaintiff in error itself was in no manner injured by any of the acts 
of the banks and Levy & Bros., or their représentatives, — on the con- 
trary, that plaintiff in error was substantially benefited thereby. For 
want of necessary évidence, therefore, the case largely relied upon 
by counéél'for plaintiff in error (American Oak Leather Co. v.. United 
States Rubber Co., 37 C. C. A. 599, 96 Fed. 891, decided by the court 
of appeals for the Seventh circuit) has no application. Not only is 
this true, but plaintiff in error has been deprived of this supposed bul- 
wark by the récent reversai of the case by the.supreme court of the 
Unitedi States. See United States Rubber Co. v. American Oak 
Leather Co., 181 U. S. 434, 21 Sup. Ct. 670, 45 L. Ed. 938. It re- 
sults, therefore, that there was neither actual nor constructive fraud 
in the, transactions complainçd of. 

It was suggested by couhsel in their argument that the chattel 
mortgage and deed of trust were inoperative and void because exe- 
cuted oh bëhalf of the mercantile comfiany by W. C. Glass, the vice 
président, instead of by the président. AU that need be said concern- 
ing this is that there is no assignment of error predicated upon any 
such dèf ective exécution of the instruments in question, and, even 
if there were, it would hâve no merit, because, under the provisions 
of section 982 of the Revised Statutes of Missouri of 1899, it is made 
lawful for any corporation to convey lands by deed sealed with the 
comriioh seal of the corporation, and signed by the président, vice 
président, or presiding member or trustée of the corporation. That 
section fuUy warranted thé exécution of the deed of trust in question. 
Section 954 of the same statutes empowers the directors to elect a 
président and appoint a treasurer and secretary, and such other of- 
ficers and agents as shall be prescribed by the by-laws of the Com- 
pany. Thè by-laws, which are adopted by the stockholders, déter- 
mine the agents so to be appointed and their powers. The record 
shows that the vice président was authorized by the board of direct- 
ors to exiécûte the instruments, including the chattel mortgage in 
question. Plaintiff in error failed to disclose what powers were vest- 
ed in the vice président, and certainly failed to show that he was not 
empowered to exécute the instruments. The burden was on it to 
make this showing, if the facts warranted it. Having failed to do so, 
it will be présumed that the agent who might hâve exercised the 
power in question was duly authorized to do so, and that he properly 
and lawfuUy executed the chattel mortgage. 

There are several assignments of error relating to the court's action 
in rejecting testimony. On a careful considération of them, we find 
that some of them are not predicated on any proper exceptions taken 
at the tinie of the ruling. The others relate to the exclusion of some 
détails of évidence, which^ if material, were fuUy covered by other 
évidence foùnd in the record. 

We are of opinion that there was no substantial évidence to sup- 
port the issue raised by plaintiff in error in the garnishment case, and 
no wrong done to plaintiff in error in the course of the trial. The 
judgment must therefore be affirmed. 
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In re SEWBLI/. 

(District Court, E. D. Kentucky.) 

Bankruptct— Validitt op Lien— Conditional Salb under Kentuckt Stat- 

UTE. 

According to the settled law of Kentucky, a conditional sal« of Per- 
sonal property under a contract by whlch the seller retains the tltle until 
payment of the price Is, in efifect, an absolute sale, with a mortgage 
back, and cornes within Ky. St. § 496, which provides that no mortgage 
shall be valld against a purchaser for a valuable considération, with- 
out notice thereof, or against creditors, until acknowledged or proved 
and reeorded. As construed by the court of appeals of the state, such 
section applies, as to creditors, only in favor of those whose debts were 
subsequently contra cted, -without notice of the lien, and who hâve, by 
légal proceedings or otherwise, acquired some hold or lien upon the 
property. Held, that the lien given by such a conditional contract of 
sale, unrecorded, was valid, as against a trustée in bankruptcy of the 
purchaser, where the creditors, although their elaims arose subséquent 
to the sale, Tv-ere ail gênerai creditors, none of whom had acquired any 
lien upon the property prior to the bankruptcy which would hâve en- 
titled them to contest such lien. 

In Bankruptcy. On question certified by référée. 

T. G. Bigstaiif, for Cash Register Co. 
R. A. Chiles, for trustée. 

COCHRAN, District Judge. Upon pétition of the National Cash 
Register Company, the référée has certified to the court for review 
his décision as to its claim to a lien for unpaid purchase money upon 
a cash register sold by it to the bankrupt before the institution of 
thèse proceedings, and forming a part of his assets, and to hâve same 
subjected to the payment thereof in préférence to the gênerai cred- 
itors. The trustée, on their behalf, resisted the claim, and the 
référée, by the décision complained of, has disallowed it. It was 
stipulated in the contract of sale of the register, which was in writ- 
ing, that the title thereto should remain in the company until fully 
paid for, and that, in default of payment of any installment of the 
purchase price, it should be entitled to retake possession thereof, 
and the payments theretofore made should be considered as paid for 
its use during the time Sewell had had it in possession. Such a 
stipulation in a contract of sale of personal property, according to 
the law of this state, has the efifect of passing the title of the property 
sold back to the seller, as security for the purchase price, and there- 
fore to create a mortgage thereon in his favor therefor. In the case 
of Baldwin v. Crow, 86 Ky. 679, 7 S. W. 146, Lewis, J., with référence 
to a contract of sale of personalty containing such a provision, said, 
"It should therefore be regarded as an absolute sale and mortgage 
back." ; And in the case of Welch v. Cash Register Co., 103 Ky. 30, 
44 S. W. 124, White, J., as to such a provision in a contract of sale 
of personalty, said, "That contracts of this kind are only mortgages 
is equally well settled in this state." This proposition of law is 
recognized by the référée in his décision. His refusai to enforce 
the mortgage is based upon two other admitted facts in the case: 
One is that the contract of sale was never reeorded ; and the other. 
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that ail the other debts of the bankrupt were created subséquent to 
the making of that contract, and at a time when Sewell had the title 
and possession of tbe register, subjeçt to this unrecorded mortgage. 
He holds that.because of thèse two facts that mortgage is ineffectuai 
and inValid às'agaihst those subséquent creditors, and the proceeds 
of the registeiT should be distributed ratably amongst ail the creditors, 
and bases his'i|)osrtion upon the foUowing statutory provision con- 
tained in the-K^ntticky Statutes, to wit: 

"Sec. 486. i^ç, de^d o;r deed of trwt or mortgage conveying a légal or équi- 
table title toreali ctr Personal estate shall be valid against a purctiaser for a 
valuable considération, without snotlçe thereof, or against creditors, untll 
such deed sballljè acknowledged or provéd according to law and lodged for 
record," . s 

In ordef to détermine thé applicabîlity of this stâtutë to this case, 
and whethçrit nécessitâtes the: refei-çe's holding, it is essential to 
understand the construction which has been placed upon it by the 
court of appeals of this state. This or a substantially similar provision 
has been in force Iri Kentucky front an early date, and quite a number 
of cases hâve arisen since then in which that court has been called 
upon to décide its meaning and applicability in so far as it relates to 
creditors. The following is a list of sucli cases, to wit: Helm v. 
Logan's Heirs, 4 Bibb, 78 ; Campbell v. Moseby, Litt. Sel. Cas. 358 ; 
Graham v. Samuel, i Dana, 166; Morton v. Robards, 4 Dana, 258; 
Righter V. !F6rrester, i Bush, 278; Low v. Blincd, 10 Bush, 331; 
Baldwin v. Crow, 86 Ky. 679, 7 S. W. 146; Wicks v. McConnell, 
102 Ky. 434, 43 S. W. 205. The resuit to be deduced from them is 
this: Thôugh interms the statUte refers to creditors generally, it is 
limited in its application to them.; It does not hâve the effect of 
invalidating a pocket deed or mortgage as against creditors whose 
debts were crëated antécédent to siich deed or mortgage. In the 
early cases there was some oscillation of opinion on this subject, but 
it is now fixed and settled. The statute has relation solely to cred- 
itors whosé'déMs hâve been createid subséquent tb the deed or mort- 
gage. And, à* to thèse, it is bnly'such subséquent creditors whose 
debts were creatéd without notice of the deed or mortgage, and in 
the belief that thé debtors' title to the property was good and un- 
incikmberedj tbât can rely on the Statute to invalidate the deed or 
mortgage. Twd limitations hâVe thits been placed upon the gênerai 
terms of the' statute in this particular by judicial construction. Only 
creditors whô' àré both subséquent 'tô, and without notice of, the 
deed or mortgage, can claim the benefit ôf it. In the case of Wicks 
v. McConnell, the last of the cases; xited above, Du Relie, J., thus 
statés the lâw: 

' *''0n the one hand, the unrecorded lien Is npheld as àgalnst creditors who 
càhnot be presuined to hâve given Crédit upon the falth of the property held 
la lien. On the other hand, creditors who may be presumed on such faith to 
hâve glven crédit are proteeted, as against thi^ secret lien,; in the rights which 
they seeure bj thelr diligence In the levy of their exécution or attachmeut." 

The construction thus placed upon so much of the statute as re- 
lates to creditors puts them in the same category with the other 
class of persons to'whom it relates, to wit, purchasers. According 
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to the terms of the statute, they are purchasers for a valuable con- 
sidération and without notice, and, of course, subséquent purchasers; 
and in making this construction the court of appeals is but foUow- 
ing the maxim, "Noscitur a sociis." But such are net the only limi- 
tations that must be placed upon the very gênerai language of the 
statute as to creditors. In the very nature of things, it is only sub- 
séquent creditors without notice who hâve in some way got a hold on 
the property that are in the contemplation of the statute. Without 
such a hold, they are not in a position to raise an issue with the 
holder of the unrecorded deed or mortgage. A creditor having noth- 
ing more than his claim against the debtor will not and cannot be 
heard as to the validity of such deed or mortgage. In the extract 
from the opinion in the case of Wicks v. McConnell, quoted above, 
the creditors who are said to be entitled to protection against a secret 
lien are those who hâve secured rights "by their diligence in the levy 
of their exécution or attachment." In that case the contesting cred- 
itor had an attachment lien on the property which was the subject 
of the litigation. In the case of Graham v. Samuel, supra, he had 
acquired an équitable lien by a suit in equity to subject the property 
to the payment of a personal judgment against the debtor upon which 
an exécution had been issued, and returned, "No property found." 
In ail the other cases the creditors had obtained a hold upon the 
property by the levy of an exécution. In the case of Baldwin v. 
Crow the property had not been sold, and the litigation was between 
the holder of a secret lien and the sherifif, who had taken the property 
under the exécution. In ail the other exécution cases the property 
had been sold under the exécution, and the litigation was between the 
holder of the unrecorded deed or mortgage, on the one hand, and 
the purchaser, on the other ; the purchaser in most of the cases not 
being the exécution creditor, but relying on the rights of such 
creditor to protect his purchase. 

It being essential, then, that the contesting creditor shall hâve a 
hold of some sort on the property in order to be in a position to call 
in the aid of the statute, we are brought up to the question whether 
creditors who hâve a hold thereon under and by virtue of a gênerai 
deed of assignment for benefît of creditors or an assignment in bank- 
ruptcy are within the purview of the statute. Antécédent creditors 
certainly are not, because such creditors are not within the statute 
at ail. Nor are subséquent creditors under such circumstances, 
because their sole hold upon or right in or to the property is under 
the assignment which provides that the property passing by it shall 
be distributed ratably amongst ail the creditors, antécédent as well 
as subséquent. To apply the statute in such. a case, therefore, is to 
let in antécédent creditors, or to do violence to the terms of the as- 
signment, neither of which is allowable. The mère fact that in a 
particular case ail the creditors other than the holder of an unrecorded 
mortgage are subséquent creditors without notice can make no différ- 
ence. Thére is no warrant in the terms of the statute to say that it 
applies to subséquent creditors without notice, whose rights in the 
property arise under a gênerai deed of assignment for benefît of 
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creditors ôr an assignment in bankruptcy, when there are no anté- 
cédent Gffeditors; and that it doès not so apply when there are such 
credïtorë. So the Kentucky court of appeals has never appHed the 
statute to subséquent creditors without notice, whose rights in or 
hold upOïi the property arise under such assignments. On the con- 
trary, it has uniformly held that an assignée under a gênerai deed of 
assigniïient for the benefit of creditors or in bankruptcy takes and 
holds the property assigned to him the same as the assignor held it, 
— subject to any unrecorded deeds, mortgages, or liens which might 
hâve been asserted against the property in the hands of the assignor 
had the âssîgnment not been made. It was so held as to assignées 
under genferal' deeds of assignment for the benefit of creditors in the 
following cases, to wit: Zaring v. Cox's Assignée, 78 Ky. 528; 
Bridgford v. Barbour, 80 Ky. 529 ; Kentucky Nat. Bank v. Louisville 
Bagging Co., 98 Ky. 871, 33 S. W. loi ; Warehouse Co. v. Combs 
(Ky.) 58 S. W. 420, — and as to an assignée in bankruptcy in the case 
of Bank v. Stone, 80 Ky. 109. In none of thèse cases was the statu- 
tory provision in question sought to be applied, except in the case of 
Warehouse Co. V. Combs ; and in answer to this claim, Hobson, J., 
said, "But the assignée for the benefit of creditors, being neither a 
purchaser for valu^le considération nor a créditer, is not protected 
by this statute." In the case of Clift v. Williams (Ky.) 49 S. W. 328, 
the debtor had died, and in a suit to settle his estate the gênerai 
creditors ofthe décèdent relied on this statute to defeat an unrecorded 
lien asserted by the holder thereof as against a portion of the prop- 
erty left by décèdent ; but the court of appeals of Kentucky decided 
that the statute had no application. This it did, however, on the 
ground that the creditors were ail antécédent creditors. No implica- 
tion can be drawn therefrom as to what it would hâve decided, had 
there been any subséquent creditors, as to their rights, for such ques- 
tion was not up for décision in that case. That an assignée in bank- 
ruptcy takes the property assigned subject to any liens on it that 
might hâve been asserted against it in the hands of the assignor, 
other than such as are avoided by the bankrupt act itself, has been 
decided by the suprême court ih the case of Stewart v. Platt, loi U. S. 
731, 25 L. Ed. 816. 

For thèse reasons, the court feels constrained to disapprove the 
décision of the référée. An additional considération adverse thereto 
is that nowhere in the facts certified is it stated that the creditors of 
the bankrupt at the time their debts were created had no notice of the 
National Cash Register Company's unrecorded mortgage. As we 
hâve seen, in any event, in order for subséquent creditors to avail 
themselves of the stature, they must be such creditors without notice, 
and the burden is on them to show absence of notice. This is not a 
matter of infei-ence from the fâct that they are subséquent creditors, 
but is a distinct substantive fact of itself, to be alleged and proven. 

The décision of the référée is reversed, and the case is remanded 
for further proceedings before him consistent with this opinion. 
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SMITH V. READ, CoUector, 
(Circuit Court of Appeals, Third Circuit November 20, 1901.) 

No. 42. 

CusTOMS DuTiES— Classification— Lace Cuktains. 

Lace curtains, having cotton as th« material ot chief value, which were 
made on tlie Nottingham lace curtain machine, but whlch, In addition to 
having undergone the usual finishing proeess of bleaehing, dressing, and 
starching, liave been ornamented by a cord design sewed thereon by the 
use of a machine known as tlie "Cornelll Machine," whlch largely In- 
creases thelr market value, are dutlable, under paragraph 339 of the tar- 
ife act of 1897, as lace curtains not elsevphere provlded for, and not under 
paragraph 340, coverlng curtains, "flnished or unfinlshed," made on the 
Nottingham machine. 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

Howard T. Walden, for appellant. 

Wm. M. Stewart, Jr., and James B. Holland, for appellee. 

Before ACHESON and GRAY, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

KIRKPATRICK, District Judge. This matter cornes before the 
court on an appeal frora the circuit court for the Eastern district of 
Pennsylvania afïîrming a décision of the board of gênerai appraisers, 
and relates to the duty assessed upon certain lace window curtains 
imported by the appellant, which were made either whoUy of cot- 
ton, or having cotton as the material of chief value. The duty was 
assessed as upon cotton lace curtains, under the act of July 24, 1897 
(paragraph 339), which is as foUows : 

"Laces, lace window curtains, * ♦ * ail of the foregoing composed 
whoUy or in chief value of flax, cotton or other vegetable fibre, and not else- 
where provlded for in thls act, * • • sixty per centum ad valorem." 

It appears from the évidence produced before the board of gên- 
erai appraisers, and made a part of the record hère, that the cur- 
tains were made in part on the Nottingham lace curtain machine, 
and therefore it is claimed by the importer that they should hâve 
been assessed for duty under paragraph 340 of the above-mentioned 
act, which provides as follows : 

"Lace window curtains, piUow shams and bed sets flnished or unfinlshed, 
made on the Nottingham lace curtain machine or on the Nottingham warp 
machine and composed of cotton or other vegetable flbre, when counting 
five points or spaces between the warp threads to the Inch, one cent per 
square yard, when counting more than five points or spaces to the Inch one- 
half of one cent per the square yard, In addition for each such point or space 
to the inch In excess of five, and in addition thereto, twenty per centum ad 
valorem, provlded that none of the above named articles shall pay a less 
rate of duty than fifty per centum ad valorem." 

The évidence shows that, after this imported curtain had passed 
through its proeess of manufacture on the Nottingham lace curtain 
machine, it was a completed article so far as that machine was 
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concerned, but known to the trade as an unfinîshed curtain, be- 
cause, in order to make it marketable, — fit for use, — it was neces- 
sary that it should be bleached, dressed, and starched. Although 
thèse opérations were conducted upon another machine, the cur- 
tains did not lose their identity. They were still designated as cur- 
tains made on the Nottingham lace curtain machine, but in a fin- 
ished State. As the curtains came from the Nottingham lace cur- 
tain machipe, they were unfinished, — ^that is to say, there was some- 
thing more needed to fit them for gênerai use; when they had been 
bleached, (iressed, and starched, they were finished, and adapted to 
the retàii trade. This is the distinction which we think was sought 
to be drawn in paragraph 339, which provides for the imposition 
of a duty on lace curtains, finished or unfinished, made on the Not- 
tingham lace curtain machine. The curtains which were presented 
at the'éustom house, and which are the subject-matter of this suit, 
in addition to having undergone the finishing process above men- 
tioned, had had, by the opérations of a machine known as the "Cor- 
nelli Machine," a cord sewed upon them in a design more or less 
intricate. The object sought to be accomplished was, not to make 
the curtain a finished article, for that had been or was to be donc 
by the bleaching, dressing, and starching, but to ornament it, — to 
make it a curtain différent in appearance, and of largely increased 
value. In our opinion, the curtain, by the opération of the Cor- 
nelli machine, became so changed in character, appearance, and 
value as to be readily distinguishable from the curtain known as 
one made on the Nottingham lace curtain machine, and was no 
longer Within the description of curtains provided for in para- 
graph 340, but came within the classification of paragraph 339. 

The conclusion reached by the board of gênerai appraisers meets 
with our approval, and the decree of the circuit court is affirmed. 



FORBBS et al. v. MERCHANTS' EXP. & TRANSP. CO. 

(District Court, E. D. New York. July 27, 1901.) 

Shippino— Loss OF Cargo— DNseaworthinebs of Barge. 

A vessel some 50 yea,rs old, "Which had been used as a steam propeller 
until Bhe had become unfit for sueh service, and aftenvards converted 
into a freigHt bargié, sank at a dock with her cargo durlng the night, af ter 
she had been loaded. The évidence showed tliat the immédiate cause 
of her sinkiDg was a leak due to the springlng of a plank in her hull, 
the spltees which held It having become ioosened. The only péril to 
which she was subjected was that from the swells caused by passing ves- 
sels, and that was one which was usual and ordinary, and was wlthstood 
by other vessels at the dock wlthout Injury. Held, that the presumption 
arlslng from such facts was that the barge was unseaworthy, and that 
her slnking was due to that cause, in the absence of évidence establlshing 
some other adéquate cause* 

In Admiralty. Action for loss of cargo. 

Black & Kileeland, for libelants. 
James j.Macklin, for respdndènt. 
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THOMAS, District Judge. At about 3 :iS o'clock on the morning 
of July 13, 1900, the barge James Mackin sank at Brown's dock, 
at Nevrark, N. J., on the Passaic river, and the damage to her cargo, 
delivered the previous evening, is the subject of this action, wherein 
the libelants charge that the injury was "due to, and occasioned by, 
the improper and unfit condition and unseaworthiness of" the barge. 
The answer dénies unseaworthiness, and allèges that the loss "was 
the resuit of the barge James Mackin striking some unknown ob- 
struction, or the swells or suction of passing vessels run at a high 
rate of speed, and dangerously near the said barge, or from some 
other marine péril." Alongside the face of Brown's dock the bank 
is very abrupt, and the water is so shallow, at ordinary low tide, 
that there is not more than six feet of depth. The bottom is uneven, 
and, as the respondent's superintendent stated, "some places it is 
muddy, — some mud. They had been unloading paving stones, and 
some fell overboard; 20 feet from the dock you hâve got deep 
water, — what we call deep water, — 14 feet or 12 feet." The barge 
was 108 feet long, 24 feet beam, drew about 7 feet of water, and 
sank when the tide was about half ebb. 

It is necessary to trace the history of the barge, and also to de- 
scribe her condition after the accident. The vessel was built in 1848 
or 1850, and was fitted for and used as a steam propeller, until 
1896 or 1897, when she was condemned for such purpose, and was 
laid up at East Newark for some two years. The respondent pur- 
chased her in 1899, and after being overhauled, and her engine, but 
not her boiler, removed, she was used as a barge. In August of that 
year her stem was injured by collision with a dock, and she was 
repaired in that regard. In March, 1899, she was overhauled to some 
extent by one Deibert, who states that, although he never went 
inside to look at the timbers, her planking was good ; that he "caulked 
her ail over ; searched her ail over the bottom ; donc everything 
that was necessary to do to the boat to make her seaworthy on the 
bottom." In January, 1900, her boiler was removed, and, the 
keelson beneath the boiler having been burned, three new keelsons 
were put in, and her deck repaired. Long, who made thèse repairs, 
testified that "she was then in pretty fair condition for an old boat." 
From this time to the time of the accident nothing was done to her, 
save as stated by Long, as foUows : 

"By Mr. Macklin: Q. Dld you see the barge after that time? A. Yes, sir. 
Q. When? A. In July. He had a llttle of the house broke. She went to 
the Standard Oil Company, and on the way down she staid to my place, and 
I put two or three men — I don't remember which — to flx the house, and she 
went on to work again. Q. Dld you examine her condition then? A. Yes; 
we went over her top, and wherever hei- butts wanted caulklng we put It iu. 
Q. Dld you go In the hold? A. Yes, sir. Q. What was her condition? A. 
Seaworthy condition. Q. What time did she leave your place in July, 1900? 
A. I thlnk about the lOth. Q. Was she in leaking condition then? A. No; 
no leaking. That was In July, 1900." 

She was not taken from the water at this time. When the barge 
was examinée after the accident, certain defects were found. The 
respondent's superintendent states that about a week after the acci- 
dent he saw the barge on the dock at Staten Island ; that her seams 
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were tight On the port side, but more or less open on the starboard 
side ; that her forward deck had been out forward, where it was 
open and exposed to the weather; that her sheathing had corne off, 
from being sunk; that her planks were ail good, except on the star- 
board side, where there was soine oakum out in some places, and in 
one or two planks there was quite an opening, caused by one of her 
planks being sprung. 

Mutteen, a surveyor and adjuster for purposes of insurance, called 
by respondent, testified that he examined the barge August I3th, 
after the accident, at McWilliam's yard, Staten Island ; that her 
seams were opened up a little ; that one starboard plank, otherwise 
perfectiy good, length 14 to 20 feet, was sprung outward its whole 
length, by reason of the spikes having partially dropped ; that some 
oakum was left both in the open seams and at the sprung plank; 
that the oakum on the port side was fairly good; that the plank, in 
his opinion, was sprung by collision with the dock, and not from 
resting on thé bottom ; that he did not examine the fastenings of 
the sprung plank; and that hedid not go inside the boat. This 
description of the vessel after the injury is corroborated by Mitchell, 
her captain, who also stated that after her repairs in January, 1899, 
she was "in good seaworthy condition, — splendid planking on her," — 
and that she did. not leak more than is proper for a vessel in good 
condition, up to the time of the accident; that the plank which sprung 
out was driven back into-its place with new spikes. It is the opinion 
of this witness that the springing of the plank was caused by her 
striking the dock, rather than by the subséquent movement of the 
barge. He states that it was impossible to strike the huU of the 
boat against the dock, but his theory was that "the guards struck 
that spile in such a position that when she settled and came back 
with the rebound of that swell it must hâve strained the planks; 
the huU couldn't do it ; the hull can't strike the dock ; it is protected 
by the overhang, the same as a ferryboat"; that the plank could not 
have struck the spiles, and hâve been thus started, but that the 
"guard struck the dock, and strained the hull there." He also states 
that the plank was only sprung ofï the length of about two timbers 
df the boat ; that it was sprung sufHciently so that he could place his 
finger along in the seam. The witness also states that ail the time 
that he was on her she was never out of the water, and he was with 
her as captain from September g, 1899, down to the time of the 
accident. Deibert, the shipwright, also saw her in August after the 
accident, and states that the plank on the bottom, on the starboard 
side, was sprung ofif on one end, and that the seams were more or 
less open on the starboard side, but that they were good on the port 
side, and that he made the repairs by jacking up and fastening the 
plank without removing it. He said that her seams were made good 
by caulking, and that the plânking was good. This witness agrées 
with the captain that the plank did not strike anything, but that from 
the swells of passing vessels the guards struck up against the dock, 
and the strain thereby induced caused the planks to spring ofï. 

In behalf of the libelant certain évidence was given by persons 
who examined the barge after the collision. Ward, the shipwright, 
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examined her in August at Staten Island, looking her over inside 
and out. He states that he "would call her an old, worn, and weak 
vessel"; that he saw "the outside planking loose in spots, and the 
seams large in places, and, judging from the outside appearance, 
I believe the fastenings were corroded away"; that he examined 
the fastenings inside, and saw the ceiling drop right out of its 
place with the need of fastening, but that he could not see the 
fastening on the inside of the vessel; that he saw "a large seam 
about amidships on the starboard side, — a very large seam, — water 
spouting right out of it." This witness did not think that the in- 
jury could hâve been caused by striking against the dock, from 
the swells of passing vessels, provided the barge was in good con- 
dition. Henry Salter, inspector for marine insurance companies, 
fîrst saw the barge at the dock in Newark a day or two after she 
sank, and several times thereafter, and also after she had been 
raised and taken to Staten Island and put on the dry dock. He 
States that he examined her inside and out; that her seams were 
unusually large ; that there were quite a number of short pièces 
in her planking; that he saw the seam on the starboard side to 
which Mr. Ward testifîed, and that the seams on that side were 
rather large to be good caulking seams ; that he took the steel point 
of his umbrella, and poked it into the seams, not only on the star- 
board side, but on the port side ; that there were two butts at the 
bow on the port side where the point of the umbrella went into the 
timber. This witness states that the open seams which he saw 
could not hâve been caused by the surging and striking against the 
dock from the swell of a passing steamer. He says that he looked 
the bottom of the boat over most carefully, and did not fînd any 
marks to indicate that it had come in contact with any substance 
or pile to cause the leak. A mémorandum made by him after his 
inspection states that he saw "two planks on the blufif of the port 
bow, and one on the starboard bow, which appear to hâve been 
broken. They are of oak. There are several butts in four places 
along the turn of the bilge, especially aft on each side the seams are 
very open; in fact, there is no oakum to be found in them in half 
a dozen places." He states that he did not fînd any rotten planks. 

It is claimed on the part of the respondent that some of the in- 
juries noticed by its own witnesses, and also by the witnesses for the 
libelant, were caused by the action of the water after the boat sank, 
or from her being drawn from her position on the bottom after she 
was sunk. Undoubtedly the disturbance of the vessel after she sank 
tended to increase any defects which she might hâve, but the évi- 
dence shows with sufHcient clearness that the sprung plank was dis- 
turbed so as to allow the vessel to leak before she sank. This plank 
sprang out because the spikes drew out under some strain. There is 
no évidence of the cause, or, if so, it was a cause incident to, and 
never absent from, ordinary navigation in rivers and harbors. It is 
claimed on the part of the respondent that the swells of passing 
steamers threw the barge up against the dock with such force as to 
cause her to spring a-leak, the river at that point being about 600 
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Uét wide, But she had beeu lying at that dock on numerous occa- 
sions from time to time for some years, and no passing steamer had 
caused her, or any other vessel lying there, to leak before, although 
lines had been broken by such swells. Kane, the man who was 
watching her, testified that the steamers passed that night rapidly, 
as usual, but no more rapidly than customary, nor is there any 
évidence that the conditions on that occasion were différent from 
those theretofore existing. It is also suggested that some object 
may hayç struck against the side of the steamer, and caused the in- 
jury. Ail thèse théories are the merest spéculations, not based on 
even the slenderest known fact. The only question, therefore, is 
whether the respondent has shown the vessel to be in such a sea- 
worthy condition at the time of the accident that it must be neces- 
sarily inferred that some excepted cause, without the usual périls 
of navigation, brought about the injury. The Compta, 4 Sawy. 375, 
Fed. Cas. No. 3,069 ; The Emnia Johnson, i Spr. 528, Fed. Cas. No. 
4,465; The Vivid, 4 Ben. 319-323, Fed. Cas. No. 16,978: Vessels 
ordinarily seaworthy withstand the swells of passing vessels, and 
this barge did not. The inference is that she was not seaworthy. 
If upon this occasion she was not equal to the strains successfully 
withstood by other vessels lying at that dock, the inference would be 
that she had become weakened and was in need of repairs. What 
other vessels met without injury caused her to sink. The swells 
were nightly présent; their influence was known; they were the 
usual, common accompaniments of navigation. The respondent's 
barge, to be deemed seaworthy, should hâve been able to withstand 
them. The Northern Belle, 9 Wall. 526, 19 L. Ed. 748. She was an 
old boat. She had survived the use for which she had been con- 
structed, and been rehabilitated for purposes of a freight barge, and 
it was the duty of her owner to give her the attention that vessels 
of her âge and décrépitude require. She had not been thoroughly 
examined and overhauled since the respondent first repaired her, and 
her bottom had not been ex,amined for several months before the acci- 
dent. The presumption is, from her sinking, that she was not sea- 
worthy, and the court is unable to discover sufficient facts overcom- 
ing this presumption. Therefore the respondent must be held not 
to hâve discharged the burden which rests upon it, of showing that 
she was seaworthy against ordinary conditions. This conclusion 
renders unnecessary a considération of the question of the Insurance. 
There should be a decree for the libelants for their damages, with 
costs. 
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WASHINGTON COTTNTT, NEB., T. WILiLIAMS. 

BLAIR et al. t. WASHINGaX)N COUNTY, NEB., et al 

(Circuit Court ot Appeals, EigUth arcuit October 28, 1901.) 

Nos. 1,633, 1,486. 

L MoNiciPAL Bonds— NKaoTiABiLiTT—CoNDiTiONAi, Pbohibe. 

Bonds Issued by a county 'whlch acknowledge an Indebtednese In a 
certain sum, and promise to pay the same to tbe payée or bearer from a 
spécial fund to be raised by the annual levy of a speclfled rate of tax 
on the taxable property ol! the county, — such fund to be applied pro rata 
on such bonds, first to the payment of the interest, and then the princi- 
pal, — are not negotlable instruments, wlthln the law merchant, because 
there Is no certainty as to the fact or time of payment, -which dépends 
entlrèly on the adequacy of the fund; nor are they negotlable instru- 
ments under Consol. St. Neb. § 2968. 

2. Bamk— Statutort Powbb to Issue— Efpect of Bkcognition of Validity. 
While obligations issued by a municipal corporation cannot acqulre 
validity through the opération of the doctrine of estoppel if the corpora- 
tion was without statutory power to Issue them in the flrst instance, yet, 
■where the act from whlch the power Is derived is susceptible of différent 
constructions, and the right to issue bonds is doubtful, the fact that they 
hâve been recognized by the municipallty and its citizens as valld for a 
long number of years, during -whlch It has paid interest thereon without 
objection, wlU entitle th° holders to a more libéral construction of the 
statute under whlch the power was claimed and exercised than would be 
glven it If their validity had been challenged before their issuance or 
soon thereafter. 

8. CouNTiEs— Power to Aii. is Construction of Railroads— Construction 
OP Nebraska Statutb. 

Rev. St. Neb. c. 9 (Act Neb. T. Jan. 11, 1861, 5 24), gave the board of 
commissioners of any county power to submit to the people of the county 
the question whether the county should aid in the construction of "any 
road or bridge," and to extend such ald if a majorlty voted in favor of 
the proposition. It also provided that the commissioners might "ald any 
enterprise deslgned for the benefit of the county," when authorized by a 
vote of a majorlty of the people. Other provisions required the question 
submltted to Include the levy of a tax for the payment of any indebted- 
ness authorized, not to exceed, in case it was to ald in the construction 
of a road or bridge, the rate of one mlll on the dollar of the assessed 
valuatlon of the property of the county. Assumlng to act under the 
power conferred by such statute, and by proceedings in accordance there- 
wlth, a county voted to issue bonds to ald in the construction of a rall- 
road; the interest and principal to be paid from the proceeds of a one- 
mlll tax, which waa authorized to be levied for the purpose. The rail- 
road was constructed, the bonds were Issued, and for 28 years the county 
continaed to levy the tax, and to apply the proceeds in payment of the 
Interest thereon. The bonds in the meantime passed Into the hands of 
différent holders. Beld that, under the libéral construction required un- 
der such clrcumstances, the phrase "any road," as used In the statute, 
must be construed as broad enough to include a rallroad, and that the 
bonds were valld, 

4 Municipal Bonds— Bpfbct of Repusai. to Pat— Rights of Holdeb. 

Where bonds Issued by a county expressly provided that they should 
be paid, both principal and interest, from a spécial fund to be created by 
the levy of an annnal tax at a flxed rate on the taxable property of the 
county, the refusai of the county to longer levy the tax, or to make any 
further payments on the bonds, does not entitle the holder to recover a 
Judgment for the full amount of the bonds and accrued interest, but his 
rlght Is llmited to a recovery of the amount due under the terms of the 
contract. 

m F.— 61 
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5. JuRiSDiCTiON OF Fbderal COURTS— Amount in Controverst. 

Where pjalntlff sued to recover th« principal of bonds and accnied in- 
terest, amounting to over $2,000, the fact that he is adjudged to be entl- 
tled to ai Judgment for a part of the sum sued for, and less than $2,000, 
does not deprlve a fédéral court of jurlsdiction to render such judgment, 
unless It appears tliat the excessive demand was made In bad faith, for 
the sole purpose of glvlng such court Jurlsdiction. i 

6. Equitt Jdribdiction — Apequate Bemkdt at Law— Suit by Holders o» 

Municipal Bonds. 

A county issued a séries of bonds, payable to bearer, In which It 
prpmlsed to pay thereon, pro rata, the proceeds of an annual tax to be 
levied at a certain rate upon the taxable property of the county, until 
the principal and interest should he. paid. Held, that each holder of such 
bol^ds had a separate right of action at law to recover his pro rata sharè 
of jtllie fund created by such tax, or which was due hlm under the terms 
of the contract, and that the several bondholders could not unité and 
jolntly maintain a suit in equity to obtaln a decree establlshing the 
validity of the bonds, and recovery of the amount due thereon, on the 
répudiation of the obligations by the county; the remedy of each at law 
being adéquate, and as effective as that lu equity, and the case not belng 
one In which equity had jurisdiction on the ground of avoiding a multi- 
pliclty of sults. 

Sanborn, Circuit .Tudge, dlssentlng from proposition that court of eq- 
uity is wlthout jurisdiction. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

Thèse are two cases, one at law and the other in equity, which In the main 
involve the same questions, and hâve been argued and briefed together. 
The controversy arlses out of the foUowing facts: 

On July 1, 1869, Washington county, in the state of Nebraska, executed 
and delivered to the Sioux Glty & Pacific Ballroad Company 149 obligations, 
in the foUowlng form: 

"State of Nebraska. Washington County. 

"Pive Hundred Dollar K. K. Bond. $500.00. 

"Be it known, that the county of Washington, In the state of Nebraska, 
acknowledges itself to owe and to stand indebted to the Sioux Olty & Pacific 
Rallroad Company in the sum of flve hundred dollars, which sum the board 
of county commissioners of sald county, in the name and on behalf of the 
said founty, hereby promises to pay to said Sioux City & Pacific Rallroad 
Company or bearer, at the office of the county treasurer of sald couuty, with 
Interest at the rate of seven per cent per annum, which principal and inter- 
est are to be raised and paid by an annual levy of a tax of one mill on the 
dollar on the entlre taxable property In sald county, and the sum to be 
raised by taxation is to be appUed flrst in the payment of the interest on 
thls and 149 other bonds of the same date and amount, and next in the 
payment of the principal sum and annually accruing interest, until the 
whole of the principal and Interest shall hâve been paid and extinguished, 
and which payments are to be made on the flrst day of July next foilowing 
the date hereof, and annually thereafter on the first day of July. ïhis obli- 
gation is one of a séries numbered from one (1) to one hundred and fifty 
(150), each for the sum of $500, and in the aggregate amounting to $75,000, 
issued by the said county of Washington to ald in the construction of the 
Sioux City and Paclflc Kailroad from a point on the Missouri river in Wash- 

1 Jurisdiction of circuit courts as determlned by amount in controversy, see 
notes to Auer v. Lombard, 19 O. 0. A. 75; Tennett-Stribllng Shoe Co. v. Roper, 
36 C. C. A. 459. 
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ington county aforesald, and runnlng thence westerly through saîd county, 
formlng a connection with the Union Pacifie Rallroad at or near Fremont, 
in Dodge county, in accordance with a Tote of the electors of said county of 
Washington at an élection held on the ninth day of June, 1868, for the 
purpose of taking a vote on the proposition to aid the said rallroad Com- 
pany in the construction of said rallroad by the board of county commisslon- 
ers of said county executing and dellverlng to said rallroad company the 
bonds of said county calllng for the payment of $75,000, with interest at the 
rate of seven per cent, per annum, and to be paid by an annual levy of a tax 
of one mill on the dollar of the entlre taxable property of said county until 
Buch time as the amount thus ralsed will extingulsh the whole amount of 
the principal and Interest and accrulng interest, which proposition was 
submitted and adopted under the provisions of the ninth chapter of the 
Eevised Statutes of the State of Nebraska. The said rallroad haviug been 
built by the said rallroad company after the adoption of said proposition as 
contemplated thereln, and within the time therelh mentioned, thls bond, with 
the others of the séries above mentioned, is issued in pursuance thereof, as 
well also as under the provisions of an aet of the législature of the state of 
Nebraska approved February 15, 1869, entided 'An act to enable countles, 
cities and precincts to borrow money on their bonds, or to issue bonds to aid 
in the construction or completlon of works of internai improvement in thls 
State, and to legallze bonds already issued for such purposes.' 

"In testlmony whereof, we, the board of county commlssioners of said 
county of Washington, hâve hereunto set our hands and caused the seal ol 
said county to be afflxed on thls lirst day of July, A. D. 1869. 
"[Seal of Washington County Alonzo Perkins, 

Commlssioners' Court, Watson Tyson, 

Nebraska.] Commlssioners. 

"P. N. Besmer, County Clerk." 

It appears to hâve been the intention of the county to issue 150 of such 
obligations, but, as a matter of fact, only 149 were issued, making the 
aggregate amount of the indebtedness incurred $74,500. 

The r.inth chapter of the Revised Statutes of Nebraska, which is referred 
to in said obligations, was an act passed by the législative assembly of the 
ten-itory of Nebraska on .Tanuary 11, 1861. Laws Neb. 1860-61, pp. 146 to 
153, inclusive. That act contained, in part, the followlng provisions: 

"Sec. 24. The said commlssioners shall hâve power to submit to the people 
of the county, at any regular or spécial élection, the question whether the 
county will borrow money to aid in the construction of public buildings; the 
question whether the county will aid, or construct any road or bridge, or to 
submit to the people of the county any question involving an extraordlnary 
outlay of money by the county; and said commlssioners may aid any enter- 
prise designed for the beuefit of the county as aforesaid, whenever a 
majorlty of the people thereof shall be in favor of the proposition as pro- 
vlded in thls section." 

"Sec. 26. The mode of submittlng the questions to the people, contemplated 
by the last two sections, shall be the followlng: The whole question, includ- 
ing the sum desired to be ralsed, or the amount of tax desired to be levled, 
or the rate per annum, and the whole régulation, ineluding the time of its 
taking effect, or having opération, if It be of a nature to be set forth, and 
the penalty of its violation, if there be one, is to be publlshed at least four 
weeks in some newspaper publlshed In the county. If there be no such 
newspaper the publication is to be made by being posted up in at least 
one of the most public places In each élection precinct in the county, and in 
ftll cases the notices shall name the time when such question will be voted 
upon, and the form in which the question shall be taken, and a copy of the 
question submitted shall be posted up at each place of voting during the day 
of élection. 

"Sec. 27. When the question submitted involves the borrowlng or expendi- 
ture of money, the proposition of the question must be accompanied by a 
provision to lay a tax for the payment thereof, in addition to the usual 
taxes under section sixteen, of thls act; and no vote adoptlng the question, 
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proposed shall be valld, unless It llkewlse adopt the amoimt of tax to be 
levled to meet the llabillty Incurred. 

"Sec. 28. The rate of tax leTled In pursuance of the last four sections of 
thls aot, shall, In no case, exceed more than three mills on the dollar, of the 
coiinty valuation In one year. When the object Is to borrow money to aid 
in the érection of public buildings, as provlded, the rate shall be such as to 
pay the debt In ten years. When the object Is to cdnstruct or aid In con- 
structlng any road or bridge, the annual rate shall not exceed one mlll on a 
dollar of the valuation; and any spécial tax or taxes levied In pursuance 
of this act, becoming delinquent, shall draw the same rate of Interest as ordl- 
nary taxes leried in pursuance of the revenue law of thls terrltory. 

"Sec. 29. The sald commisslonets belng satisfied that the above require- 
ments hâve been substantially complled wlth, and that a majority of the 
votes cast are in favor of the proposition submltted, shall cause the same 
to be entered at large ujwn the book containing the record of thelr proceed- 
Ings; and they shall then hâve power to levy and coUect the spécial tax In 
the same manner that the other county taxes are collected. Propositions 
thus acted upon can not be rescinded by the board of county commlssloners. 

"Sec. 30. Money raiseâ by the county commlssloners in pursuance of the 
last six sections of this act, is specially approprlated and constltuted a fund 
distinct f rom ail others in the hands of the county treasurer, until the obliga- 
tion assumed Is discharged." 

While thls law was in force, and on June 9, 1868, an élection waa held in 
conformity therewith for the purpose of taking the sensé of the people on a 
proposition to aid the Sloux City & Pacific Railroad Company in the con- 
struction of its road from a point on the Missouri river to a junction with the 
Union Pacific Railroad at or near Fremont, Neb.; and at such élection the 
proposition to aid in the construction of such road In the manner aud to the 
amount Indicated In the obligation above quoted -was duly approved, and such 
aid was authorized by the people. While said road was in process of con- 
struction, and after It had been for the most part completed, the législature 
of the State of Nebraska, on February 15, 1869, passed another act (Laws 
Neb. 1869, p. 92), entltled "An act to enable countles, cltles and precincts to 
borrow money on thelr bonds, or to issue bonds to aid in the construction 
or completlon of works of internai improvement in this state, and to legallze 
bonds already Issued for such purpose." Thls act contained the following 
provisions: 

"Section 1. Be it enacted by the législature of the state of Nebraska, that 
any county or city in the state of Nebraska Is hereby authorized to Issue 
bonds to aid In the construction of any railroad, or other work of internai 
improvement, to an amouut to be determlned by the county commissioners 
of such county or the city council of such city, not exceeding ten per ceiitum 
of the assessed valuation of ail taxable property In said county or city, pro- 
vlded the .cOunty commissioners, or city council, shall flrst submlt the ques- 
tion of the issuing of such bonds, to a vote of the légal voters of said county 
or city, in the manner provlded by chapter nine of the Revlsed Statutes of 
the State of Nebraska, for submltting to the people of a county, the question 
of borrowlng money. 

"Sec. 2. The proposition of the question must be accompanied by a provi- 
sion to levy a tax for the payment of the principal and interest of said bonds 
In addition to the usual taxes, and sufficient to meet the payment of the 
principal and interest of said bonds, and to continue from year to year until 
said bonds are pald." 

"Sec. 5. It shall be the duty of the proper offlcers of such city or county, 
to cause to be annually levied, collected and pald to the holder of such bonds 
a spécial tax tipon ail taxable property wlthin said county or city, sufficient 
to pay the annual interest, and finally to pay the principal thereof, which 
tax, when levied, shall be a lien upon ail of the taxable property in said 
county or city, and shall be collected In the same manner as the ordinary 
tax of such county or city. 

"Sec. 6. Any county or city which shall hâve Issued its bonds in pursuance 
of this act shall be estopped from pleading want of considération therefor. 
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and the proper oiRcers of such county or city may be compelled, by manda- 
mus or otherwise, to levy the tax hereln provided' to pay tlie same." 

The Sioux City & Pacific Eailroad Company eompleted Its road, as pro- 
jected, in the sprlng of 1869; and the obligations aforesaid were delivered to 
it on July 1, 1869, without any further vote than that taken ou June 9, 
1868. Thèse obligations hâve slnce passed into the hands of numerous hold- 
ers. The county levied taxes at the rate specifled in the obligations for 28 
years, and applied the proceeds of the levles pursuant to the agreement evl- 
denced by said obligations; but the sum realized by a one-mill levy proved 
insufficient to diseharge the interest in fuU, and nothing has as yet been pald 
on the principal. On September 14, 1899, the county of Washington, actlng 
by its board of supervisors, refused to pay further interest on sald obliga- 
tions, and denied the liability of the county thereon. Thereupon the above- 
entitled actions were brought; the first being an action at law virhich was 
brought by J. Bertram Williams, who owns flve of the obligations, to recover 
the entire amount due thereon, — both the principal sum and interest, — upon 
the theory that the action taken by the county in September, 1899, in deny- 
ing Its liability, renders the entire amount due and payable. The second ac- 
tion was brought by De Witt C. Blair, as executor.'et al., and is a proceeding 
in equity, in which substantially ail of the holders of the obligations In ques- 
tion hâve jolned as complainants against the county, to obtain a decree 
declaring the validity of the obligations, and to obtain such further gênerai 
relief as they may be adjudged to be entitled to. In the law case the plain- 
tlff below recovered a judgment, as prayed, for the amount of the flve obliga- 
tions which he holds, and Interest. In the equity case the county prevailed, 
and the blU was dismissed for want of eauity. Both records hâve been. re- 
moved to this court by the losing parties, and are before us for review. 

John L,. Kennedy and F. S. Howell (Herman Aye, on the briefs), 
for Washington county. 

W. J. Courtrig-ht and F. Dolezal (B. T. White and J. B. Sheean, 
on the briefs), for J. Bertram WilHams, De Witt C. Blair, and others. 

Before CALDWEIvL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge, after stating the case as above, deUvered 
the opinion of the court. 

In behalf of Washington county it is claimed that the obHgations 
executed by it on July i, 1869, one of which is set forth in full in 
the foregoing statement, were executed without authority of law, and 
are invalid in the hands of any holder thereof. It is urged, in sub- 
stance, that the obligations in question were not authorized by the 
provisions of the "ninth chapter of the Revised Statutes of the State 
of Nebraska," which is referred to therein, and under which an élec- 
tion to authorize the issuance of the obligations was held, because 
that chapter of the Revised Statutes (the same being an act which 
was approved on January 11, 1861) did not contemplate or authorize 
the granting of county aid to railroads, and did not authorize the 
issuance of negotiable bonds, even if such aid was contemplated. 
And with respect to the act of February 15, 1869, which did con- 
template the issuance of railroad aid bonds, it is said that the obliga- 
tions in suit cannot be supported under that act, because it required 
a popular vote before bonds could be lawfuUy issued, and that the 
obligations in suit show on their face that no such vote was taken 
under the act of February 15, 1869; the élection specifîed in the 
récital being one which was held on June 9, 1868, pursuant to the act 
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of January ii, 1861, long before the act of February 15, 1869, was 
passed and approved. Thèse contentions présent the principal ques- 
tions to be discussed on appeal. 

Cônceding it to be true that the twenty-fourth section of the act of 
January II, 1861, supra, did not authorize the county to make a dona- 
tion of negotiable bonds in aid of the construction of raiiroads, or 
to issue such bonds for any purpose other than the construction of 
public buildings, and cônceding for présent purposes that the power to 
issue negotiable securities, when claimed by a municipal corporation, 
must be either expressly conferred, or derived by implication from 
an express power to borrow money or to purchase stock and pay for 
the same with bonds (Kelley v. Town of Milan, 127 U. S. 139, 150, 8 
Sup. Ct. iioi, 32 L. Ed. Tj; Merrill v. Town of Monticello, 138 
U. S. 673, 681, II Sup. Gt. 441, 34 L. Ed. 1069; Brenham v. Bank, 
144 U. S. 173, 12 Sup. Ct. 559, 36 L. Ed. 390), yet we are of opinion 
that the obHgations in suit are not negotiable bonds, within the rules 
of thë law merchant, and that a purçhaser of the same for value in 
the opén market cannot invoke for his protection the doctrine of 
estoppel by récitals, as it is generally applied in actions upon nego- 
tiable municipal bonds. To render a written promise to pay money 
negotiable in the sensé of the law merchant, it is essential that it 
should be an unconditional promise to pay a certain sum of money 
at some future time, which is sure to arrive, or, as is more frequently 
said, there must be "certainty as to the fact of payment." If by the 
terms of the contract the sum promised to be paid, or a portion there- 
of, may never become payable, as where the sum promised is not to 
be paid unconditionally and at ail events, but only out of a spécial 
fund derived from certain sources, which may not prove adéquate to 
meet the demand in fuU, the instrument, according to the great 
weight of authority, cannot be deemed negotiable, and entitled, in the 
hands of a third party, to the immunities which belong to that class 
of instruments. Husband v. Epling, 8l 111. 172, 174, 25 Am. Rep. 
273 ; Blackman v. Lehman, Durr & Co., 63 Àla. 547, 550, 35 Am. 
Rep. 57; Cota v. Buck, 7 Metc. (Mass.) 588, 41 Am. Dec. 464; Harri- 
man v. Sanborn, 43 N. H. 128, 130; Bank v. Piollet, 126 Pa. 194, 
198, 17 Atl. 603, 4 L. R. A. 190, 12 Am. St. Rep. 860; Chicago Ry. 
Co. V. Merchants' Bank, 136 U. S. 268, 279, 10 Sup. Ct. 999, 34 L. Ed. 
349 ; Daniel, Neg. Inst. §§ 41-43. We have no reason to suppose, 
and it has never been decided, that section 2968 of the Consolidated 
Statutes of Nebraska, which defines negotiable instruments, was 
designed to modify the doctrine aforesaid in any respect, or to déclare 
that an instrument might be negotiable even though it was uncertain 
as to the fact of payment. The statute, like many other statutes of a 
similar character, was designed to place bonds and promissory notes 
on the same plane of negotiability as foreign bills of exchange, pro- 
vided they possess the requisite words of negotiability, and contain 
an unconditional promise to pay a certain sum of money at some 
future time, which is sure to arrive. Now, while the obligations in 
suit acknowledge an indebtedness on the part of the county of Wash- 
ington to a certain amount, yet the promise made to pay this indebt- 
edness is not a promise to pay it unconditionally and at ail events, 
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but is a promise to pay it only out of a fund to be raised by a levy of 
one mill per dollar on the taxable property of the county, which furid 
is to be apportioned pro rata among ail of the obligations, and ap- 
plied first to the interest, and next to the indebtedness. It is obvions 
that the spécial fund out of which the acknowledged indebtedness 
is to be paid may never be adéquate to pay it; and, as the record 
discloses, 28 years' expérience demonstrates that the fund is inadé- 
quate, and that the debt is yearly increasing, instead of diminishing. 
Under thèse circumstances, the obligations in suit cannot be regarded 
as negotiable bonds. They are instruments which merely évidence 
an obligation on the part of the county to levy a tax of one mill an- 
nually on ail the property situated within the county, and to apply 
it to the indebtedness until the same has been fully paid ofï and dis- 
charged. The original holders of the obligations, and ail subséquent 
purchasers thereof, took them with full knowledge of the manner in 
which the county undertook to pay them, because the method of pay- 
ment is stated in each obligation, and is an essential part of the con- 
tract. The several holders must be regarded as having assumed the 
risk of the fund proving adéquate to pay the debt. For the reason, 
therefore, that the obligations are not negotiable, the suggestion 
that the act of January 11, 1861, conferred no authority to issue nego- 
tiable bonds, becomes immaterial. 

Passing to a considération of the question whether the twenty- 
fourth section of the act of January 11, 1861, conferred upon the 
county the power to aid in the construction of a railroad, we observe 
in the first place that a more Hberal construction should be placed 
upon the act after this lapse of time, and in view of the conduct of 
the county for the past 28 years, than would hâve been permissible 
if the action of the board of county commissioners had been chal- 
lenged when they took the first steps, under the act of January 11, 
i86r, to extend such aid, or if the action of the board had been called 
in question before the obligations were issued, or shortly thereafter. 
If the power of the county under that act to extend aid to a railroad 
had been seasonably challenged, as it might hâve been, by any tax- 
payer or citizen of the county, it would hâve been the duty of any 
judicial tribunal before which such a proceeding was brought to hâve 
construed the act strictly, and to hâve denied the existence of the 
power in question unless it was clearly conferred. We conceive, 
however, that the same rule of interprétation ought not to be applied 
at the présent time. It is true that a municipal corporation cannot 
be estopped by its previous conduct or by acquiescence from denying 
the validity of obligations which it may hâve issued, if in point of 
fact they were issued without any authority. In other words, such 
corporations cannot acquire a power which has not been conferred 
upon them by law, by the opération of the doctrine of estoppel. So 
much may be conceded. It has been held frequently, however, both 
by the fédéral and state courts, that such corporations, by acqui- 
escence in what has been donc, as by paying interest for a séries of 
years on obligations which they hâve issued, and thereby giving them 
currency in the market, may be estopped from challenging their 
validity on the ground that they were issued irregularly, or that 
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some p'reliminary actîoo;which should hâve been taken was omitted, 
or not taken at the proper time or in. the propér manner. Super- 
visors Vi Schenck, 72 U. S. 772, 781, 782, 18 L. Ed. 556; Clay Co. v. 
Society for Savings, 104 U. S. 579, 591, 26 L,. Ed. 856; Shoemaker 
V. Goshen Tp., 14 Ohio St. 569, 587; Society for Savings v. City 
of New London, 29 Conn. 174, 193; Leavenworth, L. & G. R. Co, 
V. Douglas Co. Com'rs, i? Kan. 169, 185, 186; Mills v. Gleason, 11 
Wis. 470, 490, 78 Am. Dec. 721 ; Président, etc., of Town of Keiths- 
burg V. Frick, 34 III. 405. For like reasons, we are of opinion that 
the citizens and taxpayers of Washington county are not at this time 
entitled to the same strict construction of the power of the county 
under section 24 of the act of January 11, 1861, which they might 
have insisted upon had they objected to the issuance of the obliga- 
tions in suit at any time before they were executed and delivered, or 
shortly thereafter. Any citizen or taxpayer of the county had the 
right to have stayed the exécution and delivery of thèse obligations 
until the power of the county under the act of 1861 to aid in the 
construction of a railroad was judicially determined, but the power 
to extend such aid was not called in question, although nearly one- 
third of the popular vote at the élection held on June 9, 1868, appears 
to have been cast against the proposition when it was submitted. It 
is obvious, therefore, that at that time the county ofHcials and the 
public generally construed the act of 1861 as being broad enough 
in its provisions to authorize the county to aid in the construction of 
a railroad. Moreover, the road to which the people of the county 
voted to extend aid was substantially constructed between June 8, 
1868, and the spring of 1869, probably in reliance upon such promised 
aid; and for more than 28 years taxes were regularly levied by the 
county authorities, without any protest, so far as thèse records dis- 
close, upon the assumption, no doubt, that the board of county com- 
missioners had acted within the law, and that the obligations were 
valid. In view of thèse facts, we think that the présent holders of 
the obligations in suit are entitled to invoke a libéral construction 
of the power of the county under the act of 1861. If the intent of 
the législature, as manifested by that act, is not altogether clear, and 
if the act is so worded that difïerent views may fairly be taken of its 
meaning, or concerning the power intended to be conferred, that 
view should be adopted which will sustain the obligations in suit, 
rather than destroy them. 

Turning to section 24 of the act of January 11, 1861, it will be seen 
that it authorized the board of county commissioners of Washington 
county to submit to the people of the county, at any regular or 
spécial élection, the question whether the county should aid in the 
construction of "any road or bridge," and to extend such aid if a ma- 
jority of the people were in favor of the proposition. In view of 
other provisions of the act, it is also clear that the législature con- 
templated that such aid might consist of a tax to be levied on ail the 
property of the county for a period of years, or until a certain sum 
had been raised, provided the annual rate of taxation for that purpose 
did not exceéd one mill on the dollar of valuation. The word "road," 
which was used in that act, is a generic term, and is sufficiently com- 
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prehensive to include ail highways, of whatsoever kind, over which 
people ordinarily travel, whether they are dirt roads, macadam roads, 
plank roads, or railroads; and, as if to make the language as com- 
prehensive as possible, the phrase "any road" was employed. It 
must also be borne in mind that in ordinary conversation a railroad 
is sometimes termed a "road." Indeed, this use of the word is very 
common when no occasion exists for specifying the particular kind 
of road to which référence is made. Aside from this view of the 
case, showing that the language used was broad enough to include 
railroads, it is to be observed that the section of the act in question 
bears internai évidence that the législature intended to authorize the 
people of the county to extend public aid to "any enterprise designed 
for the benefit of the county"; and in view of this fact it may be 
fairly argued that the word "road," as employed in the act, compre- 
hends railroads, and that they fall within the législative intent, be- 
cause the construction of such roads within or through the county 
would be fuUy as bénéficiai to the county, and tend as much to its 
speedy development and to increase its wealth and population, as the 
construction of other highways, such as plank roads, macadam roads, 
or dirt roads. The authorities which hâve been cited as bearing 
upon the question whether the phrase "any road" includes a railroad 
are not in harmony, and none of them, in our judgment, should be 
deemed of controlling weight in the case at bar. In Van Hostrup 
v. City of Madison, 68 U. S. 291, 17 L. Ed. 538, it was held that 
authority conferred upon a city to take stock "in any chartered Com- 
pany for making a road or roads to said city" empowered such city 
to take stock in a railroad company which was organized to build 
a branch road from a point on another railroad already constructed, 
which latter road entered the city. In the case of Evansville, I, & C. 
S. L. R. Co. v. City of Evansville, 15 Ind. 395, and in the case of City 
of Aurora v. West, 9 Ind. 74, 86, it was likewise decided that a 
power given to a city "to take stock in any chartered company for 
making roads to said city" conferred adéquate authority to take 
stock in a railroad. And in the case of Dubuque Co. v. Dubuque 
& P. R. Co., 4 G. Greene, i, 4, it was decided that an authority given 
by statute to counties in the state of lowa to aid in the construction 
of "any road or bridge" conferred power to aid in the construction 
of railroads, thèse being included in the phrase "any road." This 
view obtained and was followed by the suprême court of lowa in 
several later décisions, but it was eventually overruled by a divided 
court in the case of Stokes v. Scott Co., 10 lowa, 166. Thèse ad- 
judications demonstrate very clearly that the language employed by 
the législature of the state of Nebraska in the act of January 11, 
1861, may be interpreted diflferently, with much reason to support 
either view, and that it is fairly susceptible of the interprétation which 
was placed upon it by the county officiais of Washington county and 
by the public generally when the obligations in suit were voted and 
contracted ; and inasmuch as no voice was raised at that time, nor 
for 28 years thereafter, against an interprétation of the act which 
madeit include railroads, and inasmuch as the road to which aid 
was voted was built, and the obligations hâve been in the market, and 
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cirçulatiîig from hand tOrhand, for more than a quarter of a century, 
io neljatice on their validîfy, no court, in ôur judgment, should now 
adopt a différent construction of the act, in a controversy between 
the holders of thèse obligations and the county. We accordingly 
conclude that the obligations in suit were authorized by the act of 
1861, and in that view of the case it becomes unnecessary to déter- 
mine whether they were also authorized by the subséquent act of 
February 15, 1869. 

Three other questions are presented by the records, which remain 
to be considered. The first of thèse is whether the holders of the 
obligations in suit at the time the actions were brought could right- 
fuUy demand judgment against the county for the full amount of the 
several obligations and accrued interest. The second is whether the 
lower court had jurisdiction of the law case, in the event that the last 
question is answered in the négative. And the third question is 
whether ttie holders of the obligations in suit can collectively main- 
tain a bill in equity against Washington county to hâve the validity 
of the obligations established, and to obtain a decree against the 
county for the sum now due thereon and unpaid. 

The trial court held, and in the law case rendered its judgment 
upon the theory, that the refusai of the county on September 14, 
1899, to levy further taxes for the purpose of making payments on 
the obligations in suit, rendered the entire amount of the acknowl- 
edged indebtedness immediately payable, notwithstanding the agree- 
ment that it should be paid only in annual installments, each install- 
ment to be such a sum as might be realized by an annual levy of one 
mill on thie dollar. In so deciding, the trial judge seems to laave ap- 
plied a doctrine which haS been appHed frequently in actions for the 
breach pf; a certain class of contracts, but, in our judgment, is not ap- 
plicable to a case like the one in hand. The doctrine in question, as 
stated by the suprême court in Roehm v. Horst, 178 U. S. i, 20 Sup. 
Ct. 7B0, 44 L. Ed. 953, is, in substance, that where one party to an 
agreement which is mutually executory, before the time for perform- 
ance on his part arrives, gives notice that he will not perform it, the 
opposite party is at liberty to consider himself absolved from ail 
obligations to perform the agreement, and may sue at once for ail 
damages occasioned by the anticipatory breach, or, if he so elects, 
may wait for the time of performance to arrive, treating the contract 
in the meantime as prospectively binding for the exercise of this 
option. In the case last cited, where the subject was elaborately 
considered and ail of the authorities were reviewed, it was held that 
the doctriue in question has its limitations; that it is only applicable 
to contracts that are mutually executory, such as contracts for mar- 
riage, for the rendition of services, or for the transportation or the 
sale and delivery of property ; and that it has ho application to 
money contracts, pure and simple, where one party has fully per- 
formed his undertaking, and ail that remains for the opposite party 
to do is to pay a certain- sum of money at a certain time or times. 
Roehm v. Horst, 178 U. S. i, 17-19, 20 Sup. Ct. 780, 44 L. Ed. 953. 
See, also, Nichols v. Steel Co., 137 N. Y. 471, 487, 33 N. E. 561. It 
has never been held, so far as we hâve been able to discover, that the 
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holder of a promissory note, or other written agreement to pay a 
sum of money at a designated time, can maintain an action thereon, 
in advance of its maturity, because the maker thereof has announced 
his intention net to pay it. Now, the obligations in suit can be re- 
garded in no other light than a contract on the part of the county to 
pay a given sum of money annually until such time as the amount of 
its donation to the railroad company, and accrued interest thereon, 
was fully discharged. It was not stipulated in the agreement evi- 
denced by the obhgations that a failure to pay one of the annual 
installments should render the entire amount of the obHgation im- 
mediately payable, nor can it be successfully claimed that the notice 
given by the county that it would make no further payments had that 
eiïect. If the plaintifï's view is maintained, that the refusai of the 
county to pay rendered the entire debt immediately payable, and the 
obligations are enforced accordingly, the county would be compelled 
to do that which it never promised to do. Such conduct on the part 
of the county merely rendered it amenable to an action for such part 
of the indebtedness as was then due according to the terms of the 
donation. It results from this view that the trial court erred in the 
law case in rendering a judgment for the full amount of the five obli- 
gations, and the accrued interest, which were sued upon in that case. 
The recovery should hâve been limited to such annual installments 
as were then due. 

Passing to the second question above stated, we observe that it 
does not follow from the views last expressed that the trial court 
was without jurisdiction of the law case because the sum recoverable 
therein was less than $2,000, exclusive of interest and costs. The 
amount claimed in the déclaration or complaint, not the amount of 
the recovery, is the test of jurisdiction; and the fact that a sum in 
excess of $2,000, exclusive of interest and costs, was claimed, gave 
the trial court jurisdiction to render a judgment for a less amount, 
unless this court is able to find that a demand for a sum in excess of 
$2,000 was interposed in bad faith, for no other purpose than to give 
the fédéral court jurisdiction. Bank of Arapahoe v. David Bradley 
& Co., 19 C. C. A. 206, 72 Fed. 867 36 U. vS. App. 519. After a 
careful examination of the records, we fail to discover any évidence 
which would warrant this court in holding that the plaintiff in the law 
case demanded a judgment for the full amount of the five obligations 
by him held, either knowing or believing that he was not entitled to 
recover the sum claimed, and for the sole purpose of investing the 
fédéral court with jurisdiction. Besides, the fact that the learned 
judge of the trial court sustained the plaintifï's view, and rendered a 
judgment for the full amount of his claim, should be regarded as 
sufficient évidence that the claim as made was preferred in good faith, 
under an honest belief that it was tenable. It follows, therefore, that 
the contention on the part of the county that the trial court had no 
jurisdiction of the law case must be overruled. 

The third question above mentioned concerns the right of the 
complainants in the equity case to sue in equity, and with respect to 
that question it is to be first observed that the causes of action sued 
upon are cFearly of légal cognizance. The actions are founded upon 
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a promise by the county to pay a certain sum annually out of a funJ 
to be raised by the levy of a tax of one mill on the dollar on ail prop- 
erty situât ed within the county which is subject to taxation. This 
promise, however, does not run to the holders of the obligations 
jointly, so as to compel thera to unité in a suit to enforce it ; for by 
issuing 149 obligations, each payable to bearer, and by reciting there- 
in, in substance, that the sum raised annually would be apportioned 
pro rata among ail the obligations, the county, in efïect, promised to 
pay to each holder such a portion of the fund as he was entitled to 
receive. No reason is perceived why each holder of one or more of 
the obligations in suit may not sue at law, as one of them has already 
done, and obtain a judgment for the sum due to himself , by proving 
at the trial what sum would hâve been raised, and what part thereof 
would hâve been payable to him, had the tax been levied. Nor do 
we perceive that the remedy in equity is any more efficacious than at 
law. Ail that a court of equity can do is to détermine the validity 
of the obligations, and render a rooney decree for the amount of the 
annual installments then due and unpaid. As much can be done by 
a court of law, and with equal facility. Moreover, after the validity 
of the obligations has been established, and a judgment obtained, re- 
sort must then be had to a légal remedy, to wit, a writ of mandamus, 
to compel the levy of a tax to pay the judgment, whether it be re- 
covered at law or in equity, since it is a well-settled doctrine in the 
fédéral courts that a court of equity cannot command the levy of 
a tax ; that being a duty Avhich the législature must impose ; the sole 
function of the courts being to enforce its performance by manda- 
mus when. it has been imposed. Heine v. Levée Com'rs, 86 U. S. 655, 
22 L,, Éd. 223; Rees v. City of Watertown, 86 U. S. 107, 22 L. Ed. 72 ; 
Stryker v. Board, 23 C. C. A, 286, 292, yy Fed. 567. The argument 
in support of the right of the bondholders to unité and sue in equity 
on ail of, the obligations, in its last analysis, results in this proposi- 
tion: That whenever several persons hâve distinct or several de- 
mands against the same person or corporation, growing out of con- 
tract, they may, for the purpose of avoiding a multiplicity of suits, 
unité and sue in equity tQ: enforce the payment thereof, provided their 
several demands were inctirred by the défendant at the same time and 
in the same manner, and provided that the défendant interposes or 
threatens to interpose the same défense thereto. This proposition, 
in our judgment, is not sustained by any well-considered décision. 
In the case of Osborne v. Railroad Co. (C. C.) 43 Fed. 824, it ap- 
peared that the title of numerous owners of land, who held the same in 
severalty, and who were also in possession of their respective tracts, 
was clouded by a claim to ail the land which was preferred by a rail- 
way Company under its land grant; and it was held by Mr. Justice 
Harlan, on the circuit, that the several landowners might unité in a 
bill against the railroad' company to remove the common cloud, 
and hâve the claim adjudged to be invalid. It will be noted that in 
this case equity had jurisdiction for other reasons than to avoid a 
multiplicity of actions; this latter ground having been adverted to 
not as the sole reason for afïording relief in equity, but merely to up- 
hold the right of the complainants to file a joint bill, aAd to avoid 
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the charge that the bill was multifarious. On the other hand, in 
the case of Heine v. Levée Com'rs, 86 U. S. 655, 22 L. Ed. 223, 
several bondholders, whose bonds had been issued at the same time 
and under the same circumstances by a board of levée commissioners, 
united in filing a bill in chancery to obtain a decree for the amount of 
the bonds, and to compel a levy of taxes to satisfy the decree. It 
was held that a court of chancery had no jurisdiction of the case 
unless there was some obstruction in the way of the common-law 
remedy, and it was not even suggested by court or counsel that, be- 
cause a suit in chancery would lessen the number of actions, such a 
proceeding could for that reason alone be maintained, although the 
bonds sued upon did originate in the same transaction, and although 
the défenses thereto were the same, and the same questions of law 
and fact would be involved in the trial. It was said, in substance, 
that the appropriate remedy was in a court of law, the causes of ac- 
tion being of légal cognizance. It is obvions that, if the proposition 
contended for by the complainants in the equity case is tenable, then 
the holders of municipal bonds may always unité and sue in equity 
if the municipality répudiâtes its obligations, on the prêteuse that by 
so doing a multiplicity of suits will be avoided. Such a practice, 
however, has never obtained or been attempted, although actions 
upon such bonds hâve been very numerous, except in the instance 
above cited, where the jurisdiction in equity was emphatically denied. 
As bearing incidentally on the point now under considération, it 
may be further observed that in several cases before the suprême 
court where the question of jurisdiction, in view of the amount in 
controversy, was involved, that court has inferentially recognized 
the right of several persons having distinct interests to unité in an 
appeal on grounds of convenience, provided their rights or liabilities 
grow out of the same transaction and give rise to the same ques- 
tions. But in such cases litigants hâve never been permitted to ag- 
gregate their claims for the purpose of making up the amount neces- 
sary to confer jurisdiction unless they were able to show a common 
and undividcd interest in the subject-matter of the litigation. Clay 
V. Field, 138 U. S. 464, 11 Sup. Ct. 419, 34 L. Ed. 1044; Hawley 
V. Fairbanks, 108 U. S. 543, 548, 2 Sup. Ct. 846, 27 Ê. Ed. 820; 
Ex parte Baltimore & O. R. Co., 106 U. S. S, i Sup. Ct. 35, 27 L,. 
Ed. 78. See, also, a late case, Wheless v. City of St. Louis, 180 
U. S. 379, 21 Sup. Ct. 402, 45 L. Ed. 583, afSrming the carefuUy 
considered décision of the circuit court in the same case. Vide 96 
Fed. 865. Persons holding distinct claims arising out of contract, 
which may be reduced to judgment at law without difficulty, should 
not be allowed to aggregate them and sue in equity, even if they 
do grow out of the same transaction and involve the same questions, 
and even though a multiplicity of actions would thereby be avoided. 
If such a practice was tolerated, the boundaries of the jurisdiction 
of courts of law and equity would soon become confused or ob- 
literated. 

The resuit is that the bill in the equity case was properly dismissed 
for want of jurisdiction in equity, but such dismissal should hâve 
been withcyt préjudice to the complainants' right to sue at law. 
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For the reasons aiready stated/the judgment in the law case, al- 
though it was for the right party, cannot be sustained, because the 
recovery was excessive. It is accordingly ordered that the judg- 
ment in the law case be reversed, and the cause remanded for a new 
trial, and that the decree in the equity case be modified by adding 
thereto a clause that the dismissal is without préjudice to the com- 
plainants' right to sue at law, and that as thus modified, the decree 
be affirmed. 

SANBORN, Circuit Judge (dissenting). I concur in the views 
exprëssed in the foregoing opinion, upon every question except that 
relating to the right of the complainants to maintain a suit in equity. 
It seems to me that they hâve that right, and for the foUowing rea- 
sons: 

This bill in equity is brought by 26 différent parties, each of 
whom is the separate owner of certain spécifie bonds. They allège 
in their bill the terms of the bonds, the vote to issue them, the 
construction of the railroad, the subséquent delivery of the bonds, 
and their purchase of their respective holdings. They aver that the 
indebtedness of the county upon each bond is $1,210; that the 
county has collected and now has in its treasury $3,059.16, which it 
has obtained by the levy and collection of taxes to pay thèse bonds, 
and that it has refused to pay over this fund, or to make any fur- 
ther levies of taxes to satisfy the indebtedness evidenced by their 
obligations; and that they hâve sustained damages in the amount 
of $1,210 upon each bond by the acts of the défendant. They pray 
that the fund in the county treasury derived from the levy and col- 
lection of the taxes to pay their securities be paid over to them as 
their respective interests may appear; that the proper officers of 
the county be directed to make a levy annually of one mill on the 
dollar on the taxable property of the county to pay the bonds ; and 
they ask for gênerai relief. A glance at the bond discloses the fact 
that it contains no promise to pay any sum certain at any certain 
time, and that the only agreement in it is, in efifect, that it will 
pay to each bondholder his pro rata share of such an amount as 
shall be raised annually by the levy of one mill upon a dollar upon 
the taxable property of the county. It is a promise to raise and 
pay over a share of a fund, — nothing more and nothing less. Bear- 
ing in mind the nature of this obligation, let us consider the objec- 
tions to the maintenance of this suit in equity. The contention 
that distinct demands or liabilities cannot be aggregated for the 
purpose of giving the circuit court jurisdiction (Clay v. Field, 138 
U. S. 464, 480, II Sup. Ct. 419, 34 L. Ed. 1044; Hawley v. Fair- 
banks, loiS U. S. 543, 548, 2 Sup. Ct. 846, 27 L. Éd. 820; Ex parte 
Baltimore & O. R. Co., 106 U. S. S, i Sup. Ct. 35, 27 L. Ed. 78; 
Wheless v. City of St. Louis, 180 U. S. 379, 21 Sup. Ct. 402, 45 L. 
Ed. 583) has no relevancy to this case, because the complainant 
first named in the bill owns 18 bonds, evidencing an indebtedness 
of $21,780; and there is no more reason to suppose that his claim 
to recover this amount in this suit in equity was made in bad faith, 
than there is to suppose that the claim of Williams in the action 
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at law to recover the entire debt evidenced by his bonds was made 
in bad faith. Moreover, the amount in controversy in the equity 
suit is not the aggregate amount which the levy of one mil! on a 
dollar for the years 1898 and 1899 would produce and render ap- 
plicable to the payment of thèse bonds. On the other hand, it is 
the entire debt which they évidence, because a decree in this suit 
that the issue of the bonds was unauthorized, and that the com- 
plainants are entitled to no levy to pay them, will necessarily ren- 
der every part of them void, and will constitute a perpétuai bar 
to any subséquent suit to coUect any unpaid portion of them. The 
amount in controversy, therefore, between the complainant Blair 
alone and the défendant, was far more than sufiicient to confer ju- 
risdiction upon the court below. 

Turning to the gênerai question whether or not a court of equity 
has jurisdiction of the case made by this bill, there are three grounds 
which warrant the maintenance of this suit : 

I. The owners of separate claims and rights of action against 
the same party niay maintain a single suit against him "where a 
number of persons hâve separate and individual claims and rights 
of action against the same party, but ail arise from some common 
cause, are governed by the same légal rule, and involve similar 
facts, and the whole matter might be settled in a single suit brought 
by ail thèse persons uniting as coplaintififs, or one of the persons 
suing on behalf of the others, or even by one person suing for him- 
self alone." i Pom. Eq. Jur. §§ 245, 255, 257, 268, 269, 273 ; Crews 
V. Burcham, 66 U. S. 352, 357, 17 L,. Ed. 91 ; Osborne v. Railroad 
Co. (C. C.) 43 Fed. 824, 828. There is no fatal misjoinder of causes 
of action in equity in any bill which présents a common point of 
litigation, the décision of which will afïect the whole subject-matter, 
and will settle the rights of ail the parties to the suit. Kelley v. 
Boettcher, 29 C. C. A. 14, 23, 85 Fed. 55, 64, 56 U. S. App. 363, 
378; Hayden v. Thompson, 17 C. C. A. 592, 598, 71 Fed. 60, 67, 
36 U. S. App. 361, 369; Chaffin v. Hull (C. C.) 39 Fed. 887; Brink- 
erhoff V. Brown, 6 Johns. Ch. 139; Fellows v. Fellows, 4 Cow. 682, 
700 ; Prentice v. Forwarding Co., 7 C. C. A. 293, 296, 58 Fed. 437, 
441, 19 U. S. App. 100, 108; Brown v. Safe Deposit Co., 128 U. S. 
403, 412, 9 Sup. Ct. 127, 32 L. Ed. 468. There is a common point 
of litigation between the complainants and the défendant in this 
suit. Indeed, the only point of litigation is a common one. It 
involves the question whether or not the sole défense to thèse 
bonds is good, — whether or not their issue was authorized by the 
statutes of Nebraska. If this défense is good against one, it is 
good against ail the complainants ; and, if it is bad against one, 
it is bad against ail. The complainants' rights and causes of action 
arise from a common source, — from the act of the county in issu- 
ing the bonds. They involve similar facts. They are governed by 
the same légal rules, and a single décision in this single suit be- 
tween them and the county will détermine ail the rights of the par- 
ties in interest, and will settle the entire matter in litigation. A 
decree in this suit that the issue of thèse bonds was unauthorized 
will bar ail farther actions or suits upon them, and a decree that 
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they were lawfuUy issued will perpetually estop the défendant from 
defeating them. The case falls far within the famihar rule which 
bas been quoted from Pomeroy. 

2. Equity has jurisdiction of suits to exécute trusts and to ad- 
minister and distribute trust funds. This is a suit for that pur- 
pose. The $3,059.16 which the défendant has collected and placed 
in the hands of its treasurer by means of the levy of the tax to 
pay thèse bonds required by the statute is charged by the law with 
a trust for the benefit of the complainants. Neither the county nor 
the taxpayers nor any other party has any right to this money. 
The treasurer holds it in trust for the complainants, and any one 
or more of them has the right to institute and maintain a suit in 
equity, against this trustée and ail the other holders of bonds who 
claim a share in it, to ascertain the respective rights of the claim- 
ants therein, to compel the exécution of the trust and the distribu- 
tion of the money. Insurance Co. v. Mead (S. D.) 82 N. W. 78, 82. 
This is one of the objects of this suit, and this alone is sufficient 
to sustain the jurisdiction of the court, and, having thus obtained 
jurisdiction, to warrant it in proceeding to détermine the rights of 
thèse parties in the entire subject of this litigation. 

3. The complainants are without any adéquate remedy at law. 
The remedy at law which will preclude the maintenance of a suit in 
equity must be "plain and adéquate, or, in other words, as prac- 
tical and efficient to the ends of justice and its prompt administra- 
tion as the remedy in equity." Boyce v. Grundy, 28 U. S. 210, 
215, 7 L. Ed. 65s; Oelricks y. Spàin, 82 U. S. 211, 221, 223, 21 L. 
Ed. 43 ; Preteca v. Land Grant Co., i C. C. A. 607, 50 Fed. 674, 4 
U. S. App. 326; Foltz V. Railroad Co;, 8 C. C. A. 635, 641, 60 Fed. 
316, 322, 19 U. S. App. 576, 587; Hayden v. Thompson, 17 C. C. A. 
592, 594, 71 Fed. 61, 63, 36 U. S. App. 361, 367. There are 26 com- 
plainants in this suit. Would 26 actions at law be as efficient, as 
practical, and as prompt to attain the ends of justice, as this suit 
in equity? TheSe bonds, as we hâve seen, contain no promise to 
pay any sum certain at any certain time. They are mère acknowl- 
edgments of indebtedness, and agreements to levy a tax and to dis- 
tribute the proceeds pro rata among the bondholders. Ail the bond- 
holders are necessary parties to the distribution by any court of the 
proceeds of any tax that may be levied, because no court can so 
détermine the pro rata share of any bondholder that its décision 
will bind the other bondholders, and protect the county from ex- 
cessive payments, unless the other bondholders are parties to the 
suit. They cannot be made parties to an action at law. Nor is 
there any way in which the amount for which a judgment at law in 
favor of any bondholder should be rendered can be definitely as- 
certained. The sum he is entitled to recover in an action at law 
is his pro rata share of the amount which a tax; of one mill on a 
dollar on ail the taxable property of the county would hâve pro- 
duced in the years 1898 and 1899 if it had been levied and col- 
lected. It may be possible to détermine what amount should hâve 
been levied, but how. can the amount that would hâve been col- 
lected if the levy had been made in 1899 ^^ found in an action 
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at law ? And how can the pro rata share of a plaintiff be 
so adjudged that the décision will bind the other bondholders, 
and protect the county from excessive payments? Thèse ques- 
tions may présent themselves for answer in 26 actions at law, fol- 
lowed by 26 proceedings by mandamus, before the complainants 
will secure any relief, if they are forbidden access to a court of 
equity. Proceedings of that character will fall far short of this 
simple suit in equity in eiBciency, practicability, and promptitude. 
Ail the bondholders are or may be made parties to this suit. A 
single decree hère may adjudge the validity of the bonds, the num- 
ber of bonds held by each claimant, the amount owing to each 
claimant thereon, and his percentage of the trust fund now in the 
hands of the treasurer of the county, and of the proceeds of any 
tax levies that may hereafter be made. Such a decree would bind 
ail the parties interested in this litigation, and put an end to the 
controversy. The défendant would then undoubtedly proceed to 
levy the tax and pay the bonds according to their terms, and, if it 
did not, such a decree would be as ample a warrant for the neces- 
sary proceedings by mandamus as any judgment at law can be. 
This suit in equity is a far more simple and effective way to attain 
the ends of justice in this matter than any actions at law can be. 
The bill is an application for the administration and distribution 
of a trust fund, and it présents a case where a number of persons 
hâve separate and individual claims and rights of action against 
the same party, which arise from a common source, which involve 
a common point of litigation, and which can ail be settled by a 
single décision in a single suit. 

For thèse reasons, it appears to me that a court of equity has ju- 
risdiction of this suit, that the judgment sustaining the demurrer 
to the bill ought to be reversed, and that the suit should be sus- 
tained. 



PBABODT GOLD MIN. CO. v. GOLD HILL MIN. 00. 

(Circuit Court of Appeals, Nlnth Circuit October 21, 1901.) 

No. 685. 

1. UiNEBAi. Lands— Validity oi' Patent. 

A patent for minerai lands, which has been In existence for 16 years, 
and which protects rights that hâve been contlnuously exercised by the 
patentée and his predecessors in interest for nearly 50 years, will not be 
declared vold as to any portion of the granted premises solely for the 
reason that upon Its face It purports to be based on a single mining 
location, and conveys more than may lawfuUy be Included In one location, 
■when in facï the claims were several, and might hâve been united in a 
single patent upon a proper présentation of the f acts. 
9. Same— Présomption. 

Where there might hâve been circumstances which, under existing 
laws, would hâve authorlzed the land department to include In a patent 
for mining ground ail the ground thereln described, It will be presumed 
In support of the patent, when coUaterally attacked, that such circum- 
stances exlsted. 
t. Samb— RiGHT TO Attack Patbnt for Fraud— Subséquent Location. 

A suit to set aside a patent for minerai lands on the ground of fraud 
practiced on the land department cannot be malntalned by a private 
111 F.— 52 
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li^lvldnàl, whcf had at the time no clalm upon any of the lands, but 
mode a location thereon subseqiiently, such ground of Invalidity belng 
avâllable only to the United States. 

4. ,8aMk— Groonds fob Cancbllation of Patent— Fraud. 

Allégations in a blU for the cancellation of a patent for minerai lands 
that the sËveral claims ëmbraced thereln were falsely and fraudulently 
represented by défendant to the land department to be quartz claims, 
when they were, în fact, placer claims, afCord no ground for the cancel- 
lation of the patent, where the fact that they were placer claims would 
nôt hâve precluded the owner from obtaining a single patent therefor, 
and It is not shown that the govemment was in any way injured by the 
f aise représentation. 1 

5. JuKispiCTioN OF Fbdsrai< Couhts— Fédérai. Question— Allégations in 

Plkadings. 

A coinplainant cannot invoke the Jurisdlctlon of a fédéral court by set- 
tlng forth the contention which wlU be made by défendant in answerlng 
the blll upon which a fédéral question will arise.a 

Appeal from the Circuit Court of the United States for the North- 
ern District of Califorriia. 

Tbe appeUant, the Peabody Gold Mining Company, brought a suit agalnst 
the appellée, the Gold Hlll Mining Company, to quiet its tltle to certain mln- 
Ing property situate in Nevada county, Cal., consisting of three claims known 
as the "Peabody," the "Suum Qulque," and the "Oroesus." The blll allèges 
that thèse , three claims constitute one mlning property. The f acts upon 
which relief Is sought as B«t forth in the bill présent two distinct causes of 
suit. So far as tlie Peabody clalm is concerned, the bill allèges no more 
than tltle In thé cbmplalnant and wrongful trespass thereon by tlie défend- 
ant. As to the other claims, the Suum Qulque and the Oroesus, it is alleged 
that both were located on September 7, 1898, and that the whole of the 
former and a. portion of the latter are Included withln the surface area of the 
Gold Hlll Quartz Lode Mining Clàim, which was patented to the appellée 
on August 9. 1883; that the appellee's patent was obtained upon an affldavlt 
showlriè thàtthe Gold Hlll Quartz Lode Mining Olaim had been locàted about 
the year 1852, after the dlscovery of a veln or lode withln its limits, which 
affldavlt: th)?, bill allèges was ffl^e and fraudulent; that. In fact the clalm was 
not located as a quartz clalm, but comprised a consolidation of numerous 
separate and distinct placer claims, none of which were valid as quartz 
claims under the mlning laws or minlng rules and régulations of the time; 
and that the said patent was fraudulently obtained. The blll also allèges 
that the patèit was Issued Iri violation of the act of congress of May 10, 1872, 
limitlng tbe rjght of the land department to issue a patent for a minlng claim 
to surface ground 300 f eet on each side of the middle of the veln or lode pat- 
ented; that the whole of the Suum' Qulque and a portion of the Oroesus are 
located upon land included withln the surface boundaries of the Gold ïlill 
clalm, but îTrtilch lie east of a Une drawn parallel with and 300 feet east of 
the centèr of the lode. It Is alleged that as to the land so Included in the 
patent exterior to a Une paraUel with and 800 feet from the sald lode or 
veln the patent is vold. Thé blU further allèges that in violation of the rlghts 
of the appellent the appellée las trespassed upon the appellant's said claims 
beyond the 800-féet Une from the cénter of the lode, asserting its right so to 
do under its patent To thls bill the appellée demurred for want of equity, 
and for the reason that it appeared from the bill that the Suum Qulque and 
a portion of the Oroesus Iodes are withln the patented surface boundaries of 
the Gold Hlll clalm; and further demurred to so much of the biU as concerns 
th« Peabody claim for the reason that the court bas no Jurlsdlction thereof. 

• J — ■ — "*• ^-i — Itl-W — ^ i , i II i r ■ j I ! i l '■^ 

1 Cancellation of patents to public lands, see note to Hartman v. Warren, 
22 C. O. A. 38, pars. 7-12. 

2 Fédéral questions as conferrlng Jurlsdlction on TJnlted States courts, see 
notes toBailey v: Masher, 11 C. C. A. 308; Montana Ore Purchasing Co. v. 
Boston & M, Consol. Copper & Silver.Mln. Oo., 35 0. C. A. 7. 
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slncG no fédéral question Is involved. The circuit court sustained the demur- 
rer, and from that ruling the présent appeal is taksn. 97 Fed. 057, 106 Fed. 
241. 

A. H. Ricketts, for appellant. 
E. W. McGraw, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The bill directs an attack against the patent upon two grounds : 
First, that it covers surface ground in excess of 300 feet in width 
from the center line of the Iode, and is as to such excess void ; sec- 
ond, that it was procured by false représentations to the officers of 
the land department, and therefore should be set aside and annulied. 
As to the first ground, it is alleged in the bill that up to the time 
of the issuance of the patent, August 9, 1883, and for some time 
thereafter, there had been discovered upon the premises covered 
by the patent but one vein or Iode, and that Iode or vein, as shown 
upon the map and the field notes accompanying the patent, ran in 
a straight line along the western boundary of the patented premises. 
Does it follow from thèse facts that the patent is void as to the 
surface therein contained which lies beyond and eastward of the 
line 300 feel; from the center of the Iode? If, upon any theory of 
the facts, the patent may be sustained, it is the duty of the court to 
indulge the presumption that the facts existed, and were properly 
brought to the attention of the ofïicers of the land department, be- 
fore the patent was issued. Ail intendments are in favor of the 
validity of the patent. Before it was issued, the officers of the land 
department were required to ascertain whether the necessary anté- 
cédent steps had been taken which justified its issue. They acted 
upon the papers and proofs which were presented, and thereupon 
based their conclusion. It was their duty to investigate the facts, 
and it must be presumed that such investigation was had. The is- 
suance of the patent was a judicial détermination of the patentée 's 
rights. It cannot be disputed that facts might hâve existed which 
would hâve authorized the issuance of the patent for ail the surface' 
ground described therein as a quartz Iode claim. We think the bill 
itself suggests such a state of facts. It sets forth the survey of the 
mining claim and the affidavits which accompanied it. It appears 
therefrom that the survey was made in August, 1881. In the report 
of the deputy minerai surveyor and in the affidavit of the oldest dis- 
coverer of the Gold Hill ledge and the first locator of a claim tbere- 
on it was stated that the first discovery of quartz rock on the Iode 
was made in the year 1850, and that thereupon numerous other 
claims were made, ail of which were 30 by 40 feet by local mining 
rules ; that from the time of the discovery the said mining claims 
had been continuously mined, and that at the time of the survey 
$3,000,000 had been taken therefrom ; that in 1877 the appellee be- 
came the owner of the mining premises which were included in the 
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patent, having acquired the saine by purchase from the origpinal 
locators. If it be true, as shown by thèse exhibits to the bill, that 
the claim thus patented consisted of an aggregation of small quartz 
mining daims located nnder the local mining rules and régulations, 
which claiins were subsequently conveyed to the appellee, there was 
no reason why they might not ail hâve been combined and included 
in one patent. The right to so combine them and to obtain the 
patent therefor is not impaired by the fact that the proceedings on 
which the patent was issued purport to hâve been instituted and 
carried eut for the acquisition of a single quartz mining claim un- 
der the provisions of the act of congress of May lo, 1872. A patent 
which has been in existence for 16 years, and which protects rights 
that hâve been continuously exercised by the patentée and his pred- 
ecessôrs in interest for nearly 50 years, will not be declared void as 
to any portion of its granted premises solely for the reason that 
upon its face it purports to be based upon a single mining location, 
and conveys more than may lawfuUy be included in one location, 
when in fact the claims were several, and might hâve been united 
in a single patent upon a proper présentation of the facts. In 
Polk's Lessee v. Wendal, 9 Cranch, 87, 3 L. Ed. 665, it was hek' 
that a patent of the state of North Carolina for 25,000 acres of lanci 
was not void upon its face for the reason that it covered more than 
5,000 acres, which was the limit prescribed for a single entry b} 
the laws of that state ; and that there was nothing to prevent a per- 
son frorh :|iaking several entries, or from purchasing the rights ac 
quired by other entrymen, and uniting several entries in one su 
vey and patent. So, in Refining Co. v. Kemp, 104 U. S. 636, 26 L. 
Ed. 875, where the patent described by metes and bounds premises 
containing 164.64 acres, more or less, it was held that a patent is- 
sued subsequently to the passage of the act of July 9, 1870, may em- 
brace a placer claim consiâting of more than 160 acres, and includ- 
ing as many adjoining locations as the patentée had purchased. 
Said the court in that case : 

"A patent In a court of law is concluslve as to ail matters properly deter- 
mlnable by the land department, when Its action is within the scope of its 
authorlty; that is, when it has Jurisdiction under the law to convey the 
land. In that court the patent is unassailable for mère errors of judgment. 
Indeed, the doctrine as to the regularity and validity of its acts, where it 
haS jurisdiction, goes so far that if, in; any circumstances, under exlsting law, 
a patent would be held valip, It will be presumed that such circumstances 
existed. • * ^ On the other hand, a patent may be collaterally im- 
peached in any action, and its opération as a conveyance defeated, by show- 
ing that the department had Ho jurisdiction to dispose of the lands; that is, 
tha;t the law did not providei for' selling them, or that they had been reserved 
from sale or dedlcated to spécial purposes, or had been prçvlously transf erred 
to others. In establishing any of thèse particulars the judgment of the 
department upon ttatters properly before it is not assailed, nor is the regu- 
larity of its proceedings called into question; but Its authorlty to act at ail 
Is denied, and shown neyer to hâve existed." 

In Tucker v. Masser, 113 U. S. 203, 5 Sup. Ct. 420, 28 L. Ed. 
979, the doctrine of Refining Co. v. Kemp was carefully considered 
and affirmed. 
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The appellant relies upon the décision of this court in Lakin v. 
Roberts, 4 C. C. A. 438, 54 Fed. 461, and particularly upon the lan- 
guage of the opinion where it was said : 

"The land départaient, therefore, had no power to issue a patent for a 
greater width of land than 300 feet, and the patent In thls case in excess of 
300 feet is void." 

The judgment in that case was rendered upon an agreed state- 
ment of facts, in which it was made to appear that the land in con- 
troversy, which was occupied as a town site, was included within 
the area of the patented . mining claim, but that there had never 
been any actual possession of that portion of the surface ground 
by the mining company, and that the right of the miners in that 
locality to a mining claim was not determined by rule or custom, 
but depended upon actual occupation of the surface. Under this 
admission of the facts, the land in controversy in that case was held 
to be excluded from the opération of the patent. The admitted facts 
efifectually rebutted the presumption which otherwise would havc 
attended the patent, the presumption that the locator was lawfully 
entitled to ail the premises described in his grant, and that ail the 
previous requisites of the law had been complied with. 

But the biU, after setting forth the patent, and the représenta- 
tions made to the surveyor gênerai upon which it was issued, pro- 
ceeds to allège that the représentations were false, and were fraudu- 
lently made, with the intention to deceive the surveyor gênerai ; and 
it seeks upon that ground to impeach and set aside the patent. It 
is chargea that in the afiSdavit accompanying the survey it was 
falsely stated that the original mining claims which were contained 
in the survey were quartz Iode mining claims, whereas in fact they 
were placer claims located and held in accordance with the laws of 
miners on Gold Hill, and that none thereof was valid under the 
mining laws of any district, or rules, régulations, or customs for the 
acquisition and holding of quartz claims. In brief, the allégation is 
that the surveyor gênerai was led to believe that the claims were 
quartz claims, when the fact was that they were placer claims. We 
discover in thèse facts no ground upon which to set aside the patent. 
It is not alleged that fraud was practiced against the rights of the 
appellant. On the contrary, it appears from the bill that the loca- 
tion of the appellant's claims dates no further back than 1898. The 
présent suit was commenced almost immediately after the locations 
were made. Under such circumstances a suit to set aside the exist- 
ing patent on the ground of frauds alleged in the bill can only be 
instituted in the name of the United States. Steel v. Refining Co.. 
106 U. S. 447, I Sup. Ct. 389, 27 L. Ed. 226. But, conceding it to be 
true that the nature of the mining claims was falsely represented 
as alleged in the bill, it does not follow that fraud was practiced 
upon the government, or that title was thereby acquired which could 
not lawfully hâve been acquired by the patentée. The fact that the 
claims were placer mining claims instead of quartz mining claims 
would not hâve precluded the owner thereof from obtaining a single 
patent therefor. The bill does not advise us that the government 
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has bèeiï in any way injured by the déception or by the false repré- 
sentation. The price per acre paid for the land patented as a quartz 
mining claim was greater than would hâve been the price per acre 
for placer claims. In short, the averments of the bill, viewed in any 
possible, light, would be wholly insufïicient to justify a court of 
equity, even at the suit of the United States, in setting aside the 
patent on the ground that fraud was practiced in obtaining it. 

The foregoing discussion refers only to the averments of the bill 
concerning trespass upon those portions of the mining ground claim- 
ed by thè appellant which lie within the surface ground patented to 
the appéllee. So far as the remâining premises are concerned, and 
upon which the bill charges that the appéllee has trespassed, no 
ground for the jurisdiction of the circuit court is presented. 
The bill attempts to show the existence of a fédéral question by 
setting foi'th the contention which will be made by the appéllee 
whenit cornes to answer the bill. This is insufïicient. Metcalf v. 
City of Watertown, 128 U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543; 
Tennessee V. Union & Planters' Bank, 152 U. S. 454, 14 vSup. Ct. 
654, 38 L. Ed. 511; Mining Co. v. Turck, 150 U. S. 138, 14 Sup. Ct. 
3S> 37 L. Ed. 1030; Railroad Co. v. Lewis, 173 U. S. 457, 19 Sup. 
Ct. 451, 43 L. Ed. 766. 

The decree of the circuit court will be affirmed. 



HOME LAND & OATTLE CO. et al. V. McNAMARA et al. 

(Circuit Court of Appeals, Ntnth Circuit October 14, 1901.) 

No. 683. 

CoSTBACTS— Stipdlated Damagbb FOH Bkkach— Penalty. 

Défendant contracted to sell to complalnants Its herd of cattle on the 
range in Montana, estlmated at 30,000 head, at a uniform price per head. 
Thé herd conslsted of beef and stock cattle, and there was a provision 
that nbt less than 9,000 should be beef cattle, and that for any number 
short of -that défendant should pay to complalnants $20 per head. Beld, 
that the stipulation for sueh payment could not be considered as in the 
nature of a rebate in price. on account of the différence in value of the 
two classes of cattle, since the eontract contained no provision for the 
relative number of each class to be delivered, nor as flxing any actual or 
équitable measure of damages, but that it was a stipulation for a penalty 
which a court of equity would not enforce. 

Samb— MoNTAUA Statuts. 

Unûer Code Mont.§§ 2242, 2243, which provide that a eontract by which 
the amount of damages to be paid for the breach of an obligation is 
determlned shall be vold exeept that "the parties to a eontract may agrée 
upon an amount which shall be presumed to be the amount of damages 
sustained by a breach thereof when, from the nature of the case, it 
would be impractlcable or extremely dlfflcult to flx the actual damage," 
a stipulation In a eontract for the sale of cattle that the seller shall pay 
to the purchaser a certain sum per head for any shortage in the number 
of a certain class contracted to be delivered is vold, the actual damages 
in, sueh case being capable of ready ascertainment 

Bpbcific Performance— Bbeach op Contraot by Complainant. 

Défendant contracted to sell complalnants its herd of cattle, estimated 
at 30,000 head, 9,000 of which were to be beef cattle, and stlpulated to 
jmj î2P Vf}' 'lead for any shortage of beef cattle below that number. 
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The cattle were on the range, and were to be delîvered at différent 
times and places during the season, as should be deslgnated. A f ew days 
before the expiration of the time for the completion of the delivery, 
défendant was maklng a delivery under the contraet, and, after dellver- 
ing a part of the number on hand, demanded payment therefor before 
delivering the remalnder. Thls complainants refused, except on allow- 
ance of the stlpulated $20 per head for the shortage of beef cattle, and 
défendant thereupon refused to deliver more. At that time It had dellv- 
ered in ail about 16,000 head, of which about 7,200 head were beef cat- 
tle, and had but a few hundred head remaining, none of which were beef 
cattle. Beld that, the stipulation for the payment of the $20 per head 
being in the nature of a penalty, and unenforceable, as well as vold 
under the statute, complainants were not justifled in refusing the pay- 
ment demanded, and their doing so constituted a breach of the contraet, 
which precluded them from maintaining a suit in equity to compel spé- 
cifie performance by the delivery of the remalnder of the cattle. 
4. Rbfekbnce— Rbview of Mastbr's Report— Conclusions op Law. 

Where a cause has by consent been referred to a master to make find- 
ings on ail the issues, both of fact and law, a party may file exceptions 
to the master's conclusions of law after the report has been flled in court, 
under equity rule 83, notwithstanding his fâilure to flle any exceptions 
before the master. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

ïhis was a suit in equity, brought by the appellees, citlzens of Montana, to 
enforce the spécifie performance of a contraet which they had made with 
one of the appellants, the Home Land & Cattle Company, a corporation, of 
the State of Missouri, which will be called herein the "Cattle Company." 
The contraet was made at Chicago on May 27, 1897. It provided for the 
sale and delivery of a herd of cattle belonging to the Cattle Company, which, 
by the terms of the contraet were said to conslst of 30,000 head, more or 
less, of stock cattle and beef cattle, ranging in Valley, Dawson, and Custer 
counties. Mont. The contraet provided that the cattle should be gathered by 
the Cattle Company and delivered to the appellees at certain deslgnated stock 
yards in Montana during the regular round-up season of 1897, no cattle to be 
tendered or accepted later than November 1, 1897. Ail stock cattle were to 
be accepted by the appellees whenever tendered prior to November 1, 1897, 
in not less than train load lots. Ail beef cattle were to be delivered and 
counted when marketable for beef in the opinion of the appellees. The con- 
traet priée to bé paid was $25 per head for every head delivered, payable 
upon the delivery. There was a spécial guaranty in the ninth claiise of the 
contraet that not less than 9,000 head of the cattle delivered during the sea- 
son should be beef cattle of certain designated grades, and that in case of 
the failure of the Cattle Company to deliver that number of beef cattle it 
would pay to the appellees "the sum of $20 in cash for each and every head 
less than 9,000 head of such cattle so delivered." There was a further pro- 
vision that the appellees upon their part agreed to purchase of the Oattle 
Company 500 head of saddle and work horses, to be selected ont of its band 
of horses, at $20 per head, at the end of the round-up season of 1897; but 
there was no covenant upon the part of the company to sell the said horses. 
The interest of the Cattle Company in the contraet was assigned to the 
National Bank of Commerce of St. Louis, and that corporation was made a 
party défendant to thebill. The blU alleged the exécution of the contraet 
and the performance thereof on the part of the appellees, and but a partial 
performance on the part of the appellants. Upon issue joined, by consent 
of the parties, the cause was referred to the master in chaneery to hear 
the testimony and report the same, together with his conclusions of fact and 
law, to the court. His findings, which were adopted by the court In render- 
ing a final deCree, embodied substantially the following facts: That during 
tho round-up season of 1897 there were delivered and accepted by the appel- 
lees from. the Oattle Company in ail about 16,000 head of cattle, comprising 
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both Stock and beef cattle; and, In addition thereto, the appellees received 
froin fheiboardo£.8t0ck commissioners o£ tbe state of Montana the proceeds 
of the sales of 148 stray. cattle belonglng to the Home Dand & Cattle Com- 
pany. That of the ,cattle so delivered, 7,135 were beef cattle, euch as were 
stlpulated for In the guaranty of the nlnth clause of the contract, and 1,865 
of the 9,000 head Of beef cattle so contracted for were not dellvered. ïhat 
apon October 18, 1897, the Cattle Company notifled the appellees that it 
would deliv«r to them on October 21, 820 head of beef cattle, 631 head of 
stock cattle, and 500 head of horseà; ànd: upon October 21 and 22, 1897, 
the Cattle Company did deliver to the appellees 820 head of beef cattle and 
113 head of stock cattle, the prlce of Whleh, Mnder the contract, was $23,325. 
That the Cattle Company was then prepared to make further dellvery to the 
appçUees of ■ the 457 stock cattle and 500 head of horses, but refused to 
deliver the same, or to make any further delivery, unless the appellees would 
pay the $28tS25 due upon the delivery just made. The appellees refused to 
pay said sum, but offered to pay for said 467 head of cattle and said horses 
upon thelr delivery, provlded that the appellants, or either of them, would 
pay the, appellees the amount due for shortage in the number of beef cattle 
called for under the guaranty of the contract at the specifled priée of $20 
I>er head,; aQd;. the appellees thereupon presented to the appellants a state- 
m«nt, and tendered payment'of $9,675, whlch they clalmed would be the bal- 
ance due the appellants for ail the cattle delivered and cattle and horses to be 
dellvered after deducting $37,900 for the shortage upon the beef cattle. This 
offier the appellants refused to accept, and refused to deliver the 457 head 
of stocTi cattle or tbe horses. That on October 22, 1897, the Cattle Company 
had finished its round-up for that seasoh, and had made no préparations for, 
aùd did nôt Intend to make, further dellvery under said contract, and did 
not hâve on Its range to exceed 30O head of beef cattle, and the appellants 
then knew that the Cattle Company eould not deliver the remalnder of the 
9,000 head'Of beef cattle. It was further found that there was an increase 
in the value of 'cattle durlng the season of 1897 of $5 per head. It was found 
by the court tiiat the appellees depended upon the delivery of the cattle men- 
tioned ' In the contract to f umlsh cattle under contracts which they had to 
the government Indian réservations, and that they had prepared for and 
made provision to winter at their ranches in Montana cattle to flll such 
contracts, and depended upon the cattle contracted for to fiU the same. The 
court thereupon decreed the spécifie performance of the contract, so far as it 
relateâ to the 457 head of stock cattle, and ordered that the same be turned 
over to tiie appellees wlthout further payment to the appellants. 105 Fed. 
202. 

W. Ë. Cullen, E. C. Day, and W.: E. CiiUen, Jr., for appellants. 
H. G. Mclntire and S. H. Mcintire, for appellees. 

Beforç GILBERT and ROSS, Circuit Judgçs, and HAWLEY, 
District judge. 

GILBERT; Circuit Judge, after stating the case as above, dellv- 
ered the opinion of the couit. , 

One of the. contentions upon thç part of the appellants is that the 
appellees cartnotdemand the Spécifie performance of the contract, 
for the reason that they thèrnsélyes 'failed to carry out its provisions 
by refuSing tp pay the $23,325, which, under the contract, became 
due upon the, delivery of the cattle which were turned over to and 
received by the appellees upon October 2ist and 22d. The con- 
tracting parties, at the time of entering into the contract, had esti- 
inated the herd of cattle at 30,000 head. It was known that it con- 
sisted of twb grades, — ^béef cattle and stock cattle. It was believed 
that of the; former there were 9,000 head, and the Cattle Company 
so guarantied. The price of $25 per head for the whole herd was 
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agreed upon on that basis. The beef cattle were more valuable 
than the stock cattle. The testimony on behalf of the appellees is 
that, but for the guaranty that there were 9,000 head of the beef 
cattle, they would hâve paid no more than $23 per head for the herd. 
It must be borne in mind that this provision for the forfeiture of 
$20 per head for shortage in the stipulated number of beef cattle 
does not provide for gênerai damages for breach of the contract. 
It does not relate to the stock cattle, nor does it contemplate dam- 
ages for failure to deliver the full 30,000 head. If, for instance, 
there had been a delivery of 9,000 head of beef cattle under the con- 
tract, and no other cattle whatever had been delivered, the provision 
in the contract for forfeiture would not hâve applied to such a 
breach. There is no ground for the contention that the provision 
requiring the Cattle Company to pay the appellees $20 per head for 
ail the beef cattle that fell short of the 9,000 head so guarantied is 
équivalent to a rebate from the purchase price upon the theory that 
the stock cattle were less valuable than the beef cattle. The facts 
fully contradict this theory. It is proven that at the stipulated price 
of $25 per head the appellees, although they received less than the 
stipulated number of cattle, received better cattle than their con- 
tract called for. The number of cattle actually found to be in the 
herd, instead of 30,000, was about 16,000 head, but the proportion 
of beef cattle to the stock cattle in the herd as delivered was much 
greater than the proportion contemplated in the contract. By the 
terms of the contract considerably less than one-third of the herd 
were to be beef cattle. As the cattle were actually delivered, nearly 
one-half were beef cattle. It is apparent, therefore, that there was 
no damage to the appellees by reason of the disparity in value be- 
tween the stock cattle and the beef cattle which they had received; 
on the contrary, that disparity was to their advantage. The bill 
allèges, it is true, that the cattle under the contract possessed "a 
spécial and peculiar value" to the appellees, "which could not be 
adequately compensated for in money damages." This averment is 
evidently inserted for the purpose of showing that the case is one 
for spécifie performance. It does not relate to the beef cattle es- 
pecially, but to the whole number of cattle contracted for. There 
is no averment in the bill that the beef cattle possessed spécial value 
to the appellees, and there is no allégation upon which it may be 
predicated that the appellees sustained spécial damages for the fail- 
ure to deliver the beef cattle, or any damages other than those 
which resulted from the increase in value of the cattle. Not only is 
there no such averment, but there is no évidence whatever of such 
damage. It appears from the testimony that more than one-half of 
the beef cattle which were received by the appellees under the con- 
tract were, immediately upon delivery to them, at différent times, 
consigned to the market at Chicago ; and one of the appellees testi- 
fied tlaat no more than 1,000 head of them were used in filling their 
contracts with the Indian agencies, and that the appellees were not 
damaged, so far as their beef contracts were concerned, by the fail- 
ure of the appellants to deliver the remainder of the 9,000 head. The 
provision for the payment of $20 per head for each head short of 
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the 9,000 did net provide, therefore, for actual damages, or for an 
équitable compensation to the appellees in case of a breach of the 
guaranty, in any view of a possible: deficjency in the guarantied num- 
ber of the beef cattle. It can readily be seen, for instance, that, if 
one-half of the 16,000 head delivered had been beef cattle, there 
would hâve been a shortage of i,ooO beef cattle under the contract, 
involving a forfeiture of $20,000 for a breach which would hâve oc- 
casioned rio damage whatever to the appellees ; or, if the 16,000 
head delivered had been ail stock cattle, and there had been a total 
failure to iurnish any beef cattle whatever, the forfeiture would hâve 
been $180,000, a sum vastly in excess of any possible damages. In 
short, it is évident, undér the facts of the case, that the appellees 
could sustain no injury from the breach of the guaranty, except that 
which resulted from the incrëàse in the value of the beef cattle dur- 
ing the season of 1897, — a contingency that was not foreseen, the 
amount of which increase could not be pre-estimated, and which the 
référée has foUnd was in fact $5 per head, a siim grossly dispropor- 
tionate to the stipulated forfeiture. The agreement can be regarded 
in no other light, therefore, than as a stipulation for a penalty. It 
calls for the payment of a sum of money greatly in excess of the 
actual damages, and it is a case where the damages could hâve been 
easily ascertained by proof of the market value of the cattle at the 
time of the breach of the contract. Such agreements the courts 
uniformly refuse to sustain, leaving the paî^ty injured by the breach 
to his remedy at law for the recovery of his actual damages, i Suth. 
Dam. 490. 

But whether the agreement in this instance is strictly one for a 
penalty or for liquidated damages is not material. In either case it 
is made void by the Code of Montana (sections 2243, 2244), which 
enacts that a contract by which the amount of damages to be paid 
or other compensation to be made for breach of obligation is de- 
termined is to that extent void, except that "the parties to a con- 
tract may agrée upon an amount which shall be presumed to be the 
amount of damages sustained by a breach thereof, when, from the 
nature of the case, it would be impracticable or extremely difïicult 
to fix the actual damage." There is nothing in the record to show 
that the damage to the appellees by reason of the breach of the 
guaranty in this case could not hâve been ascertained without diifi- 
culty. The only élément of dama;ges from the shortage in the num- 
ber of the beef cattle was the difiference between the contract price 
and the market price at the time of delivery. The appellees had no 
légal excuse, therefore, for refusing to pay the $23,325 which was 
due under the contract upon the delivery of cattle on October 22d. 
They had no right to withhold the money, or to apply it on their 
claim for damages. Their damages, if any they sustained under 
the contract, had not been liquidated. By refusing to make the 
payment, they violated a material provision of their agreement. 
Their refusai to pay justified the appellants in declining to make 
further delivery of cattle, and it eflfectually bars them now from suing 
in equity for the spécifie performance of the contract. 

It is said, however, that the appellants failed to avail themselves 
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of the right to question the riiling of the court below by their omis- 
sion to take proper exception to the findings of the master in chan- 
cery. The case of Kimberly v. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 
355, 32 L. Ed. 764, is cited in. support of the doctrine that, where 
parties hâve consented to a référence to a master to hear and dé- 
cide ail the issues of the case, and report his findings, both of fact 
and of law, "his déterminations are not subject to be set aside or dis- 
regarded at the mère discrétion of the court." It is true that the 
court in that case remarked that such findings, "like those of an in- 
dependent tribunal, are to be taken as presumptively correct, sub- 
ject, indeed, to be reviewed under the réservation contained in the 
consent and order of the court, when there has been manifest error 
in the considération given to the évidence or in the application of 
the law, but not otherwise." It is not necessary, however, in the 
case at bar, to détermine what vi^ould hâve been the efifect of a 
failure to take exception to the findings of the master upon a ques- 
tion of fact, or his omission to make material findings of fact. It is 
sufficient to point to the fact that the exception to the construction 
given by the court to the ninth clause of the contract was taken in 
apt time within the rule indicated in Kimberly v. Arms. After the 
report of the master was filed, the appellants filed in the circuit court 
proper and spécifie exception to the master's conclusions of law 
upon the very ground which is involved in the foregoing discussion, 
and upon the contention that the only damages which the appellees 
could be allowed were to be computed upon the différence between 
the market value of the cattle at the time of the delivery and the 
price which was agreed to be paid. Eq. Rule 83 ; Hatch v. Railroad 
Co. (C. C.) 9 Fed. 856; Jennings v. Dolan (C. C.) 29 Fed. 861; 
Fidelity Insurance &. Safety Deposit Co. v. Shenandoah Iron Co. 
(C. C.) 42 Fed. 372. 

The decree will be reversed, and the cause remanded, with in- 
struction to dismiss the bill. 



BLYTHE CO. v. HINCKLEY et al. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1901.) 

No. 661. 

Appeal— Questions Reviewablb. 

An appeal in equity brings up the whole case, and any matter of law 
apparent on the face of the record is open to the considération of the 
court. The appellee may Insist on a ground of demurrer to sustain a 
decree dismissing the bill, although such ground was overruled by the 
court below. 

Bill op Rbvibw— Time pob Filing. 

Under the settled rule of courts of equity of the United States that a 
bill of review must be filed within the time allowed by statute for au 
appeal, an attempted appeal to the suprême court In a case in which no 
appeal to that court is allowed by law does not operate to suspend the 
running of fhe time within which a bill of review may be filed, and such 
bill must be filed within the six months allowed for takiug an appeal to 
the circuit court of appeals. 
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Asppeal ïroni the Circuit Court of the United States for the North- 
eta District of California. 

Thls Is an appeal from the judgment of the circuit court dismissiiif; 
a blll flled therein to revlew a pro confesso decree of the siime court 
entered December 22, 1887, for alleged errors appearing upon the face of tlie 
record. The suit which was the foundation of the proceedings in the court 
below was one branch of the long-pendlng contest over the large estate left 
by the late Thomas H. Blythe, and was initlated in the circuit court by the 
flling on the Sd day of December, 1895, by John W. Blythe, alleglng himself 
to be a citizen of the state of Kentucky, and Henry T. Blythe, alleglng him- 
self to be a citizen of the state of Arkansas, against Florence Blythe Hinck- 
ley, Frederick \V. Hinckley, her husband, and the Blytlie Company, therein 
alleged to be cltisiens of Califomia, of a complaint entitled, "Complaiut to 
Quiet Tltle/" In which it Is alleged th^t the plaintifCs are the owners, as ten- 
ants in common with each other, of that certain pièce of land situated in the 
city and çpunty of San Francisco known as the "Blythe Block," "and also 
ail those varions tracts and parcels of land in the county of San Diego, 
state of Califoirnia, amounting in ail to forty thousand acres of land, more or 
less, and standing of record in the county recorder's office of said San Diego 
county in the name of Thomas H. Blythe, now deceased"; that the défend- 
ants to the suit claim that they hâve or own adversely to the plaintilïs some 
Interest in the property, which claims the plaintiffs allège are false and 
grouhdless, and constitute a cloud upon the plaintiffs' title. ïhe prayer of 
the complaint Is that the défendants be required to set forth and produce 
thelr claims, and that it be adjudged by the court that the défendants to the 
suit hâve no right or title to any part of the property described, and the plain- 
tiffs' alleged title be adjudged good and valld as against the défendants, and 
each of them. Seven days thereafter the complainants in that suit filed au 
amended complaint containing, in addition to the allégations of the original 
complaint, the averments that the Blythe Company is a corporation organized 
and existlng under the laws of the state of Califomia, and having its office 
and principal place of business in the city and county of San Francisco, and 
that each of the défendants is a résident of the Northern district of Cali- 
fomia, and that at the time of the commencement of the suit neither one of 
the parties was in possession of any part of the, lands involved therein. 
Upon this amended complaint a summons was issued, and on December 21, 
18!», served upon George W. Towle, Jr., attorney for the Blythe Company, 
and personally served upon the défendants Florence Blythe Hinckley and 
Frederick W. Hinckley, her husband. The Blythe Company answered the 
amended bill on the 28th day of December, 1895, in which answer, after 
denying, among other things, that the plaintiffs, or either of them, are the 
owners or tenants in common with each other, or otherwise, of any part of 
the lands in controversy, "as and for a cross complaint of défendant the 
Blythe Company against said plaintiffs, John Wesley Blythe and Henry 
Thomas Blythe, a,nd each of them," allèges, among other things, that the 
Blythe Company is the owner of the lands in controversy; that no part of 
them was in the possession or control of any party to the suit at the time 
of the commencement of the action; that the plaintiffs, John Wesley Blythe 
and Henry Thomas Blythe, claim some Interest therein adverse to the alleged 
ownership of the Blythe Company, which claims the cross complainant 
allèges to be false and groundless, and prays judgment accordingly against 
the plaintiffs, and also "that it be adjudged herein that défendants Florence 
Blythe Htackley and Frederick W. Hinckley, her husband, are not, and that 
neither of said défendants is, the owner of or the holder of any interest in 
the lands in said complaint described, or any thereof ; that the défendant the 
Blythe Company hâve judgment that it is the owner of said lands in said 
complaint described, and ail thereof." On the 30th day of December, 1895, 
Florence Blythe Hinckley and Frederick W, Hinckley appeired specially, 
by l^ye of the court, and moved to quash the service of summons issued 
npon the amended complaint, on the ground that the suit was one that is 
only cognizable in a court of equity, and tli.it the proper process to be issued 
In such a suit Is that of subpœna. That motion was granted February 10, 
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1896. Thereafter a subpœna was issued upon the amended complaint and 
served upon the défendants Hlnekley, who on November 2, 1896, entered a 
gênerai appearanee to the suit, and on December 14, 1896, flled a plea in bar 
thereto, alleglng that the statemeut in the amended bill of complaint that 
the complainants are the owners, as tenants in common with each other, 
of the lands therein described, is based solely upon the elaim that tbey are 
the lawful heirs and next of kln of Thomas H. Blythe, deceased, and that 
upon his death they inherited and acquired by succession the title to the 
real property described in the bill of complaint. The plea alleged that 
Thomas H. Blythe died intestate in San Francisco on the 4th day of April, 
1883, and that at and before his death he was a citizen of the United States, 
and the owner of the real estate in controversy. It then proceeds to set 
forth In détail the probate proceedings in the superlor court of San Fran- 
cisco in the matter of the estate of Blythe, and the proceedings of that court 
upon the pétition of Florence Blythe under the provisions of section 1664 
of the Code of Civil Procédure of California, in which proceedings it was on 
October 22, 1890, adjudged and decreed that Florence Blythe (subsequently 
Florence Blythe Hinckley) was the child of Thomas H. Blythe, deceased, and 
that he legally adopted her as his lawful ehild and heir, and that as such she 
was the owner of ail the estate of Thomas H. Blythe, deceased, wherever 
situated, and the only person entitled to hâve and receive distribution of his 
estate. The plea also recited proceedings on appeal to the suprême court 
of the State from that judgment, and Its atflrmance by the suprême court, 
and also the subséquent proceedings in the probate court, resulting in a 
decree distributing the estate of Thomas H. Blythe to Florence Blythe Hinck- 
ley; an appeal from that decree to the suprême court of the state, and its 
affirmance. The plea further alleged that on December 4. 1894, and prior 
to the commencement of the suit in which it was interposed, the possession 
of the whole of the property in controversy had, dnder that decree of distri- 
bution, been delivered to Florence Blythe Hinckley, since which time she 
has continued in its actual possession; and the plea prayed the judgment 
of the court In the premises. It was not by the complainants set down for 
argument, nor was issue .loined thereon by them; but on January 14, 18.97, 
they filed in the suit, by leave of the court, a "second amended and supple- 
mental bill in equity," in which" they omitted ail référence to any of the 
property except the Blythe Block, and in which they alleged that Boswell 
M. Blythe, a citizen of California, and résident at Downey, in that state, was 
one of the heirs at law of Thomas H. Blythe, and was entitled to hâve some 
share in his estate, but by reason of his citizenship he could not be joined 
as complainant in the bill, and he was therefore made a défendant, in order 
that his rights might be proteeted; and this second amended and supple- 
mental biU proceeded to set forth the substance of the proceedings in the 
state courts with respect to the estate of Thomas H. Blythe, substantially 
as contained in the plea of Florence Blythe Hinckley and Frederick W. 
Hinckley, and alleged further that the défendant Florence was born in Eng- 
land, the bastard child of an unmarried woman; that at the time of her 
blrth her mother was a résident of England, and a subject of Victoria, queen 
of Great Brltain and Ireland; that she remained in England at ail times 
until after the death of Thomas H. Blythe; that she came to California for 
the first time in 1883; that she was then an infant, about 10 years of âge, 
inéligible to become a citizen of the United States, and when she arrived in 
California was a nonresident alien. The second amended and supplemental 
bill then refers to the treaty of 1794 between Great Brltain and the United 
States, sections 17 and 22 of article 1 of the constitution of the State of 
California, and sections 671, 672, and 1404 of the Civil Code of California, 
relating to the rights of foreigners and aliène to take real estate by succes- 
sion as heirs at law of deceased citizens of the state, and then allèges, in 
varions forms, tljat the superior court of San Francisco was wlthout jurisdic- 
tlon to adjudge or decree that Florence Blythe was capable of inherlting the 
real estate as heir at law of Thomas H. Blythe; that at the time of the com- 
mencement of the suit neither party thereto was in possession of the land 
situated in San Francisco, but that the same was in the possession of the 
public administra tor of that city and county; that on October 26, 1894, the 
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superior court of the clty and eouaty of San Francisco entered a decree 
o£ distribution, wherein ail tlie real property belonglng to the estate of 
Tljouafta H. Blyttie, deceased, was distributed to Florence Blythe Hinckley, 
and that on December 4, 18M, possession thereof was delivered to her; that 
the property situated in San Francisco is covered with stores and tene- 
ments, "which are much used and in grcat demand as places of business, 
yielding a monthly rental of about $12,000, whlch the défendant Florence 
receires each month; that on January 18, 1S&6, the superior court of the city 
and county of San Francisco granted a final decree of distribution, wherein 
the resldue of the estate remaining in the hands of the public admlnistrator, 
amounting to ?89,842.&é (being the rents accrued f rom the real property), 
was distributed to the défendant Florence. The prayer of the second 
amended and supplemental blll is that the title of the complainants to the 
real estate be quleted, and that they be let into the possession thereof; that 
as to the défendants Florence Blythe Hinckley and Frederick W. Hinckley, 
her husband, an account of the rents and profits whlch had been received, 
or which might thereafter be received up to the final bearlng, by the de- 
fendant -Florence, or any one claiming under her, be taken, and, upon the 
comlng in of the report and the confirmation thereof, the amount be adjudged 
and deereed to the complainants. On the Ist day of February, 1897, the 
Blythe Company filed an answer to this second amended and supplemental 
bill, in which the material allégations thereof were put in issue, and the al- 
leged helrship of the grantors of the Blythe Company to the estate of Thomas 
H. Blythe set forth. 

On the 15th day of February, 1897, the défendant Florence Blythe Hinckley 
(her husband, Frederick W., having died on the 6th day of that month) ap- 
peared specially, by leave of the court, and made two motions: (1) A mo- 
tion to strike from the files the last-mentioned pleading of the Blythe Com- 
pany, on the ground, amoAg others, that it could not be determined there- 
from whether it was intended as an answer or a cross bill, or both an 
answer and a cross bill; that, if it was intended as a cross bill, no défend- 
ants were named; that it eontalned no prayer for a subpœna or for any pro- 
cess; and that it was not signed by counsel or by the Blythe Company. 
(2) A motion to strike out certain portions of the pleading» (In the event 
the first motion should be denied) on the ground, among others, that in the 
matter alleged it was attempted to Introduce a new controversy into the 
suit, and one whoUy distinct and separate from that mentioned and set 
forth in the. blll and a controversy between the défendant the Blythe Com- 
pany and the défendant Florence Blythe Hinckley, who were cltizens of the 
same state. The order of the court granting the défendant Florence Blythe 
Hinckley leave to appear and make thèse two motions eontalned the further 
order "that no further appearance in respect to said pleading so filed by 
said Blythe Company need be entered by said défendant Florence Blythe 
Hinckley until 10 days after her sollcitor herein is served with wrltten 
notice of the décision of the court on her said motion, and then only if said 
motion should not be sustained in whole or in part; and, for llke cause, said 
défendant is héreby granted ten days after her sollcitor herein is served with 
written notice of the décision of her said motion In which to enter a gên- 
erai and further appearance to said pleading, and to flle any further motion, 
plea, demurrer, Or answer In said suit In relation thereto, and then only if 
said motion should not be sustained." On the same day that the foregoing 
proceedlngs were had with respect to the pléadlngs of the Blythe Company, 
the défendant Florence Blythe Hinckley made a motion to dismlss the 
complainants' suit on the ground that the court had no jurisdiction of the 
cause of action stated in the bill of complaint, and because the défendant 
Boswell M. Blythe and the défendant Florence Blythe Hinckley were citizen» 
of the same state; that Boswell M. Blythe was interested wholly on the 
same side of the controversy In the suit with the complainants, and was 
therefore to be regarded as one of the complainants. On the 16th day of 
February, 1897, the Blythe Company, by leave of the court, filed in the suit 
a cross blll, making John W. Blythe, Henry T. Blythe, Boswell M. Blythe, 
and Florence Blythe Hinckley défendants thereto, therein alleging the same 
facts that it had theretofore alleged in its answçr to the second amended 
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and supplemental blU as the basis of Its alleged title to the lands in contro- 
versy and to the rents thereof, and therein also alleging the death since 
February 1, 1897, of Frederick W. Hlnckley, and praying that the process of 
subpœna be issued thereon and directed to the défendants named, and for a 
decree in favor of the Elythe Company for the possession of ttie lands de- 
scribed In the cross bill, together with the rents, issues, and profits thereof, 
and that the complainants John W. Blythe and Henry T. Blythe and the 
défendants Boswell M. Blythe and Florence Blythe Hinekley, and ail persons 
claiming by or through them, or any of them, be forever enjoined from as- 
sertlng any title to or interest in any part of the property in controversy 
adverse to the cross complainant. On the 26th day of February, 1897, the 
complainants John W. and Henry T. Blythe obtained from the court an order 
dismisslng the suit against the Blythe Company; but on the folio wing day, 
on the application of the solicitor for that Company, that order -was vacated, 
without préjudice, however, to a renewal of the motion by the complainants 
at any time, should they be so advised. Subpœnas were Issued on the cross 
bill of the Blythe Company, the return day of which was April 5, 1897, one 
of which was retumed to the court with the foUowing indorsement: 

"United States Marshal's Office, Northern District of California. 
"I hereby certify that I received the within wrlt on the first day of Mareh, 
1897, and personally served the same on the first day of March, 1897, on 
Florence Blythe Hinekley, by delivering to and leaving with Mrs. Harry 
Hinekley, an adult person, who is a résident of the place of abode of Florence 
Blythe Hinekley, said défendant named therein, at the county of Alameda, 
in said district, an attcsted copy thereof, at usual place of abode of said 
Florence Blythe Hinekley, one of said défendants herein. 
"San Francisco, March 2d, 1897. 

"Barry Baldwin, U. S. Marshal, 

"By H. M. Moffatt, Office Deputy." 

The other subpœnas were retumed by the marshal unserved as to the 
défendants John W. and H/enry T. Blythe; the marshal certlfylng thereor 
that, after due and diligent search, he was unable to find either of them 
in his district. On the 4th day of March, 1897, the solicitor for the Blythe 
Company stipulated that the complainants in the suit need not file their 
replication to the answer the company had interposed to the second amended 
and supplemental bill until the expiration of 10 days after notice had been 
glven by the Blythe Company that the replication was required. He also 
stipulated that the complainants need not plead or moTe to the cross bill 
filed by the Blythe Company until further notice from that company. On 
the 8th day of April, 1897, the Blythe Company procured an order that an 
alias subpœna issue upon its cross bill, directed to the défendants Blythe 
therein, and that service of the subpœna be made upon them by delivering a 
copy thereof to the solicitors who appeared for tlîem in the bills filed by 
them; and pursuant to that order sueh alias subpœna was issued, the return 
day of which was May 3, 1897, and was by the marshal served, in the 
Northern district of California, upon such solicitors, on the 9th day of April, 
1897, and was by hlm retumed on the 22d day of April, 1897, with his in- 
dorsement of such service thereon. The service of the subpœna on the 
complainants, John W. and Henry T. Blythe, to appear and answer the cross 
bill of the Blythe Company, was accompanied by a notice from its solicitor 
to the efCect provided for by the terms of his stipulation of March 4, 1897. 
No appearance having been entered by or for Florence Blythe Hinekley, 
in response to the subpœnas so issued and served, on or before the return 
day thereof, the solicitor for the Blythe Company caused to be entered on 
the 6th day of April, 1897, in the order book of the court, a rule taking the 
cross bill pro confesse as to Florence Blythe Hinekley; and on May 4, 1897, 
a similar order was entered in the rule book, taking the cross bill as con- 
fessed against John W. and Henry T. Blythe. Seven days prier to the entry 
of the last-mentioned order, however, to wit, on the 28th day of April, 1897, 
the solicitors for the complainants, John W. and Henry T. Blythe, served a 
notice on the solicitor for the Blythe Company that on May 3, 1897, they 
would move the court to set aside and resclnd the order entered on February 
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27, 1897, MfhicM vacated and set aside the prevlous order of February 26, 
1887, dlEBulssing thé sait as to the Blythe Company, and would move the 
court to jrelnstate and give force and effect to the sald prier order of dis- 
missal, and that the suit stand dlsmlssed as to the Blythe Company, and 
would also move the court to set aside the order of April 8, 1897, directing 
that the subpœna issued upon the cross bill of the Blythe Company be 
served upc>n the complainantSj John W. and Henry T. Blythe, by dellverlng a 
copy to their solieitor. On the 3d day of May, 18S>7, the complainants, John 
W. and Henry T. Blythe, petitioned the court for leave to appear speclally 
for the purpose of making thèse motions, which pétition was granted by an 
order which further directed "that ûo further appearance in respect to said 
pleading so flled by said Blythe Company need be entered by said complain- 
ants, John W. Blythe et al., untll 10 days after the solicitors of said com- 
plainants are served with written notice of thé décision of the court upon 
said motion, and then only if said motion should not be sustalned in whole 
or In part And, for the like cause, said complainants are hereby grantpd 
10 days after thelr solicitors are served with written notice of the décision 
upon their said motion in whlch to enter a gênerai and further appearance 
to said pleading, and to file any further motion, plea, demurrer, or answer 
in said suit in relation thereto, and then only if said motion should not be 
sustalned; and, It is further orderéd that à copy of this order be served upon 
the soliciter fcfr said the Blythe Company herein." When thèse motions 
were called for hearing on May 3, 1897, they were, upon the application of 
the solieitor for the Blythe Company, continued to May 10, 1897, on which 
day they were agaln called, ànd the motion to dismiss the suit as to the 
Blythe Company was heard; the solicitors for the complainants appearing 
and submitting arguments in Its support, and the soliciter for the Blythe 
Company appearing and submitting argument In opposition thereto; and 
thereupon leave was granted ,to both sides to file briefs. The motion to 
quash the sUbstltuted service was continued. On the same day, to wit, May 
10, 1897, the solieitor for the Blythe Company flled amendments to Its cross 
bill, and obtalned an order from the court that the cross bill should stand 
amended in the manner specifled, and the several parts specified be stricken 
therefrom and withdrawn. The changes made by thèse amendments in the 
cross bill consisted of the abandonment and withdrawal of ail référence to 
the property situated in San Diego county, and the dismissal of the cross 
bill as to Ihe défendant Boswell M. Blythe. On June 1, 1897, the complain- 
ants, John W. and Henry T. Blythe, by leave of the court, amended their 
second amended and supplemental bill by striking eut the name of Boswell 
M. Blythe as a party défendant, butJeavlng therein the allégation as to bis 
being an heir of Thomas H. Blythe, deceased, with this explanation: "But 
as the sald Boswell M. Blythe résides ont of and beyond the jurlsdiction of 
the court your orators state the facts concerning him." No new rule taking 
the cross blU as «amended pro confesse was entered in the rule boek; but on 
July 1, 1897, the solieitor for the Blythç Company flled bis own affldavit, 
showing that the subpœna issued on the cross bill was served on Florence 
Blythe Hinckley, in the Northern district of California, on the Ist day of 
March, 1897; that no appearance had been entered by or for her, and the 
time for her appearance had not been enlarged; that a decree pro confesso 
had beeh entered in the rule book; that the alias subpœna issued upon the 
cross bill was served pursuant to the order of the court upon John W. and 
Henry T. Blythe, returnable on the first Monday of May, 1897; that no ap- 
pearance had been entered by or for them, and the time of their appearance 
had not been enlarged; and that a decree pro confesse had been entered in 
the rule book. Thereupon an order was entered by the court that the cross 
bill of the Blythe Company be taken pro confesso, and that the judgment 
and decree of the court be entered accordingly. 

On July 3, 1897, a decree in conformity with this order was entered in 
favor of the Blythe Company, and the court soon thereafter, and on the 
same day, âdjeumed for the term. The decree so rendered and entered 
adjudged, among other things, that the Blythe Company was at the time 
of the filing of its cross bill of complalnt, and still is, the sole owner of, and 
entitled to the immédiate possession of, the Blythe Block (speclfically de- 
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scribing it), together wlth the rents, Issues, and profits thereof, and that It 
be let into the immédiate possession of the property; that at the time the 
suit was commeneed by John W. and Henry T. Blythe none of the parties 
to the suit was in possession of any part of the property; that since the suit 
was commeneed Florence Blythe Hinckley wrongfully obtained possession 
of the Blythe Block, and now holds wrongful possession of the whole of it; 
that the property is of the value of more than $3,000,000, and Is occupied by 
more than 100 tenants, who pay monthly a stlpulated sum to Florence as 
i-ent therefor, and that the total amount of such rentals bas been and is the 
sum of $12,000 a mouth; that ail debts and claims agalnst the deceased, 
Thomas H. Blythe, hâve been fully paid from the rents, issues, and profits 
of the property; that the respondents to the cross bill, Florence Blythe 
Hinckley, John W. Blythe, and Henry T. Blythe, and ail persons claiming by 
or through them, or either of them, be, and they are, and each of them Is, 
forever enjolned from asserting any interest in the property adverse to the 
ownership of the Blythe Company; that Thomas H. Blythe was from the 
year 1855 to and including the 4th day of April, 1883, a citizen of the United 
States, and of the state of Califomia, and that during ail of that time he 
was a résident of that state, and was during ail of that time the owner and 
in possession of the Blythe Block, and was such owner and so possessed at 
the time of his death; that he died intestate, and leaving surviving neither 
father nor mother nor brother nor sister nor wife nor child nor issue nor off- 
spring; that he never entered into, made, or exeeuted any contract. marriage 
or otherwise, or did any act, wherein or whereby bis title to the property 
was in any wlse limited; that he was never married, and never adopted or 
legltimated any child; that he never, by any wrlting or writings signed in 
the présence of any witness or witnesses, or otherwise, or at ail, acknowl- 
edged himself to be the father of any child; that he never made or signed 
or exeeuted or subscribed any writing for the purpose of making, or witU 
the intent to thereby or otherwise or at ail make, any child his heir, or for 
the purpose of making any child, or with intent to thereby or otherwise or 
at ail cause any child to be, or to be considered as, his heir, and that he 
never signed any paper whereby any child was made his heir; that from 
the year 1873 to and including the day of his death he had and maintained 
in the city and county of San Francisco, but not elsewhere, a household and 
home and a family, consisting of himself and his servants, and that no 
child was ever received into such household or home or family, and that he 
never publicly acknowledged himself to be the father of any child, never 
received any child into his family, and never treated any child as if it was 
his legitimate child; that he never did, in the state of California or else- 
where, appear before the judge of any superior or other court with or at 
the same time as any child; that Florence Blythe Hinckley was born in or 
about the year 1873, the illegitimate child of an unmarried woman; that at 
the time of the begetting and of her birth her progenitors were, and for 
générations prlor thereto had been, each and ail subject to and subjects 
of Victoria, queen of the United Kingdom of Great Britain and Ireland, and 
then were, and for many générations prior to her birth had been, continu- 
ously résidents of the United Kingdom; that, prior to the death of Thomas 
H. Blythe, Florence Blythe Hinckley had not been, and no one of her pro- 
genitors had ever been, outside of the territorial limits of that kingdom; 
that the law of the state of California, as embodied in sections 230 and 1387 
of its Civil Code, is not, and never has been, the law in the United Kingdom 
of Great Britain, nor has there ever been in the United Kingdom any law 
of adoption, nor any law by which an illegitimate child could, by an acknowl- 
edgment in writing or otherwise, be instituted as or become the heir of a 
person, or any law by which an illegitimate child could be adopted as the 
child or heir of its putative father; that certain named persons were at the 
time of the death of Thomas H. Blythe his next of kîn and his only heirs 
at law, and that they, as such heirs at law, were entitled to inherit and 
suceeed to, and did inherit and succeed to, the Blythe Block, and that ail 
thelr right, title, interest, succession, and estate therein was prior to the 
Ist day of November, 1887, sold and conveyed to the Blythe Company in 
fee, which is now the sole owner thereof, and entitled to its immédiate pos- 
m F.— 63 
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sesslop, tojgeither with the rents, Issues, and profits thereof; and that each 
and ail pf the clalms of John W. Blythe, Henry T. Blythe, and Florence 
Biythé Hijiiikley are false and groundless. At the time this default decree 
■was enteré"! theré were pendlng belore the court, undetermlned, the foUow- 
ing of the motions hereinbefore meptloned: (1) The motion ot the défend- 
ant Florence Blythe Hlnckley to sti)ke from the files the answer of the 
Blythe Company to the complâînants' second amended and sùpplem entai 
blll; (2) the motion of the same défendant to strlke eut certain portions of 
the ans>ver of the Blythe Company; (3) the motion of the same défendant 
to dismïss tiie complalnants' siilt; (4) the motion of the complainants to 
dismlsB the suit as to the Blythe Company; (5) the motion of the complain- 
ants toq^aBh the substituted service of the subpœna Issued upon the cross 
biU. The flrst, second, thlrd, atid fonrth motions had been argued and sub- 
mittéd; thë last brlefs havlng beMi filéd on the first and second motions on 
Aprll SO, 1897, on the thlrd motion on May 22, 1897, and on the fonrth motion 
on Juné 25, 1897. 

The blli of review, from the Judgment dismissing which the présent appeal 
is taken, challenges the valldity of the subséquent proceedings in the cause, 
now to be mentioned: 

On the 7th day of July, 1897, Florence Blythe Hinckley presented to the 
circuit judge, in chambers, her verifled pétition for the vacation of the judg- 
ment of July 3, 1897, on the ground that she had never been served with 
any process, or received a copy of any process, issued upon the cross bill of 
the Blythe Company; that she had never seen nor received the cross bill, 
or a copy thereof; that no cross blll, or any copy thereof, or any process, 
or any copy of any process, had ever been delivered to her, or left at her 
dwelling house or usual place of abode, -with any adult person who was ever 
a member of or résident in her famlly. The prayer of her pétition was that 
the court "make an prder to set aside and vacate the order made by it ou 
the 3d day of July,' 1897, adjoumlng said court for the term sine die, to 
the end that this petltiouer may bave an opportunity to be heard upon her 
application to set aside the judgment hereinbefore stated to hâve been 
entered against her; that this court set aside and vacate the judgment so 
entered against your petltloner on the 3d day of July, 1897; and that ail 
proceedings uppa and under such judgment be stayed." The pétition was 
supported by affldavits of her sollcltors to the effect that prier to July 6, 
1897, they had no knowledge that a subpœna or any other process had ever 
been issued upbn the cross blll flled by the Blythe Company; that they had 
no knowledge or information that à default had been entered against Flor- 
ence Blythe Hinckley, or that an orâer had been made that the cross bill 
should be taken pro confesse. At the same time and place, to wit, July 7, 
1897, John W. and Henry T. Blythe presented to the judge their motion "to 
vacate the decree of July 3, 1897, against the complalnants and in favor of 
the Blythe Company, and ask that the order of adjournment of July 3, 1897, 
be set aside, and that it can be opéned, and complainant be granted leave 
to présent affldavits in support of its motion." Upon thèse proceedings the 
judge thereupon caused the court to be opened, and to be entered in the min- 
utes of the court the following: 

"Wednesday, July 7, 1897. 

"Good and sufflcient reasons appearlng therefor, the order of adjournment 
of this court sine die entered July 3, 1897, was this day, by the Honorable 
William W. Morrow, Circuit Judge, ordered vacated and set aside. Court 
was thereupon opened for the transaction of business. Présent: Honorable 
William W. Morrow, Circuit Judge; Southard HofCman, Clerk; and Barry 
Baldwln, Marshal. 

"John W. Blythe et al. vs. Florence Blythe Hinckley et al. (No. 12,144.) 
"Order Staying Proceedings Under Decree of July S, 1897, Etc. 

"In the above-entitled cause, application for relief having been made on 
behalf of the défendant Florence Blythe Hinckley, and a pétition and afflda- 
vits havlng been filed on her behalf, and counsel for ail the parties hereto 
being présent, and having been heard, and Mr. Towle, counsel for the Blythe 
Company, having objected to the setting aside of the order of July 3, 1897, 
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adjourning this court sine die, and to the opening of the court tlils day, and 
to any proceedings wliatsoever, for want of jurisdiction, and liavlng resei-ved 
ail objections, and it appearing that the decree entered July 3, 1897, herein, 
against tie défendant Florence Blythe Hinckley, was inadvertently made 
and entered, and upon a misunderstanding as to the facts as to service of 
process upon her, which would not hâve been done but for such misunder- 
standing: Now, therefore, It is hereby ordered that sald order adjourning 
this court for the term be, and the same is hereby, set aside, and the de- 
fendant Florence Blythe Hluckley is permitted to file her said pétition and 
afiidavits, and the hearing of the same is continued until the flrst day of the 
next term of this court, and ail proceedings upon the decree of July 3d, 
1897, are hereby stayed until the further order of the court, and ail matters 
relating to said decree are hereby reserved until the further order of the 
court. Mr. L. D. McKisick and Mr. E. B. Holladay, counsel for the complain- 
ants herein, moved the court for leave to file afiidavits and motion on behalf 
of complalnants to set aside said decree of July 3, 1897, herein, which motion 
"was granted; and, said affldavlts and motion havlng been filed, it was or- 
dered that the hearing of said motion be, and hereby is, postponed to the 
first day of the next term of this court." 

The first day of the succeeding term of the court was July 12, 1897, at 
which time the hearing of the pétition of Florence Blythe Hinckley and the 
motion of John W. and Henry T. Blythe was continued to August 3, 1897. 
On the 22d of July, 1897, the Blythe Company filed a pétition asking that 
the minutes of July 7, 1897, be corrected by expunging therefrom ail of the 
entries made therein on that date; and on July 28, 1897, Florence Blythe 
Hinckley filed a notice of motion to vacate the pro confesso decree, together 
with the rule taking the same pro confesso, as also the order of the court 
directing the entry of the decree, upon various grounds, a copy of which 
was served upon the solicitor for the Blythe Company; and on the same day 
she filed a notice of motion for leave to amend her pétition of July 7, 1867, 
together with a statement of the proposed amendments, and an afHdavit 
that a copy thereof had been served upon the soliciter for tlfe Blythe Com- 
pany. On July 30, 1897, the Blythe Company procured an order granting it 
leave to appëar specially to object to any proceedings being had upon the 
pétition and motion of July 7, 1897, and on the Slst of July, 1897, filed its 
objections thereto. On the 2d day of August, 1897, John W. and Henry T. 
Blythe filed a notice of motion to vacate the pro confesso decree, supported 
by aflïdavit On August 3, 1897, the pétition of Florence Blythe Hinckley 
to file amendments to her pétition of July 7, 1897, was granted, and at the 
same time the objection of the Blythe Company that nelther the complaln- 
ants nor the défendant Florence Blythe Hinckley was properly before the 
court was reserved by the court for future considération and détermination. 
The court thereupon set the hearing of the pétition and motions for August 
12, 1897, and on the 6th day of August granted the Blythe Company leave to 
appear specially to the amended motion of John W. and Henry T. Blythe, and 
to the motion and amended pétition of Florence Blythe Hinckley. On 
August 9, 1897, the company filed its objections, and on August 12th, reserving 
ail of its objections, filed its answers to the pétition and motions of Florence 
Blythe Hinckley and John W. and Henry T. Blythe. On the 6th day of 
December, 1897, the court made and caused to be entered orders granting the 
pétition and motions of Florence Blythe Hinckley and John W. and Henrj- 
T. Blythe; denying the motion of the Blythe Company to correct the min- 
utes of July 7, 1897; and granting the motion of Florence Blythe Hinckley 
to dismiss the original suit as to her. The opinions of the circuit court in 
support of thèse rulings wlU be found reported in 84 Fed. 228, 245, 246. 
After the court so ordered the dlsmissal of the suit, It gave leave to the 
complalnants, John W. and Henry T. Blythe, *'to amend their bill, upon the 
understanding that it would not necessitate any further argument, but 
should be subject to the prier motion to dismiss the second amended and sup- 
plemental bill, and to the order for a final decree entered thereon." Ac- 
cordingly, on December 22, 1897, the complalnants filed their "third amended 
and supplemental bill in equity." This bill was substantlally the same as 
that Immedlately preceding, though it set up reasons why an action at 
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la"w woûld not be an adéquate remedy, and ampllfled certain matters alleged 
to 'bea.T on the Jurlsdictlon of the state courts. Between December 6 and De- 
cèmber 22, 1897, to Wit, on tbe 16th day of that month, the court made and 
caUSéd to be entered an order denying the motion of Florence Blythe Hinek- 
ley to strlké from the files the answer of the Blythe Company to the second 
amea^e^ ftlld suppletoentàl bill of John W. and Henry T. Blythe, and on the 
same dftt- to ''^it' Peeembér 16, 1897, made and caused to be entered an order 
denyJftg the motion cf the complainants to dismiss their suit as to the Blythe 
Corbpany, and vacating its order granting John W. and Senry T. Blythe 
leaye to appear specially to the Cross blll. On the 22d day of December, 
1897, the court gave judgment, amended January 20, 1898, by which the court 
annulled the pro confesse decfee of July 3, 1897, as well as the orders entered 
in the raie book of the court on Aprll 6tii and May 4th, respectively, that 
the cross bill be taken pro confesse, as also the orders of the coui-t of July 
1, 1897, tp the same efCect, and dismissing the original and amended com- 
plaint of the complainants, as well as tiiéir amended and supplemental bills, 
"for Want of either fédéral or equlty ;)urlsdiction, and without préjudice to 
complainants' right to bring or màlntaln an action at law," and deereeing 
that "the pleading of the Blythe Company flled on December 28, 1895, and 
styled, 'Answer of the Blythe Company to the Amended Oomplaint,' praying, 
among other thlngs, for relief agalnstthe défendant Florence Blythe Hinck- 
ley, and also the pleading of the Blythe Company flled on February 1, 1897, 
styled, 'Answer of the Blythe Company, a Corporation, to the Second 
Amended and Supplemental Bill of Complaint of John W. Blythe aud Henry 
T. Blythe, Complainants,' praying, among other matters, for relief against 
the défendant Florence Blythe Hlnckley, be* and the same are, flnally dis- 
missed, so far as they, or either of them, constitute a cross bill or cross com- 
plaint against any party to the cause, and that the pleading of the Blythe 
Company flled on the lOth day of February, 1897, styled, 'Cross Bill of Com- 
plaint in Bquity of the Blythe Company,' together wlth the amendments 
made thereto, be, , and the same is hereby, flnally dismissed as against eacli 
and ail of the" parties named therein as défendants, and in ail respects and 
in every particular," and further deereeing that "the said Florence Blythe 
Hinckley has paid into court for the Blythe Company the costs imposed 
apon her as a condition of settlng aside said decree in favor of the Blythe 
Company, and has complled io aHi respects with the orders of the court in 
relation to the terms of the settlng as,ide of said decree," and directing that 
such decree be entered and enroUed as and for a final decree. From the 
decree so entered, the Blythe Company, as well as John W. and Henry T. 
Blythe, appealed to the suprême court, both of which appeals were by that 
court dismissed,^ — that of the Blythe Company on the 9th day of January, 
1899. The mandate following the disposai of that appeal was flled in the 
court below on the 17th day of May, 1899. On the 5th day of September, 
1899, the présent bill to review the decree of December 22, 1897, for errors 
of law appearing therein, was flled by the Blythe Company in the court 
below, to which bill the défendant Florence Blythe Hinckley demurred, as 
did also the défendants John W, and Henry T. Blythe, which demurrers, 
except In so far as the demurrer of the défendant Florence Blythe Hinckley 
was based upon the complainants' - lâches, were sustained, and a decree 
accordingly entered on the 9th day of November, 1900. dismissing the bill of 
reyiew, from which the présent appeal was taken. 

George W. Towle, Jr., and Lorenzo S. B. Sawyer, for appellant. 

Robert Y. Haynes, W. H. H. Hart, and S. W. & E. B. Holladay, 
for appellees. 

. Before GILBERt and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

It is contended on the part pf the appellee Hinckley that the bill 
of review was filed too late. That objection was stated in several 
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différent forms in her amended demurrer. Varions other grounds of 
demurrer were also taken by her, ail of which, in the opinion of the 
court sustaining the amended demurrer aind directing the dismissal 
of the bill, were sustained, except that of lâches, which, in the opin- 
ion, was overruled; and for this reason it is claimed on the part of 
the appellant that this court cannot consider the objection that the 
bill of review was iàled too late, inasmuch as there is no appeal by 
Florence Blythe Hinckley. The answer to this is that there was no 
occasion for any appeal by her, for the reason that the decree was 
altogether in her favor; it having dismissed the bill of review, with 
costs in favor of the demurrant. In equity an appeal brings up the 
whole case, and any matter of law apparent upon the face of the bill 
of review is upon such an appeal open to the considération oî the 
court. If the decree dismissing the bill of review was right, it should 
be aiifirmed, regardless of the reasons assigned by the court for its 
judgment. Many a right judgment is given for a wrong reason. 
The rule is well settled in courts of equity of the United States that 
a bill of review must ordinarily be filed within the time iimited by 
statute for taking an appeal from the decree sought to be reviewed, 
where, as hère, the review sought is not founded on matters discov- 
ered since the decree. Thomas v. Brockenbrough, lo Wheat. 146, 
6 L. Ed. 287; Whiting v. Bank, 13 Pet. 6, 10 L. Ed. 33; Kennedy 
v. Bank, 8 How. 586, 12 L. Ed. 1209; Clark v. Killian, 103 U. S. 
766, 26 h. Ed. 607. It was recently ruled by this court in the case 
of Reed v. Stanley, 38 C. C. A. 331, 97 Fed. 521, that where a party 
against whom a decree has been entered by a circuit court of equity 
has no right of appeal therefrom to the suprême court, either be- 
cause no question appealable to that court was in issue, or because 
he failed to hâve a question of jurisdiction involved certifîed during 
the term at which the decree was entered, and his right of appeal is 
therefore Iimited to an appeal to the circuit court of appeals, the 
time within which he may file a bill of review is Iimited, by analogy, 
to the six months allowed by statute for taking an appeal to that 
court. In the présent instance the decree sought to be reviewed was 
entered on the 22d day of December, 1897. From that decree the 
présent complainant, the Blythe Company, sought and was allowed 
an appeal to the suprême court on the loth day of February, 1898, 
and from that decree the complainants in the original bill, John W. 
and Henry T. Blythe, also appealed to the suprême court. The ap- 

?eal of the Blythe Company was dismissed by the suprême court 
anuary 9, 1899 (172 U. S. (Î44. I9 Sup. Ct. 873, 43 L. Ed. 1183), 
whose mandate was filed in the lower court on the I7th day of 
the following May. The appeal of John W. and Henry T. 
Blythe was dismissed by the suprême court on the 3d day of 
April, 1899. 173 U. S. 501, 19 Sup. Ct. 497, 43 E. Ed. 783. 
The bill of review was not filed until the 5th day of September, 
1899,— more than six months after the entry of the decree of De- 
cember 22, 1897, and more than six months after the dismissal of 
the appeal of the Blythe Company by the suprême court, but less than 
six months after the filing of the suprême court 's mandate in the cir- 
cuit court. Each of the appeals mentioned was dismissed for want 
of jurisdiction of the subject-matter by the suprême court. Thfi 
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appeal, hçxn the deçree of December 22, 1897, gîven by law fo tVie 
àgg'rievjça parties, was that provided for by the act of March 3, 1891, 
cre^tiug me circuit courts of a,pipeals, entitled "An act to establish 
circuit courts of appeals and to defirie ànd regulate in certain cases 
the jurisdiction of courts of the United States, and for other pur- 
poses," and was limited by that act to six months froni the entry of 
the decrèe. If it be conceded that the time during which the at- 
tempted appeal of the Blythe Company from the decree to the su- 
prême court was pending cannol be counted, still the fact remains 
that the judgment of the suprême court dismissing the appeal to it 
was entered more than six months prior tO the fiiling in the court 
below of the bill of review. That judgment ended the appeal, what- 
ever its çharacter. Upon its rendition the appeal from the judgment 
of December 22, 1897, was noloriger pending. *'It was," as was said 
by the suprême cpurt in the CiaSe of Shibuya Jugiro, 140 U. S. 291, 
295, II Sup. Ct. 770, 35 L. Ed. 510, "none the less a final disposition 
ôî the case beeause at a subséquent date, under the rules and prac- 
tice of this court, a mandate would be sent down to the circuit court, 
showing the fact of the affirmance of its judgment." But we are 
also of the opinion that as the law did not give any appeal from the 
decree of December 22, 1897, to the suprême court, as was held by 
that court in the cases above cited, the attempted appeal therefrom 
by the Blythe Company was inefïectual for any purpose. It was a 
nuUity, and therefore could ftot stop or suspend the running of the 
time within which that Company was entitled to file a bill of review. 
Neither its action, nor that of the court of equity whose aid it was 
entitled to thus seek, was at ail hindered or embarrassed during the 
pendency of an attempted appeal which was whoUy unauthorized 
by law. It was, in efïect, so decided by this court in Reed v. Stan- 
ley, supra. The final decree there sought to be reviewed was entered 
by the circuit court in favor of the complainants in the suit on June 
18, 1896, 22 days after which, to wit, July 10, 1896, the term of the 
court expired. From that decree an appeal wastaken on the i6th 
day of December, 1896, by the défendants to the suprême court, upon 
the sole ground that the circuit court had no jurisdiction of the suit, 
which appeal was dismissed by the suprême court May 24, 1897, for 
the reason that under the provisions of the act of March 3, 1891, 
establishing the circuit courts of appeals (26 Stat. 826), no appeal 
could be taken unless the certificate as to the jurisdiction was grant- 
ed by the trial judge during the term at which the decree was entered. 
Merritt v. Bowdoin Collège, 167 U. S. 745, 17 Sup. Ct. 996, 42 L. 
Éd. 1209. The mandate of dismissal was received by the circuit 
court June 16, 1897. On, the next day a second appeal was taken 
to the suprême court by the défendants 'upon the ground that the 
cause involved "the construction or application of the constitution of 
the United States," which appeal was likewise dismissed by the 
suprême court (169 U. S. 551,' 18 Sup. Ct. 415, 42 L. Ed. 850), and 
the mandate certifying that disinissal was received by the circuit 
court March 28, 1898. Four days thereafter, to wit, on the ist day 
of April, 1898, a bill of review was filed, seeking the review and re- 
versai of the decree entered in the original suit on the i8th day 
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of June, 1896. An amendment to the bill of review was filed April 
II, 1898, in the circuit court; and on June 2, 1898, another amend- 
ment to the bill of review was filed therein, in which was stated the 
time occupied by the two appeals to the suprême court from the 
decree sought to be reviewed. In holding that the bill of review 
there in question was filed too late, this court said: 

"The record shows that în the case of Bowdoin Ck>llege v. Merritt the ques- 
tion of jurisdiction was in issue, was sustained by the circuit court, and a 
decree on the merlts rendered in favor of the complainants. The défendants 
to the suit thereupon had their élection either to hâve the question, of juris- 
diction certlfied by the circuit court, and appeal dlrectly to the suprême court, 
or to carry the whole case, Including the question of jurisdiction, to the 
circuit court of appeals. For the latter purpose the act of congress allowed 
them six months from the entry of the decree, and also made It an essential 
condition of a direct appeal to the suprême court that a certlficate of the 
circuit court be procured durlng the term at which the decree was rendered, 
to the eflfect that the question of the Jurisdiction of the court to render the 
decree was In issue. Without the making of such certiflcate, the right to 
appeal to the suprême court dld not exist at ail, as was expressly decided 
by the suprême court In the cases cited. When, therefore, the term at which 
the decree in the case of Bowdoin Collège v. Merritt was entered expired, 
without the procurlng of the necessary certiiicate, the opportunlty of the 
défendants to that suit to avail themselves of an appeal to the suprerne 
court on the question of jurisdiction was gone. The right to such appeal 
never had corne Into existence, and never thereafter could do so. The alter- 
native, however, given them by the act of March 3, 1891, to appeal the whole 
case, including the question of jurisdiction, to the circuit court of appeals, 
continued to exist for the period of six months from the time of the entry of 
the decree complained of. Within the time thus allowed by statute for an 
appeal from the decree the défendants tbereto were entitled, by analogy, to 
file a bill of review for the correction of auy error apparent upon the face 
of the record of the case in which the decree was entered. Within that time 
the présent bill of review was not filed. TJnder the act of March 3, 1891, 
as construed by the suprême court, there never came into existence any right 
on the part of the appellants to appeal to the suprême court from the decree 
in the case of Bowdoin Collège v. Merritt; that act having declared, în effect, 
that, unless the circuit court certified during the term at which the decree 
was rendered that the jurisdiction of the court to render the decree was In- 
volved, there could be no appeal to the suprême court In vlew of this 
législation, to permit the appellants to now bring up the decree complained 
of for re-examlnation by means of a bill of review would be to permit them 
to accompllsh indirectly what the act of congress bas prohibited them from 
doing dlrectly." 

In that case this court took no account of the time occupied by the 
two appeals to the suprême court from the decree there sought 
to be reviewed, for the reason, as appears from the opinion, that 
under the law no right of appeal to the suprême court ever existed, 
and therefore this court treated the attempted appeals there as 
wholly inefïectual for any purpose. The same thing must be true 
hère, where by the law no right of appeal to the suprême court was 
given from the judgment sought to be reviewed. 

Such cases as the présent and that of Reed v. Stanley, supra, are 
essentially différent from Ensminger v. Powers, 108 U. S. 292, 2 
Sup. Ct. 643, 2y L. Ed. 732 ; Kimberly v. Arms (C. C.) 40 Fed. 548 ; 
and others cited by the appellant. In Ensminger v. Powers the de- 
cree of the circuit court was entered against the plaintiffs in the 
suit on the 27th day of December, 1873, from which they, in the 
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exercise q{ a rîght given tliem by the law, appealed to tlie suprême 
court in January, 1874. On the I3th pf December, 1875, the ap- 
pçal was disiîjissed by the suprême court for the failure of the ap- 
pellants tp file and docket the cause in that court in conformity 
with its rules. The bill of review considered in Ensminger v. Pow- 
ers was not brought in the circuit court until the gth day of Sep- 
tember, 1876, — -more than two years after the decree of Ôecember 
27, 18731 .thereby sought to b6,:reviewed, was rendered. In over- 
ruling' tihè objection there^ madè, that the bill of review was not 
brought in time, the suprëniecpurt siaid: 

"But the appeal to thls court ^^^ as perïected by the glvlng of a bond for 
costs in January, 1874, and althou^h this court in December, 1866 [1875], 
dismissed the appeal for the faUiire of the appellants to flle and docket the 
cause in this court, yct the cause was out of the court below and in this 
court ùntll within two years before the bill in this suit was flled. The 
pendency 6t the appeal by Brldget Powers would hâve been a valid objec- 
tion to the flling or a bill of review by her for the errors in law now alleged, 
and inasmuch as the appeal was not heard on Its merits, but the prosecution 
of It was abandoned, we are of opinion that the bill of review was filed 
in time. While the appeal wàs pendihg hère, although there was no super- 
sedeas, the circuit court had no jurisdictlon to vacate the decree in pursuance 
of the prayer of a bill of review, because such an action was beyond its 
control. The time during which the control was suspended to await the 
orderly conduct o^f business in this court in regard to hearing the appeal is 
not to be reckoned against Bridget Powers in this case, although she jolned 
in the appeal. She was exerclsing a right in dolng so, and as the city of 
Memphis was the principal plaintiflf and appellant, and was endeavorlng to 
protect its tltle in fee, and thus her right as a lessee, It may very well bave 
been, as is alleged in the bill, that the appeal fell because the city refused 
to pay the necessary money for flling the transcript of the record. Being 
thus left to the protection of her own rights, she may wéll hâve concluded 
that a bill of review was préférable to the further prosecution of the appeal, 
when she had such good cause for that course, as now appears, although 
the same error mlght hâve been corrected if the appeal had been heard on 
the merits." 108 TJ. S. 302, 303, 2 Sup. Ct. 652, 27 L. Ed. 786. 

' The brpàd distinction between a case where the control of the 
circuit court over its decree by means of a bill of review is taken 
away by means of an appeal authorized by law, and a case such 
as that now before us, where the appeal attempted was whoUy un- 
authorized by law, and therefore nothing existed to take away 
the control of the court over its judgment by means of a bill of 
review, is sufficiently manifest, without élaboration. In the case 
of Kimberiy v. Arms, supra, it was held that the circuit court would 
not entertain a bill of review to vacate a decree from which the pe- 
titioners had prayed and been allowed an appeal to the suprême 
court, even though they averred in their pétition for leave to file 
the bill that they did not intend to perfect their appeal in the su- 
prême court. The decree which was there sought to be reviewed 
and set aside was one entered in the circuit court pursuant to a 
mandate of the suprême court. The défendants to the suit against 
whom the decree was thus rendered thereupon, and during the term 
of court at which the decree was given, prayed an appeal there- 
from to the suprême court, which was allowed upon their giving 
bond with sureties to be approved: by the court. Such appeal bond 
wâs duly executed and approved, after which the défendants peti- 
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tioned the court for leave to fîle a bill of review, in which they 
stated, among other things, "that it is not the purpose of défendants, 
as at présent advised, to perfect their said appeal by filing the rec- 
ord and docketing this cause in the suprême court, as required 
by the ruies of practice of that court." In respect to that aver- 
raent the court, in its opinion refusing leave to file the bill of re- 
view, said: 

"This averment does not, of course, amount to an abandonment of said 
appeal, nor to a definite purpose or intention to do so, but leaves tlie ques- 
tion of its further prosecution to the option of appellants. No new proceed- 
ings having been had in this court between the mandate of the suprême court 
and the decree based thereon, said appeal by défendants was, no doubt, 
improvldently taken and allowed. Still It bas the effect of transferring the 
cause, and the decree sought to be revievved, into the suprême court, where it 
will remain until heard and disposed of on the merlts, or dlsmissed, under 
the provisions of the ninth rule of said court, for appellants' fallure to file 
the record and docket the case." 

The appeal in that case was not a nullity, for it was taken from 
a final decree from which the statute allowed an appeal to the su- 
prême court. But, the decree from which the appeal was taken 
having been entered under and by virtue of a mandate of the su- 
prême court issued in pursuance of the judgment of that court dis- 
posing of a former appeal in the cause, it was an appeal which the 
suprême court would entertain only to the extent of ascertaining 
whether it was in accordance with its mandate. Thus, in Stewart 
v. Salamon, 97 U. S. 361, 24 L. Ed. 1045, ^^ is said that: 

"An appeal will not be entertalned by this court from a decree entered In 
the circuit or other inferior court in exact accordance with our mandate upon 
a prevlous appeal. Such a decree, when entered, is, in effect, our decree, 
and the appeal would be from ourselves to ourselves. If such an appeal Is 
taken, however, we will, upon the application of the appellee, examine the 
decree entered, and, if it conforma to the mandate, dismiss the case, with 
costs. If it does not, the case will be remanded, with approprlate directions 
for the correction of the error." 

Not one of the cases cited by the appellant holds that an at- 
tempted appeal in a case in which no appeal is by law allowed opér- 
âtes to suspend the running of the time during which a bill of re- 
view may be filed. 

Being of the opinion that the bill in the présent case was filed 
too late, we must affirm the judgment without regard to other 
questions argued by counsel. The judgment is affirmed. 



SEATTLB NAT. BANK v. PRATT. 

(Circuit Court of Appeals, Second Circuit. November 18, 1901.) 

No. 15. 

Corporations— Action against Stock hoi,ders— Limitation. 

Code Civ. Proc. N. Y. § 394, providing that an action against a stock- 
holder of a moneyed corporation, to charge hlm with a statutory llability, 
must be brought within three years, applies to an action brought in New 
york against a stockholder of a mortgage trust company of another state 
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: to ealorce a llablllty bnposed by the constitution and statutes of such 
stalîèi Wherè thie def enflant bas been durlng tbe entire perlod a résident 
of New York. 

In Error to the Circuit Court of the United States for the North- 
ern District of New Yorlc. 

This cause cornes hère upon a writ of error by plaintififs below to 
review a judgment of the circuit court, Northern district of New 
York, in favor of défendant below, after trial before the court without 
a jury. 103 Fed. 62. The action was brought to recover the addi- 
tional liability of a stockholder of a defunct Western farm mortgage 
trust Company under the laws of Kansas, and was disposed of by 
the court below on the ground that suit was not begun against dé- 
fendant, who had been at ail times a résident of this state, until more 
than three years after cause of action accrued. 

Buchâriân & Lawyer, for plaintiff in error. 

Patterson, Bulkeley & Van Kirk, for défendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND. Circuit 
Judgés. 

PER CURIAM. The facts, as the judge below found, bring this 
case within the décision of this court in Hobbs v. Bank, 37 C. C. A. 
513, 96 Fed. 396; Id., 41 C. C. A. 205, loi Fed. 75. A three-years 
statute was applied in that case, and, since certiorari was refused by 
the suprême court , the rule laid down in the Hobbs Case will be fol- 
lowed hère, viz. that such an action cannot be maintained against 
such stockholder in this state when action was not bégun until more 
than thrèe years after the cause of action accrued, and during that 
entirë period défendant was a résident of this state. 

Judgment affirmed, with costs. 



OBEGON SHORT LINE E. ÇO. v. POSTAL TEL,. CABLE CO. OF IDAHO. 

(Circuit CJourt of Appeals, Ninth Circuit October 7, 1901.) 

No. 680. 

1. Eminbi^t DpMAiN— Right tp Maintain Condkmnation Pbocebdings— Local 

Tblegkaph Company. 

The fact that a corporation, duly organized under the lawp of the state 
to construct and maintain a telegraph Une, Is subordinate or auxUiary 
to a corporation of another state which owns the greater part of its stocli 
and controls its management, or that its stock bas not been pald up, does 
not affect its right to maintain proceedings to condemn right of way for 
Its Une, under the statutes of Idaho. Where the plaintiff shows that It 
Is a corporation de facto of the state, the f urther right to contest ita 
authorlty to condemn land or to prosecute the objects of its organizatlon 
belongS to tbe state alone. 

2. Samk— Idaho Statutes— Use of Railhoad Right of Wat for Telegraph 

LiNK. 

The gênerai rule of law that a corporation having gênerai statutory 
authorlty to c^ndému pfopérty for a public use may condemn for such 
use propCTty which, Isialready devoted to another public use, where the 
second use wili not materially interfère with the flrst, Is not changed as 
to telegraph companies by Kev. St. Idaho, §? 5210, 5213, the flrst of 
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■whlch glres such companles the right to exercise the power of emlnent 
domain, and the second of which provicies that before property can be 
talsen for a public use it must be shown that the taliing is necessary to 
such use, and, if already appropriated to some public use, that the sec- 
ond use "Is a more necessary public use." Such statute by implication 
authorizes a second condemnation, and under it a telegraph company 
may condemn right of way for its line over the right of way of a rail- 
road, where the court finds that it is necessary, that it will not interfère 
wlth the use of the property for the purposes of the railroad, and that the 
second use is more necessary thau the first 

8. 8ame— Jddgment dp Condemnation— Sufficibnct. 

A judgment awarding to a telegraph company right of way for Its 
line over the right of way of a railroad, which désignâtes the height of 
the pôles, the manner of their érection, and the minimum distance they 
shall be placed from the railroad track, and requires the telegraph com- 
pany on notice to remove, at its own expense, the pôles from any portion 
of the right of way which may be needed by the railroad company, is not 
so indefinite as to require revision by an appellate court, and especially 
wbere there is no assignment of error directing attention to any particu- 
lar defect therein. 

4 Same— Adbquact of Damages Awabded. 

An award of ?500 damages to a railroad company as compensation for 
right of way for the construction of a telegraph line over its own right 
of way for a distance of 200 miles, where the court found that such line 
would not interfère with the opération of its road, and required the tele- 
graph company to remove any of its pôles which should at any time so 
interfère, is not so inadéquate that it will be dlsturbed by an appellate 
court on a writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the District of Idaho. 
For opinion below, see 104 Fed. 623. 

The défendant in error instituted condemnation proceedings to condemn 
to its use, as a right of way for the purpose of constructing and maintaining 
a telegraph line, a portion of the right of way of the plaintifC in error used 
and occupied by it for its railroad, extending longitudinally along the line of 
the railroad through Idaho from the boundary line of Montana, a distance 
of about 200 miles. In its complaint the défendant in error allèges that the 
land which it seeks to occupy will be one circular foot flve feet deep for each 
pôle to be erected; that it will not attach Its wlres or flxtures to any of 
the bridges or sti'uctures of the railroad company, and will not ereet any 
of its pôles upon any embankment of the company, but will occupy only 
such portion of the right of way as is not necessary for the use of the 
railroad company; and promises that, if at any time the railroad company 
shall need any portion of its right of way where the pôles and Unes of the 
telegraph company are sltuated, the latter will, upon notice, at its own 
expense remove its pôles and wires from such part of the right of way. 
Upon issue joined and the testimony adduced, the court rendered judgment 
in favor of the défendant in error, flnding that the use to which it proposed 
to put the property is a public use, authorized by law, and necessary for its 
use, and a more necessary public use than that to which it was already ap- 
propriated. and that the construction and opération of said telegraph line 
would not diminish the value of the right of way of the railroad company 
for railroad purposes. Damages were awarded the plaintiff in error in the 
sum of Ç500. 

Parley L,. Williams and Snow & McCamant, for plaintifï in error. 
J. R. Mcintosh and O. W. Powers, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 
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GILBERT, Circuit Judge, after stating the case as above, deliv- 
«redthe opinion of the court. 

It is urgèd that the court erred as to fact and law in finding that 
the défèiidant in error was a corporation duly and regularly incor- 
porated under the laws of Idaho, and in ruling that the contention 
that it was organized to enable a foreign corporation to condemn 
a right of way "cannot be considered in this case." In the answer 
it was denied that the defendaiit iti: error was a corporation incor- 
porated under the laws of Idaho, or that it had the power to exer- 
cise the righ,t of eminent domain, and it was alleged that the Postal 
Telegraph Cable Company, a corporation of New York, in order to 
circuraverit the poHcy of the state of Idaho which denied the right 
of foreign corporations to condemn such right of way, caused cer- 
tain of its employés to organize a nominal and pretended corporation 
under the laws of Idaho, and that thereupon the défendant in error 
was incorporated ; that it has no separate existence from said New 
York corporation; that ail its expenses are paid and its business 
poHcy dictated by the latter; and that the sole purpose of its organ- 
ization is to enable the New York corporation to exercise in the 
staté of Idaho the right of eminent domain. The évidence is that 
the défendant in error was incorporated, and a meeting of its incor- 
porators was held, on July 22, 1899, and that on the same day its 
incorporators became directors and held a meeting; that the directors 
consisted of four citizens of Idaho, and E. J. Nally, who was a rési- 
dent of Illinois and an employé of the New York corporation; that a 
resolution was duly adopted authorizing the construction of a tele- 
graph line substantially as described in the complaint, and authorizing 
the institution of the présent suit; that the capital stock of said cor- 
poration is $250,000, divided into 100 shares, of which E. J. Nally 
subscribed 96 shares, and the other directors l share each. It was 
shown that no money on account of any of thèse subscriptions had 
been paid to the treâsurer of the défendant in error, and that the busi- 
ness of the corporation had been conducted under the direction of 
the New Yor,k company. There is nothing in thèse facts to indicate 
that the défendant in error was not a corporation de facto. It was 
duly incorporated accorditiè to the laws of Idaho. Four of its five 
incorporators ànd directors wefé citizens and résidents of that state. 
Its right to maintain the présent suit is not abridged by the fact that 
the stock subscribed had not been paid for, and that the majority of 
the stock was owned by another corporation, which conducted its 
business and cdntrolled its movements. Day v. Telegraph Co., 66 
Md. 354, 7 Atl. 60&; Eower v. Railroad Co., 59 lowa, 563, 13 N. W. 
718; Kansas & T. Coal Ry. Co. v. Northwestern Coal & Mining Co. 
(Mo.) 61 S. W. 684, 51 L. R. A. 936; Exchange Bank of Maçon v. 
Maçon Const. Co,, 97 Ga. i, 25 S. E. 326, 33 L. R. A. 800. In the 
case last cited it was held that the fact that "one corporation owns the 
entire capital stock of another does not vest in the former the légal 
title to the propérty of the latter, nor render the two corporations 
identical; on the contrary, they are separate and distinct légal en- 
tities." The plaintifï corporatioa, in a suit to condemn land to pub- 
lic usej must show its authority to exercise the right of eminent do- 
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main, and prove that it has strictiy complied with the law. The de- 
fendant in such a suit may deny that the plaintiff is duly incorporated, 
and may cast upon it the burden of proving its corporate existence, 
but, if the latter show that it is a corporation de facto, it is sufficient. 
The right to further contest its authority to condemn land or to 
prosecute the objects of its organization belongs only to the state. 
McAuley v. Railway Co., 83 111. 348; National Docks Ry. Co. v. 
Central R. Co. of New Jersey, 32 N. J. Eq. 755; Railroad Co. v. 
Miller, 56 Ind. 88; Wellington & P. R. Co. v. Cashie & C. R. 
Lumber Co., 114 N. C. 690, 19 S. E. 646; Kansas & T. Coal Ry. 
Co. V. Northwestern Coal & Mining Co. (Mo.) 61 S. W. 684, 51 L. 
R. A. 936; Peoria & P. Union Ry. Co. v. Peoria & F. Rv. Co., 105 
111. iio; Chicago & N. W. Ry. Co. v. Chicago & E. R. Co., 112 111. 
589; Reisner v. Strong, 24 Kan. 410; Turnpike Co. v. Bobb, 88 Ky. 
226, 10 S. W. 794 ; Day v. Telegraph Co., 66 Md. 354, 7 Atl. 608. In 
the case last cited it was held that foreign corporations, and espe- 
cially telegraph companies, may do business within the state, and 
acquire and hold necessary property therein, to enable theni to prose- 
cute and conduct their business, and to hold such property in their 
own names, or in the name of an auxiliary local corporation organ- 
ized for that purpose. In the case at bar no question is made that 
the défendant in error holds the title to whatever right has been ac- 
quired in the condemnation suit. Although it may be a corporation 
auxiliary to the New York company, formed for the purpose of 
acquiring and holding a right of way in Idaho under the laws of that 
state, to be used as part of a telegraph line which traverses many 
states, it is nevertheless a distinct corporation. It may at any time 
assert its right to conduct and manage its own business affairs, and 
the payment of the subscriptions to its capital stock may be enforced 
whenever it shall become necessary for the protection of its credit- 
ors or for other purposes. The plaintifï in error cites certain cases 
which it is said lead to a conclusion the reverse of that which we 
hâve reached. A case much relied on is Koenig v. Railroad Co., 
27 Neb. 699, 43 N. W. 423. The constitution of Nebraska having 
provided that no foreign corporation shall be entitl'ed to exercise the 
right of eminent domain, or "to acquire the right of way," etc., unless 
certain conditions be complied with, it was held in that case that the 
prohibition to acquire a right of way prevented such a corporation 
from doing indirectly what it was prevented from doing directly, or, 
in other words, prevented it from availing itself of the services of 
another corporation to accomplish the desired resuit. The suit was 
brought to obtain an injunction against the foreign corporation. 
The latter in its answer pleaded and relied upon a right of way ac- 
quired in condemnation proceedings "in its behalf," instituted by a 
certain other railway corporation of the state of Nebraska, and a 
transfer of such right from the domestic corporation. It was with 
référence to thèse facts and to the constitutional prohibition that the 
language of the opinion was adopted. There is no prohibition in 
the laws of Idaho against a foreign telegraph company acquiring a 
right of way in that state, nor has the New York corporation ac- 
quired the right of way in the présent case. There has been no 
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transîer of the right of way from the défendant in error. The title 
remkins in that corporation. Other cases are cited whicli sustain 
the général^ propositions which arc not hère dispiited, that in a con- 
demnatiôri! proceeding corporate organization is an issuable fact, 
that the çondemnor must show that the condemnation sought is for 
public purposes, and that the court may go behind the allégations of 
the complâirit, and try the question whether the real purpose of the 
condemnation is privât e or public. 

It is said that the court erred itl ruling that property already con- 
denined to a public use under the right of eminent domain cannot, in 
the abselièe of express législative authority, be condemijed to a sec- 
ond public use ; that the judgment in the first condemnation proceed- 
ing is an adjudication of thé question of the necessity of that use, 
and that no second judgment can be had subversive of the judgment 
so rendered. Attention is directed to the fact that, while in some 
States spécial provision is made by statute for the condemnation of a 
right of ^ivay for a telegraph line over and along the Une of the right 
of way of a railway company, no such spécial provision has been 
enacted ih Idaho, and it is urged that there is no provision of law by 
which the présent proceedings may be sustained. So far as the ques- 
tion of spécial statutory authority is involved, the contention is well 
founded. The only spécial statute conferring upon telegraph and 
téléphone companies the right to occupy property already devoted 
to public use is found in section 2700 of the Revised Statutes of 
Idaho, which gives permission to construct telegraph and téléphone 
lines along and upon pubHc roads and highways which cross the 
lands and waters of the state. But, by section 5210, telegraph com- 
panies are given the authority to exercise the right of eminent do- 
main. This provision, standing alone, unafïected by other statutory 
enactments, woiild confer upon a telegraph company the authority 
to condemn a right of Way along and upon the right of way of a 
railway company, provided that it did not in any way interfère with 
the use to which the right of way was already dedicated. The rule 
is supported by abundant authority, and may be thus expressed: 
Property dedicated to a public use cannot be taken for another public 
use under the gênerai laws conferring the right of eminent domain, 
where the second use will destroy or injure the use to which the 
property is already devoted. To authorize a second condemnation 
of such properties to a second use which is subversive of the first, 
there must be express législative authority. Mills, Em. Dom. §§ 
45-47; Baltimore & O. R. Co. v. Pittsburg, W. & K. R. Co., 17 
W. Va. 812-852; Lewis, Em. Dom. § 269; Steele v. Empsom, 142 
Ind. 397-406, 41 N. E. 822 ; Winona & St. P. R. Co. v. City of 
Watertown (S. D.) 56 N. W. 1077; Baltimore & O. S. W. R. Co. v. 
Board of Com'rs of Jackson Co. (Ind. Sup.) 58 N. E. 837; Sabine 
& E. T. R. Co. V. Gulf & I. R. Co. (Tex. Sup.) 46 S. W. 784; North- 
western Tel. Exch. Co. V. Chicago, M. &: St. P. R. Co. (Minn.) 79 
N. W. 315-317. In the case last cited, the court said : 

"The gênerai rule is that express législative authority is generally requlsite 
except where the proposed appropriation -ïvould not destroy or greatly injure 
the franchise, or render it difflcult to prosecute the object ot the franchise, 
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wheii a gênerai grant would be sufflcient. Land already devoted to another 
public use cannot be taken under gênerai laws, when the elïect -woiild be to 
extingujsh a franchise. If, however, the taking would not materlally injure 
the prior holder, the condemnation may be sustained." 

The question in the présent case is complicated, however, by the 
provisions of section 5213 of the Revised Statutes of Idaho, which 
déclares that before property can be taken for a public use it must be 
shown (i) that the taking is necessary to such use; (2) if already 
appropriated to some public use, that the public use to which it is 
so appUed "is a more necessary public use." Do thèse provisions 
import into the law of the case conditions précèdent to the second 
taking, in addition to those which are imposed by the gênerai rule 
of law which has been above quoted ? We think they do not. Tak- 
ing the language of the statute, we think it may be fairly construed as 
a statutory déclaration of the gênerai rule of law which would hâve 
obtained in the absence of such an enactment. Considering the 
words used, and the gênerai ténor of the law controlling the dévotion 
of private property to public use, we think the statute was intended to 
provide that property already devoted to a pubHc use might, when- 
ever deemed necessary for the use of a corporation having the au- 
thority to exercise the right of eminent domain, be devoted to a 
second use, which would not interfère with the first. It was not in- 
tended to require that absolute necessity should exist for the dévo- 
tion of the property to the second use. It was only required that the 
second use be more necessary than the first use. A corporation, in 
instituting condemnation proceedings, has the gênerai right to sélect 
such property as it shall fînd necessary for its public use. This right 
is recognized by the courts. No one can défend against such an 
appropriation by showing that some other property would serve the 
use of the corporation equally well. Such property is "necessary" 
when the corporation asserts that it has placed its Hne over it and 
needs it. Property already dedicated to a pubUc use stands upon the 
same footing as other property, and is subject to condemnation as is 
other property, provided that the second use shall not interfère with 
the first. The défendant in error in this case has alleged that this 
property is necessary for its use, and that it is not necessary for the 
use of the plaintiff in error. The court has found that thèse alléga- 
tions are true, and has found that the second use is more necessary 
than the fîrst. As we construe the statutes of Idaho, we find no 
error in that conclusion. 

It is contended that the judgment is too indefinite, both as to the 
right condemned and the property to be taken, to authorize the de- 
fendant in error to proceed with the construction of its line. There 
is no assignment of error which brings this précise point before us 
for our considération. The assignment is that the court erred in 
rendering the judgment for the reason that it is erroneous and con- 
trary to law. This is not sufficient to direct attention to a defect in 
the judgment consisting in its indefiniteness. Nor do we find that 
the judgment is so indefinite that to render it was plain error which 
we should notice in the absence of a spécifie assignment. The judg- 
ment, in gênerai ternis, locates the telegrarph line with référence to 
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the roadbediof the road, which may be considered a fixed monument. 
It déclares that the pôles for the telegraph line shall be erected upon 
the right of way; that they shall be 30 feet in length, planted firmly 
in the ground at a depth of not less than 5 feet, and not nearer the 
roadbed than 30 feet from the outer edge of the railroad track, or at 
such points as may be agreed upon,, and that where it becomes 
necessary to cross the track of the railroad the pôles shall be of such 
height as to prevent interférence with the opération of the road; 
and that, if at any time the plaintifï in error shall need any portion of 
its right of way where the pôles are placed, the défendant in error 
shall, upon reasonable notice, at its ow" expense, remove the same 
to such other points as shall be designated by the plaintifif in error. 
If there were in the record an assignment of error directly challen- 
ging the suflSciency of this judgment, we are not prepared to say that 
it is so indefinite as to require revision at our hands. In the nature 
of the case, it was impracticable to designate the précise spot where 
each telegraph pôle should be placed. The judgment advises the 
railroad company, in a gênerai way, of the position of the proposed 
telegraph line, and conserves its remedy against invasion of any 
portion thereof which it may need for the opération of its road. 

It is further contended that the court erred in assessing damages. 
The damages awarded were $500. When we consider the cost and 
trouble to the railroad company in obtaining its right of way in the 
fîrst instance, and the advantage to the telegraph company of locat- 
ing its Une on that right of way rather than on adjacent lands parallel 
thereto, where it would be required to deal with numerous landown- 
ers, and perhaps to prosecute numerous condemnation suits, the 
amount awarded may appear inadéquate ; but when it is considered 
that the property taken for the telegraph line is of no actual value to 
the railroad company, and, as the court bas found, is not needed by it 
for the opération of its road, the damages found by the court may 
not be said to be inappropriate. , The principal élément of damage to 
the railroad company consists, perhaps, in the trouble and expense 
to be hereafter incurred by it in causing changes of the position of 
the telegraph line in case the conjpany shall require more of its road- 
bed or make changes in the location of portions of its road. We can- 
not say that the trial court overlooked any of thèse considérations 
in awarding damages, or was guided by any erroneous view of the 
law in arriving at his conclusion. Such being the case, the finding 
of the court upon the amount of damages cannot be disturbed upon 
the writ of error. We find no errôr for which the judgment should 
be reversed. 

The judgment is afïîrmed. 
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SOUTHERN PAC. CO. T. AENETT et al. 

(Circuit Court of Appeals, Eighth Circuit November 4, 1901.) 

No. 1,481. 

1. Carriers— Action for Injurt to Propeuty in Shipmknt— Plbadino. 

A .spécial contract exacted by a carrier is a défensive weapon to be 
used by the carrier when sued by the shipper for an alleged violation of 
duty against whlch It was designed to afford protection, and a shipper 
suing to recover damages for négligence, on account of wUicb the carrier 
is liable notwlthstanding the contract, is not required to déclare upoii 
such contract. 

8, Samb— Action for Injurt to Livb Stock— Evidence. 

On the trial of an action against a railroad company to recover dam- 
ages for Injuries to cattle in shipment, alleged to hâve been due to the 
fact that they were liept too long in the cars without rest or feed or 
vyater, caused in part by the slow speed of the train, testimony tending 
to show that the time made was unusually slow for a stocli train, and 
that the bad condition of tbe cattle on arrivai at their destination was 
due to neglect and bad treatment during the journey, is germane to the 
issues, and its admission not errer, where, so far as it consisted of 
opinion, the witnesses were shown to be qualilîed by expérience to ex- 
press such opinions, either by having been in the railroad service or by 
dealing in cattle. i 

8. EviDBNCB— Statbmbnts op Thiud Person— Res Qest^. 

Unsworn statements made by a third person, who acted as agent for 
plaintiffs in loading the cattle on the cars, as to their condition at the 
time, were not admissible as part of the res gestae in support of a dé- 
fense that the cattle were in an unflt condition for shipment when loaded, 
wheïè there was no évidence to show that such person was authorized 
to bind plaintiffs by such statements. 

4 Same — Opinions— Qualification op Witness. 

As a défense to an action against a railroad company for Injury to 
cattle alleged to hâve been due to their négligent handling in shipment, 
défendant pleaded that the cattle were in unflt condition when shipped, 
and that their injury was due to such fact. In support of such défense, 
défendant ofCered the testimony of witnesses shown to hâve had expéri- 
ence in ralsing and caring for cattle, and to hâve seen the cattle in 
controversy at the time of their shipment, to the effect that they were 
not in fit condition to stand transportation by rail from the point of 
shipment to the point of destination at the time of year when the ship- 
tnent was made, owing to the fact that the shipment was from a warm 
climate to a much colder one, and over high ranges of mountains, and the 
efCect of the cold would be injurions, and would cause them to become 
numb, and lie down in the cars, and be unable to get up. Held, that 
such testimony was pertinent to the issue, and Its exclusion was error, 
although it did not appear that such witnesses had shipped cattle by rail, 
or had actual expérience of the effect of such change of climate; their 
qualifications being suflacient to render their opinions admissible, and 
the weight to be given them being a matter for the jury to détermine. 
Caldwell, Circuit Judge, dlssenting. 

5. Carriers— Action for Injurt to Stock in Shipment— Instructions. 

Instructions, in an action against a railroad company to recover dam- 
ages for Injury to cattle in shipment, considered and approved. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

A. H. Amett and J. C. Baston, the défendants in error, brought this action 
against the Southern Pacific Company, the plaintiff in error, to recover dam- 

1 Admissibility of évidence in actions for injuries to live stocli, see noie to 
Eailway Co. v. Hall, 32 C. C. A. 146. 
m F.— 54 
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âges for Injuries sald to hâve been sustaiaed by certain cattle belonging ta 
them, whlle they were belng transported by tbe défendant company over Ita 
rallroad frpm Callente, In southern Callfornla, to Ogden, la the state of 
Utah. THe plalntlïïa below avérred, In substance, that they dellvered to the 
défendant company at Ollente 517 head of mlxed cattle and 103 head of 
calves, to be safely carrled to Ogden, and that while In transit they were 
Injurpd through the négligence of the carrier, and depreclated In value to 
the extent of $15 per head. They averred that the négligence of the défend- 
ant company conslsted In Its refusai to permit tbe plalnBffs to unload, feed, 
or rest the cattle whlle In transit between Oallente and Reno, In the state 
of Nevada; In the careless handllng of the train of cars contalning the cat- 
tle, by reason whereof the joumey vc as unnecessarily delayed; In falling to 
start the train promptly after the cattle had been reloaded on the cars at 
Reno, Nev.; and In neglectlng to tr'ansport the cattle withln a reasonable 
tlme froin Reno to Ogden, by reason vehereof the cattle were kept coaiined 
In the cars whlle In transit between those points, wlthout food, water, or 
rest, for a perlod of 42 hours, whlch delay led to great suflCerlng and damage, 
and resùlted In the loss by death of 15 of the herd. 

To the foregoing complalnt the défendant Interposed an answer, whereln 
It averred the foUowlng facts: That the cattle In question were recelved on 
November 3, 1898, to be transported from Oallente, Cal., to Ogden, Utah, 
under the provisions of a spécial contract between the carrier and the ship- 
per; that prlor to the loadlng of the cattle on Its train it had no opportunity 
for properly Inspecting them, and ascertalning whpther they were In a sult- 
able condition for transportatlon; that the plalntifCs' agents who were at 
the tlme, and for a long tlme prevlously had been. In charge of the cattle, 
well knew when the cattle were loaded that they had suffered for a long 
tlme for want of sufficlent food, and were poor and weak, and not In a sult- 
able condition to endure the joumey to Ogden, which fact was unknown to 
the carrier; that if sald cattle had been In a proper condition for shipment 
when they were recelved and shipped they would not hâve been injufed; that 
the plalntlffs negligently and recklessly caused the cattle to be shipped 
when they were aware that they were In au unfit condition for transporta- 
tlon; and that the alleged loes and damage Incident to the joumey was occa- 
sioned by the plalntifCs' own fault and négligence. As a défense to tbe 
charge contained In the complalnt that the plalntlffs were not allowed to 
unload the cattle between Callente, Cal., and Reno, Nev., the défendant inter- 
posed the foUowlng plea: That, by virtue of the spécial contract under 
which the oattle were carrled, they were, while en route, under the si>ecial 
charge of three pensons who were In the plalntifCs' employ, whose spécial 
duty It was to care for the cattle, and see that they had proper attention at 
tbe proper tlme, and whose duty It was to advise the défendant when the 
stock needed food and water; that when the cattle reached Sacramento, 
Cal., they had then been en route about 16 or 18 hours; that the plalntifCs' 
agents who were In charge of the stock, although advlsed that the cattle 
could only be unloaded at Reno, Nev., nevertheless inslsted on going f orward 
wlthout unloading at Sacramento, by reason of whlch conduct the cattle were 
kept on the cars about 35 hours continuously between Oallente and Reno; 
and that, 12 the cattle sustalned Injury In conséquence of not belng unloeded 
and f ed at Sacramento, such Injury was due to the conduct of the plalntifCs' 
own agents, and to the bad condition of the cattle at the tlme they were 
recelved for shipment Wlth respect to the alleged delay In transportlng 
the cattle from Reno to Ogden, the défendant averred that the run between 
those points ■Was made In 34 hoùrs and 55 minutes; that there was one hour's 
delay in starting àfter the cattle were reloaded; that, although the plalntifCs' 
agents who weré In charge of the stock were advlsed 6t several Intervening 
stations where the cattle could be unloaded and fed, they nevertheless in- 
slsted on going through from Reno to Ogden wlthout unloading the stock, 
and that by reason of such négligent conduct on the part of the plalntifCs' 
agents the càttle were damaged, and not by reason of any fault or neglect 
on the part of thé défendant company. Thé trial below resùlted In a ver- 
dict and a judginent agalnst the défendant company In the sum of $5,081.25, 
to reverse whlch thé défendant company has removed the record to thls court 
by a wrlt of error. 
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Thomas T. Fauntleroy (Alphonse Howe and Cornélius H. Faunt- 
leroy, on the brief), for plaintiff in error. 

S. D. Catherwood (R. E. Shepherd and E. B. Critchlow, on the 
brief), for défendants in error. 

Before CAEDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

From the foregoing analysis of the pleadings, it appears that it 
stood confessed at the trial that the cattle in question were kept 
loaded on the cars in making the journey from Caliente, Cal., to 
Reno, Nev., considerably more than 28 hours, the limit prescribed 
by an act of congress for keeping stock confined in cars while in 
transit (Rev. St. § 4386) ; that there was considérable delay in start- 
ing the train from Reno after the cattle had been reloaded and made 
ready to start from that station ; that they were kept on the cars con- 
tinuously at least 36 hours while being transported from Reno to 
Ogden, Utah; and that as a resuit of the trip some of the cattle 
died, ail were more or less injured, and that the owners of the herd 
sustained a considérable loss. The principal défenses which the de- 
fendant Company seems to hâve relied upon to shield itself from lia- 
bility were thèse : That the cattle were in such a poor physical con- 
dition at the time of the shipment, which fact was unknown to the 
carrier, but was known to the shipper, that they could not hâve been 
transported for such a long distance without serious injury ; and that 
whatever additional injury was sustained by their being kept in the 
cars beyond the period prescribed by law could not be recovered by 
the plaintiffs, because their being so kept was due to the plaintifïs' 
own fault, or to the fault of their agents who had the stock in charge. 
Much. testimony was introduced at the trial tending to show the 
physical condition of the herd when the shipment took place, the 
varions incidents of the journey, the causes which induced delay, the 
reasons why the cattle were not unloaded, watered, and fed more 
frequently, and who was responsible for the delay and the undue 
confinement of the cattle in the cars during the journey. The évi- 
dence on thèse points was somewhat conflicting, but the issues thus 
raised hâve been settled by the verdict of the jury. The principal 
questions discussed in the briefs and at the bar, which we are required 
to consider, relate to the admission and exclusion of évidence, and 
to the refusai of certain instructions which were asked by the défend- 
ant. 

One of the fîrst contentions on the part of the défendant company 
is that the trial court should hâve directed a verdict in its favor be- 
cause the complaint which was filed by the plaintiffs counted upon a 
violation of the common law duties of the carrier, while the answer 
and the proofs disclosed that the cattle were transported under a 
spécial contract which relieved the carrier from some of its stringent 
common-law obligations. We do not find that any question of this 
sort was raised or discussed in the trial court, and, not having been 
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raised below, it is not open to discussion hère. The action was 
brotight by the plaintififs in the ordinary form, the complaint alleging 
certain spécifie violations of dtity on the part of the carrier, by reason 
whereof the plaintiffs" had sustained damage. The défendant an- 
swered, pleading the existence of a spécial contract, and such im- 
munity from its common-law obligations as it had thereby secured. 
It did not insist that the spécial contract relieved it from liability for 
the wrongful acts alleged in the complaint, if they had been done in 
the manner and form alleged, nor did it insist that the plaintififs could 
only recover for such injury as they had sustained by declaring upon 
the spécial contract, and on that alone. While the défendant set 
forth the Spécial agreement in its answer, the substance of its défense 
was that such damage as the plaintiffs had sustained they had them- 
selves bccasioned by oflEering unfit cattle for shipment, and by refus- 
ing to unload, feed, and water them at proper intervais, although 
they were afiforded the requisite facilities for so doing. The point 
under considération was not only not made below, but if it had been 
we are aware of no rule of law which requires a shipper who has 
made a spécial contract to déclare upon it, when he contends that the 
carrier has been guilty of some neglect of duty on acçount of which 
he is liable notwithstanding the provisions of the contract. A spécial 
contract, when exacted by a carrier, is a défensive weapon, to be 
made use of by the carrier when sued by the shipper for any alleged 
dereliction of duty against which it was designed to afïord protection. 

The next proposition is that error was committed in permitting a 
witness by the name of Black, who was one of the men who had 
charge of the cattle on the trip from Caliente to Ogden, and who had 
followed the butchering business for many years, and in that capacity 
had had very much to do with cattle, to say that it took "a great deal 
longer to take this train" from Sacramento to Reno than any train 
"he had ever côme over on the same road," and to say, further, that 
"26 to 28 hours is long enotjgh to keep cattle on the cars without 
feed or water." The first of thèse statements was neither véry im- 
portant hor improper, while the witness' acquaintance with cattle 
and knowledge of their habits and powers of endurance was much 
greàter than that of the average person, and quaHfied him to say, as 
he did in substance, that 26 or 28 hours' confinement of cattle on 
cars was long enough, because confinement for a longer period would 
wear them out, cause them to fall or lie down, and hâve a gênerai 
bad efifect. It çan scarcely be claimed that the admission of this 
testimony constituted a réversible error. 

The same view must be taken concerning several other exceptions 
to the admission of évidence. . One witness who had been a railroad 
conductor was all6wed to say that the run from Caliente to Ogden 
"was a very poor run"; and with relation to the blowing out of the 
cylinder head of an engine, which occurred during the trip, and occa- 
sioned considérable delay, to say further that such accidents some- 
times happen on railroads, but are more apt to happen "with a poor 
class of engines." 

Another witneSs (one of the plaintififs), who was a cattle dealer of 
large expérience, and who met and inspected the herd at Ogden on 
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its arrivai, was allowed to . testify, in substance, that the cattle had 
been on the cars and confined therein for such a length of time during 
the trip, and had been carried across such a country, that it would 
cause them to be in the bad condition in which he found them on 
their arrivai at Ogden. He was also allowed to answer the question 
whether it was customary on other roads, like that of the défendant 
Company over which he had shipped cattle, to run stock trains at as 
low a rate of speed as i^yi miles per hour; there being testimony 
which tended to show that the train in question did not average a 
greater speed. The same witness was allowed to state that his ex- 
périence with railroads had been that it was customary to give stock 
trains a right of way over ail trains except passenger trains. He was 
not allowed, however, to answer a question propounded on his cross- 
examination as to whether he had made an estimate of his entire 
loss on the cattle in controversy, in a letter written to the défendant 
Company. This latter question was excluded, apparently, because it 
called for the contents of a Vvritten document which was not at the 
time produced and exhibited to the witness. 

Another witness, who was a cattle dealer of considérable expéri- 
ence, and who also saw the herd on its arrivai at Ogden, was allowed 
to testify, in substance, that the bad condition of the cattle on their 
arrivai was due to the fact that they "had been very badly handled, 
and perhaps misused on the cars." 

To the action of the trial judge in ail of the foregoing instances, 
and in some others of a similar character which we may hâve over- 
looked, exceptions were reserved, and hâve been argued on appeal. 
But we are unable to say that the action of the lower court was mate- 
rially' erroneous. The testimony was ail germane to the various 
issues in the case, and, in so far as it consisted of opinions, it seems 
to hâve been elicited from persons who were well qualified by expér- 
ience to express the same. It is manifest, we think, that the judg- 
ment below cannot be reversed because of the errors last enumerat- 
ed, unless we are overtechnical in the application of the rules of évi- 
dence. 

The spécial contract under which the cattle in question were trans- 
ported provided, in substance, that any compensation for injuries 
claimed to hâve been sustained by the cattle while in transit should 
be adjusted between the parties on the basis of the declared or repre- 
sented vaîue of the stock at the time and place of shipment, — that is, 
at Caliente, Cal., — and that the damages should not exceed the de- 
clared value. With a view of showing, in accordance with the pro- 
visions of the spécial contract, what would hâve been the market 
value of the cattle at Caliente, taking into account the alleged injuries 
which they had sustained during the trip on account of the defend- 
ant's négligence, a long hypothetical question, covering more than a 
page of the record, was propounded to one of the plaintifFs' witnesses, 
who was allowed to answer it notwithstanding an objection which 
Was interposed by the défendant company. The objection was that 
the supposed facts as recited in the question were not fairly in ac- 
cordance with the évidence which had been introduced by the plain- 
tiflfs. The question was not criticised in any other respect, nor did 
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counsel point out with any degree of clearness wherein the assumed 
incidents of the journey, the condition of the cattle, and the hardships 
which they had Undergorie were not in conf ormity with the proof on 
those points, as it had been elicited from the plaintiffs' witnesses. In 
framing the hypothetical question, the plaintiffs had the right, of 
course, tô assume that their own witnesses had told the truth, rather 
than the defendant's witnesses, whenever there was any conflict ; and 
while the question was long and involved, and while we may be per- 
mitted to doubt the expediency of allowing such complex questions 
to be propounded in a case of this character, yet we are not able to 
hold that the objection actually interposed was tenable. The ques- 
tion, in our judgment, contained a reasonably fair summary of ail 
the material facts as they had at the time been testified to by the 
plaintifïs' witnesses. 

The défendant company proposed to prove that while the cattle in 
controversy were being loaded on the cars at Caliente on November 
3, 1898, one of the plaintiffs' agents, who was supervising the load- 
ing, declared "that he had been buncoed"; also that he said, in sub- 
stance, that the cattle were not the cattle that had been bought in the 
field ; and that he suspended the loadiftg for a short time, and threat- 
ened to unload those that were alreàdy on the cars. Thèse state- 
ments of the agent were excluded, and an exception was saved. The 
évidence consisted of unsworn déclarations by a third party, who 
was not shown to hâve had any authority to bind the plaintiffs by 
making Such statements concerning the condition of the cattle. Nor 
were thë'y lïiade under such circumstances that they can be regarded 
as admissible on the ground that they were the res gestse of an act 
which the agent was then performing in behalf of his principal, nor 
was any foundation laid for introducing them in évidence for the 
purpose of impeaching the person by whom the statements are said 
to hâve been made. The proposed testimony was properly excluded, 
and the same may be said of the action of the trial court in excluding 
similar statements which the défendant sought to prove by another 
witness by the name of Byers, who claims to hâve been présent when 
the cattle were loaded, and to hâve heard certain disparaging remarks 
concerping the condition of the cattle, which were made by persons 
who were at the time in charge of the herd, and were assising in the 
loading of the same. 

Complaint is further made by the défendant because its chief train- 
dispatcher was not permitted to answer the question, "What care 
and diligence did the défendant exercise to prevent delay on the road 
in going forward and in overcoming any delay when it occurred ?" 
But as the answer which the witness gave to that question was "that 
everything was done that could be done to prevent delay of this train 
in going forward and in overcoming any delay when it occurred," 
and as this was a mère conclusion of law on the part of the witness 
which embodied no statement of the facts on which the conclusion 
was based, it is manifest that no error was committed in excluding: 
the question and the answer thereto. 

The défendant company offered to read from the déposition of a 
witness by the name of S. J. Root, who testified that he helped to 
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îoad the cattle on the cars at Caliente; that he had had expérience in 
raising, feeding, and transporting cattle ail his life ; and was then 58 
years old, and had made cattle raising his principal business, — a state- 
ment to the effect that, in his judgment, the cattle in question had not 
been well enough fed, and were not in a fit condition when shipped, 
to stand transportation from Caliente to a cold climate; that the 
change of climate would be injurious to them, and cause them to be- 
come numb, and to he down and be unable to get up. This statement 
was made in response to the question whether the change of climate 
in the month of November from Caliente to Ogden, Utah, or to 
Omaha, where the herd was eventually carried, would hâve any efïect 
on the cattle in the condition that they were in, and, if so, what efïect. 
The trial court excluded the answer to the question, and an exception 
was taken. It also refused to permit another witness, George E. 
Root, who Was 30 years old, and had had much expérience in raising, 
feeding, and in taking care of cattle, and who saw the herd loaded on 
the cars at Caliente, and was well acquainteé with it for some time 
prior to the shipment, to testify, in efïect, and in response to an inter- 
rogatory, that shortly before the shipment one of the cattle in the 
herd, a full-grown animal, had died in the pasture where the herd 
was kept, because, in his opinion, "he didn't get enough feed." It 
excluded another statement of the same witness, that shortly before 
the shipment the herd had been moved from one pasture to another 
because the feed in the former pasture had "given out entirely," and 
could "keep them no longer." It also refused to permit this witness 
to answer the question whether the cattle in controversy, when ship- 
ped, "were in a fit and safe condition to be transported for three or 
four days upon railroad cars." The trial court refused to allow 
another witness, W. H. Cuddy, who testified that he was acquainted 
with the herd, and had the care and management of cattle ail his 
life, and was 33 years old, to answer a similar question as to whether, 
in his opinion, the cattle at the time of the shipment were in a condi- 
tion to be safely transported by rail for such a long distance as they 
were actually carried. And it also decHned to permit another wit- 
ness, Henry Dubbers, who had had large expérience in handling cat- 
tle, and who had seen and inspected the herd in question prior to the 
shipment, and found them, as he said, to be "weak and thin," to 
say, ifl response to the inquiry what efïect a change of climate in No- 
vember from Caliente to Ogden would hâve upon cattle which were 
poor and weak, that such a change of climate would be disastrous ; 
that the herd, as he saw it, were so poor and ill fed that they could 
not resist the shock, and "would be numbed, even by frost." Prop- 
er exceptions were duly taken to the action of the court in each of 
the foregoing instances, and the exceptions hâve been urged in this 
court. 

We are of opinion that each of the foregoing exceptions was well 
taken. The condition that the cattle were in when they were shipped 
was one of the principal issues in the case, inasmuch as the défend- 
ant contended that, through want of sufScient nourishment for some 
time prior to the shipment, the cattle were poor and weak, and inca- 
pable of withstanding the fatigue incident to a long journey by rail, 
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and the côld tHat was encountered in transportïng them over the high 
raountain fanges between Galiente, in southern California, and Og- 
den, Utah. It contended, further, that the injuries complained of 
were riotthe resuit of any négligence on its part, but were due to the 
enfeebled tondition of the cattle, and that they could not hâve been 
avoided by the exercise of that degree of care which the carrier was 
required to exercise. It is obvious that the excluded évidence tend- 
ed to support thèse contentions, and we are unable to say that any of 
the witriesses from whom the testimony was elicited lacked the ex- 
périence wliich was necessary to qualify them to testify as experts 
concèrriing the condition of the cattle, and the probable effect of 
transporting them in their alleged enfeebled condition for a long dis- 
tance and ovèr high altitudes. In view of their testimony showing 
the expérience which they had severally had in handling cattle, we 
think that the trial court could not rightfully déclare as a matter of 
law that they were incompétent to testify as experts, but are of the 
opinibh that it was the' province of the jury to détermine, in the light 
of the expérience which they professed to hâve had, what weight 
should be accorded to their testimony. The witnesses were certainly 
compétent to express an opinion as to the condition of the herd, 
and we think that they were more compétent than ordinary persons 
to judge of the probable eflfects of fatigue, and how they would be 
afïected by a sudden change from a warm to a colder climate. The 
excluded évidence was fuUy aS relevant and compétent as some ex- 
pert testimony which the plaintiflfs were allowed to introduce, and 
we are nnàble to discover in the record any sufficient reasons for its 
exclusion. Nor are we able to say that the action of the court in ex- 
duding it was an immaterial error, which may be disregarded, in view 
of ail the circumstances attending the trial, and the effect which the 
testimony might hâve had, if it had been admitted, on the assessment 
of the damages. 

Counsel for the défendant hâve indulged in some criticism of the 
instructions which were given by the trial court, but no exceptions 
virere taken to thé instructions so given, except to the one which dealt 
with the measure of damages, and the exception in that behalf was 
very gênerai, being merely, "We except * * * to the instruction 
given as to the measure of damages." Counsel, as it seems, did not 
attempt to point out to the court în what respect the instruction con- 
cerning the measure of damage was erroneous or misleading. In 
view of the provision in the spécial contract which required the 
damages, if any were claimed, to be adjusted on the basis of the value 
of the cattle at the place of shipment, and not to exceed the declared 
value at the time and place of shipment, the court in its charge gave 
the following directions, in substance, on the subject of damages : 
That in no event could the défendant be held responsible for any loss 
incident to the journey which reisulted from the low vitality of the 
cattle, and was nbt induced by the cârrier's neghgence; that, if such 
négligence on the part of the défendant had been shown as entitled 
the plaintiflfs to recover, the measure of damage would be the différ- 
ence in value of the cattle at Caliente, Cal., on November 3, 1898, 
in the condition jn which they were in fact delivered at Ogden, and 
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the condition in which they should hâve been delivered had the 
défendant used due care; that it was net any différence in the value 
of the cattle at Caliente as they were shipped and when they arrived 
at Ogden which was recoverable, but a différence due to the defend- 
ant's négligence, because some dépréciation in value would necessa- 
rily resuit from the transportation of the cattle in a proper manner; 
that the value of the cattle in the condition in which they ought to 
hâve been delivered at Ogden and their value in the condition in 
which they were actually dehvered should each be ascertained, the 
value in each instance being the market value at Caliente on Novem- 
ber 3, 1898, and that in no event could the value of the cattle in the 
condition in which they should hâve been delivered exceed $20 per 
head for grown animais and $5 per head for calves, because that was 
the maximum of value which was fixed by the spécial contract when 
the herd was received for shipment. 

This part of the charge is criticised by counsel with a refînement 
of reasoning which is not usual, and, as we think, would not hâve 
been appreciated by the jury; for the reason, as counsel say, that in 
fiixing the market value of the cattle at Caliente when they were de- 
livered for shipment the jury may hâve supposed from the language 
employed in one clause of the instruction that they were at liberty to 
place a higher value on the cattle than that fixed by the plaintiffs in 
the spécial contract, and that in this way the différence between the 
two values which was made the measure of damage might hâve been 
exaggerated. We do not think that the paragraph of the charge in 
question is fairly susceptible of such an interprétation ; and we hâve 
no reason to suppose that it was interpreted by the jury as counsel 
assert that it might hâve been. The damages awarded certainly did 
not exceed the declared value of the cattle, for the sum allowed did not 
exceed $9 per head for grown animais. In view of ail that was said 
by the court, we are satisfîed that the rule for the admeasurement of 
damages was properly declared, and in language that was well under- 
stood. 

The defendant's attorneys preferred numerous requests for in- 
structions, and excepted to the refusai of 11 of such spécial requests. 
But the instructions actually given embodied, as we think, the sub- 
stance of thèse requests, in so far as they enunciated correct proposi- 
tions of law. The issues whether there was unreasonable delay in 
transporting the cattle, in view of ail the circumstances attending 
their transportation; whether the défendant furnished reasonable 
facilities for unloading the cattle, so that they need not hâve been 
kept on the cars longer than the statutory period; and whether the 
plaintiffs exercised proper care and diligence in availing themselves 
of such facilities or were remiss in the discharge of that duty, and 
by such neglect contributed to the injuries complained of, — were each 
clearly defîned and fairly submitted to the jury ; and thèse, in connec- 
tion with the issue respecting the physical condition of the cattle 
when delivered to the carrier, were the most vital issues in the case. 
Notwithstanding the complaint made by counsel that the court's 
charge was too gênerai, we do not conceive it to be probable that the 
défendant was prejudiced by the refusai to give any of the spécial 
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requests, otKerwise than as they were given în the gênerai charge, 
since the jury were instructed, in substance, and in accordance with 
the view rhaintained by the défendant, that if the plaintiffs failed to 
exercise ordinary care in avaiHng themselves of reasonable facilities 
which were aflforded by the carrier for feeding, watering, and resting 
the stock at proper intervais, then they could not be heard to com- 
plain on that account. The défendant company was thus given the 
benefit of its plea of contributory négligence, in so far as that plea 
was supported by the proof . 

Upon thé whole, we conclude that the record discloses no material 
error other than the one heretofore pointed out, on account of which 
we deem it necessary to reverse the judgment, and direct a new trial. 
It is so ordèred. 

CALDWELIv, Circuit Judge (dissenting). I concur in the opin- 
ion of the court on ail points except the one upon which the judg- 
ment of the lower court is reversed. The competency of a witness 
to give opiniçn testimony dépends upon either the actual expérience 
of the witness with respect to the very subject-matter under investi- 
gation, or his previous study and research concerning the same, and 
sometimes on both. It is not claimed that the witnesses whose opin- 
ion testirnony was excluded had made the subject of the effect upon 
cattle of a change of climate, or the eflfect upon them of transporting 
them by rail in any climate, a matter of spécial study or research. It 
is not shown that any one of thera had any actual expérience on the 
subject, or had personally observed the effect on cattle of a change 
from a warm to a cold climate, or that he had ever accompanied a 
shipment of cattle by rail at any time in any country. The gênerai 
rule as to the admissibility of opinion testimony is well settled. In 
Railway Co. v. Edwards, 49 U. S. App. 52, 24 C. C. A. 300, 78 Fed. 
745, this court said: 

"The gênerai rule undoubtedly is that witnesses are to testlty to tacts, and 
not to give thelr opinions; but thls rule bas its exceptions as familiar and 
well settled as the rule Itself. The exceptions rest upon the common ground 
of necesslty. Among thèse exceptions is thls one: That a ■witness, havlng 
spécial knowledge and expérience as tô the value of property, anlmate or 
inanimate, and as to how the value of such property is affected hy certain 
conditions or treatment, may give his opinion as to how much the pi-operty 
was damaged or beneflted by such conditions or treatment In many cases 
witnesses are allowed to testlfy to thelr opinions, not because they are 'ex- 
perts,' in the technical sensé of that term, bnt because they hâve spécial 
linowledge of the particular facts in the case, which the jurors hâve not. It 
is manlfest that one who has never handled or ehipped cattle by rail, and 
bas never looked after and attended them whlle ta the cars en route to their 
destination, can bave no accurate conception of the effect upon cattle of con- 
flning them In cars standing stlU on the track for 10 or more hours, at the 
end of a long joumey." 

Not one of the witnesses testified that he knew from personal ob- 
servation and expérience the effect of cold weather on cattle in or out 
of the cars. The only expérience they ever had with cattle was driv- 
jng and herding them in southern CaHfornia, a semitropical climate. 
They had no spécial knowledge derived from personal expérience 
and observation, or otherwise, of the effect of cold upon cattle. 
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Their knowledge upon this subject was no greater than that of the 
average man and of every juror in the box. If their opinions were 
compétent testimony, then the opinions of one who drives the cows 
from the pasture to the pen to be milked, and of the milkmaid who 
milks them, woiild be equally compétent. The witness S. J. Root 
carried on a cattle business "in the state of California." He never 
shipped cattle to Nebraska, and is net shown to hâve accompanied a 
shipment of cattle over the mountains or elsewhere at any time, or 
ever to hâve crossed the mountains by rail. The expérience of the 
witness George E. Root is limited to raising, feeding, and caring 
for cattle in four counties in southern California. He states ex- 
pressly, "I never did travel with a train load of cattle." The witness 
Cuddy says he is a vaquero in three counties in southern CaHfornia. 
He does net testify that he ever shipped any cattle by rail over the 
mountains, or that he ever accompanied any such shiprnent, or that 
he ever crossed the mountains by rail. The witness Dubbers testi- 
fies that he is familiar with the transportation of cattle in San Joaquin 
Valley and in southern California. He does not testify to having 
shipped any cattle by rail over the mountains, or ever to hâve accom- 
panied such a shipment, or ever himself to hâve crossed the moun- 
tains by rail. It is perfectly obvious that thèse witnesses had no spé- 
cial knowledge on the subject of the efïect on cattle of shipping them 
by rail over the route traveled by the cattle in controversy in this 
case or any similar route. In a good many jurisdictions the ruling 
of the trial court on the competency of a witness to give opinion 
testimony is not subject to review (Rodg. Exp. Test, § 22), and in the 
jurisdictions where such ruling is reviewable it is only donc where 
the court has coinmitted a plain and palpable error in matter of law. 
This is the rule of the suprême court. In Manufacturing Co. v. 
Phelps, 130 U. S. 520, 527, 9 Sup. Ct. 601, 32 L. Ed. 1035, the su- 
prême court say : 

"Whether a witness called to testify to any matter of opinion has such 
qualifications and Ijnowledge as to maiie his testimony admissible Is a pre- 
liminary question for the judge presiding at the trial; and his décision of it 
is conclusive, imless clearly shown to be erroneous in matter of law." 

This rule has been affirmed many times. In Iron Co. v. Blake, 
144 U. S. 476, 484, 12 Sup. Ct. 731, 36 L. Ed. 510, the court said: 

"How m'iich knowledge a witness must possess before a party is entitled to 
his opinion as an expert is a matter which, in the nature of things, must be 
left largely to the discrétion of the trial court, and its ruling thereon will not 
be disturbed unless clearly erroneous." 

The reports of that court will be searched in vain for a case where 
the ruling of a lower court holding that the witness was incompétent 
to give opinion testimony has been reversed upon the state of facts 
disclosed by this record. Applying the rule of the suprême court 
to the testimony in this case, it is clear the lower court did not err. 
Its ruling was not founded on any error in matter of law. The 
lower court held that thèse witnesses were not shown to possess 
any spécial knowledge on the subject, or any knowledge above that 
of the average citizen. This was purely a question of fact to be de- 
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tértnîneiî t»y the lower court, not only from the words of the wifness, 
but from his présence, manner, and demeânor on the stand as well. 

There is another view of the case which disposes of this alleged 
error. Fâcts within the knowledge of every man of common intelli- 
gence cannot be made the subject of opinion testimony. Jurors, as 
well as ail men of common intelligence, know that cattle deprived of 
food for a long time will sufïer from hunger, and that cattle taken 
suddenly from a warm to a rigorous climate will suffer from the cold, 
and it was only proposed to confirm thèse obvious and common 
truths by the opinions of thèse witnesses. As the observation and 
expérience of thèse witnesses had been no greater than that of every 
farmer, ranchman, and dairyman in the land, they could rightfully 
testify to facts within their knowledge only, and not to their opinions. 
Moreover, there was a great mass of direct testimony on both sides 
showing the exact condition of the cattle at and before their ship- 
ment, and their treatment, condition, and action from the time they 
were placed in the cars until they were taken out at Ogden. The 
direct testimony on both sides covered every foot of ground and 
every hour of time from the time the cattle were placed in the cars 
until they were taken out at Ogden. The opinion, therefore, of thèse 
vaqueros, if compétent, could not possibly throw any new light on 
the case or influence the verdict of the jury in the slightest degree. 
Their opinions, as disclosed by the record, were nothing more than 
the jury of their common knowledge, as well as from the direct testi- 
mony of the w'itnesses for both sides, already knew. At most, it 
was weakly cumulative of the direct and positive testimony of wit- 
nesses who accompanied the cattle on the train, and of the common 
knçwledge of ail men. The rejection of such opinion testimony, if 
error, was error without préjudice. The rule is well settled that, 
where a ruling either in admitting or rejecting évidence could not 
hâve influenced the verdict, the error is always to be regarded as 
harmless. 

The judgment of the circuit court should be affirmed. 
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(Circuit Court of Appeals, Elghth Circuit. October 28, 1901.) 

No. 1,569. 

Land Depabtment— Quasi Judiciai, Tribunal— Power. 

The land department of the United States, including in that term the 
secretary of the interlor, the eommlgsioner of the gênerai land office, and 
their subordlnate offlcers, constitntes a spécial tribunal, vested wlth 
judiciai power to hear and détermine the daims of ail parties to the 
public lands, subject to itS; disposition, and with power to exécute its 
judgments by issuing patents to the parties entitled to them. 

Patent to Land within Jubibdiction op Department Impbrvious to Col- 

LATBBAl. ATTACK. 

A patent of land within Its jm-isdletion évidences the judgment of 
the land department, and constitutes a conveyance of the légal title of 
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the natîwn to the patentée In exécution of the Judgment. It Is, llke th« 
Judgments of other judicial tribimals, Impervlous to collatéral attack.i 

3. Patent not Assailablb Collaterally for Errors of Law. 

ïhe test of jurisdlction is not a rlght décision, but the right to inves- 
tlgate, to make some décision, and to dispose of the land accordingly. 
Hence, in a case withln its jurisdlction, the patent is as imperrious to 
collatéral attack for errors of law commltted by the départaient as for 
mistakes of fact 

4. Patents to Land— Rbmbdy pob Mistaken or Eekonbous Issue. 

The remedy for errors of law, as "well as for mistakes of fact, In the 
Issue ot a patent to land within the jurisdiction of the départaient, Is 
a direct proceeding by bill In equity to correct them. 

5. Patent to Land Withodt Jurisdiction of Department mat be Collat- 

BKALLT ASSAILED. 

Land the title to which has passed from the United States before the 
claim on which the patent was based was initlated, land reserved from 
sale and disposition for military or other like purposes, land reserved by 
a claim under a Mexican or Spanish grant sub judice, and land for the 
disposition of which congress has made no provision, is not intrusted to 
the disposition of the land department, and its patents to such land 
are void on their face, and may be collaterally attacked In an action at 
law. 

8, Land Department — Pkbsdmption of Jurisdiction and dp Validitt of 

Patent. 

The gênerai rule is that public lands are subject to the disposition of 
the land department. A patent of the United States, therefore, Is pre- 
sumptlve évidence that the department had jurisdiction, and that it 
rightfully exerclsed It, and if there could hâve been any state of facts 
which, under the laws, would hâve given the department jurisdiction 
to dispose of the land described in the patent, the presumptiou is thaï 
this State of facts existed, and the patent is not open to collatéral attack. 

7. Land in Indian Réservation not Subject to Public Land Laws. 

Land reserved by a treaty or act of congress for the exclusive occu- 
pancy of Indian tribes is not a part of the public lands, and until the 
Indian title is extinguished no one but congress can Initiate any prêter- 
ential rlght upon or restrict the nation's power to dispose of It 

& Samb. 

The act of the législature of Dakota Territory of Jlarch 7, 18S5, In- 
cluding a portion of an Indian réservation in the clty of Chamberlain, 
did not withdraw this land from homestead or pre-emption entry, be- 
cause it was not a part of the public lands, and was not subject to the 
public land laws. 

9. Public Lands— Congress mat Dkstrot Preferbntiai. Rights to Enter. 

The congress of the United States has the right and the power at any 
tlme before ail the preliminary acts prescribed for the acquisition of title 
to the public lands, including the payment of the fées, hâve been per- 
formed, to deprive any one who has a preferred right to acquire the 
title of this privilège, and to confer It upon another. 
lOl Public Lands— Epfect of Act of March 3, 1889. 

The act of congress of March 2, 1889 (25 Stat. 894, § 16; Id. 892, S 12; 
Id. 899, § 28), opened the lands therein described to homestead entry upon 
the extinction of the Indian title thereto. 
IL Land Department — Jurisdiction. 

The land department had jurisdiction to hear and détermine the clalms 
of homesteaders and town site claimants to the land described in the 
act of the Dakota législature of March 7, 1885, under the act of congress 

1 Concluslveness of décisions of land department, see notes to Hartman v. 
Warren, 22 G. 0. A. 38; Carson City Gold & Sllver Min. Co. T. North Star 
Min. Co., 28 O. C. A. 344. 
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ofMarch 2, 1889, and tàe publie land laws of the United States, and to 
issue patents therefor in accordance wlth its décisions. Sucti patents 
évidence the légal tltle to the lands, and are impervious to collatéral 
attack. 
(Syllabus by the Court.; 

In Error to the Circuit Court of the United . States for the Dis- 
trict of South Dakota. 

George H. King brought an action of ejectment in the circuit court of the 
United States for the district of South Dakota agalnst M. McAndrews, 
Charles S. Pease, L. C. Rush, and William Lawson to recover possession of 
lots 3 and 4 and the S. E. 14 of the S. W. % of section 10, in township 104, 
of range 71 W., of the flfth principal meridlan. He alleged in his complaint 
that he was the owner and entitled to the possession of the land, and that 
the défendants Tvrongfully withheld It from him. The défendants denied. 
the title of the plaintiff, admitted thelr possession, and alleged that the land 
was a part of the selected site of a town or city when it flrst became subject 
to entry, and that the plalntifPs tltle consisted of a vold patent issued to 
Henry J. King on July 6, 1899. The plaintiff aied a repUcatlon, in which he 
denied the averments of the answer. At the trial he offered his patent in 
évidence, ftnd the court sustained the objection to it that it was void be- 
cause the land it described was within the oorporate limlts of the city of 
Chamberlain when the patentée entered it This ruling defeated the claim 
of the plaintiff, and a verdict and judgment in f avor of the défendants were 
rendered by direction of the court. Thèse rullngs of the trial court are chal- 
lenged by this writ of error. The leamed judge who made them delivered 
an opinion upon a motion for a new trial of this action, in which he stated 
the reasons which led him to his conclusions, and this opinion Is published 
in 104 Fed. 430. 

John H. King (S. H. Wright and George H. King, on the brief), 
for plaiutifif in error. 
John D. Rivers, for défendants in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

SANBORN, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The only complaint of the trial of this case is that, in the absence 
of any bill in equity or direct proceeding to avoid the plaintifï's 
patent or to charge the légal title under it with a trust in favor of the 
défendants, the circuit court held it void on a collatéral attack in an 
action at law. It présents the old question, so often discussed and 
decided by the suprême court, when is a patent of the United States 
open to indirect attack? When is it void on its face? In U. S. 
V. Winona & St. P. R. Co., 67 Fed. 948, 954, 959, 15 C. C. A. 96, 
102, 107, 32 U. S. App. 272, 281, 289, in U. S. v. Northern Pac. R. 
Co., 95 Fed. 864, 870, 37 C. C. A. 290, 296, and in James v. Iron 
Co., 46 C. C. A. 476, 107 Fed. 597, 600, this court had occasion 
to consider this question in cases of grave moment, to review, di- 
gest, and analyze the décisions of the suprême court upon it, and 
to deduce from them and announce the principles which, in our 
opinion, those décisions hâve established. The discussion of the 
question, and the review and analysis of those décisions, will be 
found in the opinion in the case first cited, and it would be a work 
of supererogation to repeat them hère. Our décisions in that case 



KiNQ V. m'andeews. 863 

and in the case of U. S. v. Northern Pac. R. Co., 95 Fed. 864, 870, 
37 C. C. A. 290, 296, were reviewed and affirmed by the suprême 
court without any criticism of the views expressed or of the rules 
announced in those cases, so that the assumption may safely be 
indulged that they hâve received the approval of that court. U. S. 
V. Winona & St. P. R. Co., 165 U. S. 463, 17 Sup. Ct. 368, 41 L. 
Ed. 789; U. S. V. Northern Pac. R. Co., 177 U. S. 435, 20 Sup. 
Ct. 706, 44 L. Ed. 836. Thèse are the rules and principles which 
this court deduced from the décisions of the suprême court upon 
this issue: 

The land department of the United States, including in that term 
the secretary of the interior, the commissioner of the gênerai land 
office, and their subordinate ofïicers, constitutes a spécial tribunal, 
vested with judicial power to hear and détermine the claims of ail 
parties to the public lands which it is authorized to dispose of, and 
with power to exécute its judgments by conveyances to the parties 
entitled to them. 9 Stat. 395, c. 108, § 3 (Rev. St. § 441) ; 5 Stat. 
c. 352, § I (Rev. St. § 453)- 

A patent of land within its jurisdiction, issued by the land depart- 
ment, is the judgment of that tribunal, and a conveyance of the légal 
title to the land to the patentée in exécution of the judgment. 

When such a patent to land within the jurisdiction of the depart- 
ment is issued, it is, like the judgments of other judicial tribunals, 
impervious to collatéral attack. 

The test of the jurisdiction of this tribunal is the true answer to 
the question, had the department the power to hear and détermine 
the claims of the applicants of the land and to dispose of it in ac- 
cordance with its décision? If that question can be answered in 
the affirmative, the land department had jurisdiction of the case, 
and the patent which évidences its décision conveys the légal title, 
and is impervious to collatéral attack. If it must be answered in 
the négative, then its conveyance is void, and is as vulnérable in a 
collatéral action at law as in a direct proceeding in equity to avoid it. 

Land the title to which has passed from the United States before 
the claim on which the patent is based was initiated, land reserved 
from sale and disposition for military or other like purposes, land 
reserved by a claim under a Mexican or Spanish grant sub judice, 
and land for the disposition of which congress has made no provi- 
sion, is not intrusted to the disposition of the land department, is 
not within its jurisdiction, and hence its patents for such land are 
void on their face, and may be collaterally attacked in an action 
at law. Polk v. Wendal, 9 Cranch, 87, 3 L. Ed. 665; Stoddard 
V. Chambers, 2 How. 284, 318, 11 L. Ed. 269; Easton v. Salisbury, 
21 How. 426, 432, 16 L. Ed. 426; Reichart v. Felps, 6 Wall. 160, 
18 L. Ed. 849; Best v. Polk, 18 Wall. 112, 117, 118, 21 L. Ed. 805; 
Sherman v. Buick, 93 U. S. 209, 23 L. Ed. 849; Iron Co. v. Cun- 
ningham, 155 U. S. 354, 15 Sup. Ct. 103, 39 t,. Ed. 183; Railroad 
Co. V. Forsythe, 159 U. S. 46, 53, 15 Sup. Ct. 1020, 40 L. Ed. 71 ; 
Wright V. Roseberry, 121 U. S. 488, 519, 7 Sup. Ct. 985, 30 E. Ed. 
1039; Davis V. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. 
Ed. 238; Doolan v. Carr, 125 U. S. 618, 624, 632, 8 Sup. Ct. 1228, 
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31 L. Ed. 844; Wilcox V. Jackson, 13 Pet. 499, 511, 10 U. Ed. 264; 
Mojrtbn v. Nebi:aska, 21 Wall. 660, 674, 22 L. Ed. è^ç- 

But land which the department is vested with the power and 
charged with the duty to hear and décide the claims of applicants for, 
and to dispose of in accordance with its décision, is within its juris- 
diction, and its patent of such land conveys the légal title to it, and 
is impervious to collatéral attack, whether its décision is right or 
wrong. Minter v. Crommelin, 18 How. 87, 89, 15 h. Ed. 279; 
U. S. V. Schurz, 102 U. S. 378, 401, 26 L. Ed. 167; Moore v. Rob- 
bins, 96 Û. S. 530, 533, 24 L. Ed. 848; French v. Fyan, 93 U. S. 
169, 172, 23 L. Ed. 812; Quinby v, Conlan, 104 U. S. 420, 26 L. 
Ed. 800; Refining Co. v. Kemp, 104 U. S. 636, 645-647, 26 L. Ed. 
875 : Steel v. Refining Co., 106 U. S. 447, 450, 452, i Sûp. Ct. 389, 
27 ly, Ëd, 226; Lee v. Johnson, 116 U. S. 48, 49, 6 Sup. Ct. 249, 
2g E. Ed. 570; Heath v. Wallace, 138 U. S. 573, 585, 11 Sup. Ct. 
380, 34 L. Ed. 1063; Knight v. Association, 142 U. S. i6r, 212, 
12 Sup. Çt. 258, 35 É. Ed. 974; Noble v. RaJlroad Co., 147 U. S. 
174, 13 Sup. Ct. 271, 37 L. Éd. 123; Barden v. Railroàd Co,, 154 
U. S. 288, 327, 14 Sup. Ct. 1030, 1038, 38 L. Ed. 992, looi. In the 
case last cited the suprême court saîd : 

"It Is the establlshed doctrine, expressed In numerous décisions of thls 
court, that wherever eongress bas proyided for the disposition of any portion 
of the publie lands, of a particular character, and authorizes the offlcers of 
the land department to Issue a patent for such land upon ascertainment of 
certain facts, that department bas jurisdiction to Inquire lato and détermine 
as to the existence of such facts, and, in the absence of fraud, . Imposition, 
or mistake, Its détermination is conclusive agalnst collatéral attack." 

The test of jurisdiction is not right décision, but the nght to enter 
upon the inquiry and to tnake some décision. Foltz v. Railroàd 
Co., 60 Fed. 316, 318, 8 C. C. A. 635, 637, 19 U. S. App. 576, 581 ; 
U. S. V. Winona & St. P. R. Co., 67 Fed. 959, 15 C. C. A. 107, 

32 U. S. App. 289. Hence a patent evidencing an erroneous déci- 
sion of a question of law or a mistaken détermination of an issue 
of fact, which the department was vested with the power, and 
charged with the duty, to décide, is as impervious to collatéral at- 
tack as one which is the resuit of correct conclusions. 

The remedy for an error of law in the action of the department 
regarding the title to land intrusted to its disposition is by a direct 
proceeding by a bill in equity to correct it. James v. Iron Co,, 46 
C. C. A. 476, 107 Fed. 597, 600; Bogan v, Mortgage Co., 63 Fed. 
192, 195, II C. C. A. 128, 130, 27 U. S. App. 346, 350; U. S. V. 
Winona & St. P. R. Co., 67 Fed. 948, 958, 15 C. C. A. 96, 106, 32 
U. S. App. 272, 288 ; U. S. V. Northern Pac. R. Co., 95 Fed. 864, 
870, 37 C. C. A. 290, 296; Cunningham v. Ashley, 14 How. ^77, 
14 L. Ed. 462; Barnard v. Ashley, 18 How. 43, 15 E. Ed. 285; 
Garland v. Wynn, 20 How. 6, 15 L. Ëd. 801; Eytle v. Arkansas, 
22 How. 193, 16 É. Ed. 306; Eindsey v. Hawes, 2 Black, 554, 562, 
17 L. Ed. 265; Johnson v. Towsley, 13 Wall. 72, 85, 20 L. Ed. 485; 
Moore v. Robbins, 96 U. S. 530, 538, 24 L. Ed. 848; Bernier v. 
Bernier, 147 U. S. 242, 13 Sup. Ct. 244, 37 L. Ed. 152. 

The aggrieved party has a like remedy for the wrongful issue of a 
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patent upon a misapprehension of the facts, which is induced by 
fraud or gross mistake. Gonzales v. French, 164 U. S. 338, 342, 
17 Sup. Ct. 102, 41 L. Ed. 458; Root V. Shields, i Woolw. 340, 
359, Fed. Cas. No. 12,038; U. S. v. Coos Bay Wagon-Road Co. 
(C. C.) 89 Fed. 151 ; U. S. v. Northern Pac. R. Co., 95 Fed. 864, 
870, 882, 37 C. C. A. 290, 296, 308; U. S. V. Atherton, 102 U. S. 
372, 374, 26 L. Ed. 213; U. S. V. Budd, 144 U. S. 154, 167, 168, 12 
Sup. Ct. 375, 36 Iv, Ed. 384; U. S. V. Mackintosh, 85 Fed. 333, 
336, 29 C. C. A. 176, 179, 56 U. S. App. 483, 490; U. S. V. Throck- 
inorton, 98 U. S. 61, 66> 68, 25 L. Ed. 93; Marquez v. Frisbie, loi 
U. S. 473, 476, 25 L. Ed. 800; Steel v. Refining Co., 106 U. S. 447, 
451, 27 E. Éd. 226; French v. Fyan, 93 U. S. 169, 172, 23 L. Ed. 
812; Ehrhardt v. Hogaboom, 115 U. S. 67, 69, s Sup. Ct. 1157, 
29 É. Ed. 346; Heath v. Wallace, 138 U. S. 573, 575, 11 Sup. Ct. 
380, 34 h. Ed. 1063; Barden y. Railroad Co., 154 U. S. 288, 14 
Sup. Ct. 1030, 38 L. Ed. 992. 

Thèse established principles hâve been restated and thèse au- 
thorities hâve been again cited because they control the disposition 
of the case in hand, and: because counsel for the défendants seem 
to be impressed with the view that every décision by the land de- 
partment of the many grave and complicated issues which condi- 
tion the rightful issue of a patent is a mère ministerial act, open 
to collatéral attack for every error of law into which the officers 
of that departnient may fall, in every action at law in which the 
title under the patent is involved. 104 Fed. 432. Such is not the 
law. The décisions of that department are judicial acts. The pat- 
ents it issues are judgments of a quasi judicial tribunal. In cases 
within its jurisdiction they are presumptively right, and as imper- 
vious to collatéral attack for errors of law or for mistakes of fact 
as the judgments of the courts, and ail cases are within the juris- 
diction of this department in which congress has intrusted to ït the 
détermination of the rights qf the claimants, and the disposition 
of the land in accordance with its décision. 

The real question in this case, therefore, is, was the détermina- 
tion of the rights of the claimants to the land hère in controversy, 
and the issue of a patent to it in consonance with that décision, 
intrusted to this department? The contention of the counsel for the 
défendants is that it was not, because the land was within the limits 
of an incorporated city when it was first entered as a homestead 
by the patentée. The record of the trial of the case does not dis- 
close the facts which conditioned the décision and judgment of the 
department, which the patent évidences, that King was entitled to 
the land. But the gênerai rule is that the disposition of the public 
lands of the United States is intrusted to this department, and 
the patent itself is presumptive évidence both that the department 
had the jurisdiction to décide whether or not the patentée was 
entitled to it, and that its décision of that question was right. It 
follows that, if there might hâve been any state of facts which 
would hâve given the department jurisdiction of this case and the 
power to issue a patent to this land under the acts of congress, 
the presumption is that such a state of facts existed, and that the 
111 F.— 65 
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depàrttilënt had jurisdiC'tion of the case. Upon this subject the 
sti^reme court said in Refining Co. v. Kemp, 104 U. S., at page 
646, 26 X,. Ed.; at pagç 878, that "a patent, in a court of law, is con- 
clusi'i^é' ?ts tO ali màtters properly determinablè by thé land depart- 
ment, %heQits action is withih the scope of its authority; that is, 
when it has' jùrisdiction under the law to convey the land. In that 
court the patfent is uiîassailable for mère errors of judgment. In- 
deed, llié doctrine as to the regularity and validity of its acts, where 
it has jùrisdiction, goes so far that if in any Circumstances, under 
existiiîJB; law, à patent would be held valid, it will be presumed that 
sUçh qircùmstances existed/' And at page 645, 104 U. S., and page 
878, -25 'Iv. Ed., ît said, irt speaking of the authority of the depart- 
mènt tÇ'héàr claims for and to diépose of public land, that "wheri 
the àùthçiirîty dépends upon the existence of particular facts, or 
upori ïhe performance of certain antécédent acts, and it is the duty 
of the la.nd department to ascertain whether the facts exist, or the 
acts hÉLvç been perforined, its détermination is as conclusive of the 
existence oî the authority against any collatéral attack, as is its 
détermination upon any other matter properly submitted to its 
décision." The patent in this case then cornes buttressed with the 
presumptiôn that the state of facts most favorable to the jùrisdic- 
tion of the department existed and was found tô exist by that 
tribunal when it awarded the land and issued the patent to King, 
at^d the question in the case beçomes : Could there hâve been 
any state ôf facts which wouM hâve given the department jùris- 
diction to dispèse of this l'and uhdef the law? For the purpose of 
answering this question, the presumptiôn will be indulged that the 
state of facts' existed which 'the opinions of the varions officers of 
the land department indicated in the course of the protracted liti- 
gàtiop in that tribunal which resultéd in the award of the land 
and the isàué of the patent to' King, and on that assumption this 
case willbe stàted. King v. Railway Go., 14 Land Dec. Dep. Int. 
167; City of Chamberlain y. King, 24 Land Dec. Dep. Int. 526; 
Gity of Chamberlain y. Kîh'gf, 25 Land Dec. Dep. Int. 249. 

The land in controversy is a part ôf a tract of 188 acres situated 
On the east bank'of thé Missouri river, in the state of South Dakota. 
In the yeair 1880 this tract was a part of the Crow Creek and Win- 
nebago Indian réservation, "set apartfor the absolute and undis- 
turbed use and occupation of the Indians." Treaty with Sioux 
Tribes, April 29, 1868 (15 Stat. 635, '636). In that year the Chicago, 
Milwaukee & St. Paul Railway Company made an agreement with 
thèse Indians to purchase from them this 188 acres and other lands, 
and this contract was approved by the secretary of the interior on 
January 3i 1881. On February 27, 1885, Président Arthur issued an 
executive order to thé efïect that this land was withdrawn from the 
Indian réservation, was irestored to the public domain, and was open 
to settlement urider the land laws. Thereupon the patentée, Henry 
J. King, înimediately made a settlement on the land described in his 
patent, and has occupied it ever since. On March 2, 1885, he ap- 
plied to thé locSl land officers to enter the land as a homestead, 
and tendered payrriént of the fées, but his apphcatibn was refused 
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because the officers had not received officiai notice that the land 
had been restored to the public domain. On March 7, 1885, the 
législature of, South Dakota passed an act including this land in 
the city of Chamberlain, a municipality which had been previously. 
incorporated. On April 17, 1885, Président Cleveland issued a proc- 
lamation that the executive order of February 27, 1885, was void, 
as it was in fact, because it was in violation of the treaty with the 
Sioux Indians. On March 2, 1889, congress passed an act to di- 
vide a portion of the réservation of the Sioux Indians in Dakota 
into separate réservations, and to extinguish the Indian title to the 
remainder. 25 Stat. 888, c. 405. By section 16 of that act it de- 
clared that the right of the St. Paul Railway Company to acquire 
and hold this land under its contract with the Indians was confirmed 
upon condition that it constructed its railroad and complied with 
certain other requirements of that act in the time and manner 
there specified; that none of the lands covered by this agreement 
of the railway company should ever be used for town site pur- 
poses; and that, in case that company failed to comply with the re- 
quirements of the act, the land should be forfeited to the United 
States, and that "whenever such forfeiture occurs the secretary 
of the interior shall ascertain the fact and give due notice thereof 
to the local land officers, and thereupon the lands so forfeited shall 
be open to homestead entry under the provisions of this açt." 25 
Stat. 894, § 16. By section 12 of the act it provided that ail the 
lands within the Indian réservation adapted to agriculture, which 
should be sold or released to the United States by any Indian tribe, 
under the act should be held by the United States for the sole pur- 
pose of securing homesto actual settlers, and should be disposed of 
to them in tracts not exceeding 160 acres to any one person, and 
that no patents should issue therefor except to persons taking the 
same as homesteads, or to their heirs, after the expiration of five 
years' occupancy thereof as such homesteads. Page 892. And by 
section 23 it provided that ail persons who between the 27th day 
of February, 1885, and the I7th day of April, 1885, had entered 
upon any part of the Crow Creek and Winnebago réservation, and 
made settlements and improvements thereon, with intent to enter 
the same under the homestead or pre-emption laws of the United, 
States, should hâve a preferred right, for a period of 90 days after 
the lands within that réservation were restored to the public do- 
main, to re-enter upon their claims, and procure title thereto under 
the homestead or pre-emption laws of the United States. 25 Stat. 
898. King had settled upon and improved this lànd within the time 
specified in this last section, with intent to enter it as a homestead, 
so that he fell within its provisions; but no one had settled upon 
or improved the land described in his patent, or done any other 
acts upon this land in support of the claim of the town site, between 
February 27 and April 17, 1885. The Indian tribes accepted the 
terms of the act of March 2, 1889, and under it their title to the 
land hère in dispute was extinguished. On February 10, 1890, the 
président announced the fact that the Indians had accepted the 
terms of the act of 1889, and declared that this release did not 
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affeet tlie reserved rights of thè St. Paul Railway Company to the 
lands' tHat are hère in dispute. ' 'îhè railway company subsequently 
failed to comply with the tefiiis of the act of 1889, and on Decem- 
ber S, 1894, Président Cletelaildiësued a proclamation wherein he 
declaréd "that the said lahds granted for right of way and station 
purposés, to wit, that tract of land known as lots 2, 3, and 4, and 
thé ë; E. ^ of the S.MV.ji, of Sec. 10, and lots i and 2 in sec. 5, 
Tp. 104 N.j R. 71 [a tract which includes the lands covered by this 
patent and à certain other 'trâtt], * * * are forfeited to the 
United States, and will be stibject to entry under the horaestead 
laws, as provîded by said act of Màrch 2, 1889, whenever the sec- 
retary of the interior shall give due notice to the local officers of 
this déclaration of forfeiture." 19 Land Dec. 431. The secretary 
thereupdn gave notice of the forfeituire, so that the lands fîrst be- 
came open to entry under the provisions of the act of 1889, on Aprii 
15, '189s. On that day King appîied to enter the land described 
in his patent as his homestead, ' aiid immediately thereafter, and 
on the siame day, J. W. Orcutt, as mayor of the city of Chamber- 
lain, appîied to enter it as a town site in behalf of the défendants 
ànd others whd were then occupying it. The litigation thus insti- 
tuted in the land department weht to a hearing on its merits before 
the local land ofïicers, before thè commissioner of the gênerai land 
office, ànd before the secretary of the interior. AU thèse ofïicers 
decided againsi the claimantS of the town site. City of Chamber- 
lain V. King, 24 Land Dec. Dep. Int. 526. Upon an application 
for reyiew, thèse décisions wfere again considered by the secretary, 
and affirmed, and finally, on July 16, 1899, the patent was issued 
to King in accordance with the uniform décisions of ail the officers 
of the land department upoh thé Questions of law and of fact which 
the contest between King and thè claimants of the town site had 
preséntéd. City of Chamberlain' v. King, ze, Land Dec. Dep. Int. 

249. ■ -: - h,. . 

In this State of the case, cottnsel for the défendants insist that ail 
this litigation wâs fruitless, thàt the department had no power to 
décide that King was erititleid to the land, that its action in render- 
îng that décision was without jtirisdiction, and that its patent is not 
évidence of title, ànd is void, in thè face of a collatéral attack, in an 
action at law; This is his argurtient: First, under the gênerai 
homestead act as it stood prîbr to March 3, 1891, lands within the 
limits of ah incofporated town were not subject to homestead entry, 
ûnless otherwisè provided by law. Act Sept. 4, 1841 (5 Stat. 455; 
Rev. St. §§ 2258, 2289). While the act of March 3, 1891 (26 Stat. 
1095), repealed the pre-emptit»n law, including section 2258, Rev. 
St., and struck otit the rèstriétion of homestead entries to lands 
subject to pre-emptioh, found in section 2289, it is insisted that it 
was not the purpoSe 6t^ èffect of that act to open lands within the 
limits of âh incoi-pprated 'city tb homestead entry. Second, the act 
of thè législature of the territbry of Dakota of March 7, 1885, in- 
cluded the land described in this patent within the incorporated 
limits of the city of Chamberlain. Third, therefore, this land was 
hdt subject to entry as à homestead on April 15, 1895, the land 
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department had no jurisdiction to hear or décide the issues be- 
tween the homesteader and the town site claimants, and its décision 
and patent are void. The major premise of this syllogism is vigor- 
ously assailed by counsel for the plaintiff. He stoutly maintains 
that since the act of March 3, 1891, which expressly struck out 
of the homestead law the restriction of entries under it to lands 
subject to pre-emption, and which repealed the pre-emption law, 
lands within the limits of an incorporated city are open to home- 
stead entries to the same extent as other public lands. It is cer- 
tain that the right of homestead entry was not farther restricted 
or limited by the act of 1891. Whether or not it was extended is a 
question which it is unnecessary to détermine in this case, and upon 
which no opinion is expressed. Before its amendment by the act of 
1891, the homestead law restricted the right to enter under it to 
public lands subject to pre-emption (section 228g), and the pre- 
emption law provided that "the foUowing classes of lands, unless 
otherwise provided by law, shall not be subject to the right of pré- 
emption. * * * Second. Lands included within the limits of an 
incorporated town or selected as the site of a city or town." Sec- 
tion 2258. For the purposes of this décision, the proposition will 
be conceded that the restriction upon homestead entries, within the 
limits of an incorporated town, remained the same after the passage 
of the act of 1891 that it was before its enactment. But neither 
the minor premise of the syllogism of counsel for the défendants, 
nor its conclusion, can be admitted, and that for many reasons, 
some of which will now be stated. 

I. This land was reserved for the Sioux tribes of Indians under 
the treaty of 1868, on March 7, 1885, when the act of the territorial 
législature, including it within the limits of the city of Chamberlain, 
was passed. It was not a part of "the public lands." It was not 
subject to the acts of congress relating to town sites, pre-emptions, 
homesteads, or other claims upon public lands, and until the Indian 
title was extinguished, and the land was restored to the public do- 
main, no act of any state or territorial législature, or of any mu- 
nicipal or other corporation, or of any private party, could restrict 
the nation's power to dispose of it, or initiate any preferential right 
or claim to it, in the absence of an act of congreSs expressly au- 
thorizing such action. Rev. St. §§ 2380, 2394; Leavenworth, L. 
& G. R. Co. V. U. S., 92 U. S. 733, 742, 745, 23 L. Ed. 634; Buttz 
V. Railroad Co., 119 U. S. 55, 66, 70, 7 Sup. Ct. 100, 30 L. Ed. 330; 
Wilcox V. Jackson, 13 Pet. 498, 513, 10 L. Ed. 264; Bardon v. Rail- 
road Co., 145 U. S. 535, 539, 542, 12 Sup. Ct. 856, 36 L. Ed. 806; 
Keith V. Town Site of Grand Junction, 3 Land Dec. Dep. Int. 356, 
358. This proposition has been the conceded law of the land ever 
since the présent System of disposing of the public lands was adopt- 
ed. No authorities in conflict with it hâve been cited. A diligent 
search through the décisions of the courts has disclosed none. In 
Leavenworth, L. & G. R. Co. v. U. S., 92 U. S. 733, 742, 745, 23 
L. Ed. 634, in the year 1875, and again in Bardon v. Railroad Co., 
145 U. S. 542, 12 Sup. Ct. 856, 36 L. Ed. 806 (1892), the suprême 
court announced the rule, to which it has uniformly adhered, that 
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lands within the limits pf an Indien réservation are excluded "from 
disppsal a,s the public lânds are usually disposed oi," and are ex- 
empt îrpijîi àll coïigreèsionàl legislktioti, unless there is an express 
dedaratîon therein tjo tHe contrary. The entire bénéficiai owner- 
ship of such lands was in the ïiidians. Nothing but the naked 
légal titlé in trust Idr thèm was in the United States, Of the In- 
diaris' jhterest in such land, the suprême court has repeatedly said: 
*'Fpr, àll practical pûrpbses they owned it; as the actual right of 
possession, the only thing they deemed of value was secured to 
thëm by treaty until they should elect tp surrender it to the United 
States." ' Leavenworth, X. & Q. R. Co. v. U. S., 92 U. S. 742, 23 
L. Ed, $34; Barion v. Railroad Co., 145 U. S. 535, 543, 12 Sup. Ct. 
856, 36 L. Ed, 806. . 

Thë contention of counsel for the défendants, that a state or ter- 
ritorial législature may exterid the limits of atown or city over a 
part of "the public lands" so as to segregate that part from the 
public , domain, and to reserv^ xt from pre-emption and homestead 
entries,; is no,t disputed. The ca,ses of Root v. Shields, i Woolw. 
358, 359, Fed. Cas. Np. 15,038; Burfenning v. Railway Ce, 46 
Minn, 20, 48 N. W. 444; Id., 163 U. S. 321, 16 Sup. Ct. 1018, 41 
L. Ed. iyis; Alger v. Hill (Wash.) 27 Pac. 922, 923; Lewis v. Town 
of Seattlëi 8 Çopp. Landowner, J43; City of Grantsville v. Mc- 
Bride, i2 Copp. Pub. Land Laws (1^82) 1302; City of Seattle v. Mc- 
Aleer, 2 Copp. Pub. Land Laws (1882) 1306, 1309, 1311; and 
Town Site of Coneordia v. Linney, 2 Copp, Pub. Land Laws (1882) 
1313, — which are cited for the défendants, go no farther. None of 
them hold that the act of any législature can initiate a claim to, or 
affeçt- the future disposition of, any land which has beeri thereto- 
fore, reserved and appropriated to the occupancy of the Indians, 
of the army, of the navy, or of any other party, and which has 
thereby ceased to be a part of the public domain. For this rea- 
son, thèse authorities are neither décisive nor persuasive upon the 
question which the açt of the Dakota législature présents. 

The claim of counsel for défendants, that state and territorial 
législatures may extend their civil and criminal laws over the occu- 
pants of portions of Indîàn réservations by including them within 
incorporated towns orcities or by other législation, so that crimes 
committed there rhay! be punished, taxes collected, and rights of 
property protected by the courts, is not material to the issue in 
this case, and it is açcordingly conceded. Nothing more is held 
in Langford v, Montejth, 102 U. S. 145, 147, 26 L. Ed. 43; Rail- 
way Co. V. Fisher, 116 U. S. 28, 6 Sup. Ct. 246, 29 L. Ed. 542; 
Draper v. U. S., 164 tJ. S. 240, 17 Sup. Ct. 107, 41 L. Ed. 419; 
State V. Doxtater, 47 Wis. 278, 291, 2 N. W. 439; and Schriber v. 
Town of Langdale, 66 Wis. 616, 29 N. W. 547, 554,— which hâve 
been cited for the défendants. Under this admission, the act of the 
législature oi Dakota wâs not void. It extended over the occu- 
pants of this land the munifcipal laws of the city of Chamberlain, 
and empowerèd th^t éity to protect the rights of persons and of 
property thère. But it had no more eflfect upon the présent or 
prospective: claims of parties tP the title of the land than it would 



KiNG ▼, m'andbews. 871 

hâve had if the title to it had been held by private citizens. An 
act of the législature which includes public land in the limits of a 
town does not segregate it from the public domain, and withdraw 
it from homestead entry by its own force. It does so, as Mr. Jus- 
tice Miller has well said in the leading case of Root v. Shields, i 
Woolw. 340, 359, Fed. Cas. No. 12,038, by virtue of the congres- 
sional provision only. Remove the cause, and the efïect is not 
produced. The congressional provision had no application to, or 
effect upon, the title or claims to lands appropriated to Indians 
or military réservations, because they were not a part of "the pub- 
lic lands." Hence an act of the législature of a territory which 
derived ail its powers to aflfect such claims and titles from such a 
provision was devoid of ail efïect upon them. 

2. If the position just stated were untenable, and if the act of the 
Dakota législature segregated this land from the Indian réserva- 
tion, and withdrew it from homestead entry, the act of congress of 
March 2, 1889, restored it. If it was withdrawn, it was by virtue of 
and subject to the terms and limitations of the acts of congress. 
Rev. St. §§ 2258, 2289. Those terms were that by its incorpora- 
tion into a town or city it was withdrawn from homestead entry, 
"unless otherwise provided by law." It was dtherwise provided by 
law. The act of 1889 provided (l) that thèse spécifie lands which 
were then subject to the contract between the Indians and the St. 
Paul Railway Company should not "be used, directly or indirectly, 
for town site purposes," and that whenever they were forfeited 
by the railway company "the lands so forfeited shall be open to 
homestead entry under the provisions of this act" (25- Stat. 894, 
§ 16); (2) that ail the lands sold or released by the Indians under 
that act which were adapted for agriculture should be disposed of 
to actual and bona fide settlers in tracts not exceeding 160 acres 
each, and that no patent should issue for any tract, except to the per- 
son taking the same as a homestead (25 Stat. 892, § 12); and (3) 
that the persons who made settlements and actual improvements, 
and located or attempted to locate homesteads, pre-emptions, and 
town site claims on any of thèse lands, between February 27 and 
April 17, 1885, with intent to enter them under the homestead or 
pre-emption laws, should hâve a préférence right to acquire the 
lands so located for 90 days after the land should be restored to the 
public domain (25 Stat. 898, § 23). Hère were repeated enactments 
of congress subséquent to the act of the Dakota législature to the 
effect that this land should be subject to homestead entry. 

3. If the withdrawal of the land from homestead entry was ef- 
fected by the territorial act including it within the corporate limits 
of the city of Chamberlain, that act gave the claimants of the town 
site no vested rights against the United States, and the nation was 
still free to dispose of the land to others notwithstanding that with- 
drawal. Congress has the right and the power at any time before 
ail the preliminary acts prescribed by the laws for the acquisition of 
the title to its lands, including the payment of the fées, hâve been 
performed, to deprive any oue who has a preferred right to acquire 
the title of this privilège, and to confer it upon another. Railroad 
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Go. V. Smitli, I7ï U. S. 260, 269, 18 Sup. Ct. 794, 43 lî. Ed. 157; 
Erisbie v. Whitney, 9 Wall, 187, 189, 193, 196, 19 L. Ed. 668; Hutch- 
ings V. t,ow, 15 Wall. T], 87^ ^, 93, 21 L,. Éd. 82 ; Buxton v. Traver, 
130 Ui S. 232, 236, 9 Sup. Ct.'sog, 32 L. Ed. 920; U. S. v. Holmes 
(C. C.) 105 Fed. 41, 44; Catifîpbell v. Wade, 132 U. S. 34, 38, 10 
Sup. Ct. 9, 33 L. Ed. 240; Wâgstafï v. CoUins, 97 Fed. 3, 9, 38 C. C. 
A. 19, 24, 25 ; Emblen v. Land Co., 102 Fed. 559, 561, 563, 42 C. C. A. 
499; S0i,;S03 ; Norton v. Evans, 82 Fed. 804, 27 C. C. À. 168, 49 U. S. 
App. 669. The claimants to the town site had performed none of 
the requisite prelinainary açts to entitle them to enter it when con- 
gress passed the act of March 2, 1889. By that act, as has been seen, 
it exercised its power to give the preferred right to acquire this land 
to those who sought to enter it as their homesteads, and there is 
nothing in the prior act of the Dakota législature which can limit the 
terms or destroy the efïect pf this later act of congress upon a sub- 
iect which was within its exclusive jurisdiction, — ^the disposition of 
the lands of the nation. 

The indisputable rules and principles which hâve now been ad- 
verted to compel the conclusion that the act of the législature of 
Dakota did not irrqvocably withdraw the land which was subsequent- 
ly patented to King from the jurisdiction and disposition of the land 
department. When on April 15, 1895, it was restored to "the public 
lands/' under the provisions of the act of March 2, 1889, and the 
patentée and the claimants of the town site applied to the land de- 
partment for permission to enter it and for a conveyance of it, the 
acts of congress had vested in that department the power, and had 
imposed upon it the duty, to hear and décide the issues whether or 
not this land was withdrawn from homestead entry by the territorial 
act of March 7, 1885, at a time when it was a part of an Indian réser- 
vation, and not a part of "the public lands" ; whether or not the act 
of congress of March 2, 1889, prohibited its entry as a town site ; 
whether or not that act authorized its entry as a homestead ; whether 
or not either of the claimants made an actual settlement upon, and 
improvement of, the land with intent to enter it as a pre-emption or 
homestead or town site between February 27, 1885, and April 17, 
1885, so that he acquired a preferred right to enter the land for 90 
days after April 15, 1895; whether or not the homestead claimant 
had complied with the requisite preliminaries regarding settlement, 
occupation, and improvement to entitle him to enter it; whether or 
not the property and its occupants were such that the claimants of 
the town site could lawfuUy enter the land as such (Rev. St. §§ 
2382, 2384, 2387-2389, 2393); and every other issue of law and of 
fact which conditioned the détermination of the ultimate question 
whether the homesteader or the claimants of the town site were en- 
titled to enter and to receive the patent for this land. The décision 
of thèse questions was not a ministerial act. It was the exercise of 
judgment, — of judicial power, — apd the décision by that tribunal, evi- 
denced by its patent to King, of the issues thus presented to it, 
whether right or wrong, was presumptively right, conveyed the légal 
title to the land, was impervious to collatéral attack, and could be 
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successfully assaîled only by a direct proceeding în equîty for that 
purpose. 

The land department was the only tribunal intrusted by congress 
with the power to décide thèse questions or with authority to dispose 
of this land. The claimants of the town site could hâve obtained 
title to it from no other source. They recognized this fact when they 
applied to this tribunal for a décision in their favor and for its patent. 
If the department had jurisdiction to hear and décide thèse questions 
in their favor, if it had jurisdiction to décide them at ail, it had juris- 
diction to décide them either way, — to détermine them wrong as 
well as right. The test of jurisdiction is not a right décision, but the 
right to investigate and décide. This right was vested in the de- 
partment by the public land laws of the United States. Its patent 
conveyed the légal title held by the government, and evidenced its 
judgment upon the questions presented to it, and it should hâve been 
received in évidence at the trial below and should hâve prevailed until 
it was avoided by a direct proceeding in equity for that purpose. v 

This conclusion has not been reached without a thoughtful reading 
and considération of the opinions of the various courts in Burfenning 
v. Railway Co., 46 Minn. 20, 48 N. W. 444; Id., 163 U. S. 321, 16 
Sup. Ct. 1018, 41 ly. Ed. 175; Railroad Co. v. Forsythe, 159 U. S. 
46, 61, 15 Sup. Ct. 1020, 40 L. Ed. 71; Root V. .Shields, i Woolw. 
359, Eed. Cas. No. 12,038; Wright v. Roseberry, 121 U. S. 519, 7 
Sup. Ct. 985, 30 L. Ed.. 1039; Deweese v. Reinhard, 165 U. S. 386, 
17 Sup. Ct. 340, 41 L. Ed. 757; Morton v. Nebraska, 21 Wall. 660, 
674, 22 L. Ed. 639; Riley v. Welles 154 U. S. 578, 14 Sup. Ct. 1166, 
19 L. Ed. 648; U. S. V. Carpenter, m U. S. 347, 4 Sup. Ct. 435, 28 
L. Ed. 4SI ; U. S. v. Coos Bay Wagon Road Co. (C. C.) 89 Fed. 151 ; 
and in every other case cited by counsel for the défendants. But 
there is nothing in any of thèse authorities that is sufficient to strike 
down the established rule which was announced in Refining Co. v. 
Kemp, 104 U. S. 646, 26 L. Ed. 875, and which has been sustained 
by the décisions of the suprême court for nearly a century, that "a 
patent, in a court of law, is conclusive as to ail matters properly de- 
terminable by the land department, when its action is within the 
scope of its authority ; that is, when it has jurisdiction under the law 
to convey the land. In that court the patent is unassailable for mère 
errors of judgment." In Burfenning v. Railway Co., 46 Minn. 20, 
48 N. W. 444, and Id., 163 U. S. 321, 16 Sup. Ct. 1018, 41 L. Ed. 175, 
in which a patent was held void in an action of ejectment because the 
land which it described was within the limits of an incorporated city 
when the claim upon which it was founded was initiated, the action 
was brought and tried in a court of the state of Minnesota. In that 
court the distinction between actions at law and suits in equity had 
been abolished, and an équitable défense had been made as available 
in an action at law as in a proceeding in equity by the statutes of that 
State. St. Minn. 1894, §§ 5131, 5236. Hence the défense in:that ac- 
tion, that the patent had been issued through an error of law of the 
land department, TVas as direct a proceeding to avbid the patent as 
an independent suit in equity would hâve been in a fédéral court. 
That défense was interposed, and it was sustained. But it would not 
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have b'een: avaîlaWe în the: fédéral courts, because tfie distinction 
between actions at law and suits in equity is still maintained in those 
tribunals. In the cotiits of Minnesota the défense interposed to that 
action at law wâs a direct, and not a collatéral, attack upon the pat- 
ent. In the fédéral courts itwould havebeen a collatéral, and not a 
direct, attack, and it could not hâve been sustained. In Railroad Co. 
V. Forsythe, IS9 U. S. 46, 15 Sup. Ct. 1020, 40 L,. Ed. 71; Wright 
V. Roseberry, 121 U. S. 519, 7 Sup. Ct. 985, 30 L. Ed. 1039; Deweese 
V. Reinhard, 165 U. S. 386, 17 Sup. Ct. 340, 41 L. Ed. 757; Morton v. 
Nebraska, 21 Wall. 660, 674^ 22 L. Ed. 639; and Rilêy v. Welles, 154 
U. S. 578, 14 Sup. Ct. I166, 19 L. Ed. 648, — the lands in question had 
either been granted or reserved when the claims of the patentées 
were initiated so that théy were not subject to the disposition of the 
land department. Root v. Shields, 1 Woolw. 359, Fed. Cas. No. 
12,038, U. S. V. Coos Bay Wagon Road Co. (C. C.) 89 Fed. 151, and 
U. S. V. Carpenter, m U. S. 347, 4 Sup. Ct. 435, 28 L. Ed. 451, 
were direct attacks upon patents by bills in equity for errors of law 
of the land department. The attack upon the patent in the case in 
hand was indirect and collatéral, and it cannot prevail. It was an 
attempt to interpose an équitable défense to a légal cause of action, 
which is not permissible in the national courts. In this action at law 
the patent was conclusivé" évidence oftitle in the patentée, and that 
efifect sJiould hâve been given to it upon the trial below. 

The judgment is reversed, and the case is remanded to the court 
below, with directions to grant a new trial. 



R4.J.M et al. V. ROOKMORB. 
"'■ ' (Circuit CJôart, N. D. Georgla. June 19, 1901.> 

' /''' ;,': ,' No. 1,479. 

DAItAQSS— BBBACb OF OONTEAOT FOR DkLIVBKT OF COTTON— TiMB Oï BrBACH. 

At v^lous tipies durlng about two months, ending In December, plaiu- 
tlffs madec^ntracts for the purchasçi qt cotton from défendant Of some 
of the pùrchases, iall was dellvered! and pald for; of others, part only; 
and still ôttlers, nbne ■was dellvered. PlalntlfCs kept urglng delivéry of 
the feinalnder, and not tmtll January 4th dld défendant refuse to make 
snch fleljyeiry. Plalntlffs then pnrchàsed the amount of the deflçiency 
at the market priée, whlçh was au advance over the priées to be pald 
undér the contracts, Heïii, that the breach of the con tracts, for the pur- 
posé of fixinis the mëàsure of daitiages, occurred On January 4th, and 
plaintiffs were entitled to reeoVer the amount then paid in escess of 
the contraet prlce 

i Action at La-w for Damages for Breach of Contraet for the Sale 

Of.CottOl^.: 

Slaton. âÈ Phillips, for plaintiflfsb 
iW.;E.''Simmons, for défendant. 

NEWMAN, -District Judge. This case was submitted ; the 
court to déterminé the isame on the law and facts, without the in- 
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tervention of a jury. I find that on October 3, 1898, correspond- 
ence was opened between Ralli Bros, and M. L. Rockmore, for the 
purchase of cotton by Ralli Bros, from Rockmore. On October 
29, 1898, the first agreement to sell appears to hâve been made. 
Thereafter, during the months of October, November, and Decem- 
ber, sales were made as follows : October 29th, 100 baies, at 5 cents 
per 'pound, which were ail delivered and paid for; October 3ist, 
300 baies, at 4^^/ie cents per pound, which were delivered and 
paid for; November 2d, 200 baies, at 4^°/i3 cents per pound, of 
which 90 baies were not delivered ; November 8th, 200 baies, at 
4^Yis cents per pound, none of which were delivered; November 
loth, 300 baies, at 5 cents per pound, of which 166 baies were not 
delivered; November i6th, 200 baies, at 5^ cents per pound, of 
which 178 baies were not delivered; November i6th, 200 baies, at 
534 cents per pound, of which none were delivered; November 
2ist, 50 baies, at 5^ cents per pound, of which 37 baies were not 
delivered; December I2th, 100 baies, at 5^ cents per pound, of 
which 14 baies were not delivered. I further find that the plain- 
tifïs continually urged the défendant to deliver this cotton, and 
that défendant failed to do so, but not until January 4, 1899, did 
the défendant finally refuse to deliver the cotton, and thereby 
breached his contract with the plaintiffs for the sale and delivery 
of the same. I further find that it became necessary for the plain- 
tifïs, in order to supply the cotton which the défendant failed to 
deliver them, to purchase the same from other parties, at an in- 
creased cost, amounting to $2,427.41. This is the testimony of the 
plaintifïs' agent, Mr. Agelasto (and is undisputed), which shows the 
total cost to the plaintifïs of the amount of c'otton which the de- 
fendant failed to deliver in each instance. I find that the relation 
between the plaintifïs and défendant during the time this transac- 
tion was going on was that of buyer and seller, and not of prin- 
cipal and agent, as contended by counsel for the défendant in his 
argument. I find further that the claim of the défendant that he 
was justified in not delivering the cotton according to contract, by 
reason of the failure of the plaintifïs to pay exchange, is not sus- 
tained by the évidence, and is not meritorious. 

Questions of L,aw. 

The only question of law in the case, as I understand it, is whether 
the plaintifïs' right to recover should be tested and determined by 
the price of cotton at the time it should hâve been delivered by 
Rockmore, in October, November, and December, or at the time 
that the défendant fînally notified the plaintifïs that he would not 
comply with the contract, in January, 1899. Cotton had risen in 
price during this period, and up to January 4, 1899. I fînd, as has 
been indicated, that the breach of the contract was in January, 1899. 
During the period between the time the varions sales were made 
and January 4th, Rockmore ail the time justified the plaintifïs in 
believing that he would deliver ail the cotton sold. While he did 
make some suggestions and some complaint about exchange, it was 
not such, as above stated, to make it meritorious as a défense to 
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this suit, nor was it. sufficient to put the plaintiffs on notice tHat the 
cotton would nçft be delivered, so that they could hâve supplied 
the same at an éarlîer date. 

My conclusion is, under the facts, that the breach of the con- 
tract was on January 4, 1899, and that the différence in the price 
at which the différent lots of cotton were sold and the price which 
Ralli Bros, were required to pay, as shown by the testimony of 
Mr. Agelasto, from jànuary 4th to 7th, is the proper basis for re- 
covery in this case, and that that is the amount which the plaintiffs 
were damaged, and for which they are entitled to recover. This 
amount is, as I hâve stated, $2,427.41. This is upon the assump- 
tion that there is an agreement 01 counsel that there is a déficit, 
in any event, of 883 baies. There is one trouble about the matter, 
and that is that the plaintiffs in their déclaration appear only to 
daim a contract for the delivery of 1,650 baies, and such is the 
statement in the plea of the défendant. If I am under a misappre- 
hension as to the agreement of counsel that the contest was in 
reality over the .nondelivery of 883 baies, without référence to the 
statement in the pleadings, then there should be written off of the 
above amount $272.88, which would reduce the amount of recovery 
to $2,155.53. 

The plamtiffs' suit was only brought, however, for $2,175, ^"^ 
necessarily their recovery must be confined to this amount. If I 
am correct in the assumption that there was a failure to deliver 
883 baies, the plaintiffs a,re entitled to recover this sum of $2,175, 
with interest thereon from january 7, 1899, and judgment should be 
entered in favor of the plaintiffs against the défendant for said 
sums. Counsel may indicate to me before the court adjourns what 
the agre'enient was m référence to the number of baies of cotton not 
delivered. 

The claim of plaintiffs Jor counsel, fées for stubborn litigiousness 
is disallowed. 

The claim of tlie défendant that the character of the contract was 
such as tobe. against jpubliç policy, and void, being a contract for 
future delivery, is nqt jnsisted upon at ail, as I understand it. 

The claim of the delçiidant that the jurisdictional amount is not 
involved is controUed by the amount of the finding, as above indi- 
cated. 



IX)UIS"SfILLB & N. K. CO. v. TR.TJETT. 

(Circuit Court of Aggeals, Slxth Circuit November 6, 1901.) 

No. 949. 

Railkoads— Accident at Cbossing^Tbnnbssbb Statdtb. 

Shannon's Code' Tenn. §f 1574-15Y6, require every rallroad companj 
, to keep somepersonion the ^lookout upon ail locomotives, and when any 
person, animal, or otîier lObstructloi» appears on the road to give the 
alarm, put down the brakes, and use every possible means to stop the 
train afld prevent an accident They f urther providè that if It f ails to 
take sUch précautions It shall be responsible for àll damages resulting 
from any accident or collision that may oceur, but that if the précautions 
are taken It shall not be liable, and place the burden of proof upon the 
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Company. As construed by the suprême court of the state, such statute 
makes a Company absolutely liable unles^ it shows a compliance there- 
with, and contributory négligence is net a défense, but gôes only in miti- 
gation of damages. The court also holds, howèver, that if a person seen 
on the track gets off, and out of reach of the train, while under observa- 
tion, the Company Is not bound ^o exercise the précautions mentioned, 
although such person may afterward get back to the track and be In- 
jured. Beld, that the latter rule only applied where such person had got 
far enough f rom the track, and under such circumstances, as to reason- 
ably indicate his safety; and that where a. person about to cross a track 
on horseback, on seeing an approaching train, attempted to turn his 
horse back, but the horse became frlghtened and unmanageable, the 
question whether the failute of the engineer to make any attempt to 
stop the train rendered the company liable for "the death of such per- 
son was, one of fact for the jury, there being évidence tending to 
show that such death was caused by the horse crowding so close to 
the train that deceased was struck by a passing car, and that when 
he was upon the track, and first seen by the engineer, the train was at 
such a distance that the speed migbt hâve been slackened, if not en- 
tirely stopped, before reaching the crossing.i 

In Error to the Circuit Court of the United States for the Mid- 
dle District of Tennessee. 

Charles N. Burch and John W. Judd, for plaintifï in error. 
John T. Allen and W. H. Washington, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a suit brought by Mattie 
Truett, as widow of her deceased husband, Joseph H. Truett, against 
the Louisville & Nashville Railroad Company, to recover damages 
for injuries to her husband resulting in his death. The suit is 
brought under the statutes of Tennessee, which provide for such re- 
covery at the suit of the persons therein designated. No question 
is presented involving the propriéty of the widow being plaintiff. in 
the action. The case was brought in the circuit court of the United 
States for the Middie district of Tennessee, and tried before the court 
and a jury. The trial resulted in a verdict and judgment for the 
plaintifï for the sum of $2,000. At the close of the évidence in the 
case the défendant moved for peremptory instructions to the jury to 
render a verdict for that party. The court declined to give that in- 
struction, and défendant excepted. The case was thereupon submit- 
ted to the jury under instructions not now complâined of. The only 
assignment of error reHed upon is the one complainihg that the Court 
erred in reîusing to grant the request for a peremptory instruction 
to the jury to find for the défendant. We hâve therefore to deal 
only with the question whether the évidence in the case relating to 
the circumstances of the accident in which the husband of the plain- 
tifï was killed were such that the court ought to hâve instructed the 
jury to find for the défendant. 

The circumstances of the case were as follows : The Louisville & 
Nashville Railroad, at the place where the accident occurred, runs 
nearly north and south. Truett resided on the east side of the track, 

1 Statutory provisions as to death by wrongful act, see note to Railroad Go. 
y. Wilson, 1 C. 0. A. 33. 
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atout iooyariis distant. , Tli,epijcé running from Franklin to Nash- 
YJlle Tuns north and. south abput loo yards wést of the railroad. 
There is a crossrOad running over the railroad to Truett's résidence 
frotti à pbitlt oii the pike neâriy opposite. About noon Truett, the 
dece^l^d, was reiturning hoiné On 'horseback. He left thé pike at the 
croBsroad, and rode to, the east, passing through an open gateway 
on thewest side bf the track, and was about to cross the track, his 
horse's fore feet being just at the edge oî the track, when, looking 
up, h0, sWi a freight train rapidly approaching, not far 4istant. He 
undertook to turn his horse bàek apd-off the track. The horse be- 
camé frightened and unmanageable. The train passed swiftly by, 
withôiitàny signal of any kind, Or any àttempt to stop it being made. 
AcCprding to the contention of the plaintiff, while the horse was 
whïrling about, greatly frightened, Truett was thrown against the 
reari end of the second car in the train, or the front end of the third 
car, and received a heavy blow upori his right temple, which resulted 
in his d)^ath shortly after. 

The defendant's contention was that Truett did iiot receive his in- 
jury by being brought into collision with the train, but that the horse 
ran away with him, bàck on to the crossroad, where it stumbled and 
fell, càrrying itiS rider to the ground, his head striking a rock or stone 
by the side of or in the road, and that this was the Cause of his in- 
jury. The statute of Tennessee which defines the duty of a railroad 
Company in such cases is contained in Shaiinon's Code of Tennessee, 
and its provisions are as folio ws : 

Subsection 4 of section 1574: ' 

"Bvery railroad Company sUall keep the englneer, fireman or eome other 
person upoa the locomotive, alwaye ui)on the lookout ahead;: and when any 
person, animal or other obstruction appears upon the road, the alarm whistle 
shall be sounded, the brakes put down, and every possible means employed 
to Stop the traJn and prevènt an accident." 

Section ;j57S:; ; , 

i'fEvery rallroaid tcompany that fails to observe thèse précautions or cause 
Qt^m to be observed by its agents and servants shall be reçponsible for ail 
damages to persons or property occasloned by, or résulting from, any accident 
or collision that mày occur." 

Section 1576: 

"No, railroad çpjnpany that observes or causes to be observed, thèse pre- 
cftii^tlohs shaU be iresponglble for any damage done to perso» or property on 
Its road. Thë proof that It has observed thèse précautions shall be upon 
thé eomi>any." " 

The construction givento subsection 1574 is that the duty thereby 
iinposed is, in the conditions there stated, absolute, and that, taken 
in connection with sectioa,i57S, the liability is not left open to spéc- 
ulation or question in case the observances requjfed are not taken 
when a person appearsupoii the road and a collision results. The 
railroad Company is held for the conséquences. 

And it is also held. by the suprême , court of Tennessee that the 
statute applies in every case of a person appearing upon the track 
or so near to it as to be within striking distance of the train. It is 
further held that if the person has appeared upon the track, but has 
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aftervvards gotten away from it while still under observation, the 
Company is not bound to exercise the précautions mentioned in the 
statute, although the person might afterwards get back into such 
proximity to the train as to be înjured thereby. Contributory négli- 
gence is not a défense, but goes in mitigation of damages. In a ré- 
cent case (Transit Co. v. Walton, 105 Tenn. 415, 420, 58 S. W. Jif) 
the suprême court of Tennessee thus expounded the statute : 

"In construing thèse provisions, it lias been heretofore held by tliis court, 
in an unbroken Une of décisions, that tlie railroad company is liable unless 
it can sliow that thèse provisions and précautions hâve been observed, and 
the fact that the accident or collision would hâve occurred had the require- 
ments been perform«d will not relieve the company from their performance 
nor from liability for damages. It has been said that cases of hardship, or 
even absurdlty, rpay occur under such construction, but the language is 
explicit and certain, and capable of being given no other meaning. liailroad 
Oo. v. Burke, 6 Oold. 45, 50; Railroad Co. v. Connor, 9 Heisk. 26; Hîll v. 
Railroad Oo., 9 Heisk. 827; Railroad Co. \. Smith, 9 Heisk. 8G3, 864;- Railroad 
Co. V. Thomas, 5 Heisk. 266; Railway Co. v. Foster, 88 Tenn. 678, 13 S. W. 
694, 14 S. W. 428. So stricj is Uie rule that contributory négligence will not 
excuse their observance, be it ever so gross, but will only go in mitigation 
of damages. Railroad Co. v. Burke, 6 Cold. 45, 51; Railroad Co. v. Smith, 6 
Heisk. 177; Railroad Co. v. Walker, 11 Heisk. 385; Simpson v. Railroad Co., 
5 Lea, 456; RailVay Co. v. Foster, 88 Tenn. 675, 680, 13 S. W. CM, 14 S. W. 
428; Railroad Co. v. Conner, 2 Baxt, 382. It is true that impossibilities are 
not required, and if ail is done that should hâve been done, and the accident 
was unavoidable, the road -will not bè liable. Railroad Co. v. Scales, 2 Lea, 
688, 691, 694; Railroad Co. v. Swaney, 5 Lea, 119; Railway Co. v. Foster, 
68 Tenn, 680, 13 S. W. 694, 14 S. W. 428. But when the impossibillty and 
unavoidableness arise put of the default of the road the road will still be 
liable. Railroad Oo. v. Anthony, 1 Lea, 516; Railroad Co. v. Selcer, 7 Lea, 559. 
The plea or défense that ail efforts would hâve been ineffectuai will not 
protect the road. The injunction of the law is peremptory, and the con- 
séquence of a f allure is unconditional liability for damage done in ' cases 
comlng within the statute. Railroad Oo. v. St. John, 5 Sneed, 524, 530, 73 
Am. Dec. 149. And spéculation as to the efCect will not be indulged by the 
court nor permitted by tbe road, but the statute demands absolute obédience, 
■whether the précautions seem necessary or not. HIll v. Railroad Co., 9 Heisk. 
827; Railway Oo. v. Foster, 88 Tenn. 679, 13 S. W. 694, 14 S. W. 428. This 
court has said, in substance, that it is the duty of ail who are engaged in 
running the train, in whatever department they may be employed, to give 
the entire énergies of their bodies and minds, and to brlng into réquisition 
ail means at their command, to stop the train as soon as possible, and preVent 
the accident. Railroad Co. v. Connor, 9 Heisk. 22. And that the road must 
be able to show, not only that the spécifie précautions were observed, but, 
in addition, that ail possible means were employed toi stop the train and 
prevent the accident; but the company will not be required to perform im- 
possibilities. Railroad Co. v. Smith, ,9 Heisk. 863; Railroad Co. v. Scales, 2 
Lea, 6884 It is incûmbent on the road to show that ail the brakés were 
put down by the express terms of the statute. Railroad Co. v. Smith, 9 Heiisk. 
864." j 

The question at the triai, therefore, was whether, although T.ruett 
and his horse had appêared upon the tract,' hé had yet gotten far 
enough away from the running room of the train as to bè passed 
sâfely by.' Thesettled rule in the United States courts is that, if 
there is no aspect of the évidence in the case whiCh could reasqn- 
ably justjfy à' verdict by the jury fôr the plâintiff, it is the' duty 
of the court toiustruct the jury that he is not entitled toreçover, 
but that if thèfé' is évidence which, if believed by. the jviry, would 
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justify file 'fihdîng of facts necessary to a recovery, the question of 
liability becpmes one bf fact, and falls within the province of the 
jury, ànd not of the court. In applying this rule, it is not material 
from what source the évidence comes,-^whether from one aide or 
the other. Nor is it necessary that ail of the testimony of any 
witness in the case should be credited by the jury. They may be- 
lieve that the testimony bf a witness is in part true and in part 
mistaken. We are therefore required to look into the évidence to 
see whether theré was in the Vvhole body of it such proof as that 
the jury, if 'c^editing it, might hâve: found the facts which it was 
necessary toniake out. 

•The train was coming from the south. It was a freight train, 
moving at the rate of about I5 miles an hour. There was a deep 
eut through whiçh itpàssed, .150 to 200 yards south of the crossing. 
The road curved somewhat tb the right where the train came out 
of the eut, andi thence continued northerly more nearly in a straight 
line. It was doWn grade, ; and the train moved by its own mo- 
meiitum, steam being turried off. 

One iniportant élément in i the case was.a question at what dis- 
tance the approaching train was from the crossing when Truett at- 
tempted to paSs over and appeared upon the track. According to 
the testimony pf pne Heim,'a vvittless for the plaintiff, who was an 
eyewitnessto the :Occurrencé,rt)ae, train was very near at that mo- 
ment,-— "almpsti upon him," as the witness said. He further stated 
that Truett, lopking up, saw the train coming, and attempted to 
rein his horse ,^rpuhd to the right; but the hprse was unmanage- 
ab'îje, a,n,d ttiifhe^'înstead tP the left, getting far enough away, how- 
ever, to clear the engine and part of the train as they passed, when, 
the horse "careenirîg" to the left^ Truett fell over to the right, strik- 
ing the rear en!d Pf the, second' car or the fore, end of the third 
car, the hprsé béing struçk also upon its right side; and that there- 
upon the hprse ran, with its- rider, out through an ppening in the 
fence to the crossroad, when it fell down, and Truett was thrown 
to the grbtind, '(vhere he was' soon àfterwards found, with his temple 
cfushed in, ,The, ènginçef oil'the train was called by the défendant, 
and testifïeç} thatïhe was on the right-hand side of the engine, and 
on the inside of the curve of the track, keeping a lookout ahead, 
when, just' beffrfe reaching the crossing, Truett and his horse ap- 
pèàrèd Upon t%.;,track ahead, tt[e,,hbrse' being about to step over 
the, rail on the jW-est sideof the!t'ra,ck; that he, the engineer, moved 
toi^sound the^whistiej but beforehe could do so the horse and its 
rider seemed to fall back and disappear; that he therefore took no 
further pireçai^tipn, and did, npt knpw that any injury had happened 
un^ilhe. reacned'thç end pf his trip. Another ,ëyewitness was called 
by the défendant, ônè Parrnan, who gave a soinewhat différent ac- 
couijt. He'tç^ïffiedjthat Truett ^w^^ not hit ty the train at ail; 
that the horse vwe'ni wpto the track^, and that upon the approach of 
thè ttaih becaimë|frîghténed ànd^ ran bàck from 

the iraiIrpad'25,Pr 30 yards,, aiid féfl dpwn, jh the crossroad, throw- 
ing Truett 'upPn:,'the ground, where the witness, found him, wounded 
in thé head arid bleeding; that there was a fixed rock in the edge 
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of the road near where he fell, and there were small stones around 
him in the roadway. The witness also testified that he did not see 
the engine at the time when Truett and his horse turned away 
from the track, and that he did not notice the train then, and did 
not think it had then corne into his (the witness') view. 

It is not impossible that the jury may hâve thought this witness 
mistaken in some part of his testimony, and yet hâve believed that 
the ■ engine was far enough away from the crossing at the time 
when Truett appeared thereon, and his horse became frightened 
and unmanageable, for the engineer, if he was maintaining a proper 
lookout, to see the predicament that Truett was in. And, upon 
any view of the évidence, the jury might hâve thought the engineer, 
if he was maintaining a proper lookout, might hâve seen that Truett 
was in trouble, while yet he was in striking distance, and while the 
uncontrollable movements of the horse were such that there was 
danger of his coming in collision with the train before it could pass. 

Accepting as correct the construction of the statute to be that 
where one who has appeared upon the track, and then gets away 
from it under circumstances which indicate that he is able to keep 
out of the way, but afterward gets back into collision with the 
train, there can be no recovery, we do not think that that consé- 
quence would follow if the man appears upon the track in such cir- 
cumstances as that it is seen he may be carrièd by a force beypnd 
ftis control out of and into the danger Une, only momentarily dis- 
appearing from oflf the track. In such case we do not think the 
railroad company would be relieved from the duty of taking the 
prescribed caution. It may be that in the présent instance it was 
not possible to hâve completely stopped the train, and still possible 
that by promptly applying the brakes and reversing the engine and 
turning on steam the movement of the train could hâve been slack- 
ened, and the violence of the collision hâve been eased to the ex- 
tent of avoiding a fatal injury. We are unable to accept the propo- 
sition which seems to be contended for in the brief for plaintiff in 
error, that if, at the time when the engine passed, Truett was 
out of striking distance, that would relieve the company from 
the obligations imposed by the statute, but think that, as before in- 
dicated, the circumstances might be such as to justly induce the ex- 
pectation that before the train could pass it might come into colli- 
sion with the party who had been seen upon the track, but seen 
to be unaibie to control his own movements. Such a case seems 
to us to come within the intention and purpose of the statute. 

We are of opinion that the court did not err in submitting the 
case to the jury, and the judgment must therefore be afHrmed. 
lllF.^-56 
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BALTIMORE & 0. K. CO. V. BURRI& 
. (CÏrôiiit court of Appeals, Slxth Circuit November 11, 1901.) 

Nor895. 
l. RAiLBOAlié— Dkbts of Reobivhrsâiï'— Ordbb Rbquiring Assomption bt 

COMFAKT. • 

A railroad company allowed to résume possession of Its property, 
whic,!!; has, been In the hands of recelvers In a f oreclosure suit, by an 
ordêr ëf tbe court wïilch reservéd jurlsdlctlon to adjudicate and settle 
àll clâlMâ agalnst the recelvers, and requlred the company to pay ail 
debts aàd clalms whlch should be adjudged valld, by the acceptance 
ofeuph condition becomes bound to pay such clalms, and may properly 
be maâe défendant in a pétition of Intervention subsequently flled In the 
cause by a person injured through the alleged négligence of the recelv- 
ers, and in such case the court will take judlclal notice of the terms of 
Its former order. 

3. M'AiTiBH AND Servant— Dkfbctive Railroad Car— Proop op Négligence 

• tJNDBR. OhIO StATUTB. 

,By Bâtes' Rev. St. Ohlo, | 3365-21, the burden of proof of want of 
knowlèdge of a defeet in àny car or )ocomotive, and of due diligence to 
asçertàM it, rests upon a railroad company, whare it Is shown that such 
defeet exlsted, and that by reason thereof an employé was Injured. 

3. Same— Rôles op Railroad Compant— Requirino Condtjctors to Inspect 

Cars. , 

By a rule of a railroad company conductors of freight trains were re- 
.quired to be at the starting points of thelr trains at least 40 minutes be- 
ïoEe leaving tlme, and, amohg other thlhgs, to see that thelr cars were in 
prbpiSr running order before starting. It -was shown that the other duties 
imposed upon the conductors during sueh tlme were such as to require 
the gréater portion of it Beld that under a reasonable construction, 
thé ruio did not require a conductor to critlcally examine the several cars 
In hls 'train, and the attachments thereto, wlth the particularlty whlch 
measured the duty of the company IseW, i but only that he should take a 

■ gênerai survey of the train, and take; notice whether, to ail appearances, 
th,9!caE6f were in proper, order, and remedy any defeet discovered; and 
that tiie fact that the end of a brake beàm on a car was down, dragging 

' jOil* the' track, before the train had clearèd the yards at a considérable 
distancé from the starting station; waë not sufScient to charge the con- 

: .ductor iwlth négligence as matter of laiw. 

4. Same— iNJuSaY OP CoNDUCTORi— Contributort Négligence. 

:! As a freiight train was passing out of the yard at a station some one 
on the groxmd called to a brakeman that somethlng was out of order. 

; The brakeman dld riot nnderstand, bilt reported to the conductor, who' 

'■'^i'as in the caboose, and was directéd to go forward on the train, and 
aséertain, if possible, whatiwas wrong. He discovered that thé 'end of.a 

; brake beam oh, a car had dropped do^n, and was dragging on the track. 
•Th^e conductor thea ,:ijç;ent forv?ard, and attemptedtp, signal the engineer 
.t^stOp,: but before hè' could do'so, while the train was ' crossing a 
bridgé, the <iar '-Wàs thrown from thé track, breaking the bridgé, and f all- 
ingthitéiigh; and thé conductor, falllng wlth it, ' was seriously Injured. 
Eeld, that he could not be charged wlth contrlbutory négligence a,s mat- 
ter of law, because he sent the brakeman ahead in the first Instance, 
instead of golng himself, but that the question was properly submitted 
to the jury. 

5. Same— BoRDEN OP Proop. 

It is the well-settled rule in the courts of the United States that the 
burden of provlng contrlbutory négligence, in an action by a servant for 
a Personal injury, rests upon the défendant 
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In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

J. H. Collins, for plaintifif in error. 

Ulric Sloane and Thomas E. Steele, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This suit was brouglit by way of an 
intervening pétition, by Burris, who, while he was the conductor 
of a freight train in the service of receivers of the railroad company 
appointed by the court in a case hereinafter mentioned, was severely 
injured in an accident which happened on the railroad in consé- 
quence, as he alleged, of the neghgence of the receivers. There 
was a verdict and judgment for the plaintiiï in the sum of $5,000. 

When the accident occurred there was pending in the equity side 
of the court below a suit for the foreclosure of a mortgage, the 
title of which was the Mercantile Trust Company against the Balti- 
more & Ohio Railroad Company. Shortly thereafter the court made 
an order in that case directing the receivers to turn over the rail- 
road property to the company, and to render a report of their re- 
ceipts and disbursements, etc., reserving, among other things, the 
adjudication and settlement of ail claims against the receivers; and 
it was expressly provided in the order that the company should take 
the property upon the condition that it should pay ofï and satisfy 
ail debts and obligations incurred by the receivers, and which might 
be adjudged by the court to be valid charges against the receivers. 
Subsequently, by permission of the court, Burris filed this, his in- 
tervening pétition, against the railroad company to recover the dam- 
ages sustained by him from the injury above mentioned. 

By its answer, by a motion for judgment upon the pleadings, and 
by motion in arrest of judgment, the défendant urged as a défense 
that the liabiHty, if there was any, rested upon the receivers, and 
not upon the company, for the reason that the company did not 
hâve either the possession or control of the railroad when the in- 
jury occurred. The court, referring to the condition which it had 
imposed by its order putting the company in possession, that the 
latter should become chargeable with the obligations of the n 
ceivers, overruled the objection. 

Upon the trial testimony was given tending to show the foUow- 
ing facts: The freight train of which the plaintifï was conductor 
left Newark, Ohio, for the East about y.^o o'clock in the morning, 
and consisted of an engine and 32 cars, the rear one of which was 
the caboose. While the train was passing the oûter limits of the 
yard at that station an employé of the company called out to those 
on board, signifying that there was something wrong about the 
train. A brakeman heard him, but did not understand what the 
trouble was. He informed the conductor, who was reading over 
his waybills in the caboose, of what he had heard from the man in 
the yard about some trouble with the train. The conductor directed 
him to go forward, and find out what was the cause of the warning. 
On going over the cars to about the rniddle of the train, the brake- 
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man diseovered that one etid of.a brake beam upon a car in the 
train belonging to another company had dropped down, and was 
dragging upon the track. He returned, and informed the con- 
ductor, who thereûpon went forward himself, and tried to signal 
the engineer to stop the train. But he failed to catch the engineer's 
attention until the traiil reached and- was passing over a bridge, 
when the car having the dragging brake beam was by it thrown 
from the tracks upon the trestlework of the bridge, breaking it down, 
and falHng, with it, into the ravine below. The conductor fell witii 
the car, and was badly hurt. 

The principal grounds of the défense upon the merits were that — 
First, it was, by a rule of the company, made the duty of the con- 
ductor to inspect his train before starting, and find out whether it 
was in order, which duty, it was claimed, he must hâve neglected, 
and hence was not entitled to recover; second, that he was guilty 
of négligence in not going forward himself when he was notified 
by the brakeman that something was wrong with the train, instead 
of sending the brakeman. And at the close pf the évidence the de- 
fendant, upon thèse grounds, asked for ah instruction to the jury 
that they find a verdict in its favor.. This the court refused, and 
the causé was submitted to the jury under instructions pertinent to 
the case. 

'Four objections to the recovery are rtlainly relied on by counsel 
for the plàintiff in error: 

I. It is objected that the court erred ^in holding that the action 
wa î properly brought against the railroad company, .notwithstanding 
the injury happened while the receivers were in possession of and 
operating the road, and authority is cited in support of the propo- 
sition that in such case the receivers, and not the company, are 
responsible. The gertëral rtile thus stated is not doubted, and has 
been recognized ahd appliêd by this court. Railroad Cb. v. Hoech- 
nei, -14 C. Gi A. 469, 67 Fed; 456. But hère was the further and 
controlling fact that by the order ûhder which the company had 
been âllo\*ted to rësunie possession of the road it "vivas chàrged with, 
and by its aCceptancè of the privilège given it by the court had 
assumed and agreed to satisfy, ail the obligations 'of the receivers, 
this àmong them. This is not an infrequeht course in such cases, 
and it efïectually removed the ground for the objection. But it is 
said the court had no authority to go out of thé record of this pro- 
ceèding, and inform itseli, witliout proof that such an ordeir had 
been made. But this proceéding was a parcel of the foreclosure 
case, — a mère intervention therein, — and it was compétent for the 
court to take jildicial notice ôf the orders which it had made in 
the principal case rélating to daims arising during its pendency. 
Louisville Trust Co. v. City of Cincinnati, 22 C. C. A. 334, 76 Fed. 
296. ' 

' 2. Respecting the contentiôri that the conductor was to be held 
.conclusively négligent in not discôvering by inspection of his train 
that the brake beam was down, it is to be observed, in the first 
place, that by a statute in Ohio, where the injury happened, a prima 
facie presumption is raised that any such defect as this existed ahd 
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was continued by the négligence of the company. The statute is 
this (Bâtes' Rev. St. § 3365-21): 

"It shall be unlawful for any such corporation to knowingly or negligently 
use or operate any car or locomotive that Is defectlve or any car or locomp- 
tive upon which the machlnery or attachments thereto belonging are in 
any manner defective. If the employé of any such corporation shall receive 
any Injury by reason of any defeet in any car or locomotive, or the macàin- 
ery or attachments thereto belonging, owned and operated or being run and 
operated by such corporation, such corporation shall be deemed to hâve 
had knowledge of such defeet before and at the time such injury is so sus- 
tained, and when the fact of such defeet shall be made to appear In the 
trial of any action in the courts of this state, brought by such employé, or 
his légal représentatives, against any railroad corporation for damages, on 
account of such injuries so received, the same shall be prima facie évidence 
of négligence on the part of such corporation." 

The burden of proof of want of knowledge of an existing defeet 
and of due diligence in ascertaining it is thus cast upon the Com- 
pany. Railroad Co. v. Erick, 51 Ohio St. 146, 37 N. E. 128; Felton 
V. Bullard, S7 C. C. A. 8, 94 Fed. 781, the latter being a case de- 
termined in this court. 

By the company's rule No. 471, it was provided that: 

"Freight conductors and brakemen are required to be at the starting points 
of their trains at least forty minutes before leaving time, to see that their 
trains are ready for departure on time; they are required to see that their 
cars are in proper running order before starting, and examine tbem at water 
stations, stopping places, and wherever opportunity ofCers, to see if the run- 
nlng gear, brakes, etc., are in proper order." 

And it is contended that, if Burris had performed the duty enjoined 
by this rule, he would hâve seen that the brake beam was out of 
place, and saved himself from suffering the injury. But it is obvi- 
ous that it is not intended by this rule that the conductor should 
critically examine the several cars in his train, and the attachments 
thereto, with that degree of particularity which measures the duty of 
the company îtself. Other employés (the car inspectors) are char- 
ged with that spécial duty, and, besides, the time préscribed for his 
préparations for leaving would frequently, if not ordih'arily, be in- 
suiificient for him to make such thorough examination in addition to 
the other duties imposed upon him for exécution within the time 
mentioned. 

The rule must be given a reasonable construction so as to render 
its observance practicable. According to the testimony, he was re- 
quired first to report to the yard office, and there learn where the 
train was which he was to take. Then he must go to the caboose 
for the train book with which to check up the train. From there he 
must go the whole length of the train, taking the number of each 
car, its description, and ownership. He must see if the seals of each 
car are unbroken, take the number of the seals, and the name of the 
company to whom the seals. belong. Then he must return to the 
yard office, and get his waybills. From there he must go to the train 
dispatcher's office for his running orders, and remain there while 
thèse orders, which are in triplicate, are compared. Then he re- 
turns to his train, and, having compared his watch time with that 
of the engineer, gives the signal to start, standing by as the cars 
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passj and getting oii the caboose as that goes by. And the train 
might be at a part of the yard distant from the offices. He is un- 
doubtedly required by this rule to take a gênerai survey of his train, 
andtàke notice whether to ail appçarances everything is in proper 
ordej, and, further, if he discovers any defect, to see that it is re- 
moved before starting. The court charged the jury substantially in 
accordance with the views we hâve expressed in regard to the proper 
constructioiï of the statute respecting the duty of the company and 
the burjiçn ,o{ proof of due diligence and of the rule relating to the 
duty of thèconductor, and it foUows that the assignments of error 
in the instructions upon those subjects are not sustained. 

The plaihtiff testified that he looked at the brake beams on the 
cars as he passed along them, and saw nothing out of order,- but 
that he did not get down and examine ail of them. We cannot say, 
in view of the évidence, that the jury were not justified in fînding, 
as they did, that the plaintif! was not at fault in respect to his observ- 
ance of the duty irnposed by the rule reîerred to. The distance from 
the place of starting to the yard limits, where the defect was first 
noticed, was considérable. From the évidence the jury might hâve 
not unreasonably concluded that the brake beam had not fallen down 
when the train; started ; for, if it hadi the indication would hâve been 
So manifest that, the conductor could hardly hâve failed to notice it. 
Ànd yet; the jury might hâve beeh satisfied that its hangings were 
weak or insecure, and that, if thorough inspection had been given, 
tlie. fact would hâve been discovered, but that the defect was not so 
apparent that the plaintifif ought to be charged with fault in not see- 
iiig it. 

3. Another assignment of error raises the question whether there 
was such proof of négligence on the part of the conductor in send- 
iiig forward the brakeman to fînd out whether there was any defect 
in thé train which, needed attention. There was testimony that 
some one standing ne^r by, just as it was leaving the yard, called 
•out that there wa's something wrong with the train. This was heard 
by a brakeman on board, who, when testifying, said : 

"I went and told the conductor that this fellow halloed at me about some- 
thing,— something about 'brakeman.' I could not understand what he said. 
I çould not tinderstand his words at ail. Something, — 'brakeman,' or some- 
thing of that klnd. He halloed, and polnted toward the train, and I told 
the conductor, and he told me to go over and see if I could flnd out what 
■was wrong.", 

He went accOrdingly, and came back with the report that a brake 
beam was down. Thereupon the conductor at once proceeded to 
také measures to stop his train, but was unable to do so in time to 
àvért the disaster. The conductor testified that when the brakeman 
spoke to hint'of hearing the man câlling out he was busy in the 
caboOse i"éading his train orders, and for that reason sent the brake- 
iflah to exârriihe. It was a question for the jury to détermine wheth- 
er the probability bf danger in what the brakeman told him he had 
heard was such that the conductor was guilty of négligence in sending 
the brakeman to find out what the matter was instead of going him- 
self. We cannot hold that the court was wrong in refusing to say 
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that the only reasonable conclusion was that the conductor was at 
fault. The rule which defines the province and duty of the court in 
such cases has been so often declared by the suprême court and by 
this court that it is needless to repeat it. The last case upon that 
subject in this court was that of Railroad Co. v. Truett (decided only 
a few days ago) m Fed. 876. 

4. The court charged the jury that the burden of proof of con- 
tributory négligence on the part of the plaintifï was upon the de- 
fendant, and this is assigned as error. But the rule as stated by 
the court is well settled in the courts of the United States. What 
we hâve said covers ail the assignments of error which seem to be 
worthy of discussion. 

No error being found in the record, the judgment must be afîîrmed, 
with costs. 



SANSOM V. SOUTHERN RT. CO. 

(Circuit Court o£ Appeals, Sixth Circuit November 11, 1901.) 

No. 952. 

Cakribrs— Dkath of Passengbb — Evidence of Négligence. 

Plaintiff's intestate purchased ticliets over defendant's railroad, and 
took a train whicli was advertised as a "solid vestibule train." Having 
occasion to obtaln a ticket at a station for a member of his party, he 
requested the conductor to purchase it; but the conductor refused, and 
advised him that the train made but a short stop, and he had beat go 
to the front end, which stopped nearest the station. On reachlng the 
platform of the front car, which was a day coaeh, used for local busi- 
ness, and not vestibuled, a sùdden lurch of the train threw hini off, and 
he was lîilled. The accident occurred in the daytimé, and at a place 
where the country was hilly and there were raany curves in the road. 
Action was brought to recover for his death on the ground of defendant's 
négligence. PlaintifiC introduced expert testimony which tended to Show 
that the lurchlng of the train might hâve been caused by a low joint in 
the rail or by excessive speed, but there was no proof of elther. On 
the contrary, defendant's évidence that the track was in good condition 
and the speed not excessive was uncontradicted. Beld, that the plaeing 
of a car without vestibules in the train could not be considered négli- 
gence, and the fact that It was advertised as a solid vestibuled train 
was not material, since the action was not grounded on a breach of con- 
tract, and the condition of the car was apparent; that there was no évi- 
dence upon which négligence on the part of défendant could be predi- 
cated, and a verdict for défendant was properly directed. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This case was brought to recover for the alleged négligence of the railroad 
Company in causing the death of the plaintiffi's intestate, James J. Cowan. 
The testimony, taking the view thereof most favorable to the plalntiff, tended 
to establish the foUowing facts: Mr. Cowan, having occasion to travel on 
the railroad of the défendant company, wrote to a frlend for a schedule of 
the company's trains, and received in answer a time-table, which, among 
others, gave the time of train No. 5, upon which he subsequently took pas- 
sage. This folder or schedule contained the followlng statement as to this 
train: "Through Car Service. No. 5 carries Pullman drawlng room buffet 
sléeping car New York to New Orléans without change, also from Chat- 
tanooga to Shreveport. This is a solid vestibuled train Washington to 
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Memphls,! eart^lng Pullman drawlng room^ sleeplng car and day coaches 
wlthout çjiaflge;;' The deceased took passage at Johnson City. Accompany- 
Ing him wer/B hls wlfe and son and a young lady. The train contained four 
passënger <ia.is, besides express and baggage cars. The vestibtiled cars were 
three In number, — two sleepers in the rear of the train, then a vestibuled 
day coach;-;r-and foUowing an ordinary passënger coach, without vestibules. 
The young lady had no ticket beyond Morrlstown, and it became necessary 
to purchase a ticket for her. Mr. Cowan, for this purpose, asked either the 
regùlar çondtictor or the Pullman conductor to purchase the ticket at Mor- 
ristown.' This thé conductor decllned to do, and advised Mr. Cowan that it 
•would be'aee^sary for hlm to purchase the ticket, that the train stopped 
but a few minutes at Morristown, that the forward part of the train w^uld 
be near^st tlje office, and that he would hâve to get ofC promptly; and there- 
upon thé deceâsèd started forward through the train, having obtained from 
the youBg lafly the money with whlch to purchase her ticket. He passed 
through ia>etéStfbUled cars, and reached the vestibule on the car just back 
of the day coach, which had no vestibule, when a lurch of the train threw 
hlm against the accordion part of the vestibule. Gatherlng himself , he 
passed upon the platform of the car without a vestibule, when another lurch 
threw him backward from the train, resulting in injuries which eaused his 
dfeath. Thèse lurches are descrilied by soinè Of the witnesses as being sevei-e 
and unusual. Had this coach been provlded with a vestibule, the injury 
could not hâve' liappened. At the tlinè' the deceased was thrown from the 
train It was rounding one of the curves,- which are qulte numerous in the 
company's road, owing to the contour of the counti-y. Expert testimony 
was also Introduçed by the plaintiff tending- to show that the violent, re- 
curring tarehf S; shouid not occur on a properly constructed road; that such 
lurches- tndicated either a low joint, or that the train was running with too 
great velocity; the expert stating in this connection that a train might 
safçly ruii at a riate qf f rom 50 to 60 miles an hour if the track was properly 
constn^t^. Tbç défendant introduçed testimony tending to show that the 
train, waa, Bot njnnlng to exceed 45 miles an hour; that the track was in 
good, COBdîtlpn and properly , constructed, the appliances safe, and the man- 
agement iPTop^,: The plaintiff relied f oFi, ^recovery upon négligence of the 
Company inJJeir respects: "(1) In faillng to provide a solid vestibuled train 
af ter ItAad: been advertised, and faillng to wam Mr. Cowan of the danger 
resulting f ion» the absence of vestibules; (2) in instructing him to go for- 
ward wjthont warnlng hlm of tije danger; and either (3) In allowing a low 
joint in the rail in the cnrve, caustng the: lurches that threw Mr. Cowan from 
the train; or j(4) In the négligent bandling of the train jwhlch eaused thèse 
lurches." At the, conclusion of the testimony the trial judge instructed the 
jury to retum a verdict upon the testlnîQny in favor of the défendant 

Edward T. Banford, for plaintiff in error. 
Léon Jourolmon, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after making the foregoing statement, de- 
livered the opitiipn of the court. 

In cases where the propriety of the court's action in instructing 
a verdict fof th* défendant is iji fiëview, certain gênerai principles 
âré to bè bôrhe in mind. l^he View of the case most favorable to 
the plaintiff is to be taken in determjning whether the case is to be 
submitted to a |ury. In cases ofalleged neffligence where the facts 
are undispûted the question of liability is often one of fact, not of 
lài*)'. 'Excefit.lih'tliose cases where! the law has cleàrly defined a 
spécifie duty, thes.otpission of which may constitute négligence, the 
solution of the problem dépends upon whether the conduct in ques- 
tion is deeiriéd to be that of One of ordinary prudence under the 
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same or similar circumstances. Who shall détermine this matter? 
Is it one of fact or law? A court may not set up its own standard 
of ordinary care, and require the party to conform to that, and 
permit a recovery or otherwise as it may détermine the facts to 
show ordinary prudence, or the lack of it, in the conduct under in- 
vestigation, except in cases where fair-minded men would be agreed 
that the facts did or did not show a want of due care. Judge Cooley 
concludes an elaborate discussion of the question in this way: 

"It the case is sueh that reasonable men, unaffected by bias or préjudice, 
would be agreed concerning the présence or absence of due care, the judge 
would be quite justlfled in saying that the law deduced the conclusion ac- 
cordlngly. If the facts are not amblguous, and there is no room for two hon- 
est and apparently reasonable conclusions, then the judge should not be 
compelled to submit the question to the jury as one In dispute. On the con- 
trary, he should say to them, 'In the judgment of the law, this conduct was 
négligent,' or, as the case might be, There Is nothing in the évidence hère 
which tends to show a want of due care.' In either case he drawa the con- 
clusion of négligence, or the want of It, as one of law." Oooley, Torts, 670. 

This rule is in conformity with Railroad Co. v. Ives, 144 U. S. 417, 
12 Sup. Ct. 679, 36 L. Ed. 485, and Railroad Co. v. Griffith, 159 U. 
S. 603, 16 Sup. Ct. 105, 40 L. Ed. 274. 

Another principle is to be borne in mind in this connection, which 
requires the party charging négligence to prove it, and show not 
only the négligent act complained of, but as well the resulting in- 
jury to the plaintiff. Applying thèse gênerai rules, did the plaintiff 
make out a case which required the submission of the right of re- 
covery to a jury? 

There is no statute or rule of law of which we are advised re- 
quiring the défendant to use vestibuled cars. It is true that it has 
been held, and we think properly so, that, where a company has 
undertaken to provide a vestibuled train, it is négligence to permit 
the appliances to be out of order, or to leave the doors carelessly 
open, so that passengers who rely and hâve a right to rely upon 
the safety and proper management of the train are injured thereby. 
It was so held in the case cited by counsel from the Eighth circuit 
court of appeals (Bronson v. Oakes, 22 C. C. A. 520, 76 Fed. 734), 
where the court held it was négligence to leave open an outside 
vestibule door through which a passenger fell at night; the testi- 
mony showing that the train was moving rapidly, the vestibule poor- 
ly lighted, and the passenger mistaking the open door for the car 
door, through which he intended to pass on his way through the 
train. In the présent case the through cars were properly ves- 
tibuled. There was no defect in their construction or management. 
The fault, if any, was in putting an ordinary car, for the accom- 
modation of local trafïic, into the vestibuled train. For such pur- 
poses an ordinary- car, without vestibules, would be more conven- 
ient, if not so safe as vestibuled cars. In the absence of any rule 
of law requiring ail cars to be vestibuled, the négligence in this 
respect must consist in having, by the advertisement, held out to 
prospective passengers the assurance that this was a "solid ves- 
tibuled train," whereas it was broken, without notice, by the intro- 
duction of the car for local traffic, thereby inducing the passenger 
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to act iipon tKe supposition that he was upon a solid train, and 
be less guafded in passing from cat to car. Assuming, without de- 
ciding, that the deceased had a right to rely and did rely upon the 
statemeht in the folder, it must be remembered that this car was 
upon a train to be run in daylight. The want of a vestibule was 
plainly visible. This is not an action upon contract. There is no 
claim that the défendant agreed to carry the passenger upon a train 
of vestîbuled cars. Was the railroad guilty of a want of care likely 
to produce injury in thus introducing a car where it must hâve been 
évident to those having occasion to use it that it was not provided 
with a , vestibule? We think this question must be answered in 
the négative,, and that there was no failure to observe that degree 
of care, précaution, and vigilance justly demanded by the circum- 
stances, thè absence of which constitutes négligence. Nor do we 
perceivé any négligence in the statemént of the conductor to the 
deceased that he could not purchase a ticket for him at Morris- 
town, and that it would be necessary for him to go forward for that 
purpose. This was rather advice as to how the deceased could 
procufe a ticket, than an order upon which he acted to his injury. 

The expert testimony introduced by the plaintifif as to the cause of 
the lurch of the train might attribùte it either to a low joint, or undue 
speed in rounding the curve. The same witness stated that a train 
might be properly run on such'a curve at the rate of 50 to 60 miles 
an hour. The construction and the condition of the track was a 
matter susceptible of proof by the plaintiflf as well as the défend- 
ant. The only testimony upon thèse subjects was that introduced 
by the défendant, which tended to show a properly constructed 
track, in good condition. There was no testimony tending to show 
excessive speed. This railroad, running through a hilly country, 
necessarily having fréquent curves in its track, while bound to use 
the highest care in its construction and the management of its 
trains, cannot avoid the Itirching incidental to such conditions. 

Upon the whole case, we reach the conclusion that, déplorable 
as the conséquences were, there was no substantial évidence tending 
to show a want of the care required in the transportation of pas- 
sengers, and the trial court was warranted in so instructing the jury. 
The judgment will be afïirmed. 



HAlrB V. CONANT. 
COlrcult Court, D. Rhode Island. November 14, 1901.) 

No. 2,607. 

Plbadino -^ Motion to Stbikk Out Plbas — Insdpficibnct of Déclaration. 
A •writ which states merely that the action Is "an action of the case 
to recover and colleet the liability of the défendant as a stocliholder" of 
a corporation ia def ective in form, in leaving it uncertain -whether plain- 
tiff sues in assumpsit on an Implied promise, or ex delicto for damages 
for breach of a légal obligation; and where the déclaration is no more 
spécifie, and allèges no promise, pleas, the proprlety of which dépends 
upoii which form of action Is Intended, will not be strlcken out on motion. 
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but the proper method of raising the question Is by demurrer to such 
pleas, upon which tlie form of the déclaration, as well as the sufficiency 
of the plea, can be considered. 

On Plaintiff's Motion to Strike Out Defendant's Pleas. 

M. H. Boutelle, Robert W. Burbank, and Eben Winthrop Free- 
man, for plaintiff. 

Van Slyck & Mumford, for défendant. 

BROWN, District Judge. The plaintifï moves that the second, 
third, fifth, sixth, and seventh pleas be stricken out. The fîrst plea 
is non assumpsit; the second plea is not guilty. The déclaration 
must be regarded either as in contract or in tort, and cannot be both. 
It is obvions that one of thèse pleas is improper. Bull v. Mathews, 
20 R. I. 100, 37 Atl. 536. The difïiculty that arises, however, is in 
determining whether it is the second plea (which the plaintifï moves 
to strike out), or the first plea, which is improper. The writ states 
that the action is "an action of the case to recover and collect the lia- 
bility of the défendant as a stockholder of said Northwestern Guar- 
anty Loan Company, as will more particularly appear by déclaration 
to be filed in court." This writ does not state in due form the na- 
ture of the action. In Slocomb v. Powers, lo R. I. 255, 257, it was 
said of the description in a writ: 

"Merely deseribing it as an action of the case might, perhaps, not be con- 
sldered as giving notice enough, as there are several subdivisions of actions 
of the case." 

The proper form of description in the writ, where the plaintiff sues 
ex contractu, is "an action of the case 'upon promises,' " or " 'in 
assumpsit.' " If an action is described merely as an action of the 
case, it would ordinarily be understood to be an action ex delicto. 
2 Chit. PI. (iith Am. Ed.) *I2, *i7; i Chit. PI. (iith Am. Ed.) *96, 

*I32. 

The déclaration describes the action as an action of the case, 
which would ordinarily be understood to be an action e:x delicto. It 
sets forth that certain sums became due and owing from and by the 
défendant unto the plaintifï ; but it does not allège a promise by the 
défendant to pay to the receiver, according to the mode which would 
be proper in case the plaintifï relies upon an implied promise. 
Whether the promise is express or implied, it must be alleged form- 
ally, if the action be in assumpsit. From thèse formai defects in the 
déclaration, it seems uncertain whether the plaintifï is suing in as- 
sumpsit, relying upon an implied promise to the receiver as the gist 
of the action, or whether he is suing ex delicto for damages for breach 
of a légal obligation imposed upon the défendant by statute or other- 
wise. See i Chit. PI. *I35, ^143. 

The défendant states that he was left in doubt as to the proper form 
of gênerai issue, and, to guard against the ambiguity of the déclara- 
tion, has pleaded in the alternative. This confuses the record. 
Were the matter now before the court upon a demurrer to the de- 
fendant's pleas, we should go back to the first fault in the pleading 
(Railton v. Taylor, 20 R. I. 279, 284, 38 Atl. 980, 39 L. R. A. 246) ; 
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and tHfs, ntiîgM require us to consîder matters of form which were noï 
called to our attention upon the original demurrer. The defendant's 
demurrer to the déclaration raised simply the point that the déclara- 
tion should hâve been in debt, and not in case. The question as to 
whethej; the déclaration is in form ex delicto or ex contracta is not 
properly before us on the motion to strike out, and has not been ar- 
gued. The proper method, therefore, of determining the propriety of 
the second plea, is by demurrer to the plea, upon which will be con- 
sidered the form of the déclaration, as well as the sufîîciency of the 
plea. 

Thethird plea is that the défendant did not, at any time within six 
ytars, lindertake or promise in manner and form, etc. If the plain- 
tiflE's déclaration is to be regarded as a déclaration in indebitatus as- 
sUmpsit, upon an implied promise to the receiver resulting from a 
légal obligation, the plea is probably good. Story, PL p. 76. But the 
motion to strike out this plea also involves a considération of the 
form of the déclaration, and the matter would be more properly raised 
by demurrer to the plea than by a motion to strike out. 

The fifth, sixth, and seventh pleas involve questions of set-oflf, are 
evidently not frivolous, and involve matters of law which should be 
argufid upon demurrer to the pleas. Moreover, the question whether 
the plaintiff's déclaration is in assumpsit or sounds in tort has a 
material bearing upon the right of the défendant to plead a set-ofï. 

The motion to dismiss is denied. 



In re SAN GABRIEL SANATORIUM CO. 

(Circuit Court of Appeals, Ninth Circuit. October 14, 1901.) 

No. 57S, 

BANKRtrPTCT— JCRISDICTION OF DiSTEICT CoURT— SuiTS BY OR AGAINST TRUSTEE. 

The banfcrupt act does not conf er upon a district court of the United 
States, as a court of banlsruptcy, jurlsdlctlon of a controversy between a 
: trustée and a m'ortgagee of tlie bankrupt to détermine tli© validity of the 
mortgagé, unless with the consent of such mortgagee. 

On Rehearing. For former opinion, see 102 Fed. 310. See 95 
Fed. 271. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

PER CURIAM. In this Case the district court for the Southern 
district of California granted leàve to a mortgagee to make a trustée 
in bànkruptcy a party défendant to foreclosure proceedings in the 
stàtte court. The court also denied the pétition of the trustée for an 
injunction to restrain the foreclosure proceedings in the state court. 
On a pétition to this court for a review of the proceedings in the dis- 
trict Court, the orders were reversed. In re San Gabriel Sanatorium 
Go., 42 C. C. A. 369, 102 Fed. 310. Before further proceedings were 
taken in the district court the suprême court of the United States de- 
cided the case of Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 
44 L. Ed. II 75- A rehearing was thereupon granted in this case. 
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Under the construction placed upon the bankrupt act by the suprême 
court, the district court was right in granting leave to the mortgagee 
to make the trustée in bankruptcy a party défendant to the fore- 
closure proceedings in the state court. It was also right in denying 
the pétition of the trustée for an injunction to restrain the foreclosure 
proceedings in the state court. 
The orders of the district court are therefore affirmée. 



In re CLARK. 
(District Court, D. Washington, B. D. NoTember 27, 1901.) 

1, BaSKEUPTCY— EVIDBNCB TO EsTABLISH PaRTKERSHIP. 

To charge a person as a sllent partner in the business of a bankrupt, 
so as to debar hlm of the rights of a creditor of the estate, where there 
bas been no holding ont as such an actual and definite agreement must be 
proved, binding on ail the parties thereto. 

2. 8amb — Evidence Consideeed. 

Bridenee considered, and lield insufficient to sustain a findlng that one 
claimlng to be a creditor of the estate of a b-inliriipt was a sileut part- 
ner In bis business. 

On exceptions to décision of référée, rejecting daim of E. W. 
H. Lake as a creditor, and finding him to be a partner of the bank- 
rupt. Décision reversed, and claim allowed. 

Samuel R. Stern, for contesting creditors. 
Graves & Graves, for Lake. 

HANFORD, District Judge. The référée to whom this case was 
referred has certifîed to the court fof its considération a disputed 
question as to the validity of a claim against the bankrupt's estate, 
filed by E. W. H. Lake, a merchant of Àtchison, Kan. For a clear 
statement of the question, and the circumstances under which it 
arose, I cannot do better than quote from the certificate of the 
référée as follows : 

"E. Clark filed his voluntary pétition and schedules in bankruptcy ou 
January 28, 1901, showlng assets of $20,197.56 and liabllities of $27,005.78. 
The pétition, in the absence of the judge, Hon. 0. H. Hanford, from the 
division of the district, was referred to Frederick W. Dewart, one of the 
référées in bankruptcy; and on the same day Mr. Clark was adjudlcated a 
bankrupt Among the liabllities scheduled was that to B. W. H. Lake, of 
Atchison, Kansas, for $7,244.10 in money and $4,219.86 in merchandlse. 
The bankrupt was examined by the trustée and the creditors on February 
14th, 19th, 23d, and 26th, and Alarch 12th, and he testified that he came to 
Spokane in July, 1899, and wlth one George J. Reiter formed the partnershlp 
of Clark & Reiter, whlch continued until June, 1900, when Mr. Reiter retired, 
and the business had since been carrled on by Mr. Clark alone. The bank- 
rupt was examined at length regarding the business of the concem, and the 
examination was then closed. On March 12th a dividend of 40 per cent, 
was declaréd on the claims approved and allowed. Mr. Lake havlng re- 
turhed $750.00 in money arid goods, which he had received from the bank- 
rupt withln the preceding four months, his claim was allowed for $1,900.00, 
and he received his dividend thereon. The remainder of his claim was sus- 
pend«d awaiting further investigation and proof. On April 9th Mr. Reiter, 
the former partner, was summoned as a wltness and examined. He testi- 
fied that E. W. H. Lake was a partner in the business from Its Inception. 
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Mr. Eetter M'oduced letters from Mr. Clark, the bankrupt, wrltten during 
the yëaif 1^, Whlch corroborated Relter's statement on this point The 
barikrvÉj^t /^às theù ordered for examlnation, and on April 24th and 25th 
E; Wi H;! Lake, having Toluntarily appeared, -was examlned at length, and 
on A,pFiJi S^th; ind 27tli Mr. Clark was exajulned. Dépositions were taken 
in SaçE^^jttïsco, Portland, and Atchison, ^nd the varions examinations of 
the barikMîJt ând other wltnesses àt Spokane ivere taken by stenographer In 
full, and are ail included in the record, wlth the many exhiblts. The sole 
question in thls matter Is one bf fact: Was B. W. H. Lake a partner? 
* * * I flnd that E. W. H. Lake was a partner in the firm of Clark & 
Reiter, and after the dissolution of that firm a partner with E. Clark. And 
on that flnding the followlng order was made: 'At Spokane, in said dis- 
trict, on the 21st day of August, A. D. 1901. TJpon the évidence submitted to 
the court upon the claim of E. W. H. Laké, beretofore allowed, against said 
éstate, in the sumof $1,000.00, and upon hearing eounsel thereon, it Is ordered 
that said claim be disallowed, and expunged from the list of clalms upon 
the trustee's record In said case. It is further ordered that the said E. W. 
H. Lake shall' repây to the trustée herein the sum of $760.00, dividend re- 
celyed by' him oiii said claim. It is furthér ordered that the further claim of 
said Ë. W. H. Lake against said estate for the sum of $11,174.41 be dis- 
allowed, and the said E. W. H. Lake shall pay the cost of thls proceeding, 
taxed at $289,77.' Counsel for Lake havlng filed bis pétition asking that the 
question be certlfifed to the United States district court, the said question is 
certlâed to the Judge for bis opinion thereon. 

'■Dated at Spokane, Washington, this 3d day of October, 1901. 

"Frederick W. Dewart, Référée in Bankruptcy." 

There is no bàsis for a presumption that Mr. Lake was a silent 
partner of the late firm of Clark & Reiter, nor that his claim as 
the principal créditer of the, bankrupt is fraudulent. Therefore, 
to justify a décision adverse to him, it must be proved by a fair 
prépondérance of the évidence that he was such partner, and there 
must be Gonvincing proof of; an attempt on his part to commit 
a fraud upon pther, creditors and deceive the court. 

As to tjae principal question, — whether Lake was a partner, — the 
référée very truly says that: 

"There are three iiersons who should be able to answer this question, — 
Mft Clark, ilV|fi;Beitçr, and Mr. Lake himself. Wie should cansider the state- 
ments of thèse parties, and the numerous acts and f acts which tend to eor- 
roborate or réfute thelr testlmony." 

With respect ' tô the testimony of Clark and Lake, there is no 
rôom for àtiy nlisuiiderstanding. They both deny positively and 
cîrcumstantîally that there was ever any agreement to form a part- 
nership wîth.vMfy Lake as a- partner, and, without proof that theré 
was an actual agreement to which the minds of ail three assented, 
it is nol possible tb fix upon Mr. Lake the légal responsibility, or 
entitle him to the rights of a, silent partner. The rule which fastens 
upon one the responsibility of a partner because he has held hitn- 
self out to persons dealing with the firm, or knowingly permitted 
othérs to tnàke représentations that he was a partner, has no ap- 
plication in a case where the question at issue is whether the per- 
son charged was in fact a silent partner. The mçre statement 
of the question excludes every supposition that the parties may be 
bound as partners by estoppel, and, besides, in this case ail the 
testirnony and circumstantes tend in one direction only, and that 
is to prové that Mr. Lake was never an active member of the firm, 
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that he never by word or act represented himself to be a member 
of the firm, that neither Clark nor Reiter ever represented to the 
public or to their creditors or customers that Lake was their part- 
ner. In his opinion the référée asserts that "Mr. Reiter testified 
positively that Mr. Lake was a secret partner in the concern from 
the beginnlng." From reading the testimony of Mr. Reiter, I am 
convinced that he is a candid witness, and an honest man. Positive 
testimony coming from a.truthful witness having his opportunity 
to know the facts, corroborated by circumstances and the bad book- 
keeping exhibited, would be very hard to overcome ; but I feel con- 
strained to disagree with the référée as to the efïect of Mr. Reiter's 
testimony. If there was an agreement between Clark and Reiter 
and Lake to enter into copartnership, there must hâve been some 
particular time and place when and where ail three, or the last of 
the three, assented to the agreement ; and the agreement to which 
the assent of the three minds was given must hâve contained terms 
and conditions to which ail were bound. Mr. Reiter, however, does 
not prétend to fix any time or place when or where the agreement 
was assented to, nor does he state the terms or conditions which 
bound the copartners; on the contrary, he testiiîed and repeated 
and reiterated many times that the subject of a partnership was 
never mentioned when he was présent and when Mr. Lake was 
présent. It appears from his évidence that after some preliminary 
correspondence between himself and Mr. Clark, while he was em- 
ployed at Anaconda, Mont., and Clark was employed in Pittsburg, 
Kan., he received a letter from Clark containing a statement that 
Lake desired to take an interest with them in a business to be 
started in some place to be chosen in the West, and that it would 
be much to their advantage to hâve Lake interested; that with his 
assistance they would hâve no difficulty in obtaining crédit ; and 
proposing that Reiter should put into the concern $500, and that 
Lake and Clark would together contribute $1,000 to the capital, 
and the three should be equal partners. At the time of receiving 
this letter Mr. Reiter was not acquainted with Lake, but he acted 
in the belief that the proposition contained in Clark's letter was 
bona fide, and authorized by Lake. He proceeded in search of a 
location, and, having a préférence for Spokane, went to Pittsburg 
to hâve a conférence with Clark, and the two together visited Mr. 
Lake at his home, where the subject of commencing business at 
Spokane was talked over. Mr. Lake made inquiry with respect to 
the city, and expressed his views with regard to the manner of 
conducting a retail mercantile business, and in their conférence Mr. 
Reiter seems to hâve taken it for granted that the proposition in 
the letter which he received from Clark was known to and under- 
stood by Lake, and he appears to hâve assumed that a partner- 
ship was already formed, although, as I hâve already stated, the 
testimony shows that the subject of a partnership was not men- 
tioned at that time by either one of the three, nor at any time 
afterwards when Mr. Lake was présent. After the business had 
been commenced, Mr. Lake visited Spokane, and remained about 
one week, during which time he slept in the same room with Mr. 
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E,eiter, so that there was no lack of a,n opportunity for them tjO 
become well acquainted; and thé circumstances were such as to 
encourage the development of çonfidential relations, and a clear 
understanding of the interest whicH each had in the business. At 
that time Mr. Reiter had invested in the business $900, Mr. Clark 
had contributed $1,400, and Mr. ^Ivake had advanced $2,400 in cash, 
besides furnishing a large part of the stock of merchandise which 
the firm of Clark & Reiter had commenced business with; so that 
Mr. Reiter must hâve known that, instead of acting upon the prop- 
osition cqntained in Clark's letter to form a copartnership with a 
capital of $1,500, the actual contributions of himself and Clark ex- 
ceeded the entire capital originally proposed, and that it was not 
contributed in equal amounts by the two, and that Mr. Lake's con- 
tribution amounted to nearly three times.as much as the aggre- 
gate of the amount put in by the other two; and yet, according 
to Mr. Reiter's testimony, there was never a suggestipri made to 
Mr. Lake nor by Mr. Lake that there should be; an adjustment 
of this inequality. Silence, under the conditions indicated, is most 
significant; and, instead of finding in IVIr. Reiter's évidence any 
positive statement that Mr. iLake was a partner, I regard his tes- 
tirpony as strong corroboration of the testimony given by the other 
two, and the three are not contradicted in any important matter 
by any other witness. The whole force of Mr. Reiter's testimony 
bearing upon the issue m^y be fairly measured by the two most 
important statements th^rein, which are substantially as follows : 

"I never talkeâ with Mr. Lake concemlng partnershlp. * ♦ * Well, I 
wlU make another statement: When I was about to get on the train to 
leave Atehlson, Kansas, to corne çut hère with Mr. Clark, Mr. Lake says to 
me, "If we décide to not go tç Sp6^ane,-T-not to open yp the business there, — 
you send me an account of your expenses that you hâve been to In looking 
up a location, and I will remit yoù a draft for the amount' " 

This proves to a certainty that up to that time Mr. Lake had 
not enter ed into a partnership with the other two, but an infer- 
ence has been drawn from Mr. Xake's use of the pronpun "we" 
in making his offer that he understood himself to be interested in 
the business venture on which the others were then starting, and 
that by the contributions of money and merchandise whith he sub- 
sequently made to aid in starting the business he joinèd himself 
to the enterprise and became a partner. In the light of ail the évi- 
dence, however, it is not difficult to find.a reasonable explanation 
of the offer and of the words in which it was made entirely con- 
sistent with Mr. Lake'si position as a créditer, and sufïicient to re- 
but the inference. It appears that, after writing the Içtter to Mr. 
Reiter above mentioned,, and before the meeting of the three at 
Atchison, Mr. Clark did prppose a partnership to Mr. Lake, which 
tlie latter very promptly declined to consider ; but at the same time 
he offered to assist Clark, who was then, and had been for sey- 
eral years, his intimate friend, by extending him crédit to the amount 
of $4,000 or $s,ooo. Lake was then building up a wholesale mer- 
chandising business. Ile had strong. faith in. Clark as a capable 
manager, and had good reason to believe that liberality on his 
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part in assisting his frïend would insure him a new customer, and 
enable him to extend the trade of his own house into new terri- 
tory. It was good business policy for him to encourage Reiter by 
voluntarily offering to pay his traveling expenses if he should for 
any reason become unwilling to furnish the backing which he had 
promised to Clark. It appears that Clark did not inform Reiter 
candidly that Lake had declined to become a partner, but in a letter 
written several days before the first money had been obtained from 
Lake he did say to Reiter that: 

"The flrm name wUl be Clark & Belter. Our capital wUl be $8,000.00. 
Lake Is carrylng me for tàe balance of the stock. I am pledglng him my 
crédit. * • • I thlnk you will be satlsfied wlth the deal when I talk It 
over wlth you." 

This was at least a plain notice to Mr. Reiter that the plan of a 
partnership first propose d had not been carried into efïect, and that 
Lake had become a créditer of Clark. It is true that there are cir- 
cumstances which harmonize with the theory of the referee's déci- 
sion; but thèse circumstances are not conclusive, nor sufficient to 
overcome the positive testimony of Lake and Clark, corroborated, 
as I hâve indicated, by Reiter. The fact which I consider most 
prejudicial to Mr. Lake's case is his failure to respond to an inquiry 
by a wholesale establishment with which he was dealing as to 
whether he was a silent partner in the business with Mr. Clark. 
The same circumstance, however, would be equally strong against 
Mr. Lake if he were now claiming the rights of a partner and such 
claim was being contested. 

The évidence is insufficient to justify a finding that Mr. Lake was 
a partner with Clark at or previous to the time of his becoming 
bankrupt, and, on the other hand, it is sufifîcient to prove clearly 
that the claim which Mr. Lake makes as a creditor in its entirety, 
and every item, is valid and just. The court directs that an order 
be entered reversing the décision of the référée and allowing the 
claim. The costs of the proceedings will be paid out of the funds 
in the hands of the trustée. 



In re WEIL. 

(District Court, S. D. New York. November 30, 1901.) 

Banebuptct— GooDS Obtainkd by Palsb Représentations— Right of Sel- 
ler TO Reclaik. 

A merchant ordered goods from Paris, which were shipped to him on 
crédit, in rellance on the report of a mercantile agency, based on a 
statement made by the purchaser which was false and mlsleading. The 
goods were recelved shortly before the purchaser's bankniptcy, and he 
refused to recelve the same, and attempted to retum them. Held, that 
the sellers were entitled to rescind the sale for fraud, and recover the 
gooâs or thelr proeeeds from the trustée of the bankrupt, and that such 
right, undcr the circumstances shown, was not lost by the fact that 
they had not consented to the return of the goods when offered. 

In Bankruptcy. On motion to confirm report of référée. 
Myers, Goldsmith & Bronner, for trustée. 
Horwitz & Samuels, for petitioners. 
Ul P.— «7 
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AD AMS, District Judgè. An involuntary pétition was fiied 
against David Weil on the I4th day of September, 1900, and on 
the 23d day of Octbber, 1900, he was adjudicated a bankrupt. 
Pending thé adjudication, a receiver was appointed, who, among 
bther things, took possession of certain raw silk and taffeta silk, 
which were sold by order of the court, and the proceeds are now 
in the possession of the trustée. Before thèse goods were sold, 
Schuster Fils et Cie., of Paris, France, filed pétitions claiming the 
goods upon the allégations that they had been sold to the bankrupt 
Upon false représentations màde by him; also that the bankrupt 
had refused to receive them, and thé title still remained in the ven- 
dors. The claims were denied by the trustée and the issues aris- 
ing out of the claims were referred to the référée in the case to 
|ake têstimony and report the same, with his opinion. Such report 
is noW beforç me on a motion' ôtibehalf of the trustée for confirma- 
tion. The learned référée ,was\ôf, the opinion that upon the testi- 
mony before him the title was in the bankrupt, and that the claims 
of the petitiôners should be denied. There is no conflict in the 
évidence, none having beeil Offered on behalf of the trustée. As I 
read it, the following faCts , âppear : The bankrupt was never in 
direct commUtiication with the petitiôners, but in 1899 his son, who 
was then in his employ, and âuthorized to purchase goods for him, 
visited Paris, and bought somè goods from them, after making 
représentations which, if believed, would justify a considérable créd- 
it. At this time inquiries concerning the bankrupt were also made 
by the petitiôners of Dun's Mercantile Agency, and satisfactory re- 
ports were received. Thèse goods, amounting to about $2,000, 
were paid for, but the line of crédit was not exhausted. In May, 
19O0, the goods in controversy were sold to Weil through the 
agency of the son, then upon another visit to Paris, partly upon the 
crédit a.lready established, and partly upon new reports from Dun's 
Agency, which they received from their New York agent in March, 
1906. Thèse goods were shipped in July and August, 1900. The 
March reports were based upon a statement made by Weil on the 
7th of March, 1900. In this statement he showed assets amounting 
to $221,141.13 and liabilities amounting to $72,195.50. Taking the 
subséquent bankruptcy into considération, the statement must hâve 
been grossly untrue, or there must hâve been a rapid disappear- 
ançe- of assets. An examination , of his books showed its untruth 
in some particulars, and I am satisfied that it was false and mis- 
le'ading. If the vendors relied upon the statements, — and there is 
çufïicient évidence to establish such fact, — it would seem that the 
misrepresentations were sufficient to entitle them to rescind the 
sale and claim a return of the goods. Turner v. Ward, 154 U. S. 
618, 14 Sup. Ct. II 79, 2:5 L. Ed. 391; In re Gany (D. C.) 103 Fed. 
930 ; In re Epstein (D, C.) 109 Fed. 874, 876 ; Humphrey v. Smith, 
7 App. Div. 442, 39 N. Y. Supp. 1055; Bradley v. Bank, 46 App. 
Div. 550, 62 N. Y. Supp. 51. 

Other featurés of the case are that Weil refused to receive a por- 
tion of the goods in question on the ground that they were not 
according to order, and endeavored to return the other portion, 
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recognizing that he was not entitled to retain them in view of his 
condition. This refusai to receive and attempt to return were 
shortly before an assignment wlaich he had made for the benefit 
of his çreditors, prior to the bankruptcy proceedings. It is claimed 
by the trustée that the refusai and return were inefifective, because 
not consented to by the petitioners ; but I do not think, in view of 
the nature of the transactions, that such consent was necessary to 
establish their présent rights. 

It follows that the motion to confîrm must be denied, and a réf- 
érence had to détermine the amount of the petitioners' recovery. 



UNITED STATES V. CHUN HOY. 

(Circuit Court of Appeals, Ninth Circuit. October 7, 1901.) 

No. 687. 

1. Chinbsb Exclusion— Proceedings fob Déportation— Burdbn of Proof. 

Tlie provision of section 3 of the Chlnese exclusion act of May 5, 1892 
(27 Stat. 25), placlng the burden of proof upon a Chinese person or person 
of Chinese descent, arrested under the provisions of the act, to establish 
his right to remain in the United States, Is withln the power of congress, 
and valid, and, unless such right affirmatively appears froni the évi- 
dence, it Is the duty of the court to order the défendant deported. 

2. Same— Claim of Nativity — Evipbncb Considered. 

Evidence Iteld insufficient to sustain the clalm of a person of the Chi- 
nese race, arrested for being unlavcfully within the territory of Hawaii, 
that he was a native of such Islands.i 

Appeal from the District Court of the United States for the Ter- 
ritory of Hawaii. 

Lorrin Andrews, F. H. Gould, and Samuel F. Chillingworth, for 
appellant. 

Marshall B. Woodworth, for the United States. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

ROSS, Circuit Judge. This is an appeal from a judgment of the 
district court of the United States for the territory of Hawaii, direct- 
ing the déportation of the appellant, Chun Hoy, back to China, 
from which country he was permitted to land in Hawaii in August, 
1900, by the collector of customs for that territory. Shortly there- 
after a criminal information, duly verified, was filed against Hoy, 
charging him with being unlawfully in the United States, upon which 
the judge of the court below directed that he be apprehended and 
brought before him, pursuant to the provisions of an act of congress 
entitled "An act to prohibit the coming of Chinese persons into 
the United States," approved May 5, 1892 (27 Stat. [1891, 1892] 25). 
The défendant appeared with counsel, and the trial resulted in the 
judgment from which the appeal is taken. The contention on his 

1 Cltizenship of Chinese, see notes to Gee Fook Slng v. U. S,, 1 C. C. A, 212; 
Lee Sing Far v. D, S., 5 C. 0. A. 332. 
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behalf is that he was born in the Hawaiian Islands, and when i year 
old was taken by his mother to China, where he remained for 17 
years, and then came back. The only évidence introduced on the 
trial was introduced on behalf of the United States by its attorney. 
The défendant to the proceeding introduced no proof, but contended 
in the court below, as he does hère, that the proof introduced on the 

Çart of the government shows him to be entitled to his discharge, 
hat proof consisted of the testimony of a Chinese witness named 
Yee Fook, and of that of E. R. Stackable, the coUector of customs 
for the territory of Hawaii ; a photograph of the défendant ; and 
the following certificate : 

"I, Chuu Fook, a résident of Honolulu, H. I., hereby state that my son, 
Ghun Hoy, now 18 years of âge, residing In Cbina with his mother, Kam 
She, was born In Honblulu, Hawaiian Islands. He was taken to China by 
his mother, 17 years ago, and It is my wlsh that he now return to Honolulu. 
Thls statement Is therefore made for the purpose of faclUtatlng his landing 
on his return to Honolulu, H. L 

"[Ohlnese Signature.] [1. e. Ohun FookJ 

"Subscrlbed and sworn to before m« thls 28th day of May, A. D. 1900. 
"[SeaL] N. Femand«5, Notary Publie, Hawaiian Islands. 

"We, Lam Wah Lin and Kam Shal, résidents of Honolulu, H. I., hereby 
state that we are well acqualnted wlth Ohun Fook and his famlly, and of our 
own knowledge know that his son, Chun Hoy, was born In Honolulu, Ha- 
waiian Islands. 

"[Chinese Signature.] [1. e. Lam Wah Lin.] 

"[Chinese Signature.] [1. e. Kam Shai.] 

"Subscrlbed and sworn to before me thls 28th day of May, A. D. 1900. 
"[Seal.] N. Femandez, 

"Ist Jud. Circuit, Notary Public, Hawaiian Islands." 

The testimony of Yee Fook is to the efifect that by the same 
steamer that brought the défendant and another Chinese boy of 
about the same âge, named Lau Koon Yau (and who, by the stipu- 
lation of counsel, was tried at the same time upon similar proceed- 
ings against him), to Honolulu hèreceived a letter from a friend in 
China, inclosing photographs iof the two boys, and asking him to 
meet them on their arrivai at Honolulu, which he said he did, and 
recognized them from the photographs sent him, and that when the 
défendant landed he wènt to join his relatives. The testimony of 
Stackable is to the efifect that, as collector of customs, he has charge 
of the admission of Chinese immigrants to the islands, and that at 
the time în question one Joshua K. Brown was the Chinese inspector 
under him, and one Lau Sam Chau was the Chinese interpréter. He 
produced a mémorandum book used upon the examination of such 
immigrants, and, turning to the record there riiade upon the admis- 
sion of the appellant, said that a part of it was in the handwriting 
of the interpréter (who had since been suspended in connection with 
thèse two boys), and the balance of it in the handwriting of Brown. 
The record shows that the witness was then questioned, and an- 
swered as foUows : 

"Q. Be klnd ehougb to show the court the handwriting of Joshua K. 
Brown on the record. A. 'Chun Hoy,' — I give you the word, — 'year 18 born, 
tn Honolulu, born Hawaiian Islands. Went away one year old, with mother. 
Had a slight dark mark three years ago. Father, Ghin Tung, in Honolulu; 
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mother, Kum Shee and BIn Tow Man Long Heong Sal; had two brothers, 
aged 20 and and 22, respectlvely, both In Cîilna, — one Ton Hee, aged 20, and 
tlie other one Ghun Tong, aged 22.' That Is the report made by j. K, 
Brown, and it was made at the examination of thèse two boys. Q. And you 
acted upon that report? A. I acted ui>on it Q. And landed tbem? A. I 
admltted them. Q. Dld the father send paper for one to corne, and sent 
passage money for hlm to corne, and a relative guarantled the passage 
money? A. The steamshlp company demand any one. Where there Is any 
question, they hâve to pay a double passage money, so that there is no 
question about retumlng them. They are paid for in advance. That is 
vchat Is meant by thls spécial passage. Thls portion -which I hâve read, 
so far as written in the Chinese interpreter's handwritlng. Then Mr. Brown 
takes It up, 'Ohun Fook, father, confirme above statement in every particu- 
lar.' This must be one of the grounds of the admission. 'August 25th, 
1900, Joshua K. Brown, Chinese Inspector,' — for my spécial beneflt, In blue 
pencil, 'August, 1900.' Not slgned by me where they are admltted. Any 
question arising in those, my instructions, are that I must sign them." 

The witness further stated that upon the report of Brown, and 
upon the certificate as to the place of the appellant's birth, hereinbe- 
fore set out, he permitted him to be landed. 

We are unable to agrée with counsel for the appellant in their con- 
tention that there was no basis for the judg-ment of the court below. 
On the contrary, we think there were several circumstances well 
calculated to make the court distrust the claim that the appellant was 
born in the Hawaiian Islands. In the first place, Chun Fook is 
claimed to be his father, and he it was who, on the 28th day of May, 
1900, subscribed and swore to the certificate as to his birth in Hono- 
lulu, about 18 years before, and that one year thereafter he was taken 
to China by his mother. This father, according to the record, was 
in Honolulu when the appellant arrived there ; yet it does not appear 
that he went to meet him, or was notified that he was to arrive, but 
that a total stranger — ^the witness Ye Fook — ^was notified of his in- 
tended arrivai by some friend of his in China, who sent the appellant's 
picture, with the request that he should meet him at the ship and 
look out for him. Thèse facts, we think, were quite enough to shake 
the confidence of the court in the pretensions put forward on behalf 
of the appellant. Another suspicious circumstance is the fact that 
on the same day that Chun Fook subscribed and swore to the cer- 
tificate in respect to the appellant, to wit, May 28, 1900, Lau Koon 
Yau subscribed and swore to a precisely similar certificate with re- 
spect to Lau King, the other boy mentioned, giving his âge also as 
18 yeàrs, and as having been "taken to China by his mother 17 years 
ago. 

The third section of the act of congress of May 5, 1892, is as fol- 
io ws : 

"That any Chinese person, or person of Chinese descent arrested under 
the provisions of this act, or the acts hereby extended, shall be adjudged to 
be unlawfully within the United States, unless such person shall establish by 
affirmative proof, to the satisfaction of such justice, judge, or commissioner, 
his lawful right to remain in the United States." 

In speaking of this section, it was said in the case of U. S. v. Wong 
Dep Ken (D. C.) 57 Fed. 206, 208 : 

"No one questions the power of congress to prohiblt the comlng Into thl» 
country of any class of foreigners deemed prejudicial to the Interests of OW 
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people. Against the comlng Into the country of Chinese laborers, congress 
has been legiglatlng for years. The reason for such législation is an old 
story, and need not be repeated. But, notwithstanding the enactments upon 
the subject, tÉe laws bave been evaded in many ways. By false testlmony 
and concocted évidence the courti^have: been imposed upon iu cases almost 
without niimber, and by sea aj|id land the prohibited class in large numbers 
hâve been pmuggled Into the country In one way or another. To prevent 
ail of this, «n(J glve effect to its laws upon. the subject, as far as possible, con- 
gress deemed it wlse, by the provision in question, to put the burden of proof 
of his lawful riglîit to remain ih the United States on the Chinese person or 
person of fchinese descent chatged wlth belng unlawfuUy witbin tbelr bor- 
ders. To those not résidents of, and not familiar with, the Pacific slope, 
and not so muclj subject to the evils intended to be guarded against by the 
e^pluston acts, 'the Unes laid àcnrn f pr their enf orcement may,' as approprl- 
ately and -weU said by Judge Severens In Ke Slng Lee (D. 0.) 54 Fed. 334, 
'seem hard, and because such summary deallngs wlth the rigbts of persons 
are out of the common order to whtch we are accustomed, and are liable to 
produce injustice in many cases on account of their summary expédition 
and the presumptlon against the prlsoners, they may seem severe, but, if the 
power résides in congress to enact such provisions, the discrétion whether 
it wUl do so rests in the lawmaklng power, and the courts must présume it 
was exerclsed upon sufflcient reasons.' In respect to the provision of the 
Geary act pùttiOg the burden of proof on those comlng wlthln the class 
thus interdlcted, I agrée with Judge Severens, in the case cited, that there 
is not only nothlng in it violative of the provisions of the constitution of the 
United States, but for the reasons glven by him, and In vlew of the circum- 
stahces already referred to and of others that may be suggested, that the 
provision in question Is not unreascnable. He says: 'The person brought 
before the commissioner Is one of a class which, by the terms of the statute, 
is obnoxlous to Its : opération. That must appear before the gênerai juris- 
dlction eau be exerclsed, and since, generally, that class is interdlcted, he 
ean only escape the common lot upon Its appearing tliat he is not within 
the gênerai condemnatlon. The means of showing this are presumably in 
his own control. It would be extremely inconvénient, and probably in most 
instances impraeticable, for the government to bring proof of the négative 
fact that the respondent is not within the exemption. Such circumstances 
are the basis of the nile of évidence which devolves the burden on the 
party who presumably has the best means of provlng the fact; but, what- 
ever the rule whIch by the common law -would be applicable to trials, it can- 
not be afRrmed that In such conditions the législature cannot prescrlbe such 
a rule of évidence.' " 

We agrée with what was there said, The judgment is affirmed. 



FORGE V. SAWYBR-BOSS MFG. 00. et aL 
(Circuit Court, E. D. New York. November 15, 1901.) 

1, Patents — Vaudity — Estoppbl to Dent. 

AU persons who join in the sale afflfcasslgnment of à patent, or partlci- 
pate in the considération received therefor, are estopped to allège its 
invalldity, and a corporation of which such persons own ail the stock is 

f ': equally estopped. 

8 SÀME— InFRINQBMENT — NUMBERIKS MACHINE. 

The Sawyer patent, No. 462,065, for a numbering stamp, held Infringed 
as to clalms 1 and 2. 

In Equity. Suit for infringement of patents. On final hearing. 

William E. Warland, for complainant. 
* "H. Albertus West, for défendants. 
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THOMAS, District Judge. The bill is filed to enjoin the défend- 
ants from infringing two certain letters patent, one of which, to 
wit. No. 462,065, issued October 27, 1891, is alone the subject of 
présent controversy. The défendant is a business corporation, 
formed by Willard W. Sawyer, Robert A. Stewart, Thomas H. Boss, 
and George T. Holihan, who own ail the stock of such corporation, 
and are its sole officers and directors. Previous to the formation 
of the corporation, ail of such persons, either directly or indirectly, 
concurred in the sale of said letters patent to the complainant, and 
by, reason of such sale, or by participation in the considération re- 
ceived therefor, are estopped from averring the invalidity of the 
patent. Rob. Pat. 787, 984, 1021 ; Curran v. Burdsall (D. C.) 20 
Fed. 835; Underwood v. Warren (C. C.) 21 Fed. 573; Purifier Co. 
V. Guilder (C. C.) 9 Fed. 155; Barrel Co. v. Laraway (C. C.) 28 
Fed. 141 ; Woodward v. Machine Co., 8 C. C. A. 622, 60 Fed. 283. 
The défendant corporation is estopped by this act of the persons 
who created, direct, and own its capital stock, and are its sole di- 
rectors and officers. National Conduit Mfg. Co. v. Connecticut 
Pipe Mfg. Co. (C. C.) 73 Fed. 491. Thus ail the persons interested 
in the sale and in privity with the assignor are estopped, as against 
the assignée. Daniel v. Miller (C. C.) 81 Fed. 1000; Parker v. Mc- 
Kee (C. C.) 24 Fed. 808. 

The remaining question relates to the défendants' infringement. 
The device is a numbering machine. The défendants' construction, 
as regards claim No. 2, is identical with that of the complainant, and 
is as follows : 

"(2) In a stamp, the combination of a main frame, a longitudlnally mova- 
ble rod fitted thereto, and earrying similarly spaced numbering wheels, slots 
in said rod, a cross pin connected to tlie main frame, and passing through 
said slots, and an enlargement In one of said slots for receiving an enlarged 
portion of said pin to lock the rod in its depressed condition, substantially as 
specified.": 

In view of the validity of the patent as herein ascertained, in- 
fringement of that claim must be declared without further discussion. 
Claim I is as follows: 

"(1) In a stamp, the combination of a main frame, a séries of similarly 
.spaced numbering wheels, eorresponding ratchet wheels, detents for thèse 
numbering wheels and ratchet wheels operatlng radially within a support, 
pawls for imparting motion to said ratchet wheels, a movable yoke sustaining 
the numbering and ratchet wheels, a f rame-like lever earrying the pawls and 
pivotally connected to said yoke and also to the main frame, and an inking 
lever fulcrumed to the main frame, and pivotally connected between its ends 
with the said lever which moves the pawls, substantially as specified." 

In the défendants' machine the construction is such that the ink- 
ing pad and the operating pawls are both on the same side of the 
machine, while in the complainant's device they are upon opposite 
sides. The argument, as regards this claim, relates chiefly to the 
words, "a frame-like lever earrying the pawls, and pivotally con- 
nected to said yoke, and also to the main frame." The spécifica- 
tion indicates that the frame-like lever should be of such shape 
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as wOuld carry the înking pa'd tothe side of the machine away from 
the açttaating pawls. The défendants hâve changed the shape of 
such lever so as to carry the inking pad to the same side of the 
machine as the actuating pawls. This is a mère change in the 
shape of the lever, whereby the inking pad is changed from one 
side of it to the other. There is no change in the mode of opération 
or t-he results attained. , It is considered that this claim is valid, 
even when considered in connection with the Reinhardt patent, No. 
425,581, and that the défendants should be enjoined from infringe- 
menk thereof by the construction of their présent device. 



BRUNSWIOK-BALKE-OODLBNDHR 00. v. THUM et aL 

(Oircuit Court of Appeals, Second Circuit November 18, 1901.) 

No. 10. 

Patbhts—Invbntioh— Bowling Appabatbs. 

The Kelsky patent, No. 599,447, for an Improvement în bowling ap- 
paratus, whleh consists of a runway or trough for the retum of the balls, 
80 constructed that the baUs roU rapidly down an Incline untll near the 
players' end of the alley, and then up an ascendlng incline, whleh grad- 
ually checks thelr momentnm, breaks the force of their impact, and 
prevents their injury, while apparently embodylng only an obvions 
mechanlcal expédient, must be conceded patentable Invention, In view 
of évidence showing that for many years mechanlcs had been engagea 
in attempts to improve the old-style runways to obviate the same defect, 
but that the patentée waa the flrst to use the double Incline for the 
I>tirpose, and that bis Invention at once came into gênerai use. 

Appeal from the Circuit Court of thé United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a final decree of the cir- 
cuit court, Eastern district of New York, dismissing the bill. The 
^uit is for infringement of United States letters patent No. 599,447, 
granted February 22, 1898, to complainant, as assignée of Émil 
Reisky, for "improvement in bowling apparatus." 

M. B. Phillipp Q. J. Kennedy, on the brîef), for appellant. 
August Reymert, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. The improvement of the patent re- 
lates to that part of a bowling alley known as the bail returnway or 
runway, which returns the balls from the pit end of the alley to the 
players' end. The old style of runway consisted of a track or trough 
which inclined downwardly ail the way from the pit end to the play- 
ers' end, down which the balls rolled with a speed increasing ail the; 
way, and dépendent upon the degree of inclination given to the track. 
There were objections to this old style of way, which will be referred 
to in more détail further on. Briefly stated, giost of them arose from; 
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the cîrcumstance that, not being retarded in îts course, the bail fre- 
quently came home at the players' end with a "smashing" impact. 
The spécification of the patent, after referring to the defects of the 
older structure, states that the patentée constructs — 

"The bail runway with a descending portion beginning at the plt end of the 
alley, where the bail hopper or cage is located (If one be used), and running 
thence towards the players' end of the alley, and also with an upwardly In- 
clined or ascendlng portion at the vicinity of the playing end of the alley, 
■whieh 'up grade,' so to speak, takes the Impetus or Inertia ont of the bail» 
just before they are landed on the extrême end portion of the runway, or 
into or on that part of the runway or réceptacle connected therewith, from 
whieh they are to be selected or picked ont by the players for use in bowling." 

The spécification further states that: 

"In practice the opération and effect is simply thls: That the balls start 
from the plt end of the alley In my improved retumway, and, whlle they 
are sent home or delivered at the playing end of the alley as rapldly as 
désirable, they travel f ast from the time they leave the pit end of the alley 
until they reach the ascendlng or up-grade portion, c, of the runway, whieh 
up grade simply opérâtes to check the speed of the balls, or take ont their 
Inertia, so that they land on the terminal or réceptacle, d, with practically 
no speed, or, in other words, without any momentum sufflcient to produce 
any Injurions eflEect on the balls." 

And claim i (the only one in controversy) reads as foUows : ^ 

"(1) A bowllng-alley returnway, comprlsing a descending or downwardly 
sloped portion, beginning at the pit end of the alley, and retuming towards 
the players' end, and an ascendlng or up-grade portion connected therewith, 
and located near the playing end of the alley, whieh merges into the bail 
receiving and retalning terminal of the runway, ail in such manner, as here- 
inbefore described, that the balls put into the receiving end of the runway 
will roll downwardly toward the playing end of the alley, and then, aseend- 
ing the up grade, or ascendlng portion, c, of the rvuiway, will pass thence onto 
the terminal or bail réceptacle at the players' end of the retumway without 
much shock or concussion, as hereinbefore set forth." 

The facts in the case at bar are closely analogous to those whieh 
were before this court in Schenck v. Singer Mfg. Co., 23 C. C. A. 
494, "77 Fed. 841. The improvement consists in an extremely simple, 
and, it would seem, perfectly obvious, application of common knowl- 
edge as to the law of gravitation. Were there nothing in the record 
but the bare statement of facts above set forth, we would be incUned 
to concur with the court below in the proposition that : 

"Had any skllled mechanic been asked to perfect a structTire that should 
gradually arrest the momentum of the retuming bail, an ascent would ob- 
vlously hâve been the structure needed." 

But in this case, as in the Singer Case, the évidence shows con- 
clusively, and, indeed, without contradiction, that this very demand 
for an arrester of the returning bail was before skilled mechanics 
for many years, and yet no one before Reisky hit upon the device 
whieh now seems so obvious. The defects of the old System were 
serious. The time required for the return of the bail was not uni- 
form, and in its entirety was slow. If started with a shove, it came 
more quickly, but, if merely placed in the trough, it made but slow 
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time'àt thé beginning;: andthe player, désir ous often of using a par- 
ticalajr bail, already piayed, became impatient. Whether started with 
a Shove or not, its velocity steadily iricreased, and it was running at 
its highest speed when it came hometagainst the post or other bail at 
rest at tl^e play-ers' end. Moreover, this speed was generally so high 
that the surfaces of the balls were broken or chipped, particularly 
àt the vicinity of the fingér holes, and thus soon beCame unfit for use. 
This datqage put the allèy keeper to considérable expense in keeping 
the balls m fair condition, or in getting new balls, and also resulted 
in great dissatisfaction among the players at the damàged condition 
of the balls. There was also constant danger of an incaufious player 
having his hand among the homed balls when the returning bail 
smashed in. The évidence shows thaï this condition of afïairs had 
lasted for a long time ; the old style of runway persisted for 40 years. 
During this period there was a constant demand for an improvement 
which would remedy the difïiculty, and to that demand the skilled 
mechanics who put up bowling alleys responded. Various devices 
were contrived, — ail of them, sav« one, independent of the trough 
itself. Suspended shot bags of variQus shapes, some with append- 
âges in the shape of patches or belts, weighted sections of hose pipe, 
whisk brooms so set that the bail would hâve to push through them, 
pièces of stifï leather arranged shutter-wise across the trough, pivot- 
ed levers having a piston entering a dashpot, are among the devices 
independent of the trough. It was also sought to retard the bail 
by successive transverse pièces of rope at the sides or bottom of the 
trough. So many of thèse devices are shown that itis apparent that 
the skiUed mechanics were for years trying to find some way properly 
to retard the bail, and the proof conclusively shows that ail of them 
were unsatisfactory. Not one of them secured retardation by a 
change of grade of the trough itself, until the patentée disclosed 
his simple method, which has so commended itself that now, within 
three years after the issuance of the patent, 90 per cent, of the exist- 
ing bowling alleys hâve the new style, or Reisky, returnways. In the 
face of thiçi évidence, we cannot hold that his improvement is devoid 
of patentable invention. Infringement of claim i is manifest, and 
apparently not disputed. 

The dccree is reversed, with costs, and cause remanded, with in- 
structions to decree in conformity with this décision. 



ÇOWBLJL TORPE3DO CO. y. E. W. BLISS CO. 

^ (Circuit Court, El. D. New York. Norembér 19, 1901.) 

Patbhts— Infbingkmknt— Makikb Tobpbdoes. 

The Howell patent Ko. 811,325, for Improvements In marine torpedoea, 
claim 1, relating to mechanlsm to se'cure fixity of direction of the torpédo 
and to overcome the effect of any èxternal deflectlng force, construed, 
and held not Infrlnged by the mecbanism employed for sucli purposes la 
the Whltehead torpedOb 
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In Equîty. Siiit for infringement of patent. On final hearing. 

Joseph h. Levy and Ernest Wilkinson, for complainant. 
Joseph A. Stetson and Arthur C. Fraser, for défendant. 

THOMAS, District Judge. This suit involves the construction 
and infringement by défendant of claim i of letters patent No. 311,325, 
issued to Admirai John A. Howell on January 27, 1895, for "certain 
new and useful improvements in marine torpedoes." Claim l is as 
follows : 

"(1) The combinatlon, with the torpédo case or shell and the fly wheel 
mounted therein, with its rotation axis located substantially as described, to 
obtain a résultant axis of motion In case of deviating forces acting on the 
torpédo, of steering mechanlsm, and sultable devices for controUing the 
same, arrangea and operatlng substantially in the manner hereinbefore set 
forth, whereby said steering mechanism shall be brought into action upon 
occurrence of the résultant motion, and when thus brought into action shall 
be caused to set up an opposite deviating force, which wlll counteract and 
neutralize the initial extraneous deviating force." 

It seems to be undoubted that Admirai Howell was the first person 
to suggest and to use a rapidly revolving fly wheel in a marine tor- 
pédo (i) to préserve fixity of direction, (2) to steer the torpédo 
against the influence of deviating forces. The conception of both 
purposes is cmbodied in the letters patent mentioned, and of the 
first use in letters patent issued to the same inventor in 1871. The 
conception of this double use was the beginning of the art, and from 
it has sprung ail essentîal knowledge respecting the directing and 
steering of torpedoes, although différent and better détails in the 
mechanisms employed hâve been devised by others. Although the 
merit of the primary conception that fixity of direction and ability 
to steer marine torpedoes could be acquired by the use of a revolving 
fly wheel adjusted in the torpédo is due to Admirai Howell, the con- 
clusion cannot be escaped that claim i limits the use of the art so 
created and developed by the inventor, as regards steering, to steering 
mechanism brought into action by résultant motion, and that the 
letters show no appréciation of the steering mechanism employed by 
the défendant. The discussion can proceed clearly only by a descrip- 
tion of the device known as a "gyroscope" and an explanation of 
its phenomena; for, although he does not seem to hâve identified 
specificaliy his proposed mechanism with the gyroscope, nor, at the 
outstart at least, to hâve understood that he was utilizing the laws 
of that instrument, yet the fly wheel proposed to be used by Admirai 
Howell in the torpédo, in connection with the torpedo's outer shell 
and the water, is in fact a gyroscope, and obeys its laws. If a swiftly 
revolving fly wheel be adjusted so that its axis is free to take any 
direction, its axis, in absence of external disturbing forces, will 
remain nearly invariable in direction. This, following the descriptive 
articles, may be called "the stability of direction of the axis of rota- 
tion." The fly wheel persists in rotating in the given direction, and 
so its axis tends to resist any deflecting influence. The gyroscope 
proper usually is constructed by placing the fly wheel so that it may 
rotate inside a circular ring around its shorter axis, the axis running 
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on pivots sîtuaîe3 al opposite ends of the ring's diameïer. This ring, 
with its supported fly wheel, is made movable inside a second ring, 
and around an axis at right angles to the axis of the fly wheel. This 
second ring in turn, with its contents, is adjusted to rotate inside a. 
third ring, and around an axis at right angles to each of the others. 
The figure shows a gyroscope with three outer rings, K, L,, and M. 
For the purposes of the foUoWing discussion, L will be termed the 
outer ring, and M will be disregarded. 




ne i. 

"It eonslBts of a fly i^heel, with a heavy rim accurately turned and bal- 
anced, whlch can rotate round an axis, GC, forming a diameter of the ring, 
K This ring also can rotate about the axis, AF, which is at right angles to 
GO, and is a diameter of the ring, L. Similarly, this ring, L, can rotate 
about the vertical axis, BH, whlch is perpendicular both to GO and AF, and 
forma a diameter of the ring, M, which is screwed to the heavy sole plate, 
N." 

The fly wheel is free to move on its own axis or that of either 
ring, but will not move on the latter, while the wheel is rotating 
rapidly, in the absence of a deviating force ; that is, the tendency of 
the revolving wheel is to keep the rings stationary. However, when 
some force other than that impelling the fly wheel is brought to bear 
on either of the rings, it will cause the fly wheel to turn on the axis 
of the inner ring, or the axis.of the outer ring, or both, accordingly 
as the force may be applied, pursuant to the law that "a body actuated 
by several forces moves in the direction of their résultant." If now 
it be shown that in practice the présence of one résultant motion 
brings into play the complainant's steering mechanism, the meaning 
of claim i may be understood. The spécification represents the axis 
of the fly wheel as transverse to the torpédo, although it states that 
such axis may be placed longitudinally, but no steering mechanism for 
the second location is described or suggested. But by placing the 
axis transversely, its ends are supported in the shell of the torpédo. 
In its simplest form this is shown as follows : 
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Hère the sides of the torpédo form the first or inner ring, in which 
the axis of the fly wheel is located in the gyroscope shown above. 
The outer ring is absent ; but as the water allows the fly wheel, when 
disturbed, to tip on a vertical axis, and also to either side with latéral 
motion of the torpédo, the freedom of motion permitted in a gyro- 
scope is attained. So, also, there are attained the résultant motions 
observed when extrinsic forces corne in contact with the rings of the 
gyroscope. The only résultant motion that is employed by Admirai 
Howell in claim i is that which may take place on the axis of the 
inner ring of the gyroscope as shown, which corresponds to the 
longitudinal axis of the torpédo; or, in short, it is the motion of 
the torpédo roUing on one of its sides. The cause and nature of 
that latéral rolling are shown by the following figure : 




If, as shown, the deflectïng force be applied at the starboard bow 
of the torpédo while the fly wheel is revolving from right to left, 
looking at the torpédo from that side, the torpédo will roU t^ port 
under the influence of the fly wheel made fast to its sides ; that is, 
a new force combined with the existing force operating the fly 
wheel results in rolling the torpédo sideways, thereby elevating the 
starboard side and lowering the port side. It is not worth while to 
try to trace the cause. It is enough that this is the exact law of the 
gyroscope when subjected to a similar foreign force, and, of course, 
the resuit would not be attained except for the présence of a gyro- 
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scope. But hère it is well to keep in mind that an undisturbed gyro- 
scope, acting normally, tends to maintain the first position of its parts, 
and not to turn on the axes of itsouter rings. Hence it is the re- 
volving.fly wheel, in connection with the shell of the torpédo and 
the water, ail combined, which results in the rolling, when in collision 
with the deflecting force. It should be noted carefully that a torpédo, 
under the influence of the wheel, tends to roll, rather than deviate 
from its course. The torpédo is ndw tipped to port. Applying again 
the same law of the gyroscope, if a. force be applied to the torpédo 
aft of the fly wheel, on the side opposite to that to which it has rolled, 
the tendency will be for the torpédo, under the influence of the fly 
wheel, to roll back to starboard, seeking its equilibrium. The follow- 
ing extract and figures from the letters patent explain the steering 
mechanism and its action and source of action : 
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"The steerlng mechanism wlU now be described. I make use of two steer- 
ing rudders, O, in the présent instance, although I may use one only, or even 
more tlian two, if desired. Tliese rudders are vertical, and turn on vertical 
posts or axes, g, in the framework, t, and are an-anged one on each side of 
the after portion of rear section, E. Each of them Is slotted, as indlcated 
by dotted Unes in Fig. 7, so that It wlU straddle the adjoining propeller shaft 
and framework, and be free to move without Interfering with the latter. 
Thèse rudders are by arms, h, and links or rods, 1 (whieh latter pass through 
tubes, i', in the water-tlght part of section E, Into the forward open part of 
said section), connected to opposite ends of a centrally plvoted lever, j, whose 
axle is provided with a radial arm, j', connected by a link, p, to a crank arm, 
k2, on the axle, k', of the tiller, k. Under this arrangement it wlll be seen 
that both rudders can, by movlng the tiller, be moved to starboard or port 
or be brought midships, as occasion may demand. The automatic action of 
the tiller for this purpose is brought about as follows: On one of the pro- 
peller shafts G, is a worm, 1, Fig. 6, which gears with and drives a wheel, 
H, mounted on a vertical axle, m', in the open part of section B, and on the 
same axle is flxed a wheel, H', having a cam rib, m, on its upper face. The 
axle revolves coutlnuously so long as the propeller shaft revolves. The tiller, 
k, overhangs the cam wheel H', and at its outer end carries a plvoted arm, n, 
arrangea crosswise of the torpédo, the axle, n', of whieh is hung in ears 
or bearings on the under side of the outer end of the tiller, and is connected 
by means of a flexible shaft, o, — for instance, a shaft of closely coiled wire, 
— to the axle, p', of a pendulum, p, as indicated in Flgs. 6 and 7. The axle, 
n', of the arm, n, is horizontal, and extends in the direction of the length of 
the torpédo, and the axis of the pendulum is on the prolongation of it. The 
arm, n, at its ends has points, n2, one or the other of which will engage the 
cam wheel whenever the latter is Inclined laterally in one direction or the 
other relatlvely to the arm. The bperatlon of the parts is as follows: The 
pendulum, p, tends to keep the points, n2, of the arm, n, always in a hori- 
zontal plane, and the cam wheel normally lies In a plane parallfel thereto. 
With the parts In this position, the tiller is midships, as represented in the 
drawings; but whenever, by an extraneous deflecting force, the torpédo is 
eaused to roll upon its longitudinal axis in one direction or the other, the 
cam wheel is tilted or inclined in a corresponding direction with référence to 
the arm, n, which, by its pendulum, is maintained horizontal. Consequently 
the continuously revolving cam wheel is thrown into engagement with one 
or the other of the points, ns, of the arm, with the resuit of puttlng the helm 
to port or starboard, as the case may be, the flexible shaft, o, permltting this 
movement. The steering rudders, when thus moved, set up a deflecting force 
opposed to the initial extraneous deflecting force, with the 'resuit of produ- 
cing in the torpédo a tendency to roll in the opposite direction, the helm being 
put to starboard when the torpédo rolls to starboard, and vice versa. This 
action will continue until the rudders bave rolled the torpédo back far enough 
to permit the disengagement of the arm, n, and cam wheel; or, in other 
words, until the cam wheel is in its normal horizontal position. In this way 
it will be seen that the torpédo can be antomatlcally steered or kept from 
leavlng the course in which it was pointed at the time it was launched. The 
rudders are not simply turned to starboard or port, as the case may be, and 
held there until tne torpédo is brought back to its course. The revolving 
cam wheel imparts to them a séries of Impulses, and this is kept up so long 
as the tilting arm engages the cam wheel. The cam rib may be so formed 
as to impart one or more impulses to the rudder or rudders for each révolu- 
tion." 

It will be observed that under the intended action of the mechanism 
duly operating the torpédo is automatically righted qr restored to 
equilibrium, and that this is effected with such quickness that the 
torpédo is not expected to deflect from its course, or at least the 
defliection is quickîy arrested. The resuit is that the rudders do not 
directly steer the torpédo from one direction to another, but in the 
first instance restore the level of the torpédo ; for the deviating force 
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usudly tendis in the first instance to cause the torpédo fo roll, ana noï 
to deviate, and the rudder tends to cause the torpédo to roll in the 
opposite direction, and nôt to change the heading of the torpédo. 
It seems that thè steering appliance does not in fact steer the torpédo 
in the usual way, because, as a rule, it opérâtes before the torpédo 
leaves its course. But undoubtedly the rudder would, directiy or in- 
directly, bring the torpédo back into its course if theré were dévia- 
tion, and the évidence tends to show that déviation does occur to 
some extent. This matter is only important as bearing upon the 
question whether claim i makes provision for steering in the usual 
sensé, or only for leveling the torpédo, for in the defendant's machine 
the tdrpedo is steered literally. It is considered that the distinction 
is not sufficient to allow the défendant to escape the charge of in- 
fringement if there were not other différences. Thus far it will be 
seen that the Howell machine only steers when a résultant motion 
exists. In the absence of suçh motion there is no occasion for steer- 
ing, and only that motion can set in opération the steering mechanism. 
Such is the spécification, and such is claim i. The spécification 
States : 

"The glst of my invention, so fàr as concems the correctlng of déviations 
loi the couraé of the torpédo, l|e8 in so placing the rotation axis of the fly 
wheel aa to obtain a résultant axis of motion in the case of deviating forces 
acting on the torpédo, and in comblnlng- wlth the fly -wheel thus placed 
mechanism, termed hy me 'steering mechanism,' brought into action by the 
résultant motion, and arranged and automatically operating to set up an 
opposite deviating force whlch will counteract and neutrallze the initial ex- 
tranèous deviating force." 

This langtiage is most fortuhate to express concisely what is stated 
with great particularity in other parts of the spécification, and de- 
scribes without other référence that part of claim i which relates to 
Steering the torpédo. Before considering claim i, something may 
bis said briefly about the words "résultant axis of motion," which oc- 
cur in such claim, as well as in the language quoted above. The 
scientists connected with the case hâve disputed concerning the 
meaning of the phrase, quite unnecessarily for a fair understanding 
of the inventor's meaning. Admirai Howell states : 

"Ib the patent spécification I hâve used the terms "résultant axis' and "ré- 
sultant axis of motion' meaning bj: thèse, not the axis of the fly wheel, or 
an;^ position which this axis may assume, but that llne or axis about which 
the axis of the fly wheel swings in tUtlng, due to the action of a deviating 
force; Thus, If the; fly wheel is rotatihg* and the deflectlng force te applied 
tending to tilt its axis, this axis will tilt, but in a direction approxlmately 
90° from the direction of the deflectlng force, and the Une about which th» 
whole wheel tilts will be the résultant axis of motion. In the Howell tor- 
pédo, wlth the fly wheel arrangea transverse and horizontal, a deflectlng 
force will cause the axis of the fly wheel to tilt up about a llne running 
longitudinally through the torpédo, and this llne will be the résultant axia of 
motion about which the axte of the fly wheel tilts." 

Again, he states: 

"l T^m «xls In the ordinary senfw as the Une about which motloo takes 
place, and by "résultant axis' I mean that axis about which the résultant mo- 
tion takes ^ac«b"- 
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Whether the term be used with scientific exactness îs unimportant. 
The inventor's meaning is sufficiently clear. Claim one means ; (i) 
That the fly wheel shall be mounted in a torpédo case or shell, so as 
"to obtain a résultant axis of motion in case of deviating forces acting 
on the torpédo" ; that is, so that the wheel is free to turn in any direc- 
tion, as in the case of the gyroscope. (2) That there shall be steering 
mechanism, and suitable devices for steering the same, arranged and 
operated substantially in the manner set forth in the spécification, 
which mechanism "shall be brought into action upon occurrence of 
the résultant motion." Thus it will be seen that, as regards steering, 
or even a necessity for steering, there must be résultant motion ; and 
such résultant motion, and that alone, by reason of its actual exist- 
ence, furnishes the condition under which the steering mechanism 
can be used. In short, if the torpédo does not tilt or roll or tip, 
there is no possibility of déviation under ordinary influences; hence 
there is no occasion for steering; and, even if there were, the steer- 
ing mechanism would not be brought into action. Therefore résult- 
ant motion must inevitably précède the opération of the steering gear. 
Without considering whether defendant's "steering mechanism, and 
suitable devices for controlling the same," infringe that described in 
claim I, which is to be "arranged and operated substantially in the 
manner hereinbefore set forth," it will be sufïicient to illustrate that 
the defendant's System of steering, as employed in the Whitehead 
torpédo, is not only not dépendent upon "résultant motion," but be- 
comes inefïectual in proportion as such motion occurs. The state- 
ment to be illustrated seems to be this : If résultant motion were 
impossible, the defendant's mechanism would be worthless ; if résult- 
ant motion actually occur, the function of the defendant's mechanism 
is impaired or destroyed. Such résultant motion must be possible, 
otherwise the mechanism would not be a gyroscope. Without a gyro- 
scope, the axis of the fly wheel would not hâve the fixity which holds 
the two encircling rings in place, the outer of which rings, so long 
and so far as it remains stable, and has no résultant motion, is used 
to steer the torpédo in the manner soon to be explained. "This sta- 
bility arises from and dépends upon the revolving fly wheel, and any 
diminution of that stability — that is, résultant motion — hurts or viti- 
ates the opération of the steering mechanism, while in the Howell 
torpédo instability of the outer ring is the condition précèdent to the 
opération of the rudders. The Whitehead torpédo, as regards its 
steering mechanism, is as foUows : A gyroscope is placed in the 
torpédo, with the axis of the fly wheel parallel with the longitudinal 
axis of the torpédo, which is pointed at the target. As the gyroscope 
is free to turn on the vertical axis of its outer ring, the torpédo is 
free to move around such axis when deflected from its course. But 
the deflection of the torpédo does not deflect the axis of the fly wheel, 
which remains fixedly pointing at the target. So long as the axis 
remains fixed, the two inclosing rings remain stationary. If now the 
valve arm, which sets in motion the steering gear, be so placed that 
it will engage with a pin on the outer ring when the torpédo deflects 
to one side or the other, the valve will be opened, and the torpédo 
lUF.— 58 
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brought back îiito position. This may be seen clearly by means of 
the following figure and accompanying explanation: 

«à 
\ 

1^ ■ 




Fig. 4 shows the gyroscopic wheel as supported in the torpédo, so 
that its axis is free to move in any direction relatively to any point 
of the torpédo. The axis, a, a, is pointed at the target, and is parallel 
with the longitudinal axis of the torpédo. If now a deviating force 
defiect the longitudinal axis of the torpédo to c, c, yet the axis, a, a, 
of the wheel will remain pointing as before, and the outer gimbal ring 
will maintain its position. The control pin, d, is set vertically in the 
outer gimbal ring, within the fork of the valve arm, e. If the bow of 
the torpédo be deflécted to port, throwing the stern to starboard, the 
forked arm will engage the control pin in the outer gimbal ring on 
account of the motion of the torpédo, and the steering gear will be 
cet in opération, so that the rudder will tend to swing the torpédo 
back into its course. If it should swing back so that its axis goes 
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beyond the axis of the fly wheel, the valve arm will be turned so that 
the rudders will tend to swing the torpédo back to its true course. 
This alternating action will tend to direct the torpédo on its true 
course, as indicated by the axis of the fly wheel. When the valve 
arm is turned, compressed air is admitted to one end or the other of 
the cylinder of the engine, and the rudder is thereby turned to port or 
starboard. The essential fact to be observed is that "the relative move- 
ment between the axis of the torpédo and the gyroscope wheel when 
revolving opérâtes the valve of the steering engine, giving motion 
to the steering rod ; the steering rod, by suitable mechanism, opérâtes 
a pair of vertical rudders, by which the horizontal direction errors of 
the torpédo are controlled." But it is not important what the steer- 
ing mechanism is. It is in détail totally unlike that in the Howell 
torpédo, and is actuated by a différent force and totally dissimilar 
appliances. The vital élément is a stable pin in a stable ring, against 
which a valve arm, moved by the deviating torpédo, of which it is a 
part, presses, so as to open a valve and set the steering gear in mo- 
tioH. This stability of the pin in the ring is established by the revolv- 
ing fly wheel, and dépends upon its power ; but as the power fails, 
and the stability of the ring is diminished, the valve arm is pressing 
against a yielding pin, and, of course, its ability to open the valve is 
decreased. Now, the pin can only yield when the ring in which it is 
inserted yields, and such yielding is résultant motion, and is the ré- 
sultant motion upon whose existence the opération of the steering 
gear contemplated in claim i is dépendent. In the Whitehead tor- 
pédo the nonexistence of résultant motion, so far as the same can be 
achieved, is essential to the desired opération of the steering mechan- 
ism ; in the Howell invention the existence of such motion is at once 
the occasion and primary cause of the opération of the steering 
mechanism, without which the steering gear would be passive. This 
is well expressed in the spécification: 

"Under thèse conditions the axis of résultant rotation, or motion due to the 
application of a laterally defleeting force, will be the longitudinal axis of the 
torpédo, — In other "words, the torpédo will roU; and this rolllng can be con- 
venlently availed of to bring into action steering mechanism arrangea and 
operating to apply automatieally an opposite defleeting or deviating force, 
which will restore the status quo. As soon as the rolllng eeases, the steer- 
ing mechanism becomes inactive; but until then it constantly offers to the 
defleeting force an opposition which in the end overcomes and suppresses it." 

Complainant was understood on the argument to contend that, as 
the stability of either ring in a gyroscope can be possible only when 
résultant motion is possible, the stability of the ring is traceable to 
résultant motion. Stability is not the effect of résultant motion, nor 
is it dépendent upon it. Stability of the rings dépends solely upon 
the rotation of the fly wheel undisturbed by friction or extraneous 
forces, and is the normal condition of the gyroscope in opération. 
On the other hand, résultant motion is error, fortuitous and un- 
desired rotation of the fly wheel on a second axis, the révolution of a 
ring, ail produced by the introduction of a new force foreign to that 
under which the fly wheel was operating. The Whitehead steering 
gear dépends upon fixity of axis, and rings, unafïected by an extrinsic 
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force; the Howell sïeering mechanism dépends upon the mfro3uc- 
tion of an outer force that shall destroy such fixity, and produce ab- 
normal opération of the gyroscope, and cause the ring to change 
that status which the révolution of the fly wheel tends to produce. 
The possibility of résultant motion is indispensable. Its occurrence 
in the torpédo is a détriment. In the Whitehead it tends to baffle 
the opération of the steering gear ; in the Howell the evil is turned to 
its own correction. But it is urged on the part of the complainant 
that perfect stability of the outer ring cannot be secured, and that 
there must be some résultant motion. To this again and fînally it 
is ansvyered that such résultant motion is the effect of the valve arm 
pushing against the wheel, and the yielding of the wheel is an in- 
firmity, tending to debilitate or destroy the opération of the steering 
mechanism ; but in the Howell torpédo such motion is the first source 
of the movement of the steering gear. To Admirai Howell belongs 
the distinguished honor and service of suggesting the use of a rapidly 
revolving fly wheel for the purpose of giving fixity of direction to a 
submarine boat, and for the purpose of steering the same by employ- 
ing the motions resulting from its disturbance by deviating forces. 
That is, he made the fly wheel and torpédo parts of a gyroscope, 
that either maintained its normal position, or automatically made use 
of its instability to right itself. Such is claim i, giving it a construc- 
tion that shall not limit it to the steering mechanism described in the 
spécification to which the claim refers. Admirai Howell did not per- 
ceive, so far as can be gathered from the record, that a gyroscope 
proper could be mounted in the torpédo, complète in itself, and using 
no part of the torpédo in its combination ; hence uninfluenced in its 
normal movement by any disturbancç of the torpédo, and therefore 
not subject to sensible résultant motion, but in its turn remaining 
so fixed in ail its parts as to influence the course of the torpédo by 
causing its steering engine to operate when its valve arm came in 
collision with the practically stable pin in the outer ring. Even if this 
advantage was observed by Admirai Howell, it was excluded from 
the claim under considération. The steering mechanism used in the 
Whitehead torpédo shows a meritorious advance in the art, and may 
not be condemned as an infringement of Admirai Howell's invention 
as expressed in the claim. 
The complainant's bill must be dismissed, with costs. 
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(Circuit Court, S. D. New York. October 81, 1901.) 

t PATBIlfTS— VAirotTÏ— UsEFUIiNBBS OP IHVENTION. 

The degree of utillty of a patented article does not affect the question 
of patentablllty, nor does the length of tlme it wlll last and continue 
nseful, but, If It le usefnl at ail, that Is sufficlent to sustaln the patent 

Il SaKB— AOTIOIT AT Law TOR INFRINOBUBNT— EvIDEITCB of USBFni.NBS8 OF 
iKVKNTIOIÏ. 

In an action at law for the Infringement of a patent, upon an Issue 
M to the usefulness of tbe patented article as affecting the ralldlty of 
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the patent, the Jury may conslder the fact that It has been used by de- 
fendant Jf they flnd that he has infringed. 

8. 8ame — Construction — Support fok Artificial Teeth. 

The Low patent. No. 238,940, for Improvements In dentlstry, relatlng 
to a method of insertlng and supporting artiflcial teeth, construed In a 
charge to the jury In an action at law for infringement. 

4 8ame— Infringement— Measurb of Dauageb. 

In fixing the damages for infringement of a patent, where It is shown 
that the patentée had an established license fee for practicing the In- 
vention, it wlll be taken as flLxlng the measure of damages, notwlth- 
Btanding he may hâve accepted a smaller sum lu settlement with 
lieensees who were in arrears, or made a réduction therefrom, where 
license fées for a long term were paid in advanceu 

Action at Law for Infringement of Patent. 

Walter D. Edmonds, for plaintiflf. 
Charles K. OfSeld, for défendant. 

LACOMBE, Circuit Judge (charging jury). It is a very mistaken 
System of jurisprudence that leaves the décision of the issues of fact 
that arise in a patent case to a jury. In the very nature of things, it 
is extremely awkward and difïicult, and many times practically im- 
possible, for 12 laymen, untrained in the examination of the intricate 
questions which so frequently arise in patent causes, without any 
facilities for taking notes, and with no opportunity for the lengthened 
reflection which is frequently necessary to reach a wise conclusion 
in cases of this kind, — I say it is many times practically impossible 
for them to dispose of such questions. Nevertheless the law does 
allow the trial of thèse issues by a jury, and we hâve one to try hère. , 
It very rarely happens. I hâve sat on the bench for 15 years, and this 
is the first patent cause that I hâve tried with a jury. But, very for- 
tunately for you and for the interests of the litigants in this case, 
the patent before you is quite a simple one, — easy to understand, — 
and the issues presented are easy of compréhension, and may be pre- 
sented to you, I think, sufficiently well for you to understand them, 
and perhaps will not give you much trouble. 

In order to show what questions of fact come before you, how 
much you hâve to do with the case, and how much the court has to 
do with the case, let me call your attention briefly to what a patent is. 
It is the policy of the law in this country, and had been enacted by 
congress, under the powers given to it by the constitution, that if a 
man finds out something ne\y and useful, — a machine or combination 
or process or what not, something new and useful, — and publishes 
it to the world through the intermediation of the patent office, he 
shall in exchange for it, and as compensation for doing so, receive 
a patent ; that is, he receives a grant of a monopoly of manufacturing, 
selling, and using that particular invention for a certain period of 
time, — 17 years. That monopoly is not a monopoly in the sensé in 
which the word first came into the English language, where, without 
anything at ail except the mère whim of the sovereign power, some 
extraordinary privilèges were given to individuals. The man who 
holds a patent monopoly has earned the right to the monopoly, be- 
cause he need not hâve invented the novelty unless he chose, and 
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having îrivented it he might hâve kept it to himself if he chose, and his 
fellow citizens and the community at large would be without the 
beiiefit pf his discovery. Thetefore there is ncithing obnoxious to 
;law Of: igfQOd morals or to anything else in the fapt that a patent se- 
cures to the holder of it a monopoly for a limited period of time. 
That monopoly is secured to the individual by a document which is 
issued by the government, and is called "Letters Patent," — a written 
document, that is, a printed document, accompanied generally with 
diagrams,— and in the document it is stated specifically what the 
invention is, and what it seeks to accomplis!!, how it is constructed, 
and how it works ; and also there is set forth what exactly it is that 
the patentée claims to hâve been his new and useful discovery or 
invention which he wishes to retain the monopoly of, and which the 
department, by issuing the printed document, says he shall hâve a 
monopoly of. Just exactly what that document means — what in- 
vention it is which it secures as a monopoly to the individual — is a 
question of law for the court, and one with which the jury has nothing 
to do; and thereforei when we cortié to that stage of the case, it will 
T)e my duty nbt to give you this written document, to try and make 
out from it what it means, but to tell you as tersely and succinctly as 
I can just what it is that is granted tû the International Tooth Crown 
Company, which is the assignée of the original patentée. When you 
are instructed as to what that patent means, the question of fact for 
you to détermine will be whether what the défendant has donc is an 
Infringement of that patent ; in other words, whether what the de- 
fendant has done is really the practicing of the invention which is 
disclosed by the patent. But, before we corne to that question of 
facty there are two other questions of fact which hâve got to be de- 
cided and passed upon by you. The statute provides that patents 
shall be giveiï for new and useful inventions. Whether an invention 
is a new ône or not is a question of fact; whether the invention is 
a useful one or not is a question of fact; and both those questions 
hâve to be decided by the jury. The question whether it is a new in- 
vention — ^whether it is novel — divides into two branches. In the 
first place, wâs it anticipated, — ^that is, was the same thing done or 
known before? and, secondly, if exactly the same thing was not 
knôwn before, nevertheless were there other devices known to the 
public, known in the art, so near this that it needed no inventive skill, 
no inventive ability, to make the improvement of the patent, but 
that any mère workman possessed of thè ordinary skill of the handi- 
craftsman in that particular art would naturally hâve made the 
changes or improvementS himself on the existing structure? 

As to the first branch, whether this was new in the sensé that noth- 
ing just like it ever existed before, — in other words, that it was not 
anticipated, — I can relieve you from any ti;ouble, because there is no 
testimony hère which shows what is known to the patent law as "an- 
ticipation." This device shown in the Low patent, and claimed by 
him, did not exist, so far as this testimony shows, before he came up- 
on the scène. It is contended by the other side that, although that 
be so, nevertheless there were other devices, such as the Bing patent, 
or Bing bridge, known to the artj and that any workman, with the 
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ordinary skill of his calling, woiild hâve known enough to make 
changes or modifications in them which would hâve secured this very 
Low device. In other words, that in finding eut, devising, this con- 
cededly novel — because it was net anticipated — invention, Low did 
not really exhibit the skill of an inventor, and therefore there is no 
patentable invention in the device. That is the claim of the défend- 
ant. That question is a very unfortunate question ever to hâve to 
submit to a jury. For years the intellects of jurists, trained by suc- 
cessive examination of repeated cases, many of them each year, bear- 
ing upon this gênerai matter of patents, hâve been sharpened in an 
endeavor to lay down some satisfactory définition as to what is and 
what is not patentable invention ; and so far as my reading goes, and 
so far as my own judgment goes, I hâve not yet read any définition 
which is entirely satisfactory to me, and the best that can be said is 
that it has to be left as a question in each particular case to be deter- 
mined from the facts of that case ; and barring some gênerai prin- 
ciples to guide us, such as the fact or the circùmstance that the new 
device went into gênerai use after it was made known, which would 
indicate that it was sought for by the public and desired by the public, 
— and if it was desired by the public, and no one had found it before 
this man, the assumption may be that the other skilled workmen 
did not hâve the gift to devise it, — except, I repeat, for such broad 
generalities as that, there is very little that can be set up in the way 
of signposts for the guidance of a jury on the question of invention. 
It varies, of course, a great deal according to the character of the art 
in which the invention is alleged to hâve taken place. Upon this 
branch of the case ail I can do is to leave the matter in your hands on 
the statements that we hâve had hère as to what the former devices 
were, and on the statement which I shall give you when I come to 
charge you as to what this invention was. It may help you in reach- 
ing a conclusion to call your attention to the fact that the patent, 
before it was granted, went through the scrutiny of the officiais in 
the patent office, and that the mère grant of a monopoly — the grant 
of a United States letters patent by the gênerai government — carries 
with it the presumption that the invention is a novel one, and that 
presumption lasts and goes with the document wherever it is present- 
ed, until affirmative évidence introduced in opposition does away with 
the efïect of the presumption. In other words, in this case the bur- 
den of proof is on the défendant to show you that although the 
patent office gave this document to Low, and through him to the 
plaintiff, as a conveyance of the monopoly, upon the theory that he 
had invented something new, nevertheless it was not novel. The 
burden, I say, is on the défendant to convince you of that fact before 
he can recover. I might also say that the province of the court and 
the jury is not quite so sharply difïerentiated in the fédéral courts as 
it is in the state courts, and our practice conforms more to that of the 
English court. I may, therefore, without impropriety say to you 
that if it were a question with which I were dealing, upon the facts in 
this case, I certainly would feel great hésitation, upon the évidence in 
this case, in reaching any conclusion which would overthrow the pre- 
sumption which accompanies this grant from the beginning. Never- 
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theless, under the jurisprudence which prevails hère, ît is not for me 
to décide that question, — it is for you ; and, although that may be 
my opinion, it is only my individual opinion, and must hâve no weight 
or influence with you. It is a question which you are to décide your- 
selves, upon the évidence, whether or not this invention of Low was 
such an advance over prior devices that he may fairly be said to hâve 
exhibited inventive genius in its discovery and disclosure. Upon 
that, in order that I may charge as much of the requests that hâve 
been handed to me, I will charge you that the quahty of invention 
must réside and be found in this Low patent; that ordinary me- 
chanical changes made by skilled mechanics, obviously called forth 
by new conditions, is not invention; and, if the jury find from the 
évidence an ordinary skilled dentist would hâve advanced beyond 
the device of the prior art to the device invented by Low, then the 
verdict of the jury would hâve to be for the défendant. 

The other question of fact which comes before you to détermine 
is the question of utility. The grant of the patent should be made 
only for a new and useful invention, and if the invention is useless 
the patent is void. Therefore it is for you to détermine whether or 
not there is any utility in the invention. There has been a great 
conflict of testimony upon that point, as you remember, some com- 
ing forward and saying that it is highly useful and a great improve- 
ment in the art ; others coming and saying it is worse than useless, 
that it is deleterious, and a very unfortunate thing to hâve anything 
to do with. You may be very much helped in disposing of ail this 
testimony by one or two considérations. The first of them is that, 
if it is useful at ail, that is sufficient. If there is any utility in it, 
that is sufficient to support the patent. The measure of utility does 
not make any différence. It would be a perfectly valid patent if a 
device is a useful one, although 50 or 100 others might be very much 
more useful, and although improvements upon the device might make 
it niore useful than it was before. Nor is it necessary that a con- 
tinuation of usefulness be shown, or that it must be so for a long 
period of time. That is not essential. If it is useful at ail, it suf- 
ficiently meets the requirements of the statute that the invention must 
be a new and useful one to warrant thé granting of the patent. On 
that point you may remember that Dr. Jarvie, one of the witnesses 
for the défendant, said it would not be useful but for a short time, 
and that Dr. Littig, another witness for the défendant, said it might 
last six months in some mouths. I also charge you, as requested by 
the défendant, that if you find from the évidence that the device or 
method of the Low patent in suit is without utility, and is not an im- 
provement in the industry to which it relates, then your verdict must 
be for the défendant. Finally, on this question of usefulness, one of 
the mos't important considérations in determining the question is the 
conduct of the défendant himself. If you find, in answering the 
other question in the case, as to infringement, that the défendant has 
used.this invention, the testimony which he may introduce to show 
that the invention is a useless oine is not likely to be supposed to hâve 
the same measure of weight that the same évidence would hâve if 
introduced by a person who did not use it. The mère circumstance 
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that the défendant chooses to use it seems to indicate that, from his 
point of view at least, it was a patentable invention. 

As to the question of law in the case, let me instruct you exactiy 
what it is that this patent conveys, — ^the exact measure of the mo- 
nopoly. It is a method of inserting and supporting artificial teeth, 
which consists in attaching said artificial teeth to continuous bands, 
fitted and cemented to the adjoining teeth, whereby the artificial 
teeth are supported by the said permanent teeth without dependence 
upon the gum beneath. The artificial teeth are eut away at the back, 
so as to contact with the gum only along the front lower edge, and 
are supported by rigid attachment to the adjoining permanent teeth, 
and not at ail by the gum. But the patented device is not restricted 
to any particular width of band, nor to any particular variety of band, 
nor to bands which do not turn over at the top. And the patent cov- 
ers the connection of artificial crowns — crowns fitted upon natural 
roots, the crown spoken of hère as the Richmond crown — ^by a bar 
or bridge bearing the artificial tooth or teeth. And it covers also 
a case where there is only one abutment, and the artificial tooth is 
hung on one only of the adjacent teeth. That is the invention which 
is subject to infringement, and the remaining question of fact for you 
to détermine in the case will be whether or not the défendant in- 
fringed. What was donc by the défendant has been stipulated in 
the case during the taking of the testimony, as to what work he did. 
It stands conceded before you that, to the extent of $2,080, the de- 
fendant did work which cornes fairly within the description of the in- 
vention which I hâve just given to you. As to another sum ($520 
worth of work) there arises, howevér, a question. The stipulation 
says that as to that $520 the bridge which bore the artificial teeth 
so carried them that they pressed down on the gum. As I hâve 
charged you with regard to the meaning of this patent, the teeth, in 
order to be within the patent, may contact with the gum, they may 
contact closely with the gum, — so closely, indeed, that no one could 
perceive, perhaps, that there was any space between them, or that it 
was possible to pass anything, water or what not, between them. 
But they, nevertheless, must not dérive any of their support from the 
gum. If, therefore, from the testimony in this case, you reach the 
conclusion that although the teeth put in by the défendant in thèse 
cases, which amount to $520 worth, actually rested on the g^m, — 
that is, actually touched the gum, — ^but did not receive support from 
it, then as to that $520 infringement also would be shown. If, how- 
evér, you reach the conclusion from the évidence that in those cases 
the teeth not only touched the gum so as to make an apparent clos- 
ing of ail view-point between, but actually derived support from rest- 
ing upon, the gum, then as to that $520 your verdict would hâve to 
be that there was no infringement. 

If you reach the conclusion that there is infringement, it will only 
remain for you to settle the question of damages. The plaintiff 
daims that that is an easy matter for you, because he had a regular 
license rate fixed ; and the testimony tends to show that there was a 
license charged by him at one time, and accepted under a license 
agreement by the défendant, of $25 for each year that the invention 
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was praétic'éd,' arid 15 per cent, upon ail money received for practicing 
the invention. There is some testimony brought in as to the fact 
that th'è î>laintîff did not always receiVe, or did not always exact, that 
atnount. It Will be for yôu, from iall the testimony in the case, to 
déterminé Whëther the plaintiff has fairly made out a case as to the 
$25 a'yeàîr and 15 per cent, royalty, being the regular license fee 
that was chat-ged. The mère circumstance that, after some infringer 
or some licètlsee had got way behindhand, and owed money for past 
obligations; both royâlty and license, the plaintiiï chose to accept 
some luttlp stim smaller than the license, in order to get the case set- 
tled, wôttld not hâve a very mateirial bearing on the question. Nor 
would it tee-ôf very material importance that in individual cases, where 
a man was"willing to pay for five years in advance, some discount 
should b«! allowed for a payment of that sort. If you are satisfied 
from the eiédence that the plaintiiï had a regular license fee of $25 
a year, and 15 per cent, royalty, then I charge you that as to the 
$2,080 thfe plaintiiï would be entitled to recover $25 for each of the 
five years during which'the invention was practiced, and 15 per cent, 
on $2,p80i If, moreover, you reach the conclusion as to the $520, 
making the total amount $2,600, that it also was an infringement, the 
same application of license fee and royalty should be made. The 
license fée would not double, but the $25 license fee for practicing 
would covêr practicing every variety of the invention. 

Those are the questions, and the only questions, for you to pass 
upon. You are first to décide from the testimony whether there is 
any ixivention disclosed. If you reach the conclusion that there is 
no invention disclosed, then your verdict will be for the défendant. 
Then you are to détermine whether the invention is a useful one. If 
you reach the conclusion that it is a useless invention, then your 
verdict will be for the défendant. If, on the contrary, yoU reach the 
conclusion. that patentable novelty wâs displayed, and that a patent- 
able invention was disclosed, and the invention was a useful one, 
then it will bé for you to détermine whether there is any infringement 
as to the $520. If you reach the conclusion that there is infringe- 
ment as to the $520, — ^that is, in the case where the teeth are said to 
rest on the gum,— then yoii will cast 15 per cent, on $2,600, and will 
add to that five years' license fées, at $25 each, and give a verdict for 
that amount, with interest, If, on the contrary, yoii reach the con- 
clusion that thére was no infriiigement as to the $520, but you hâve 
found already that there was invention and usefulness in the patent, 
then you wilïtas't your 15 per cent, on $2,080, and add to that five 
years' licence fee, at $2S,'^hd for that sum, with interest, you will give 
your verdict. As to the àmbunt of interest, the words "with inter- 
est" will be stiiïicient. It is a question of law as to what period the 
interest will run from in this case, and the court will fix the amount 
and the dates when your verdict comes in. 

I will pùt'down hère on paper a few figures for you. They will 
be figures eii'ôugh for yoù to take with you to enable you to reach a 
resuit: $i2,o8o, infringements as charged; $520, irifringements in 
dispute,— that is, as to whether or nbt the teeth resting on the gums 
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are supported by the gums; the rate of royalty, 15 per cent,; license 
fee, $25 per annum ; numbef of years, five. 

Now, I will take any requests to charge. Except as charged, I 
décline to charge each and every one of the 11 requests submitted by 
the défendant, but do charge the request submitted this morning as 
the twelfth one, that the burden of proving infringement rests on the 
plaintifif. 

The jury rendered the foUowing verdict: For the plalntiff In the amount 
of 15 per cent, on $2.080. and five years' license fées, making a total of $437, 
with interest. 

(November 16, 1901.) 

I do not think this is a proper case for treble damages. A défense 
similarly prosecuted, after the questions raised in this action shall 
hâve been passed upon, if so passed upon favorably to complainant, 
might présent a very différent situation. 



R. THOMAS & SONS 00. v. ELBCTRIO POROELAIN & MFG. CO. et al. 
(Circuit Court, D. New Jersey. November 11, 1901.) 

1. Patents— Invention — Electricai, Insolators. 

The Boch patent. No. 600,475, for an electrical insulator and method of . 
making same, describes a porcelain insulator for use with high-tenslon 
conductors, made, according to the process shown, in two or more sep- 
arate parts or shells molded so as to nest or fit into each other, and which 
when dried are coated with glaze, placed together with the open side 
up, and extra liquid glaze poured into annular channels provided to re- 
çoive it between the parts. When placed in the oven for flring in this 
position, the extra glazing materlal melts, and flows down as the clay 
shrinks, and fills the spaces and any crevice or crack which may form 
in the process of flring. Held, that whlle neither the making of insulat- 
ors in parts fitted into each other, nor the uniting o^' such parts by 
glazing, was novel, the comblnation of them with the further step of 
supplying an extra amount of liquid glaze sufiicient to not only fuse the 
parts into a whole, but to fill ail crevices, the resuit being a superior arti- 
cle, constituted invention, and was not anticipated by anything in the 
prior art. Such patent also held infringed. 

2. Same— Anticipation. 

An unsuccessful and abandoned experiment does not operate as an 

anticipation, particularly where it Involved no use or discovery of the 

process or product subsequently Invented, however close It may hâve 

come to doing so. 

S. Same — PiuoniTY of Invention— iKTBnFERKNCE Pboceedings— Access to 

FlI.ES. 

Semble, where interférence proceedings are declared between two dif- 
férent applications for a patent, It will not be presumed that one appll- 
cant derived anything from the other, merely because of having access 
under the rules of the patent office to the other's files. 
i. Same — Patentability — Bstoppbl,. 

Whlle the défendant in Infringement proceedings may not be estopped 
from contesting the question of patentability, because of bis having him- 
self applied for the same identical patent, it does not corne with good 
grâce for hlm or his assigns to do so. 
5. Same— New Result. 

W^hile the application of an old process to a similar or înalogous sub- 
ject, with no change in the manner of the application, and no resuit 
substantially distinct lu its nature, will not sustain a patent, even if the 
new form of resuit bas not before been contemplated, yet, if a new 
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eombtnatlon and arrangement of known éléments prodnce a new and 
bénéficiai resuit never attained bef ore, it Is évidence of Invention as a 
gênera) raie. 

9, SaMK— pBIOBITT OF INVENTION— CONCLUSIVBNKSS OF DECISION IN InTBBFBB* 
BNOB PbOCBBDINGB. 

Where the question of prlorlty of Invention between two appllcants for 
patents for tbe same article or procesa bas been determlned In Interfér- 
ence proceedlngs In the patent office, and especially where the décision 
of the commlssloner bas been afflrmed on appeal by the court of appeals 
of the District of Columbla, such décision Is concluslve between tbe par- 
ties, at least wben no new évidence Is adduced, and tbe question wlll not 
be reopened. 

In Equity. Suit for infringement of patent. On final hearing. 
The following cuts and extracts from the spécification illustrate th© 
Boch insulator, and the process of its manufacture: 
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"In the accompanying dra-wings, Flg. 1 Is a sectional vlew lllustrating one 
step in the manufacture of my Improved Insulator. Flg. 2 is a sectional 
vlew of a ûnisbed Insulator. In the drawlngs I hâve shown a triple pettlcoat 
type of insulator, but my invention may be employed in the manufacture of 
double petticoat Insulators or other styles. The insulator is bullt up of two 
or more separately molded parts of clay. In the case of the triple pettl- 
coat style of insulator it Is preferred to make It of three separately molded 
pièces of .clay. The inner part, A, is pressed or molded with a threaded or 
other suitable socket, a, for the réception of the usual pin of iron or other 
eultable material, and the puter part, 0, shaped llke an inverted bowl, Is 
provided wlth a cross notch, c, on the top for the réception of the electrical 
conductor, and has side shoulders, c", c', by -which the conductor may be 
Wired down. The Intermediate part, B, is made bowl-shaped, and the sev- 
eral parts are molded so as to nest or fit into each other in the manner 
shown, preferably wlth correspondlng centering projections and recesses, 
X, X. In carrying out my invention, the separately molded parts. A, B, C, 
after coming from the press, are first dried out separately. This Is prefer- 
ably done in an oven or klln In the usual manner of drying clay articles by 
the process known as 'biscuit firing.' When thèse separate parts hâve thus 
been biscuit flred or otherwise dried, and are ready to be put Into the vltrl- 
fying klln, they are each coated with a glazlng material, preferably ail over, 
as by dipplng the article into such llquid glazlng material. The two or more 
parts of each insulator thus coated are now fltted into each other, and are 
stood upside down, as it were; that is, with the lower ends of the bowls 
uppermost, as shown in Flg. 1. Glazing material is then put into the joints, 
■ — that is, Into the annular channels between the petticoats, — and this may 
be most conveniently done by pouring the liquld glaze into the channels, as 
indlcated at y, in sald figure. The parts thus put together and supplied with 
glazing are now put Into a sagger, wlth the petticoats uppermost, as shown 
in Fig. 1, and plaeed In. a klln, in which, under great beat, the clay shrinks 
and beeomes vitrifled, as usual, and the glazing material melts and becomes 
of a glass-like character. That glaze which was put into the annular chan- 
nels between the petticoats flows down into and fills ail the spaces between 
the parts of the Insulator; such spaces elther belng there by lack of correct 
fit of the parts, or arising durlng the shrinkage by the vitrlfaction of the 
clay. The resuit is that the two or more separately molded parts are flrmly 
united to each other throughout by means of the glass-llke glaze. Owlng to 
the supply of the extra glazing material between the petticoats or at the 
joints, I prevent the formation of air spaces or cracks for the entrance of 
moisture in the finlshed insulator, and which are almost certain to oceur 
in the absence of such provision of additional glazing material. A solid and 
practlcally Impénétrable layer or layers of glaze will thus be formed between 
the conductor and the supporting pin intermediate between the porcelain 
or earthehware parts of the insulator." 

Hubert Howson, for plaintiff. 
Howard P. Denison, for défendants. 

ARCHBALD, District Judge.^ The défendants do net dispute 
that there has been an infringement, if the patent in suit is a valid 
one ; but they deny that it is, on the ground that it has no novelty, 
and that the process involved in it is not patentable, and, if thèse be 
found against them, they further assert that Locke was the real 
inventer, and not Boch, under whom the plaintifï claims. The 
patent is for a high-tension porcelain electric insulator, manufac- 
tured acCording to a specified method, as set forth in letters patent 
issued to John W. Boch, March, 1898, on an application filed Octo- 

1 Of Middle district of Pennsylvania, speclally assigned. 
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ber 234 iM-evîous. Porcelain is recognized as the best resisting ma- 
terial; but the difficulty is to keep it free from flaws and imperfections 
which rtiàke jt puncturable. Wherfe there is a high voltage, the 
tendericy of the electric current is" to arc, especially in wet weather, 
by seeking out any existing defects in the insulating material, and 
to preyerit this the greatest Gâte has to be exercised to see that 
thefe irenô cracks or flaws where dust and dampness can get in, 
and there is the least hkeUhood of this where the porcelain is baked 
in thin pièces. Acting on this idea, the Boch insulator is made 
up ôf, two or more bowls or éhells, molded so as to nest or fit 
into èacb other, being calculated in this shape to vitrify as perfectly 
as possible; and, in order to weld them into one, they are fitted 
together tipside down, and liquid glaze poured into the cup-like 
spacès or channels provided to receive it in between, and upon being 
pût iri the oven in this position the glazing material flows down as 
the clay shrinks, not only fiUing ùp the joints, but pehetrating into 
whatever cracks or crevices may form in the process of firing, and 
at the sâme time cementing and solidifying the parts into a single 
mass, so, as to stand the requisite high mechanical strain. It is this 
process and the resulting product that the patent in suit is intended 
to cover and protect. 

There is no novelty in an insulator made up of separate parts fitted 
into each other, whether of the saine; or différent material. This 
appears in the Varley EngUsh patent (1861), the Johnson & Phillips 
(1878), the Pass and Seymour Cuban insulator (1892), the Hauty 
(1893), the Locke (1896), and the Locke Cornell two-part insulator 
of February, 1897. Neither does fusîng the two parts together add 
anything. Admittedly this is an ordinary process in pottery, which 
is exeraplified in the N. Boch door knob (1875), the Geery mantle 
(1879), and the Anderson iri-'igating tile (1886). In the Locke in- 
sulator of February, 1897, alsô the shells were to be fUsed into one. 

But the novelty claimed for the patent in suit consista not in thèse 
things alone, but in a combination of them, with the other and 
further step of supplying an extra amount of liquid glaze, sufficient 
not only to fuse the separate parts into a single whole, but to so fuse 
them that ail the cracks and crevices which exist or may arise in 
the process of firing shall be completely closed and filled. This is 
secured, as already said, by turfiing the parts with the petticoats up, 
and thus providing a réceptacle or réservoir to hold the glazing 
material, and conduct it down in between the porcelain shells as they 
are being fired. In other words, it is not so much the fusing as the 
particular manner of doing so, and the results thereby obtained, that 
constitute the invention ; and this, in my judgment, has not been an- 
ticipated by anything found in; the prior state of the art. 
: The Dinsnjore experiment conies the nearest to doing so. About 
the middle of January, 1897, Locke sent to the Impérial Porcelain 
Works, a firrti doing business, iat Trenton, blueprints from which to 
hâve some twô-part insulators constructed. Mr. Dinsmore, one of 
the firm, had dies eut out according to the patterns so given him, 
and insulators molded from them, somewhat in the annexed form: 
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And, after having dried and biscuit fired them, the shells were sepa- 
rately dipped in glaze, and fitted into eacli other for the final burning. 
In a few instances, Mr. Dinsmore, finding the inner pièce toc small, 
thought he would try whether, by putting in some extra glaze, he 
could not keep it central, and prevent it from tipping, but the results 
were not satisfactory. When the insulators were put into the kiln, with 
the petticoats up, the glaze, with its natural shrinkage, flowed down 
into the bottom between the two shells, leaving a considérable space 
unfilled between them. And in those cases where the petticoats were 
turned down the glaze flowed out, and left the space almost entirely 
empty. About 150 of thèse insulators were made for Locke at this 
time, but only a few were delivered to him, because he did not pay 
for them. Whether any of those delivered were of the extra glaze 
expérimental lot does not appear. The rest were never put in use or 
sold, and were ultimately broken up, and consigned to the scrap 
heap. Locke tries to claim the benefit of this experiment, whatever 
it was, and asserts that it was conducted according to his instructions. 
But Dinsmore dénies that Locke had anything to do with it, and 
says that what he did was entirely his own idea, and in this he is con- 
firmed by his partner, Duggan, as well as by the gênerai circumstan- 
ces. At ail events, it was not foUowed up, and nothing came of it, 
and, what is still more to our purpose, it did not produce a glaze-fiUed 
insulator such as the one in suit, nor was it calculated to do so. 

This unsuccessful and abandoned experiment does not operate as 
an anticipation of the présent patent. Deering v. Harvester Works, 
155 U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153. It involved no use or 
discovery of the process or product invented by Boch, however close 
it may hâve come to it. Dinsmore's whole effort, as we hâve seen, 
was directed to steadying the inner shell so that it would fuse true. 
He had no conception of supplying extra glaze to flow in and fiU the 



928 111 FBDBBA;^ REPORTER. 

cracks and interstices Içft in baking. And neîther the form of the 
shells nor the course taken with regïird to them would hâve done so. 
Hi turned them, indifferently, ,up or down, and, even if the shells had 
bcen kept upright, their form, and thé close way in which they fitted 
together, provided no réceptacle to hold the glaze, and conduct it in, 
as the parts contracted in firing, which is an essential feature of the 
Boch process. Not only, theréfore, did nothing practical come of 
the experiment, but nothing involved in the patent in suit is f ound in 
it, except the single circumstance that there was an attempt to fuse 
the parts with extra glaze, which falls far short of that which we hâve 
hère. 

Equally futile is it to assert that the rejected Locke application of 
February 5, 1897, was a prior publication as to Boch, which disclosed 
to him, as well as anticipated, what he has since put in shape. This, 
in a way, is a new phase of the old question of priority decided ad- 
versely to Locke in the second interférence proceedings, if it is not, 
indeed, an attempt to reopen it. Passing by that feature, however, 
for the moment, there is no merit in it, independently considered. 
While it is true that when in September, 1897, the two applications 
of Locke and Boch were thrown into interférence, Boch had access, 
under the rules, to Locke's files, yet there is nothing to show that he 
derived anything from this opportunity, nor, indeed, do I see how he 
could. To reach that conclusion, I nlust hold that the Locke applica- 
tion virtually embodied the présent invention, and that is really the 
argument which is made for it. The process there described, it is 
said, calls for fusing; and in the diagram which accompanies it, by 
a heavy black line between the two parts of the insulator where the 
fusing is to take place, the use of extra glaze it is claimed is shown, 
thus aflticipating Boch's use of it, and suggesting it to him, as is 
proved by his application of October 23d, immediately foUowing. To 
this, however, there are several things to be said. In the first place, 
I am far from persuaded that Locke's application really shows extra 
glaze. Admittedly it says nothing about it, and Locke himself 
swears, in the course of the interférence proceedings referred to, that 
he did nôt disclose to his attorneys, when giving them instructions 
for the 1897 application, that he filled the space between the two shells 
with extra glaze for the purpose of fusing them together, thus show- 
ing, to say the least, that it had no great prominence in his mind. He 
explains the omission by saying that he did not consider the fusing 
with glaze patentable, but that does not do away with the effect of 
omitting it. And, if his first application covered the subject, why was 
it necessary for him to make a new and independent one, as he did 
in 1898, when he discovered that Boch had obtained the patent in 
controversy? It is contended, however, that Locke shows extra 
glaze, even if he says nothing about it; this being indicated, as 
claimed, by the heavy black line between the shells. But in the 
spécification of his invention the black line which is now relied upon 
is declared to represent simply the fusing together of the two parts of 
the insulator, or, to quote his own words, in describing the process 
of manufacture, "The two insulators are again put into the kiln 
and fused together, as shown by the dark line, c" Furthermore, in 
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the blueprint sent to Dinsmore, which must be taken as an original, 
the apparent extra thickness of the line between the inner and outer 
shell is plainly due to the lines having run together in printing, the 
two at several points being distinctly separate. 

But even assuming that ail this is not so, and that Locke's applica- 
tion really discloses, in the way he contends, the use of extra glaze 
for the purpose of fusing, the whole argument that Boch got his ideas 
from it, and that as to him it amounts to a prior publication, is built 
up on the theory that the patent in suit is one for extra glaze only, 
or essentially. This, it must be apparent from what has already been 
said, falls far short of a true appréhension of it. It is not alone for 
that, although that is involvëd in it, but for the whole process by 
which the glaze is supplied, including the exact manner of supplying 
it, and this could not possibly be gleaned from anything in Locke's 
application which has no suggestion of it. 

But, as intimated a moment ago, the argument with regard to the 
Locke application is no more than a specious attempt to reopen the 
question of priority, which was decided adversely to Locke in the 
second interférence proceedings. Those proceedings did not end 
with the décision of the commissioner of patents, but were carried to 
the court of appeals of the District of Columbia. Had they stopped 
short of this, and rested with the hearing before the commissioner, his 
décision of itself would hâve had to be accepted as controlling, in the 
absence of évidence carrying thorough conviction to the contrary. 
Morgan v. Daniels, 153 U. S. 120, 14 Sup. Ct. 772, 38 L. Ed. 657. 
Much more is this effect to be given to it when it has been confirmed, 
as it has, by the judgment of the court of appeals. Whether this 
made it res judicata or not I do not need to détermine. It is suf- 
ficient to hold that with no new évidence adduced the question of 
priority in ail its forms and phases is concluded between the parties, 
and will not be reopened. ' 

As to the question of patentability, which is the only thing left, 
while Locke, or those claiming under him, may not be estopped from 
contesting it, yet, considering that Locke himself endeavored to ob- 
tain a patent for the same identical process, copying the Boch ap- 
plication Verbatim, it does not come with good grâce for him, or his 
assigns, to do so. Shuter v. Davis (C. C.) 16 Fed. 565. JEIe also 
virtually afifirmed to its patentability in the afifidavits of Cahoon and 
himself, presented to the court of appeals in the fîrst interférence pro- 
ceedings. But passing ail this by, and laying no especial stress, as 
we might, on the fact that the patent office has pronounced in its 
favor and allowed the patent, why does it not embody a patentable 
process and product ? The défendants contend that the commission- 
er of patents and the court of appeals of the District of Columbia 
hâve both decided in the first interférence proceedings that it did not. 
But Locke's application was the only thing involvëd in those proceed- 
ings, and it was that alone that was passed upon. The fusing there 
spoken of, it was held, must be regarded as the ordinary process by 
slip or glaze, which, being such as any potter would employ, was not 
patentable. In the Boch patent, however, while the fusing by glaze 
is made use of, it is a spécial, and not an ordinary, use, and there is 
111 F.— 59 
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the différence. The process is of such a character, take it ail in ail, 
as would not be in, the fflind of the ôrdinary potter, but.needed the 
genîus oî an înveAtôr to devise and stiggest. It consists, as we hâve 
already seen, in so ^rraïiging the severalparts of thè^risulator, and 
giving them such fbrm, that a réceptacle or réservoir is provided be- 
fween each set, into which, the petticoats being turned upward, the 
extra glaze is put, ih such sufficient quantity that vihen the whole is 
fired it will flow down into the intervening spaces, aiid completely fiU 
them, as wdl as any other crevices of intervais which may occur in 
firing. ' Tjiis is spmething which up to that time no one hàd thought 
of or employed. If it was the use of an old procëss, it was its use 
under new conditions, and in such cpmtiinations a.s to produce new 
and esiftr'aordinary, as well as highly sàtisfàctory, results, the success 
of which, where ôthers failed, has no littlë to do in proving its novelty 
and value. While it is true, as declared in Pennsylvariia R. Co. v. Lo- 
comotive Engine Safety-Trûck Co., iio U. S. 490, 4 Sup. Ct. 220, 28 
L,. Ed. 222', that the application of an old process or machine to a 
similar or analogous subject, with no change in the manner of the 
application, and no resuit substantially distinct in its nature, will 
not stlstain a patent, even if the héw form of result has not before 
been çoritemplated, yet the very exception there recognized is to 
be fouiid in the Case before me,, for a substantial and distinct resuit 
has in fact been attained. We may better apply the words of Mr. 
Justice Bradley in Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 
1177, that "it may be laid doVvn as à gênerai rule, though perhaps not 
an invariable one, that if a new combination and arrangement of 
known éléments produce a new and bénéficiai resuit, never attained 
before, it is évidence of invention,"— a principle which has been rec- 
ognized in numerous subséquent cases. In my judgment, the présent 
falls fuUy within it, and is therefore to be sustained. 

Let a ç^ecree be drawn afïirming the yalidity of the patent, appoint- 
ing a ma^tçf , and directing an account. 

Thé défendants thereupon applied for and obtained a xeargument 
oh the ground that the fourth claim of the patent, being for a 
product, was not patentable, thé same being capable of being pro- 
duced by other processes, and particularly could not be included in 
oiie ànd the same patent with claims for the process by which it was 
prbdûced. 

(December 26, 1901.) 

ARCHB AI,D, District Judge. I am not persuaded by the reargu- 
mènt that àny mistake was made in sustaining the Boch patent in 
its entirëty,'— ^riot only the process specified in the first three claims, 
but the prodûct covered by the fourth as well. The truth is it is 
the prôdtict that is the important thing, rather thàn the process by 
which it is brûught about, àlthough that devised by the inventor 
feeenls peculiarly well calculated to produce it. In Considering the 
invention, regafd taust be had to the difficulties to be overcome and 
the purposé^ tfcr be accomplished iii vi'ew of the prïor state of the art. 
As' already pbinted eut in high tension insulators, the greatest care 
has'to be taken to keep the porcelain free from flaiws and imperfec- 
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lions, and this is best done by molding and baking it in thin parts, 
and then welding the parts together. But by the ordinary processes 
this is but imperfectly effected at the best, and, even when fused 
with glaze, that a perfect union will be brought about, so that the 
whole shall be one solid mass, cannot be implicitly relied upon. The 
most that can be hoped for is one which will meet the mechanical 
strain to which the insulator is likely to be liable. But this fulfills 
only a part of the requirements. It does not prbvide for the cracks 
or flaws which may occur in the porcelain itself in fîring, or the 
gaping of joints or the misfitting of parts due to shrinking, imperfect 
molding, or displacement. It was a distinct advance in the art, 
therefore, to overcome this difficulty and produce an insulator which, 
molded and baked in thin pièces, should be fused into one solid mass, 
with the flaws, joints, and imperfections at the same time taken care 
of; and it is with an insulator of this character, made practically 
impuncturable, that the electric world is particularly concerned. It 
does not matter to them by what process such an insulator is made. 
It is the product that they are after. This product, as a new and 
useful article of manufacture, the inventer is entitled to patent and 
protect. Nickel Co. v. Pendleton (C. C.) 15 Fed. 746, 21 Blatchf. 
226; Badische Anilin Soda Fabrik v. Kalle (C. C.) 94 Fed. 175. 
And that is what we hâve hère. Boch has conceived and perfected 
that which others had striven for in vain. Characterized in a phrase, 
his invention may be spoken of as a glazed-filled multipart porcelain 
insulator. Its particular features hâve already been adverted to. 
The process he employs and has patented seems peculiarly fitted to 
accomplish the end desired, but the fact that there may be others does 
not debar him from laying claim to the resuit attained, of which he 
seems to be the discoverer. There is nothing in the law that I can 
see to interfère with this. It is no doubt true that an inventer who 
devises a new process cannot patent the product, simply because it is 
a resuit of that process, if it is not itself also new. Rob. Pat. § 519. 
But that, as I understand it, is as far as the restriction goes. There 
is nothing to bar the patenting of the product, as well as the process, 
if both are new, and especially if one is the peculiar resuit of the 
other. Nor does there seem to be anything to prevent both being 
embraced in one and the same patent. The rule which prevailed at 
one time in the patent office to the contrary has been changed. 

Finding no error, therefore, in my former conclusions, the case 
will proceed to a master as heretofore ordered. 



PETTEESSON et al. v. EMPIRE TRANSP. CO. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1901.) 

No. 646. 

Seambn— Settlemknt on Dischabqe— Conclusiveness op Statdtort Rb- 

LBASB. 

Under the provisions of Eev. St. §§ 4549, 4552, requirlng seameiï to be 
discharged and paid their wages before a shipping commissionei*, in 
■wbose présence a mutual release shall be signed and attested by hlm, 
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It thé parties agrée upon a settlement, and further provldlng that "such 
relea«e shall operate as a mutual dlseharge and settlement of ail de- 
mands for; wages between the parties thereto on account of wages ia 
respect oftbe past voyage or engagement," a release so executed and 
atteëtétf ^Tlthout fraud or coercion is eonclusive on the parties. 
IBambI " ' 

The purpose of the statute In requlrlng setOements wlth seamen to be 
made before a ehipplng commi»si6ner is to guard agalnst their being 
oyerreached by the master, by placiug the parties on an equal footing; 
and tte provision of Kev. St § 4552, that on the completion of any dis- 
charge and settlement "the master or owner and each seaman respec- 
tlvéljr, lu the présence of the shlpping commlssioner shall sign a mutual 
reteascà * • * ^and the shlpping commlssioner shall also sign and 
atteet it)" does not reguire that ail 1±ie parties shall appear before the 
comnilssiç^nër and exécute such release at the same tlme; but a master 
may lèave' wlth a commlssioner a proposition for settlement, together 
wlth the 'orages due thereundër, aad a release executed by him before 
the rammissioner, and upon the acceptance of the moiiey by the seamen, 
and the signing of the releas^ by them, and its attestation by the com- 
mlssioner, such release becomes effective, under the statute. 

8. 8AMB— COBRCION— FaCTS CONSIDEHBb. 

Seamen signed for service on a vesael employed as a govemment trans- 
port for à voyage to Maaila and such other ports as the master might 
direct, and retum to the Pacific Goast for discharge; the voyage not to 
exceed six months., At the expiration of the six months the vessel was 
at Hanila, and they demanded thelr payment and discharge. Under or- 
ders of the military govemor, thelr demand was refused, and on their 
refusai toïserve longer they itère arrested and conflned by the military 
. authorlties, and subsequenây returned to San Francisco by another ves- 
sel. In the meantime the transport h^d arrived and departed on another 
voyage; the master leaving wlti» a shlpping commlssioner the amount of 
thelr wages to the tlme they vfere taken from the vessel, together with 
a release ekecuted by hlm. On thelr arrivai they demanded -wages up 
to that tlnie. They were told by the commlssioner (in a joking way, as 
he testifled) that they vere lucky to get anythlng, and that they veere 
not orde^ed shot at Hanila. They "were -without money, and flnally aç- 
cepted the sum left wlth the commlssioner, and executed the release. 
HeW, that thërë was nothtog th 'such clrcumstances amountlng to légal 
duress or coercion, and that they v^ere concluded by the release. 

Appeal from the District Côurtof the United States for the North- 
ern District of Galîfornia. 

H, W. Hutton and Walter G- îjolmes, for appellants. 
R, S. PUlsbury and H. D. Pillsbury, for appellee. 

Before GILBERT and ROBSi Circuit Judges, and HAWLEY, 
Diàtrict Judge. ' 

ROSS, Circuit Judge. Appellants, who were libelants in the court 
below, signed shipping articles on November i, 1898, before the 
United States çhipping comrçiissipner at San Fancisco, for a voyage 
on the steaniship Pennsylvanià, described in the articles as follows : 
"From thé port of San Francisco, California, to Manila, P. I. ; thence 
to such other ports and places in, any part of the world as the master 
may direct, and return to a port of discharge on the Pacific Coast 
of thè Uwited States; voyage not to exceed six calendar months," — • 
seven of the libelants as seamen at the wages of $30 a month each, 
and the other (James Mahoney) as a fireman at the wages of $45 
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per month. The Pennsylvanîa was owned by the respondent cor- 
poration, and was by it engaged during the voyage in question in 
transporting troops and suppUes for the United States government. 
Krom San Francisco the ship vvent to Manila, and îrom there was 
ordered by the government to other places in the Philippine Islands, 
and returned to Manila on the 2d day of May, 1899, one day after 
the expiration of the "six calendar months" mentioned in the ship- 
ping articles. The appellants thereupon demanded their discharge 
and pay. The chief officer of the ship was sent by its captain ashore 
to see the United States consul at that port in regard to the matter. 
The consul said that he could do nothing, as martial law prevailed in 
the islands, and referred the officer of the ship to Maj. Gen. Otis, 
who was at that time military commander of the islands. Together 
they went to see Gen. Otis, who refused to permit the appellants 
to be discharged, and said that they must proceed with the ship to 
San Francisco under the same agreement they signed for before 
shipping. The chief officer then returned to the ship and reported 
to the crew the resuit of his interviews with the consul and with Gen. 
Otis, to which ail of the crew agreed except the eight appellants. 
They refused to accède to the requirement, and persisted in their- 
demand for their discharge and pay. The next day the second 
officer again went ashore to see the consul, who returned with him 
to the ship, and there told the appellants that they must remain 
with the ship, as Gen. Otis would not permit their discharge, and 
that if they insisted on leaving the ship they would hâve to go to 
prison. He thereupon indorsed the following upon the ship's arti- 
cles : "By décision of Maj. Gen. Otis, military governor, made May 
2, 1899, the time named in thèse articles is extended until S. S. 
reaches San Francisco, and conditions of service and pay of crew 
remain the same as under articles when signed," — and signed the 
same, "Oscar F. Williams, U. S. Consul, Manila, P. L," and affixed 
thereto his officiai seal. The appellants still insisting upon their 
right to their discharge and pay, and refusing to perform any fur- 
ther service on board the ship, Gen. Otis, under date of May 4, 
1899, addressed to the consul the following letter, which the consul 
tooîc with him on board the ship and read to the appellants : 

"To Honorable O. F, Williams, Actlng Consul of the U. S. under Philippine 
Military Government — Sir: In regard to the refractory seamen on the trans- 
port Pennsylvania, you will inform them that the vessel was held by the 
United States under war emergencies, and wlU be dispatched to San Fran- 
cisco as soon as she can be coaled for the voyage. The crew on the vessel 
will départ with her. Such refractory members of the crew as will not 
abide by their Instructions 'wlll be taken from the vessel and' shlpped under 
guard by another transport to the United States. They will not be dis- 
charged In Manila, nor will they be permitted liberty of action in the clty, 
but will be held in close confinement until departure. You wlU make thèse 
instructions known. 

"Very respeetfully, your most obedlent servant, 

"V. (E.) S. Otis, 
"Major General U. S. Volunteers, Military Governor." 

The appellants still refusing to conform to thèse requirements, 
Gen. Otis on the 6th day of May, 1899, sent a police boat out to the 
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ship, .and caused the appellants to be î^i^rested and taken ashore, 
and tjiere imprisoned. The Pennsj'lvania returned to San Francisco, 
and ttië appellants remained in confinepient in Manila until the sail- 
ing ot the transport îjfàncock, about sixweêks thereafter, on which 
they wiere sent to San Francisco by the inilitary commander. On 
his retufh to San Francisco with his ship, which was about the mid- 
dle of Jiane> 1899, the captain of the Pennsylvania called at the office 
oî the sjiipping commîssipner, and left with him the proper balance 
of a totailQÏ six months' pay for each of the libelants except James 
Mahoney," and for James Mahoney a balance which was $53.17 short 
of a,total of six rnonths' pay. The day after thelibçlants reached 
San Fraiicisco they went to the shipping commissioner at that port 
for their disdiarge and pay, which they claimed should be for nine 
months, to wit, from Noveniber i, 1898, the time the voyage began, 
to and in^Jujding July 30, 1,899, when they arrived in San Francisco. 
The shippii|g commissioner, through his deputy, ofïered them the 
money thathad been leftiwith the commissioner by the captain of 
the Ppnnsylvahia, which the appellants objected to receiving, where- 
upon the deputy commissioner told the appellants that the money 
offered was ail the master had left ïor them, and he added (jokingly, 
according to his testimpny) that they were lucky, to get that, and 
were lucky that Gen. Otis did not order them shot. The libelants 
were without money, and were strangers in San Francisco, from 
which place the Pennsylvania and her master had then departed, — 
the ship on a, return voyage to Alanila. The Ubelants objected a 
gopd deal to the amounts of money ofïered them, but finally agreed 
to take the money, saying that they would sue for the other three 
months' pay. pefore the commissioner, however, would pay them 
the monçy left with him by the master of the Pennsylvania, the 
libelants signed the following release, which had been previously 
signed by the master; 

VForm 1,614. 
•'Mutual Release. 

"■VVe, tbe undersigned seamett on board the S. S. Pennsylvania on her late 
voyagé to Manila, P. I., do herèby, each for himself, by our signatures here- 
■with glveû m considération of settlements made before thé shipping commls- 
^iqner at thls.port, release tlje master afld owners of said vessel from ail 
clalms for wages in respect of the sald past voyage or engagement; and I, 
msist^r of said vessel, do also release each ôf the seamen signing sald release 
îrç»fùi ail clalms, In considération of thls release signed by them, 

"June 15th, 1899. ; H. Doxrud, Master.; 

• Seamen's Names. Station; Amount Received. 

' [Hère follôw names of members of crevr other than libelants.] 
''^ Paid July Slst. 1899. Men left at Manila ret'd to S. F. by Hancock. 
Gûst. Hageliii, Q-Master, 186 57 

Peter Wlegber, Seatoan, ■ 177 50 

Viktor Pettersson, Seaman, 167 75 

Wlctor Janson, Seaman, 148 95 

James Fitzgerald, Seaman, , 157 95 

A. Hallfors, Seamaû, ' 175 95 

James Mahoney, Ooal passer and flreman. 201' 83 

J. D. Mactaggart, Seaman, 178 00" 
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The deputy commissioner testified in respect to this release as 

follows^: 

"î would not hâve pàld them unless tbey signed this release, and I so 
told them. They ail signed this recelpt without any protest, eîther by using 
the Word 'protest,' or otberwise. I sometimes tell a seaman, when he ob- 
jects to the amount offeréd by the captain, and when I think he Is entitled 
to more, that he can take the money offered 'under protest,' and in such a 
case I Write the words 'under protest' In the recelpt before he slgns It I 
did not do so in this case, as I was of the opinion that thèse men were not 
entitled to more. I did not looli npon what they said as a protest. I would 
hâve written the words 'under protest' in the recelpt if I had considered that 
they werer taklng the monejr under protest, even though they had not used 
the Word 'protest.' I did not eonslder It essential to their making a protést 
that they should use that particular word, 'protest.' " 

The release so executed is, among other things, relièd upon in 
défense of the libel, and the court below held it conclusive against 
the appellants by virtue of the provisions of section 4552 of the 
Revised Statutes. Section 4549 of those statutes is as follows : 

"Ail seamen diseharged in the TJnited States from merchant vessels en- 
gagea In voyages from a port in the United States to any foreign port, or, 
being of the burden of seventy-flve tons or upward, from a port on the At- 
lantic to a port on the Pacifie, or, vice versa, shall be diseharged and receive 
their wages In the présence of a duly authorized shipping-commissloner under 
this title, except in cases where some compétent court otherwise directs; and 
any master or owner of any such vessel who discharges any such seamen be- 
longlng thereto, or pays his wages witbin the United States in any other 
manner, shall be liable to a penalty of not more than flfty dollars." 

Section- 4552 déclares : 

"The following rules shall be observed with respect to the settlement of 
wages: First. Upon the completion, before a shipping-commissioner, of any 
discharge and settlement, the master or owner and each seaman, respectively, 
in the présence of the shipping commissioner, shall sign a mutual release of ail 
daims for wages in respect of the past voyage or engagement, and the ship- 
ping-commissloner shall also sign and attest it, and shall retain it In a book to 
be kept for that purpose, provided both the master and seamen assent to 
such settlement, or the settlement bas been adjusted by the shipping-com- 
missioner. Second. Such release, so signed and attested, shall operate as a 
mutual discharge and settlçment of ail demands for wages between the 
parties thereto, on account of wages, in respect of the past voyage or engage- 
ment. Third. A copy of such release, certified under the hand and seal 
of such shipping-commissioner to be a true copy, shall be given by him to 
any party thereto requlring the same, and such copy shall be receivable in 
évidence upon any future question touchlng such claims, and shall hâve ail 
the éffect of the original of which it purports to be a copy. Fourth. In cases 
in which discharge and settlement before a shipping-commissioner are re- 
quired, no payment, receipt, settlement, or discharge otherwise made shall 
operate as évidence of the release or satisfaction of any claim. Fifth. Upon 
payment being made by a master before a shipping-commissioner, the ship- 
ping-commissioner shall. If required, sign and glve to such master a state- 
ment of the whole amount so paid; and such statement shall, between the 
master and hIs employer, be received as évidence that he bas made the pay- 
ments therein mentioned." 

By section 4554 it is provided: 

"Every shipping-commissioner shall hear and décide any question whatso- 
ever between a master, consignée, agent, or owner, and any of his crew, 
which both parties agrée In writing to submlt to him; and every aM'ard so 
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made by ,hlm sUall Ije blndlng on both. parties, and shall, In any légal pro- 
efeWltigs whlch ma!?' be téken in thè mlatter, before any conrt of Justice, be 
deemed to be concluslve as to the rights of parties. And any document un- 
^T the hand and oJÇciali seal of a commissioner purporting to he such sub- 
t»îss,ion or award, spallbeprima-facle évidence thereof." 

'pfStjnsel for thç à,p()ellati^s say iij ^heir brief : . , 
,i 'IWe hâve the autbority not .only of a court of admlralty, whlch, within Its 
admiraity jurlsdictlon, acts on the principleB of equity, but also the author- 
Ity of a ïèommon-law court that a mutual release as provided for by section 
4^2 Is not conclusive." 

/ Jn the absence pf ariy fraud or poercion, y/e should be much sur- 
prised to find any such idecision^- in view of the second subdivision 
of section 4552 of the Revised Statutes, in terms declaring that : 

"Such release, so slgned and attested, shall operate as a mutual discharge 
and: settlement of ail demands for wages between the parties thereto, on 
àccount of wages, in r^éspect of the past vtfyage or engagement" 

By the statutory provisions referred to, congress has provided two 
methods by which a settlement may be made between the master 
and the seaman of any merchant vessel engaged in a voyage from 
a port in the United States to any foreign port, or, being of the 
taurden of 75 tons or upward, from a port on the Atlantic to a port 
on the Pacific Océan, or vice versa; that is to say: The master 
and the seamen are authorized to assent to a settlement and sign 
a mutual release in the présence of a shipping commissioner, or they 
may agrée in writing to sUbmit to sUch commissioner any question 
in dispute between them for his award. And, to enforce the provi- 
sions in respect to the disçharge of such seamen before a shipping 
conimissioner, congress : further expressly declared in the fourth 
subdivision of section 4552 that : 

"In cases in which discharge and settlement before a shipping commis- 
sioner are required [by section 4548, supra], no payment, receipt, settlement, 
or discharge otherwlse made shall operate as évidence of the release or satis- 
faction of any claim." 

The cases cited by counsel for the appellants in support of his 
pôisition do not at ail sustain it. In Schermaçher v. Yates (D. C.) 
57 Fed. 668, no such question was presented to or considered by 
the court. Indeed, it does not appear in that case that any release 
of any kind waë ever sigiied by the seamen or master. The ques- 
tion there presented to and ccjnsidered by the court was whether 
ÏCey West or New York was "a final port of dïscharge in the United 
States," at which only, by the terms of the shipping articles, the 
crew could be discharged. The case of The Eclipse (D. C.) 53 Fed. 
273, involved a payment of wages to seamen, not before a shipping 
commissioner, but by the managing owner of the vessel personally. 
Nothing purporting to be a release under section 4552 of the Re- 
vised Statutes was signed either by the men or by the managing 
owner. The men merely receipted in full for their wages. That 
case, therefore, not only came within the provision of the fourth 
subdivision ôf section 4552 of the Revised Statutes, declaring that 
no such rçceipt shall operate as évidence df the release or satisfac- 
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tion of any daim, but also within the gênerai ruie of the admiralty 
courts referred to in the opinion in the case of The Eclipse. The 
case of Rosenberg v. Doe, 146 Mass. 191, 15 N. E. 510, is directly 
in point, but it is against the position of the appellants. In that case 
the court had under considération the provisions of section 4552 
of the Revised Statutes, and of it said: 

"We are of opinion that the statute means to make the release conclusive, 
If It Is executed and attested sa requlred, wlthout fraud or coerclon." 

That case came before the court a second time, and is then re- 
ported in 148 Mass. 560, 20 N. E. 176; but it was at that time dis- 
posed of on other grounds, in no way afïecting its former ruling. 

It is insisted on behalf of the appellants that the release in ques- 
tion is invàlid because the master of the Pennsylvania was not prés- 
ent with them before the shipping commissioner. The statute does 
not so require. In such cases as the présent both the master and 
the seamen are required to appear before the shipping commissioner, 
and, in the event of agreement, to assent to such settlement, and 
to manifest such assent by signing a mutual release in the présence 
of the commissioner, who is required to sign and attest it, and re- 
tain the same in a bock to be kept by him for that purpose. There 
is nothing in the statute expressly or by implication requiring the 
master and the seamen to appear before the shipping commissioner 
at the sanie time. No good reason is perceived why a proposition 
of settlement may not be left with the commissioner by the party 
making it, to be accepted or rejected by the other party when he 
appears before that officer. The chief reason why the admiralty law 
has always looked with distrust and suspicion upon an ordinary re- 
lease or receipt given at the time of or before the payment of sea- 
men's wages is that the men and master stand upon such an unequal 
footing that the former may be easily overreached, and to obviate 
that wrong was manifestly one of the objects of the législation of 
congress requiring such settlement to be made before a shipping 
commissioner. That object would not be at ail advanced by requir- 
ing the master and men to appear before the commissioner at the 
same time. Indeed, there would be less opportunity for the master 
to influence the seamen if he was not présent. At ail events, we 
find no express requirement that the master and men should be 
présent before the commissioner at the same time, nor any implica- 
tion to, that effect. "The proviso," said the court in Rosenberg v. 
Doe, supra, "that 'both the master and seamen assent to such settle- 
ment,' is only attached to the requirement that the parties shall 
sign. If they do sign, the effect of their signatures must be de- 
termined by the ordinary rules of law." 

_ In the assent of the appellants to the settlement, or in the exécu- 
tion by them of the release in question, was there any fraud or 
coercion? It is not pretended that there was any actual fraud, but 
it is insisted that the pecuniary necessities of the appellants, and 
the statement made to them by the deputy commissioner to the 
efifect that they were lucky to get what the master had left for them, 
and that it was fortunate for them that the commander at Manila 



938 ., Ul FBD^IIA^. EEPORTER. 

4id;fto]l|,|>rder tl;iern shot, amottnted to coercion. In respect to the 
rç!l|iark^|;the deputy copiriisfiQfîer./yvïiiçn be adiriitted making, his 
testifljpi^y ip,that,it wa& ma^e in a jokiiig way, and nieant ; nothing. 
It dofeiïiot; seem reasonable that a^y ^e;nsible man would Vàve been 
in any.jiiri^iiner.influenced in,, his action in San Francisco by being 
tdld that ne was lucky in not being shot in Manila a month or so 
bçfore. Nor is the fact that, the libelants were in great need of the 
money paid to them sufSci^nt toshow that the release was signed 
by them under légal duress or coercion. French v. Shoemaker, 14 
Walî. 3,l4.;^p L. Ed. 852. 

We agr^e with the court below that: -the exécution of the release 
is çoncïu^ivé against the appèllants, andîor that reason it is unnec- 
essary. |o cohsi^er the other questions afgued by co'unsel. 

The judgment is affirmed. 



McALLISTÉH V. SQIJTHÈRN PAC. CO. 
01strict Court, B. D. iNew Topk. October 21, 1901.) 

SHiPPmotfi-O^p op Cargo— Nkoligeht Unload^ng of Lightbr. 

A ligoter was loaded wlth 100 barrels of cernent In the hold and a large 
nutn'bër 6t rolls of bagglng, weighlng 258 tons, plled upon the deck. It 
■was the duty of respondenti to transfer the load to a steamer; and when 
a portion of the bagging h.ad been tinload^.all of which -was taken from 
the sid^ -ftext ,the steamer,, the lighter lïstpd to the other side, and a por- 
tion 'of the 'ba;ggliig was tiirown overboard, and lost or damaged. The 
load %ft's unteual tn wélght ànd helght, but. not to an estent to endanger 
it îf pifdperiy handled. It was properly loaded, and the lighter had been 
brought wlth it a .considérable distance in safety. Held, that the fact of 
its,unpt|fiJr,height required that ia unloading the removal shoiild be dis- 
trlbuteâ as evénly as possible over the whole load, which was also shown 
to.bç! the usual way, and tWat thé négligent manner cf unloading was tlie 
iéaâèe-'Of thé vessel's listing, and rendered respondent liable for the 

■ ■■'.damage. y-^M,. ■■ ■ 1 ■ 'i^i 

.• : ■' !y--i' ',■■,■: ., ■■j:' ■.:■:-■ ' ' 

-In Aaniir|,|^y,, Action to reçover îoi: loss of cargo. 

Hyland;& Zabiriskie, fpr;libelant. 
Maxwell 'Evarts, for respondent.. 

'fHÔMAiS, District .Judge, jThe stéamship 'yV^inifred, with port 
side in .shore,^ilay on ttie, upper' sidé of pier No. 13 in the North 
river, bet^yëen; a.and 3 , p'çlock on _ January 30, 1900. Alongside 
her wasjlighter Nq. i2,.fWith her bow out, so that the; vessels were 
starboardfftiô ^tarboard,' ïri thç ligl|ter's hold were.stored 100 bar- 
rels of cernent, while on the deck were Sj356 rolls of bagging, weigh- 
ing 265j(|pns. , It;was the.duty of the resppndeht to transship the 
bagging ff^|n"the;Iighter'io: the steamer, but when. such duty had 
been u|i<lé]rt^ken and, oqntinued for i^bout 20 minutes the lighter 
careeîi«j|.:tp w of her deck load in that, direc- 

tion, S.tra^g'htway recovering,,.shedumped a portion p£ the load 
on ,the starbqard side qf the,, atieamship; and for the loss of bag- 
ging ■thugsustained-this.s^ctiqnii^as been brought, It does not ap- 



M'aLLISTER V. SOUTHERN PAC. CO. 939 

pear that the piles of bagging yet untouched by the stevedores on 
the port side of the lighter either were disturbed, toppled, or fell 
until the lighter lurched as stated. The listing of the lighter dè- 
stroyed the equilibrium of the piles, disintegrating and causing the 
bagging to go overboard. They did not fall down, but were thrown 
down. But for such listing, the piles would hâve remained intact. 
What caused the vessel to hst to port, — gradually, as libelant claims ; 
suddenly, as respondent claims ? The unloading, so far as it had 
proceeded, was ail from the starboard side of the hghter, from 
the fore and aft corners progressing towards the waist and athwart- 
ship. The libelant contends that the 438 rolls, weighing 21 tons, 
had been transshipped when the accident happened, which corre- 
sponds with the statement of the respondent's agent, written May 
16, 1900; but the respondent places the number of transferred rolls 
at 148. Whatever the number, it was sufficient to destroy the equi- 
librium of the lighter, and throw down the piles. The respondent 
urges that the libelant's négligence caused the accident, and the 
same consisted (i) in stowing the bagging to too great height, (2) 
in putting no sufficient dunnage under it, (3) and in not placing 
a binder on top of the bagging. The last accusation is not sup- 
ported by the évidence. The second is open to discussion, but 
it may be that the scantling at the corners were connected with 
boards of less thickness amidships. But the inquiry is immaterial. 
It is not proven that the foundations of the piles gave way, nor 
that any undue outward inclination was given to the mass. On 
the other hand, the évidence is that the piles were drawn in one 
foot for each laver, converging the load towards the center, and 
that there were three binder rows at the top. If now thé prépon- 
dérance of évidence were that the piles fell to port, or sagged to 
port, causing the vessel to list, the importance of knowing the ef- 
fectiveness of the dunnage would be apparent. But the careening 
of the vessel dumped the load, and it can hardly be claimed that 
the dunnage should hâve been sufficient to fortify the piles agains- 
such disturbance. But was the deck load negligently high? It 
was a large and high, but not an unprecedented, load. The num- 
ber of tiers could hâve been 12; it is unhkely that it was over 14. 
What spécifie reason is there for inferring that such a load, with 
100 barrels of cernent in the hold, was improper? Was there dan- 
ger of its falling apart during navigation? It had been brought 
from Greenpoint to pier 25, withstanding apparently ail the disturb- 
ing influences of the two rivers. The évidence does noi show there 
was any danger of its falling unless the vessel unduly listed. Was 
it so large and high that a removal of the inshore part to the extent 
that it was removed would cause the lighter to list ? Such appears 
to hâve been the fact. If the cargo is removed, in the first instance, 
from the starboard side, the lighter must list to port. This is and 
was apparent. The steVedores knew this, eveh if they were not 
specifically warned of it. If the load was great, so much greater 
the reason for using care in distributing the work of unloading. It 
is urged by the respondent that the unloading was conducted ac- 
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cording tQ its custom theretofore resulting in safety. THe évi- 
dence teiidsito show thatthey had been removing the load working 
dowh tOwards the deck on the Whole starboard side. There is 
évidence thàt the removal should he made somewhat evenly from 
the whole loâd, and that such is the gênerai way; and the court is 
justified by thè évidence and by the very nature of the case in hold- 
ing that such is the proper way. S^ch manner of Ipading the steve- 
dores did not employ. Had it been adopted, there is no reason 
for infefring thàt the lighter would hâve dumped. In other words, 
holding that the lôad was unusual in weight and height, yet the 
roUs were united suitably, and, ha.d the work of unloading been 
properly distributed, the lighter would not hâve listed and dumped 
the load. HeiiCe the culpable négligence was not in the weight 
and height of the load, but in the way such a load wp-s handled. 
If the load was high, the fact was apparent; hence the necessity 
for even distribution of the work was necessary. The danger from 
the height of the load lay in improper discharge ; hence the height 
and weight wefe not dangerous unless the cargo were negligently 
handled. 
The libelants should hâve a decree for damages and costs. 



MATTHIAS V. BEBOHE et aL 

THE ASPHODEL. 

(Blstrlct Court, B. t). New York. November 9, 1901.) 

1. SHiPPniG— CnASTEB— Pbior Kbpkbskntationb. 

Hepresentatlons màde by a shippwner prlor to a charter respecting the 
speed 9t his vessel, but whlch are not embodied In the charter, are 
Buperseded bjr that Instrument, In thé absence of fraud or mutual mis- 
take. 

aSAMB— BRBAOH of eBARTER^BviDENCB CoNSIDBRED. 

Evidence consldered, and lield Insuftcient to sustaln the claim of a 
charterer that the owner f alled to malntaln the véssel's machlnery in 
proper condition, as reqùlred by the charter, resulting in loss of speed, 
and conséquent lengthening of the voyage. 

8. 8ÀMB1— Obligations o» dwitsit dndèr Charter— Fobnishing Elbotbio 
Lmhts FOR DiscHABGB Oïl Inflamjjablb : Cargo. 

It is doubtfnl wliether a cliarterer caji require the shlpowner to fur- 
nlsh electrie llghtS to faCîlltate thè discharge of a cargo whlch by reason 
of its Inflammable nature caniîot be handled safely by the use of lamps, 
and, at any rate, a claim fpr damages for delay whieh mlght hâve been 
thereby p-evented wlU not be aUowed where no demand was made on 
the œaster to furnish such llghts. 

lii Admiralty. 

Ivins, Kidder & Melcher and Benjamin J. Downer, for Beeche 
étal. 

Convers & Kirlin and J. Parker Kirlin, for the Asphodel. 

THOMAS, District Judge. Iri the above actions, shipowners seek 
to recover a balance of unpaid charter hire, and the charterers libel 
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the vessel for alleged nonfulfillment of the charter. The charterers 
pleaded false, but not fraudaient, représentations respecting the speed 
of the vessel, which in fact preceded and are not embodied in the 
charter party, and are superseded by that instrument, in the absence 
of fraud or mutual mistake. This rule appHes to usual contracts 
(Seitz V. Refrigerating Mach. Co., 141 U. S. 510, 12 Sup. Ct. 46, 35 
L. Ed. 837 [see cases cited in the opinion] ; De Witt v. Berry, 134 
U. S. 306, 10 Sup. Ct. 536. 33 L. Ed. 896; Wilson v. Cattle Ranch 
Co., 20 C. C. A. 241, 73 Fed. 994, 999; Godkin v. Monahan, 27 C. 
C. A. 410, 83 Fed. 116; Lawrence v. Steamboat Co. [C. C] 12 Fed. 
850 ; Union Nat. Bank v. German Ins. Co., 18 C. C. A. 203, 71 Fed. 
473, 476; Reid V. Glass Co., 29 C. C. A. iio, 85 Fed. 193; Buck- 
stafï V. Russell, 25 C. C. A. 129, 79 Fed. 611), and hence to bills of 
lading and charter parties (The Golden Rule [C. C] 9. Fed. 334; 
Baker v. Ward, 3 Ben. 499, Fed. Cas. No. 785 ; Rawson v. Lyon 
[D. C] 23 Fed. 107; Pétrie v. Heller [D. C] 35 Fed. 310; The 
Lakme [D. C] 93 Fed. 230). The charterers also allège, although 
quite indefinitely, failure to maintain the vessel's machinery, which 
by the undertaking fell to the duty of the owners. Upon the trial 
the charterers pointed out that by the engineer's log book the regis- 
trations of the vacuum of the condenser were abnormally low, and 
showed by the évidence of an expert that this indicated loss of horse 
power, hence decreased speed, and urged that by the delay injury 
accrued to the charterers. The court, by somewhat careful colloca- 
tion of facts from the engineer's and deck logs, arrived at an ap- 
parently accurate conclusion that as a gênerai rule, to which there 
was some exception, an abnormally low registration of the vacuum 
accompanied higher rates of speed, and that the vacuum decreased 
while the révolutions of the engine increased. This ascertainment is 
seen by the foUowing table, which shows the averages of speed dur- 
ing the service, rejecting the period when the charterers furnished 
coal alleged to be inferior. To the différent rates of speed as thus 
averaged are related the averages of the registration of the vacuum, 
fuel consumption, pressure on boilers, grade of expansion, and révolu- 
tions of the engine that accompanied such several rates of speed: 



Speed. 


Vaouum. 


Fuel Consumed. 


Pressure on 
Boilers. 


Grade of 
Expansion. 


Révolutions. 


9.1375 


15.8fô 


20.56 


156.04 


23.62 


56.46 


8.414 


ie.18 


20.02 


155.6 


23.34 


5B.33 


& 


17.24 


19.111 


156.816 


25.637 


66.009 


7.63 


1&33 


21.16 


150.18 


24.01 


65.01 


e.7 


18.61 


21.28 


152.72 


23.77 


52.76 


B.ei 


18.7 


20.61 


148.92 


22.85 


61.1 


4.1 


18.759 


18.38 


147.5 


22.96 


47.70 



This resuit seems to oppose the undoubtedly correct theory that 
a decreased vacuum tends to cause decreased speed, and that a high- 
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er raté of révolutions îs accompanied, titider usual circumstances, by 
à higher and more complète Vacuum. Thieriefère thé parties were 
asked, by argument or évidence, to advise the court concerning this 
séeming antagonism of fact and principle. The several parties met 
the inquiry as follows : The owner furnished évidence that the gaugé 
of thé coijdenser was defective and did not register correctly, there- 
by accountiilg for the apparent aberrations of the condenser. The 
charterers showed by the évidence of White, who became the ves- 
sel's chiéf engineer in October, after the expiration of the charter 
in August, and after a sale of the vessel, (i) that under normal con- 
ditions ^. diminished vacuum in the condenser should accompany 
higher, speeds, and a decrease of spéed should be accompanied by an 
increase of vaciïum; (2) that a vacuum generally increases when the 
révolutions of the engine decrease; (3) that about a month after 
the vessel's return, during which she was substantially unused, hc 
(White) found the tubes in the boiler so choked with sait as to im- 
pair the capacity some 25 per cent., and that her condenser con- 
tained 72 pounds of grease, which impaired its action, and that there 
were other more serious dëficiéncies, ail of which, as he stated, must 
hâve existed for several months ; (4) that the principal cause of di- 
minished energy was the condition of the boiler, and that the con- 
denser also contributed; (5) that the defects decreased the vessel's 
capacity' atleast i knot per hour, or even as much as from 24 to 30 
knots in 24 hours; (6) that/aftèr he substantially had corrected the 
unfavorable conditions, the vessèl, in his charge, in a voyage of 16 
days, made an average speed of 7I8 knots per hour, the average going 
éast feing 7 kriots, including rough weather. The log for this his- 
tory was not produced. If the évidence of White is understood (for 
his intended meaning is not clear), the variations of the vacuum in 
its relation to the speed and révolutions, as shown in the above sum- 
mafy, "are similar to what they should be in the case of a normal 
condenser, save that the vacuum should at ail times register higher. 
A high rate of speed and a high number of révolutions accompany a 
dépressed vacuum, and a low rate of speed and a lower number of 
révolutions are accompanied by a more complète vacuum. Such is 
the apparent resuit of White's testimony. AU this to the lay mind 
seems inconsistent with the mechanical theory and fact that the less 
complète the vacuum, as indicated by increased registration, the 
greater the loss of power, which power is dépendent on révolutions, 
and results in speed. If White's théories be incorrect, his crédit is 
impaired. If they be correct, then the condenser seems to bave acted 
normally in the tendency of its opération. In the uncertainty it is 
just to lay.aside the registrations of the vacuum, in the disposition of 
the' question whether the machinery was maintained properly, and 
look to the remaining évidence for guidance. The évidence of White 
shows that the boiler was so incrusted with sait that its capacity was 
decreased 25 per cent., and that this loss of power was increased by 
a grievously neglected condenser. Is this évidence true? In the 
first place, it rnay be noticed that, after correcting the defects of 
which he complained, White did not obtain in actual use the 25 per 
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cent, of gain vvhich he says was lost by the condition of the boiler, 
because he made but "j.b knots per hour during the i6 days selected 
by him, while under the charter the-vessel steamed 45 days, 13 hours, 
and 18 minutes, through a distance of 8,246 nautical miles, aver- 
aging, 7.41 knots per hour. This was from New York to Coronel, 
with heavy head winds and head seas during the greater part of the 
time, as the log shows ; and coming east from Coronel to New York 
she steamed 49 days, 8 hours, and 21 minutes, through a distance 
of 8,^7 miles, or 7.09 knots per hour, which is slightly better than 
White did when cdming in the same easterly direction ; and the ves- 
sel under charter did this after the use of Coronel coal supplied by 
the charterers, which the captain states was inferior to that stipulated 
in the charter, and ihjurious to the boilers. This history would seem 
sufïiciently to dispose measurably of the error and exaggeration of 
the witness White. But the évidence of other witnesses adds to the 
disbehef in his évidence. In October, White states that he found 
the defects of boiler, condenser, and valves, of which those relating 
to the boiler were most effective to cause loss "of speed. In Septem- 
ber, after the return of the vessel, the boiler was cleafied by Hannan 
& Co., of Brooklyn, whose foreman stated that ail the tubes, save a 
few disused and capped, were cleaned thoroughly under his super- 
vision. McKay, the chief engineer, states that this was done to his 
satisfaction; and, above ail, Mancor, a Lloyd's surveyor at this port, 
a man of approved ,skill and recognized integrity, examined the boil- 
ers on September loth for the purpose of the vessel's classification at 
Lloyd's, and testifîed that the boiler was in "very good condition; 
very fair condition." If thèse witnesses should be believed, White 
is discredited as to the condition of the boiler ; and, if he may not be 
trusted respecting the boiler, he is untrustworthy in the matter of 
the condenser, which by his own account was the smaller factor in 
the impairment of speed. The varying évidence concerning the boil- 
er may not be solved on the charitable theory of error. The dif- 
férence is too radical. The statements of Mancor, Hannan, and Mc- 
Kay merit préférence. The vessel made some 20,745 miles, pass- 
ing through the Straits of Magellan in going and coming, and, pro- 
ceeding as far north as Peru, returned, entering many ports, and aver- 
aged nearly 7^ knots per hour. This is about three-tenths of a knot 
per hour less than White made on a short voyage of 16 days, after 
having put the vessel in repair, as he says ; and the disparity is not 
unreasonable, considering the différence in the distances and vicis- 
situdes. Moreover, allowance should be made for the breakage, dis- 
order, and suspension of the machinery, such as occurred on or about 
from July i6th to 2oth and August 2d, when the speed was very much 
reduced. Such loss is not déductible under the terms of the char- 
ter, as it is not shown to hâve been caused by neglect. 

In arriving at the conclusion that the speed obtained indicates a 
reasonable fulfillment of the charter in the matter of the mainte- 
nance of the machinery, the cogent and careful argument by the 
charterers' advocate has not been disregarded, nor at ail points does 
the conclusion remove difficulties and doubts raised by it. Indeed, 
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thé îii^rfen'çè to be drawn from thè statement of tHe Captaîn that tHe 
vëàsfel'Hcf tiot nlake average time btt tHe inward voyage, because of 
the in'ferîbrity of-the Coronel coàl, pives rise to much hésitation re- 
sî^ecting^thë' disposition of the case, masmuch as, while the inferiority 
of the Cbronel coal is undoubted, the évidence of the injury or loss 
of time âr|ëing therefrbm is not àltogether satisfactory. Neverthe- 
less thë'^è'ssèl did as Well on 'her long inward voyage as she did with 
Whitè whèni eastwârd hound, and, on the whole, the charterers do 
not apj>éàt''tp hâve sustained the burde^ of pointing out where the 
defectjif àinf^wâs. The Winèh broke dôWn for a few hours in New- 
York. " l'ïiefe is no évidence ôf trouble or delay therefrom else- 
wheré, and, tlnder the charter, déduction may hot be made for it, as 
the suspension of the work did not fall-Wîthin thè time stated in the 
charteT, iwliich shôuld suspeiid the continuatice of the hire. 

Thé captaio foîbade the usé of keroseiife lamps to unload the ni- 
trates. The prudence of this act does not seem to be disputed. It 
is doubiful whether . the ship was obliged to supply electric lights. 
In any ca>ç,'the charterers,, their agents or contractors, should 
hâve pointed ôùt thé taciliti'ès needèd, and demanded the same of 
the ship. It îs qilestionablé whether ît was the duty of the owners 
to ariticipatë a.nà tendër peculiar provièioii for lighting, necessitated 
by thè inflamiïiablé nature of the cargo. 

The master ôf thë Vessel is entitled to a decree for the balance of 
the charter riiàrfey, with interest and costs. Thé action against the 
ship is dismisâéd, without costs. 
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METROPOLITAN ST. KY. 00. T. BEATTIB. 
(Circuit Ckmrt of Appeals, Second Circuit November 11, 1901.) 

No. 44. 

1. JUMSDICTION OF FEDERAL CoTIRTS— CiTIZBNSHIP OF PlAINTIFF— FlNDING OF 
JOBY. 

Where the question whether or not a plaintlff was a citizen of another 
State from défendant at tlie time of the commencement of the action, 
as alleged In lils complalnt for the purpose of giving a fédéral court ju- 
rlsdiction, is submltted to the jury under proper Instructions, and on 
évidence whlch is not eoncluslve, thelr ândlng thereon in plaintiff's favor 
will not be set aslde on a writ of error.i 
8. Appkal—Review— Damages Awardbd fob Personal Injury. 

An award of damages made by a jury for Personal Injuries, on whlch 
judgment is entered by the trial court, will not be set aslde as excessive 
by the circuit court of appeals on a writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment 
in favor of the défendant in error, who was plaintiflf below, for 
$5,074.77 damages for personal injuries. 

Charles F. Brown, for plaintiff in error. 
Thomas P. Wickes, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. The défendant is a citizen of New York. Plain- 
tiflf contends that he was a citizen of Connecticut when the action 
was begun, August 2, 1899. The point most relied on hère is that 
upon the proof the court should hâve held that he was at that date 
a citizen of New York, and that therefore the complaint should hâve 
been dismissed for lack of jurisdiction. The narrative given by 
the plaintiflf as to his varions changes of résidence was somewhat 
confused, and perhaps not altogether consistent. Nevertheless, 
there was in it suflBcient to warrant a finding that he was a citizen 
of Connecticut, if the jury credited his statements as to his intent. 
That question was sent to them under a charge which in those par- 
ticulars was not objected to, and which was very clear and full. 
The fînding of the jury in plaintiflf's favor should not now be set 
aside. 

We do not find any harmful error in the court's striking out an 
answer of the witness Dr. Huntington as not responsive. Mani- 
festly, it was not responsive. If défendant wished to retain the 
doctors statement in the record, he could hâve donc so by himself 
putting a question to which such statement would hâve been re- 
sponsive. 

The question whether the amount of damages was excessive i" 
not onç for the considération of this court. 

iDlverse citizenship as ground of fédéral jurisdiction, see notes to Shipp 
T. Wmiams, 10 0. C. A. 249; Mason v. DuUagham, 27 G. C. A. 298. 

111F.— €0 
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MILEfur.NEW SOUTH BUfli^DING & LOAN ASS'N. 
. : (C^rcflit Court, E. D. Loulsiana. March 21, 1900.) 
No. IZJ^^O. 

1. BUII^DINO AWB LOATS ASSOOIATIpNSnPROCKBDINGS.IN InSOLTBNCT— SeTTLE- 
MKNTS WITH BOHRÔWING StOCKHOLDBRS. 

In windlng.up tbç, affales of an insolvent building and loan association 
In a court of, equity, where t^ere ar^ à large number of borrowing stock- 
holders, ,it ia proper and advlsa1;>le, .^Q the interest of an economlcal ad- 
ministration, and to, fàcilltate settléinents wltbout litlgation, that the re- 
ceirer gtould be authorlzed in Utalne to make a unlform allowance to 
such stockïïolders as a crédit on tiieîr indebtedness in settlement, based 
on the probable divldends whlch wlll accrue to their stock in the final 
distribution, -wheré it is possible tô make such allowance without ehdan- 
gering the rights pf other parties in interest, 

8. Same — Sepabate Classes of Btcçkholders— Création of Sepakate Funds. 
ïhe charter of a building and loan association provlded for tlie division 
ofitSi capital «tock into two gênerai classes, one consistlng of a certain 
number of shares to be known as "Guarantee Stock," and the remalnder 
to be known as "Séries Stock." The guarantee stock was to be fully 
pald tv-hen îssued. It also provided that the association should keep two 
wholly distinct and separate funds; one to be known as the "Guarantee 
Stock and Expense Fund," whieh should belong and be attributed to the 
guarantee stock, and the other as the "Séries Stock Fund," which 
should belong to the séries stock. ' It designated the items f rom which 
each fund should be made up, and the pui-poses to whlch it should be 
devoted, and proyided that neither should hâve any part in or participate 
in the other, except in relatioB to the money provided for expenses 
whlch was ail to be pald Into the guarantee and expense fund, while ex- 
penses were to be pald from si|eh fund. The distinction between the 
two funds was always maintalned, and they were kçpt separate by the 
association durlng ail the tlmë it Was a going concem. Held that, in 
proceedlhgs to wind up the association in insolvency, neither class of 
stockhoMérs hàd any right or Interest in the fund so expressly appropri- 
ated to the'othèr, or in the asseta bélonging to such fund. 

S^ SaHB — ADJC&fMBNI? BT RBCKITBftl WÎTH BoRROWINO STOCKHOIiDERB— SeCDR- 
ITIES PlBDGED to SeCCRE BONPSf- 

, A building and loan associa tjion issued and sold, bonds secured by the 

hypothecàtlon of securlties, cohsisting of the bonds àiid mortgages of Its 

borrowing stOckholders, with à trustée, under an-agreement which per- 

mitted It to Wlthdraw any sueh security by deposltlng in Its stead $100 in 

cash for I each f 125 in face vaine of such security. ..froceedlugs were 

instituted to wind up the association in insolvency, and a receiver was 

^ appointe^, who was also appolnted receiver in anclllary proceedings In 

' other jtirisdlctlons. In 6ne of such ahclllàry suits the court, havittg 

jurisdlctlon of the trustée, ordered it to tum over the securlties held to 

. the recelTer, for collection, but without préjudice to its rights, and the 

' T (©eelyer vvas dlrected to (Jeposit the proceedg of aU sucfh collections with 

the trustée pending. the final ad^ustment of the rights of the parties in 

Iriteïêst. JïeW, 'that thë conlt or prlniary jurlsdlctipn, in ordër to enablé 

' tlië recéiter, 14 inaklng amîèà'blè settlements wlth' borrowing stoGkhold- 

T ers, to allow t¥em a unlform 'criedlt on their indebtedhess, to be consid- 

ered as an advance payment on account of dividends to accrue on theic 

stp^k, ,WQul(i'authorlj;e himto. exercise the right glyen, the association 

unâer f'hfe trust 'âgreement, by deposltlng with the trustée the amonnt 

received under such settlen!iënt''-frbm à borrower whose security vmë 

pledged, together with such additional amount in cash from the gênerai 

. Éunds id'his banâs as woniamàké the'deposlt equal to $100 for each 

$125 of'isucl». security surrendèrèd;. -it appéaring that the assets of the 

association were ample to pay ail outside créditera. 
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4. SaME— AlvLOWANCE OF EsTIMATED VALUE OF STOCK. 

The existence of unsécùred creditors et an Insolvent building and loan 
association does not affect the right of a recelver to malie such settle- 
ment -nfith borrowiflg stockholders as may be approved by the court, the 
court having the same right to authorize such adjustment and settlement 
of indebtedness due the association as the association itself would hâve 
had if a golng concern. 

6. Samb— UsuBT— Law Govehnino Contbacts. 

Where the charter of a building and loan association and ail its con- 
tracts with borrowing stocliholders provide that such eontracts shall be 
payable at the home office of the association, and shall be governed by 
the laws of the state in whieh the association Is ineorporated, they will 
not be held usurlous, if valid under the laws of such state, although the 
stockholders may réside in other states, and their loans be secured by 
mortgages on property there situated. 

6. Samk — Insolvbnoy— Statkmbnt of Accounts with Bobbowing Stockhold- 

KKS. 

In a settlement between the receiver for an insolvent building and 
loan association and a borrowing stockholder, the latter should be char- 
ged, lu addition to the amount borrowed, with ail installments due upon 
his stock, ail interest and premiums due on hls loan, and ail Insurance, 
taxes, and other 'expenses due and eqnitably chargeable to him up to 
the time of the appointment of the receiver, agalnst which he Is entitled 
to crédit for ail payments ruade and for the amount of his distributive 
share of the assets of the association, wheu ascertained, or, when author- 
ized by the court, he may be given crédit in the settlement with the 
estimated value of such share, subject to readjustment on the final set- 
tlement of the estate. 

The following is the report of Hon. E. B. KRUTTSCHNITT, 
Spécial Master in Chancery; 

To the Honorable the Judges of said Court: By order signed in thls cause 
on the 31st day of October, 1899, the court appointed the undersigned spécial 
master in chancery in this cause, and referred to him the pétition of the 
receiver filed on the 25th day of October, 1899, with directions and authority, 
after due notice to ail parties to this cause, to take testimony and report 
fully to the court as to the subject-matter of said pétition, and specially to 
ascertain and report what would be a proper basis for the adjustment, settle- 
ment, and collection at tbis stage of the cause of the obligations of the bor- 
rowing members of the défendant, the New South Building & Loan Associa- 
tion; said master being required to include in hls report both his flndings of 
fact and his conclusions of law in the premises, and to accompany his report 
with the évidence, oral and documentary, upon which the same Is based. 
The order further provided that, as it is désirable that the collection of 
debts due the association shall proceed without avoidable delay, the master 
is directed to make his investigation and report with ail convenient speed. 
After notice duly extended to ail parties to the record, the référence came 
on to be heard at the master's office, room No. 818, Hennen Building, In the 
city of New Orléans, on the 18th day of November, 1899, when and where 
the receiver and complalnant appeared through their solicitor, Joseph P. 
Blair, Esq. The défendant was absent and unrepresented, notwithstanding 
due notice served upon it, through its président, Jules A. Blanc, Esq., as per 
affidavit of service filed as part of this report marked "Exhibit A." In addi- 
tion to the parties of record, the spécial master also notifled Solomon WoIfC, 
Esq., attomey at law, of said hearing. Said notice was given to said Wolff, pur- 
suant to his request, and in his capacity as solicitor for Mrs. Nonie M. Chase. 
The solicitor for the complainant and receiver thereupon proceeded to take 
testimony, and ofCered exhiblts In évidence, and, pursuant to the order of 
court appointing the undersigned master, the master herewith files the sté- 
nographie report, of said hearing, giving the évidence aijduced, and noting the 
various documents and memoranda oflfered in évidence by the said solicitor 
for the compiainaiit and receiver; the documentary évidence being also filed 
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wlth thls report, and beîng marked, conspcutjvely, "Keceiver 1" to "Receîver 
44."( taçtolFe. The référence came on fnrtbpr to be heard, af ter notice duly 
e»èpdë|à, to ail parties to the record, at tte master's oiflace, as aforesald, ou 
tne wt!?; 4*y "ï Deeembér, 1899, wUen and'where the receiver appeared in 
perspnj— 1% .cpmplairiant, through her s'olicitôr, Joseph P. Blair, having noti- 
fled tïiè masiér personaUy: that she Tras wlUlng that the hearlng should go 
on in its absence; the défendant absent and unrepresented, notwithstanding 
due notice served upon It, through its président, Jules A. Blanc, as per affida- 
vit of service flled with this report, and marked "Exhibit B." The said Solo- 
mon WolfiC, sdlicltor for Mrs. Nonie M. Ohase, was also présent The master, 
In the présence of the parties a:f oresaid, called upon the receiver for certain 
information and documentary' évidence, as will appear from the sténographie 
report of the hearing, annexed to and made part of this report, and from the 
docutnents marked "Receiver 45" to "ïiecelver 53," inclusive, annexed to 
and made part of this report. The recelvei* also subsequently flled with the 
master the document hereto annexed, and herewith filed, marked "Receiver 
54," beîng" document ireferred to in the testimony of the receiver, near the 
close, giylng statement as to manner in which he reaches his estimate of 
the probable loss which -Will resuit oti the sale of the real estate belonglng to 
the défendant association. The foregoittg, with the testimony and exhibits 
annèsed to'this report, constlttites ail of the évidence adduced before me, and 
ail of theproceedings had; and upon sathe I submlt the foUowing report to 
the court: 

Thë pétition qf the receiver récites the existence of tne bonded and scrip 
inâebtediiess et the corporaflbh substantially as hereinaf ter f ound by me, and 
the existence bf stock of varions classes and séries, ail also substantially as 
hereinaf ter f ound by me. It sets forth at length the présent status of the 
association,' wlth a description of its asSets and liabilities, ail of which will, 
in my ônding of facts, hereinafter made, be given in détail, and which I 
therefore conslder It unnecessary at this point to state at length. After re- 
citing the facts In référence to âll the matters aforeSaid in great détail, the 
pétition of the receiver shows that it is necessary that he should proceed, 
without avoldable delay, to çoHect li^ the obligations of borrowing members, 
but tbat in order to producè and tttaintain equality among ail members of 
the association, and securc; a , hornogeneous administration of the afCairs 
of the association, it is, as the reçeivér Is advlsed, proper and necessary that 
the pourt should instruct him In li|îïine as to the terms and conditions upon 
which tlie borroving memb^rè iuïiy repay thelr loans, and the clàims in 
respect theréto which the receiver ;^hpuld assert, in cases where it is neces- 
sary for hîm to sue to çompel fbfi! payînent thereof, to the end that sufflcient 
fuijida may be reàllzed from the â^^ts of the association not only to pay and 
djscharge tho; bonded and sqrip,li!id^bt|çdness of the. corporation', and the ex- 
penses of the repelvership, but also stiflldent to adjust the equities between 
borrowing and nonborrowing memberà of the association, and between those 
whose stock subscrlptibns bave beên fuUy paid and thosè who hâve not fully 
paid for thelr stock. The receiver fùrther represents that he is advlsed that 
by réason of the façt that the défendant association has ceased to be a golng 
concern, and' tba;t the court has undèrtaken the, administration of its affairs, 
for the pniTMjse of mak^ng an équitable distribution of its assets among its 
credîtorB and stoékholders, ail debts dpja by members for loans made, as in 
bis pétition d^tà^^d, bave becomé due ând/ payable, and that the borrowing 
memberspan be required to xepay Jp full whàt each has receiyed, wlth inter- 
eçt, ahd,ar]B e;ititled, after, paymenl; pf the debts of the association, to pro 
rata dlvldehdswiJHi nonborrotvers; tbe distributive share of each member to 
be determinéd., wîth due regard tothe payments made on account of stock, 
the dates of stich paynients, etP. The receiver f urther represents that he be- 
lle'ves that wlthoùt endangerlng, the jrights of creditbrs, and without injustice 
to nonborr,ow}ng meinbers, some, fl.llôwaiiç,e can be made to borrowing mem- 
bers, in anticipation of the dlgtrlbutlve share ultimately coming to them as 
stockhôlders, and thelr loans credited wjth Such allowance, and payment only 
of the balancé required; that in this way the burden upon borrowing mem- 
bers will be lighténed, and the expenses. of administration lessened; that, 
as a safeguard against loss or injustice to creditors or nonborrowing mem- 
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bers, the amount of such anticipatory allowance should be flxed only after 
making a libéral déduction for ail losses In converting the assets of the asso- 
ciation into money, and for ail expenses of administration; that, with this 
end In view, the reeeiver bas been dlligently engaged since his appointment 
in accurately informing bimself as to the nature and estent of the liabilities 
of the association, the nature and value of its assets, and the exact status 
of each member of the association at the date of the Institution of the receiv- 
ership hereln. The reeeiver further sets forth at length the varions facts in 
référence to the amounts and character of stock outstanding, and the value 
of the assets of the corporation, and submits to the court that from the data 
prepared: by him, and which are In form to be submitted to the court, or to 
the master to -whom his application might be referred, he bas reached the 
conclusion that an allowance of thirty-five per cent, of the book value of the 
stock, as ascertained by him, may be safely granted to ail borrowlng mem- 
bers who wlll settle their indebtedness by promptly paying the balance, vyith- 
out litlgatlon; such allovi'ance to be credited on the loan, and considered as 
an advance payment on accoimt of the distributlve share of the stock held 
by such borrowers. This allowance Is recommended by the reeeiver on the 
assumption that ail premiums paid or due at the date of the receivership shall 
be regarded as earned, the same having been so considered In estimating the 
book value of the stock. He asks for a référence to a master, who shall flnd 
ail the facts of the case, and state the accounts nécessary in the premises, 
and which accounts are descrlbed by the reeeiver in his pétition in great 
détail. He specially prays that the master may be instructed and authorlzed, 
after notice to ail parties, to take testimony, and report to the court his find- 
ings of faet and conclusions of law in référence to the subject-matter of the 
application, and that, after due proceedings had, an order or decree be ren- 
dered giving him instructions how he shall deal with borrowing member» of 
the défendant association at the présent stage of the proceedings in court, 
and conf erring upon him such spécial authority as may be nécessary to carry 
out such instructions; and he further prays for any other order or decree 
that may be proper or nécessary in the premises, and for gênerai relief. 
Upon considération of the pétition of the reeeiver, of which the foregoing is 
a synopsis, of the record, and of the évidence, I submit the following as my 
conclusions of fact: 

(1) The défendant is a corporation organized under the laws of the state 
of Louisiana, and is a citizen of said state. Its domicile is In the clty of New 
Orléans, and It is an inhabitant and résident of this district. It belongs to 
the class of corporations known as building and loan or homestead associa- 
tions, and was organized by notarial act pursuant to the gênerai laws of the 
state of Louisiana, and especlally to Acts 115 and 151 of the Acts of the 
General Assembly of said state for the year 1888. The sald charter was duly 
recorded, and was amended at gênerai meetings of the stockholders held 
September 19, 1893, and November 25, 1805. A true copy of the charter, both 
original and as amended, is filed with this report, such copies being marked 
"Reeeiver 2" and "Keceiver 3."- 

(2) The capital stock of Said corporation was by its charter flxéd at and 
Umlted to flfty million dollars ($50,000,000), divided into flve hundred thou- 
sand (500,000) shares, of one hundred dollars (ÇlOO) each, which shares were 
further divided into two gênerai classes. One class, consisting of one thou- 
sand (1,000) shares, or one hundred thousand dollars ($100,000) In amount, 
of stock, was and is known and designated as "Guarantee Stock," and was 
Issued at face value only, payable at such time and in such manner as the 
board of directors might direct, and could be Issued for money only, or in 
exchange for property, or in payment of services rendered. Ail of said shares 
hâve been issued and fully paid as provided for In said charter. The second 
class of stock, consisting of the remaining four hundred and ninety-nine thou- 
sand (499,000) shares, was and Is known and designated as "Séries Stock," to 
be paid for in the manner herelnafter set forth. The funds of the association 
are by the charter in like manner divided into two parts, known as ''Guaran- 
tee Stock and Expense Fund" and "Séries Stock Fund," which funds are de- 
clared in the charter to be entirely separate and distinct, the entire guaran- 
tee stock and expense fund belonging and beIng attributed to the guarantee 
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stôcfe, iîbi^ thë èntlre séries fuiid beloûgîpg and belng attrlbutect to the 
séries;: stoti^. The charter provides that tHe guarantee stock and expense 
ftmd'iMll consist of the àmount sutosjctibed to the guarantee stock, of the 
adrajs|l6n 'fées/ o'f 'au transïër aiid WltJrdraWal fées, attprney's fées, and 
fées fol^j30iisldératl9n of appïleatW? iot* Iq^ns, and one dollar per share per 
annuiii ftoiifi each aîid evei^. pàld-ùp siarè' bf , the gnarantee stock, together 
with ten' éetits per share per month on each andevery share of séries stock 
that'is'sdbièrtbèd for, payable out of the mojitlily installment of seventy cents 
per sharé oif the séries stock, wheheyér pàld, and one dollar per share per 
annùm froiii eàch ahd evéry èhare of tte sëries stock, after it has been 
paldifOr'lii'ftill, untll such shàifés are llquldated. In aûy year In whlch the 
expeiléësl^ôf the ai^soclatlon do iiot entlrely consume the amount set aside to 
thé guitpï^ntee stoclk and . expense fund, the excess is to be set aside as 
réserve jg^làrantee stock âiïd expepse fund, Ont of this amount belonging to 
the guarâïï'te^ stock and expense' fund, the board of directors are required to 
pay aid Wqtit^ate ail the operitlng expënses oi the association, the salaries 
of offlcérs and agents, eommléslons, compeûsation for services of whatsoever 
kind; ànd! eipënses incident to printing, advertisihg, stationery, and ail other 
expensesbîf the âsspçiation, exempt taxes and Ucenses, rent, and the cost of 
ebllectlng and' trali^iiitttlng ail moneysto and from the home oiEce. The 
charter, asàmehd^d, further prpy Ides tliat j.ii, each year the paid-up guaran- 
tee stock sliàll receive, and thete shall be appbrtioned to It as divideads out 
of the générai earnings of that year 6t the association, a dividend at the sanie 
rate of profit as the dividend declared on the séries stock for that year. Nei- 
ther the sériés Stock fund, nor any of the branches or séries of the associa- 
tion, shall hâve any right or daim upon or to àny participation in said guar- 
antee stock and fe^pense fund at ariy time. The charter provides that the 
séries stock fund Shall consiêi: Of receipts that do not go to the guarantee 
stock and expense ifund, and that no part of the séries stock fund shall be 
used in paying any of the amounts which the guarantee stock and expense 
fund is, as above statèd, required to pay. 

(3) Durlng the business llf e of the association the distinction between the 
sald twp funds has been observed, and they hâve been kept separate and dis- 
tinct. Thé varions sources from which the guarantee stock and expense 
fund were froin time to time to be r^ple^ished had been generally absorbed 
by the operatiiig éxpenses, so that np; surplus arose or exists. Sald fund sus- 
taïned a loss of twenty-one thpusaàd Ave hundred and sixty three 7 6/i„£, 
dollars ($2l;563.'?6)i by the failuré in 1896 of the American National Bank 
of tihls City, whei-e Its cash was on iflepbsit. At the time when said loss 
was sustained the association was engagéd in erectlng a large building, to 
be pald for oùt of said guarantee stock and expense fund, and to be used 
as aie ofl3.ce of the compàny. In qfdçr to complète sald building, it became 
nëcessary for the association to Ijicjir an indebtedness, and to secvu-e the 
same by a pledge of certain ùLorfgà^, bonds issued for that purpose. The 
amount of sald indebtedness so IncuTred was at the date of the recelvershlp, 
aqd aow is, the sum of Ijwenty-twQthousand eight hundred and twenty 's/ioo 
dollars ($22,880.78). It is securédjjy à pledge of thirty-flve thousand dollars 
($35,000) of bonds authorized by à résolution of the board of directors of the 
association of daté November 13, 1896, and which bonds, upon thelr face, 
Rtirport to blnd the guarantee stocls; pnly, are dated January 1, 1897, bear 
flyé^per cent, per aanum interest, matière January 1, 1907, and are secured by 
SPécfâl mortgagé on sald office building. 

(4) ï flnd that tlf e assets or resoijrces and liabilities of said guarautee stock 
aùd, expense fijnd were on the day w^ten the receiver was appointed herein, 
tb wlt> ba thé 3d day of June, 1899, as folio ws: 

Office building.... ...... .......i... f 75,134 96 

American National Bank, in liquidation 22,352 81 

Quarantee stock and expense fiinliiji.-. ....... ,. 19,355 41 

Furnitttre and ' flxtutesi. ......... s 5,480 53 

Interstate "League Building and Loan Associa- 
tions^.;,.. ..i.J...i.... ..........j...... ' 28820 

Petty cash 73 21 

$122,685 12 
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Llabllities, 

Guarantee stock $100,000 00 

Hibernià National Bank 22,685 12 

— — $122,685 12 

(5) The séries stocli of the association is divided into several classes, each 
Iiaving its peeuliar characteristics,,as hereinafter explained, — some fully paid, 
and some in ail stages of graduai completion of payments. Stockholders or 
member» of the association holding séries stock are divisible into two classes, 
to wit, borrowlng members, to whom loans hâve been made, and nonborrow- 
ing members or investors, who are not Indcbted to the association. Xhe 
stock of each class is further divided Into séries uumbered 1, 2, 3, and so on; 
ail the stock issuéd in the same month havlng the same séries number. The 
différent classes into -whlch the séries stock now outstanding is dlvlded are 
known and designated as classes A, B, C, B, G, J, L, M, S, and Z. The 
principlès of classification and the rigbts and obligations of each class are 
flxed by the by-laws of the association. The by-laws are contained in the 
three exhibits marked "Receiver 19," "Receiver 27," and "Eecelver 16," 
filed with this report; the first and second of whlch are printed pamphlets 
containing the by-laws as they existed May 19, 1890, and May 1, 1897, and 
the third of whlch is a typeivritten document containing amendments passed 
subsequently to the latter date. In addition to the by-laws contained in 
thèse pamphlets, certain amendments to the by-laws were passed, and, hav- 
ing performed their offices, seem not to hâve been Included in thèse compila- 
tions of by-laws. They constltute several of the other exhibits attached to 
this report, and will be' referred to when necessary. AU séries stockholders 
of stock not full paid were reauired to pay for their stock in monthly in- 
stallments of seventy cents per month, except séries stockholders of class 
0, who paid one dollar and flve cents per month. Ont of the payments of 
seventy cents per month, sixty cents went to the séries fund, and ten cents 
to the guarantee stock and expense fund. Out of the payments of one dol- 
lar and five cents per month, ninety cents -went to the séries fund, and flf- 
teen cents to the guarantee stock and expense fund. The main f eatures of 
the various séries of stock wlll now be given. 

(6) Séries stock was issued under article 2, § 5, of the original by-laws, 
adopted May 19, 1890. It was not, however, designated as class "A" until 
1894. A blank certiflcate, showing the essential rights and obligations arising 
out of the contract of subscrlption to this stock, is herewlth filed, marked 
"Keceiver 18;" ïhe stock is payable in monthly installments Of seventy cents 
per share, sixty cents of which goes to the séries fund. Over and above this, 
each subscriber was required to pay an entrance fee of one dollar per share 
on each share of stock subscribed for. This one dollar, and ten cents out of 
each monthly installment of seventy cents, went to the guarantee stock and 
expense fund. This stock matures whenever the amount of the monthly 
installments paid thèreon, together with the amount of the dividends declared 
on and credited to said stock, amounts to one hundred dollars ($100) per 
share. Such stock, when so maturedj ceases to be entitled to dividends, and 
is to be paid in cash or in interest bearing scrip of the association, as the 
directOPs may détermine; thê terms and conditions of said sCrip being flxed 
by the by-laws. When the holder of such ma tured stock is Indebted to the 
association, the amotint of his debt is deducted trom the face value of the 
matured stock, and the remainder»' if any, is payable in cash or scrip, as 
aforesaid. Holders Of class A stoCk, not in arrears or Indebted to the asso- 
ciation, hâve a right to surrender their stock and withdraw from the associa- 
tion, and receive the 'sîirrender or withflrawal vaine of their stock as flxed 
and determined by Gertaln rules laid down in the by-laws, afld tadér which 
the said withdrawal value Is upon terms more and more favorable to tlie 
wlthdrawing member in proportion to the duration of hls membershipv and to 
the number of payments made by hlm. The borrowlng members Of class A 
hâve recèïved loans from the association of varying amounts; not èxceeding 
the face value of the stock subscribed for, which are evidenced by the Per- 
sonal obligation of thé borrowers, in the shape of promissory notes* and 
securetf outsidé of the sfatè of Louisiana by flrst mottgage or dèed of trust 
(on reai esta te, and aiso' t»y pledge' of the stock subscribed. for,: ahd in the 
State of Louisiana by vendor's lien and privilège reserved, as well as by mort- 
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gage and pledj;^ oj( stock subscrlbed for. The Intendlng borrowers In tti» 
State of Loulsi&la were requlred to SêU tHe ïeal estate to be hypothecated by 
ttaç)^ 1« tbe^sâdclàtlon at a nominal cash 'Considération, equal to the amotint 
of thè propéfeéd loàn. Immedlately after the sale by the borrower to the 
association, the aBsodatlon Immedlately (tbat Is to say, on the same day) 
rfesoM the property to the Intendlng borrower at the same figures at which 
It had been aclqulred by the aesociatlon, (or a considération of a trlfling 
amount In cash^beiilg the ezcess of thé purcbase prlce orer tbeamount to be 
loaned; aiidi for tbe balance of the pnrchase prlce the borrower made and 
subscrlbed hi» promlssory notéfor the amount of the loan, payable at a 
fixed matmrlty after date, bearlng intetelst at six per cent per anuum from 
date untll paldii bnt wlth a privilège of renewal, practically annulling the 
clause fixlng-the ^tnaturity' of the obllgatloQv whlch renewal clause provided 
tha:t If the purèhaSfer should pay the Intereston his note monthly, and should 
also pay-ithe tnstaUments due apoinhls stock promptly and punctually, theu 
thât the principal of the note shdUld not become exigible untll the value of 
the stockt-hôld by ithë borrower, Wlth dlvldends or accumulations thereon, 
BhOnld become :jeQual to thé amount of the obligation, wlth ail Interest and 
costs that.mlgbt be due upon the same, at the happening of whlch event 
Bald stock and euch indebtedaess should cancel each other, — the stock and 
the Indebtedness being allke eactlngulshed, — and that thereupon it should be 
the duty of the corporation to cancel the stock and glve the purchaser full 
receipt and acqLidttance, as well as to surreuder to the purchaser the promis- 
sory note or obligation, or any other note that might bave been furnished in 
place thereof. ït is' f urther provided that upon the f allure of the borrower, 
for the term of two, mouths, to pay the Installments of Interest or premiuma 
or dues, or any portion thereof, or any and ail costs and fines that might 
become due by satd borrower to the corporation, such failure should at once, 
without demand or putting In default, and aa a penalty, make the promissory 
notCf wlth ail back interest thereon, immedlately due and exigible, and should 
entltle the corporation to enforce by exccutory process or by ordinary pro- 
ceedings at l&w tbe collection of the note, and of ail interest and premiums 
due thereon, together wlth ail svms due the corporation for Insurance pre- 
mlums, f ta3;e8, tostaliments on the shares of Stock, and attomey's fées, aa 
therein provided, and that any sale of the stock for arrearages under the 
provisions of the cfaarter should hâve a simllar eflect The.agreement also 
contalned provisions entltllng the borrower to pay off hls debt before ma- 
tnrlty, ^upon certain conditions, and. In an agreed manner. In the event that 
the promissory note, or obligation should become due and exigible according 
to Its ténor, and that the value of the stock should not be equal to the 
amount of the, Indebtedness, then the corporation bound Itself to renew and 
«steBd the note in accordance wlth the charter and by-laws. The borrowers, 
la. addition to tbo payments above mentloned, whlch were entirely on 
accQunt of their stock subscriptlons, and not on accoimt of their loans, and 
whlch were credlted on the books of the association to the stock subscriptiona, 
■were requlred to pay a certain fee to çover cost of abstract of tlUe, exam- 
InatloA of tltle, etc.; to pay six per cent. per. annum interest and six per 
cent, per annum premlum ontbeir loans, payable monthly, to wlt flfty centa 
Interest per pionth and flfty cents premjum per month on each one hundred 
d<rflara (IlOO) borrowed. Wben tbe wlthdrawal value of the stock borrowed 
equaled the amount of the loan Indchtedaess, It was provided by the terma 
of the agreement that the borrower's note mlght be canceled and retumed, 
aBd,,bi9 Bhares canceled.. Tbonnumberi ofshares of class A, not full pald, 
bùnjed iand outstanding on October 1, 1889i amounted to «Igbty-one hundred 
anll sixty^^iz .<8>il6ô) shares, none of whlch was matured, and of whlch four 
tbou^anda^d sjxtyrseven (4,067) iShares standing in the names of borrowlng 
iUpembe^ were pledged to the association. The amount of Indebtedness due 
to^tbe association by members of tfals class was, on said date three hundred 
«Bd fonrteen tbousandnlne hundred and elghty-elght dollars (?314,988), face 
Talue, of whlch two hui}d|çed and elghty-eigbt" tfaousand two hundred and 
thirty dollar» ($288,230) was secured by pledge of stock and by mortgage, and 
twentyrslx tbousand séye» hundred and flfty-eJght dollars ($26,758) of whlch 
was secured only by pledge of stock. There is also isaued and outstandlng 
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full-paid séries stock of class Â, issued uppn the payment of one dollar mem- 
bershlp f ee, and one hundred dollars ($100) par value of each share of stock. 
Tùis full-paid stock is of three kinds, designated as "class A, full paid, ten 
per cent, per annum cash dlvldend"; "class A, full paid, eight per cent 
per annum cash dividènd"; and "class A, full paid, six per cent, per annum 
cash dlvidend." Each ghare of such full-paid stock is required to pay one 
dollar per annum to the association for the expense fund untU such stock is 
liquidated. After the rest of the stock in the séries to whieh such fttU-paid 
share belongs shall hâve Èdatured, it is provided that sUch fuU-pald share 
becomes matured stock, and ail maturèd stock is treated in the same way. 
Holders of the stock of the ten per cent, class are entitled to hâve paid to 
them the full amount of the dividends declared on such stock up to five per 
cent, semiannually on the face Vfilue of the stock, payable on the Ist days 
of July and JanUary of each yékr. AU dividends over and above five per 
cent, semiannually shall be payable to the holders of the stock when It shall 
hâve matured, and are to be liquidated at the same tlme and in the same 
manner as the certificate of stock on whlch It has accrued, ftnd of which it 
forms a part. When the stock matures, the certificate Is to be surrendered 
to the association and liquidated as provided in the by-laws. Holders of the 
eight per cent cash dividènd full-paid stock are entitled to like dividends up 
to four per cent, semiannually, aùd ail dividends over and above four per 
cent, are in like manner payable vrhen sald stock shall hâve matured. Hold- 
ers of the six per cent, cash dlvidend full-paid stock are entitled to like 
dividenijs up to three per Cent semiannually, and ail dividends over three 
per cent and up to four and one-half per cent, semiannually are In like 
manner payable upon the maturity of the stock. When any of the stock 
matures, the certificate is to be surrendered and liquidated as provided in 
the by-laws. On October 1, 189Ô, there were outstandlng of sald class A ten 
per cent, dlvidend stock three hundred and forty-flve (345) shares, of the 
par value of thirty-foùr thousand five hundred dollars ($34,5CK)); of said 
class A eight per cent dividènd stock, three hundred and forty seven (347) 
shares, of the par value of thirty-four thousand seven hundred dollars ($34,- 
700); and of the class A six per cent dlvidend stock three (3) shares, of the 
par value of three hundred dollars ($300). 

(7) I find that the principal features of séries stock, class B and class B, 
•were and are as follows: Both of sald classes cooslst of subscribing mem- 
bers who are ail borrowers, and whose loans are for the face value of the 
stock subscribed for, evldenced by notes payable one hundred and forty-two 
(142) months after date. The notes of class B bear Interest àt the rate of 
six per cent, per annum, payable monthly; i. e. flfty cents per share per 
month. The notes of class E bear seven and two-tenths per annum interest 
payable monthly; 1. e. sixty cents per month per share. Thèse loans are 
secured by mortgage or deed of trust and pledge of stock as In the class A 
loans. Members of class B and class B pay no premiums on account of 
their loans, and agrée that they shall hâve only such share in the profits 
of the association as may be necessary to make up the par value of their 
stock after one hundred and forty-two (142) monthly payments of seventy 
cents per month shall hâve been made, less ten cents per month beloaging 
to the guarantee stock and expense fund. The total number of shares out- 
standlng October 1, 1899, of class B, Is eleven hundred and eighty-two 
(1,182), and the loans due the association by the members thereof amount to 
one hundred and eightecn thousand two hundred dollars ($118,200). The 
total number of shares outstanding October 1, 1899, of class E, is three 
hundred and slxty^seven (367), and the loans due by the members thereof 
amount to thlrty-six thousand seven hundred dollars ($36,700). Séries stock 
class O dlffers from class B and class B only in that the monthly payment on 
account of the stock subscription is at the rate of one dollar and five cents 
per month, of which ninety cents goes to the séries fund at the maturity of 
the stock, and the loan is for nlnety-six (96) months, Instead of for one 
hundred and forty-two (142) months. The amount of stock of this class 
Issued and outstanding on October 1, 1899, was one hundred and fifty-nine 
(15Ô) shares, and the loans due by the holders thereof amounted to fifteen 
thousand nine hundred dollars ($15,900). 
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(8) Tb$ Stock Oif class G Is o'f the s|apie général cbaracter as th'e stock of 
classes. % Ç, and E, except that thè inaturlty of the stock and Idàns Is 
Btsty-two' fljtflittis; ' the by-laws provldlûg for the ' issuance of such stock In 
the form of Cértiflcates for two, or multiples of t*o, shares, to be retlred, 
at a value of flfty dollars ^$50) per sb&jfé, Vhen slxty-two (62).iii0iithly dues, 
of seventy cents per share, hâve f alleu due and been paid. On October 1, 
1899, thftre were outstanding, of thls class, tweiity-eight (28) shares, and the 
amount of loans due by holders thereof amountéo, to fôurteen hundred dol- 
lars ($1,400). The stocfe of class J dlffets from class G, In that èach certlfi- 
cate is issued for three, or multiples of three, shares; the said stock to be 
retired, at ,the value of eighty-three and one-thlrd dollars per share, when 
ninety-six (96) months' dues, of sevwity cents per share, baye fallen due 
and been pçild. On October 1, 1899, there Were outstanidiûg oif this class J 
thirty (30) shares, and the loans due Ijy tbe hplders thei'eot amoimted to 
twenty-flVfi bundred dollars ($2,500). The stock of class L dlffers from class 
G, in that each certlflcate was issued for not leSs tban three ;'shares; sald 
stock, t<? toeWired, at the value of one hUndred dollars for et^ch^hare, when 
one. Uundred and tvrenty (120) months' dues, of seventy cents per share, 
bave taUen due and been pàid. On October 1, 1899, tbere wàs outstanding 
of thm elass , tbirty-one shares, and thé loç-ug due by tbe holders thereof 
amounted to tbirty-one hundred dollars (?3,ioO),' Tbe stock of clâss M dif- 
fers from class L, in that tbe stock is to be retired, at a value of one hun- 
dred dollars for each share, when one hundred âud thirty (130) months' 
dues, of seventy cents per share, bave fallen due and been paid. On October 
1, 1899, tbe ïiumber of outstanding shares of tbis class was seven (7), and tbe 
loans due by tbe holders thereof amounted to sèven hundred dollars ($700). 

(9) Class S of the séries stock consists entirely of Investors' stock, no 
loans baving been made to the members of this clâss. This stock is payable 
at any tjme, in installments of five dollars, or multiples of five; and on such 
paymeots tbe by-laws provide for the payment of interest at the raté of four 
per cent, per anuum in cash imtil said stock is fuU paid, and tbereafter it is 
entitled to ,a cash divldend up tp tbree per cent, semiannually out. of the 
earniiigs Of tbe association; and It also reçoives a crédit of one dollar per 
share, or one per cent, per annum, which is paid into the guàrantee stock 
and expense f und, Iij accordâncé wltb the charter. It is f urtber provided 
that fuU-pald stock, class S, sbàil not partlcipate in the earnings beyond the 
seveu per cen^t aforesald, nàmely, six per cent, cash dîvidend, and one per 
cent per ann||m; paid into th^; expense f uiid. The amount of tbis elass of 
stock Issued àud outstanding October 1, 1ÈS&, was seven shares, ail of whlcb 
are f ull pai|4, up.. ,Tbis stock bas- a withdrawàl value, fixed by tbe by-laws. 

(10) Class Z of tbe séries stock fund is permanent, full-paid stock, issued 
oply for one tiund^red dollars ($^0O) per share, or twenty-flve dollars ($25) per 
quarter sbar«y paild at thetline of tbe subscription. Tbe members thereof 
cannot withdravv ;^rom tbe association. Tbeir stock can be pledged for iifty 
per cent, of Its face yalue. Iliié, , by-laws proyide that tbis stock sball be paid 
cash divldends ûp tp four pçr cent, seiniannually (eigbt per cent, annually) 
out of tbe amount of earnings of thé association, and sball also receive a 
crédit of one dollar per share, or one per cent, per annum, whlcb sball be. 
paid annually into tbe expense funid pf tbe association, and it participâtes 
fuUy in tbe earnings of thé association. Tbe amounts apportioned to it in 
each year, over and above tbe nlUe per ceiit. f und provided for as its dîvi- 
dend, are tp be put to the crédit of tbe stock In class Z, and tbe fund so 
cpnstituted i^ tp lOe Invested .by the direçtors, and tbe profits to belong to, 
and tobe entirely pàssed to ;^be crédit of, stock class Z; but no such fund 
eyer arpse. Tbç, amount of.said stock issued and outstanding October 1, 
18Ô9, was ninfe bundred and tjilrteen and one-fourth (913^) shares,, and tbe 
apount of loasp f^jtitstanding tiepeon -vy^s five thousand six hundred dollars 
(^,6CnD)j sçcured l)y a pledge of one hundred and tblrteen (113) sbares of said 

St'oCl?. ■, ; , 

(11) Tbe master présents the following tableau, sbowing tbe salient features 
of tbe vîirlpns classes of stpcls, and presenting in condensed form tbe f acts 
essential to décide any questions of law which may arise in référence to the 
rlgbts and obligations of tbe persons Interested tbereln: 
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DESCEIPTION OF FORMS OF STOCK OF NEW SOUTH BUILDING & 

LOAN ASS'N. 



Séries. 


Obligation 

as Stockholder 

Per Month. 


Obligation 
as Borrower 
Per Month. 


Elghts as Stockholder, 


A. Not f ull paid. 


70 cts. 


6 per cent. Interest 
and 6 per cent, pre- 
mium per annum. 


Participâtes In ail prof- 
its. 


— l'ull paid, 10 per cent. 


None. 


None. 


10 per cent Interest. tt 
earned, and participâtes 
in ail profits; payable at 
maturity, 


— Full paid, 8 per cent. 


None. 


None. 


8 per cent interest, If 
earned, and participâtes 
In ail profits; payable at 
rhaturlty. 


— Full paid, 6 per cent. 


None. 


None. 


6 per cent, interest, if 
earned, and participâtes 
In ail profits; payable at 
maturity. 


B. Sot full paid. 


70 cts. for 142 months. 


6 per cent, interest 
per annum. 


Participâtes in profits 
only to extent necessary 
to màlîe up par value of 
stoclt after payments 
named. 


C. Kot full paid. 


$L05for86months. , 


7 8-10 per cent in- 
terest per annum." 


Participâtes in profits 
only to extent necessary 
to make up par value of 
stock after payments 
named. 


E. Not full paid. 


70 cts. for 142 mouths. 


7 2-10 per cent In- 
terest per annum. 


Participâtes lu profits 
only to extent necessary 
to make up par value of 
stock after payments 
named. 


G. Not full paid. 


70 cts. for 62 months. 


6 per cent. Interest 
per annum and 30 
cts. premium per 
month. 


Stock retired at $60 per 
share at end of 62 
months. 


J. Not full paid. 


70 ots. for 9e months. 


■6 per cent, interest 
per annum and 20 
cts. premium per 
month. 


Stock retired at Î83>^ per 
share at end of 96 
months. 


L. Not full paid. 


70 cts. for 120 months. 


6 per cent, interest 
per annum and 15 
cts. premium per 
month. 


Stock retired at $100 per 
share at end of 120 
months. 


M. Not full paid. 


70 cts. for 130 months. 


6 per cent, interest 
per annum and 1244 
cts. premium per 
montn. 


Stock retired at ÎIOO per 
share at end of 130 
months. 


S. 


For Investûrs only. Payable Î5 on application ; balance at pleasure 
within 3 years— 4 per cent Interest ailowed on âll amounts paid in 
until fùU paid, when bears 6 per cent., payable out ot earnlngs, and 
no further participation in protits. 


z. 


Payable cash. Interest up to 8 per cent, payable out ot earnings. 
Participâtes in profits beyond thls. but profits go to reserve fund, 
and are riot distrlbutable, except in very remote contlngency. May 
borrow up to 50 per cent, of value. 



We may still further condense as foUows: 

Séries A, Tj'plcal building and loan association stock: That Is to say, 
stock whose liolders are burdened wltli the obligations and enjoy the benefits 
usually imposed upon or acçruing to the holders of stock in, and borrowers 
tiom, building and loan associations. 

Full paid ten per cent, elght per cent., and six per cent, stock: This is 
f ull-paid stock, the profits upon -whlch, to the extent stipulated, are payable 
semiannuaily, and any profits In excess of such stipulated profits remain in 
the hands of the association, to the crédit of such stock, until the maturity 
of the Séries to which it belongs. 

Séries B, C, and E. In ail of thèse séries fixed monthly payments are made 
on the stock ifor a stated number of months. Loans are made upon the stock 
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at dlfferétlt rates, as stipulated. Thèse loanè are payable out of the stock 
subscrlptlons, and the stock participâtes In the profits of the association 
only ter aie èstéiit necessary to mature It; that Is to say, to make it worth 
par. 

Séries Q.J.liiànd M. The subscription to the stock of thèse issues consti- 
tutes a deflnlte eontract for the payment of seventy cents per share on the 
stock for a flxed number of months. The borrowlng members of thèse 
classes pay six per Cent. Interest on their loans, and a fixed number of cents 
per month premium. The stock payments for the deflnite period named ex- 
tingulsh the loans. 

Séries S and Z. ïhese two séries are for investors only, -who recelve in- 
terest oijt of the eamlngs. The holders of séries Z stock hâve the privilège 
of bôrrb;tvlBg from the association upon a pledge of their stock up to fifty 
per cent, of its f ull-pald value. 
• The resources and llabilities of the séries stock f und of the association are 
given in detaU in thç document "Receiver 42," and at page 35 of the same 
document wiU be foimd a récapitulation of those resources and liabllitles, as 
follows: 

Resources. 

1. Eeal estate $222,559 45 

2. Loans on real estate 471,730 OO 

3. Loans on stock 32,358 00 

4. Cashin banks 47,317 90 

5. Bllls recelvable 10,560 35 

6. H. T. BUis, Troy, Ala 108 90 

7. E. W. Morrill, Biloxi, Miss 492 94 

8. P. Jacobs,Lake Charles, La 899 09 

9. American National Bank, in liquidation... 492 55 
10. Installments due by stockholders to May 31, 

1899 30,012 15 

IL Premlumg (?13,B68.e8) and Interest ($18,- 
271.70): due by borrowlng stockholders to 
May 31, 1899 31,640 38 

12. Insurance and taxes due by borrowlng 

stockholders to May 31, 1899 2,783 16 

13. Bond deposit in suit S. A. & E. O. Ohaffln, 

Troy, Ala 1,00000 

$851,954 87 

Liabllitles. 

1. Bonds A. & G $134,500 00 

2. Scrip 67,904 05 

3. Mehle & Kàusler. 122 00 

4. DenegBe,, Cipamings & Co., Limited i 169 15 

5. Ouaranteë stock and expense f und... 228 00 

6. Guarantee stock and expense fund, condi- 

tioual on collection 4,287 45 

7. Value bïëertlflcaf es of stock, ail classes... 639,195 74 

8. Reserve for coupons on bonds and Interest 

on scrip i.... 5,458 48 

$851,954 87 

(13) I find that the value of itena 1 of resources (real estate belonglng to 
the association) ,|này, after care^ul apprateement, be flxed at $122,559.45; 
tl^at the value of items 2 and IJ (being ambunt of loans on real estate, and 
interest due théreon) are worth seventy-flve per cent, of the face value of 
said items, or $367,^1.70; th6[t the value of item 3 (loans éii stock) is well 
worth the suniQÎ $20,553; that the fourth item (cash in baiik) amounts to 
$47,317.90; t^nt the flfth, slxth, seventh, and elghth items are worth their 
face, and ^nipunt to , $12,06l,â8; that the ninth item (American National 
Bank, in liquidation), $492.55, is pràctically worthless; that the tenth item 
(installments due by stockholders to May 31, 189©), $30,012.15, should, for tha 
purposes of ihis inqulry, be consldered as wprth its face value, because, 1( 
the installments be due by nonborrowing stockholders, they will. If th« 
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prayer of the receiver's pétition be granted, be extingulshed by tbe divldends 
to be declared upon the stock, and, If due by borrowing stockholders, they 
will, if the prayep of the pétition be granted, be paid in any settlement which 
may be reached with such borrowing stocliholders. I find that the part of 
the eleventh item (of resources) consisting of the ampimt of premiums due 
by stockholders, $13,368.68, haa been by the receiver entlrely disregarded 
in hls exhibit marked "Eeceiver 41," for the reason that he considéra ita 
recovery doubtful. I do not think It neeessary at présent to décide the 
Talue of this asset, but find that, for the purposes of the présent application, 
the course adopted by the receiver In disregardlng this item and treating 
it as of no value Is emlnently proper and conservative, and I therefore fol- 
low hlm In disregardlng it. The twelfth item (being Insurance and taxes 
due by borrowing stockholders), $2,783.16, should, for the purposes of the 
présent Inquiry, be treated as worth Its face, as it is secured by mortgage on 
real estate, and constitutes a portion of the Indebtedness in référence to 
which the receiver seeks the advice of the court. I find that the thlrteenth 
Item (being bond deposlt, etc.) Is worth its face, or $1,000. I find that the 
total of the above items is $603,788.64. 

(14) The first item of llabilitles is for bonda, amounting to $134,500. Thèse 
bonds are due to thlrd persons. Their valldity is undisputed, and they con- 
stltute a liability of the association for their full face value. I shall bave 
occasion hereafter to f urther ref er to thèse bonds, and to descrlbe them more 
accurately. ïhe second item of llabilitles consista of scrlp of the associa- 
tion amounting to $67,994.05. This scrlp was Issued to stockholders of the 
association whose stock matured or had been withdrawn from the associa- 
tion in accordance wlth the terms of the charter and by-laws prior to the 
appointment of the receiver. It constitutes an obligation for Its full face 
value to persons who were once séries stockholders, but whose relations 
to the Company as stockholders had been severed before the appointment 
of the receiver herein. The third, fourth, and fifth items of llabilitles are 
debts due by the association to otbers than to séries stockholders, aud I find 
the full amount of the same to be due. The sixth item of llabilitles Is for 
the amount of $4,287.45. This amount consists of "the portion of the pay- 
ments of installments by stockholders which, under the terms of the char- 
ter, the by-laws, and the contracta of subscrlption, are due the guarantee 
stock and expense fund. If settlementa are to be made by the receiver wlth 
borrowing stockholders, or if the amounts.'due by thèse stockholders are 
te be collected through Judicial proceedings, this amoimt constitutes a lia- 
bility of the séries stock fund to tbe guarantee stock and expense fund, and 
should, for the purposes of the présent investigation, be treated as a fixed 
liability. I disregard for the présent the seventh item of llabllities. That 
item is the value of certlflcates of séries stock of ail classes, and, as it is to 
be poetponed to obligations due to others than stockholders, it is for the 
présent disregarded, The elghth Item of llabilitles, entltled "Reserve for 
coupons on bonds and interest on scrlp," should be replaced by the figures 
glven by the receiver in document "Receiver 41" as the amount of interest 
on bonds and scrlp due and to become due up to June 30, 1900, and amount- 
ing to $19,604.50. An addition of the varlous items of llabilitles as above 
found will glve a total of $226,905.15. In hls statement "Receiver 41," the 
receiver estimâtes and allows for costs of recelvership, for unforeseen losses, 
and contingent expenses, a total of $150,000, which I find to be a full estl- 
mate for the purposes named. Adding this amount of $150,000 to the lia- 
billties above named, I find that the total amount of llabilitles, actual or 
contingent, to be deducted from the total of assets, In order to find the 
amount which will probably remain for distribution among séries stock- 
holders, is the sum of $376,905.15. 

(16) The total assets of the association are, at a low valuatlon, well worth 
the sum of $603,788.64; the Uabilities, actual and contingent, as above, 
»mount to $376,905.15; leavlng a remainder for distribution among séries 
Btockholder» of $226,883.49. 

(17) The présent book value of the certlflcates of stock of ail classes is 
$639,195.74. This book value Is ascertained by careful, accurate, and rather 
Ihtrlcate calculatlons, differing for the stock of the diCTerent classes, and tba 
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résulte in eaçh case are obtalned by applylng certain formute, (ully fletailed 
in thé 'âé»cûjiients ïnarked "Recelvér' 43" and "Rccelver 44." A dividend of 
thfirty-fi^^jj'iféî: cent, tipon the total pte^ent value of thè certiflcates of stock 
oî âîl dftSseSi amountlng as afofesaWto $689,105.74, would àmount to $223,- 
718.60.''," '•' 

(49) Thé mastér farther eonslderslt' important -toflnd and report the facts 
în ï^àttçm to the issnè'of the security glven for, and the présent status of, 
the boiids'6f the association, aniouii€ng, as hereinaboVe set f orth, to §134,- 
500. Tiè'lilstory oî thèse obligatloos Is às foUows: By an agreement of 
date DèCeniber 14, 1891 (Document ''Rééeiver 30), between the New South 
BuildUïé & Loân Association and the Manhattan Trust Company of New- 
York, âeiâssoClatioh CbnStituted'thë trtïs* febmpâny a trustée for the pur- 
pose iof'èëeéflng the ptireh^sers ahâ ppbtetting, its stoclshôlders and cred- 
itors, Sind îsecuring to the pùrchasers of certain bonds to be issued by it the 
promit i^àym ©ht thereof ahd thè inte'rest to accrue thereon. The agree- 
ment In* gffèStlon proTldes that the bondte shail be Issued In sùch séries, for 
shch dendnllnatlons, and for such perlOd' of timô as the association should 
detérnllrie; thàt as securlty for the pàyment of the bonds the association 
migh,tfrom time to time, at its discrétion, 'deposit wlth the trustée cash or 
real ' ésta.té securitles, béing first liens, and; talien by the Association in the 
regttlài'"èipurs'e of its business, and thaï' each séries of bo^iids should be 
whoUy'lndependent of àïiy other sériés lil'the matter of securitles; that the 
sèeiitttîèà ih'ould be asMgned to thè trHst'cttmpany; that the trustée should 
indoïsé its certiflcâte of such deposit tipbn the boilds of thè building and loan 
assocfâttbti' to an am'ount not to excèed Oile hundred dollèlrs for every one 
hundr^é d'OTÎarti In cash or one htodred 'aiid twenty-flve dollars ($125) in such 
sèctii'tties 80 dèposlted; that the as^bcl'àtion should hâve the right at any 
time to ^IthdraTV from the' hànds of the trustée the cash or securitles dè- 
poslted with It, by substltuting secutltlçs ôï equal face value, of the char- 
acter mentlbned m the trustées cêrtiâcàtié, or upon deposits of one hundred 
dollars ($100) cash for each' one hundred and twenty-flve dollars ($125) of 
ë&ïS secilf^tiés. The association fiirther had thè right,, tipon surrender to 
the trustée ot àpy bond theretbforè counterslgned by the trustée, to demand 
the relinqùlshïnent and d'eli'vèry toit of a pro, rata share of the cash or secu- 
ritles in 'fts taridà plëdged f br thè pàymetit of the séries whereof such bond 
constltuted a èaïtVand, as lorig as thè association slibuld not be in default, 
it was to be, efititled to rècéivë and collèet ,the Iriterest andpremiums due 
Uppn the sèctiHtles in the h^nds of the trustée. Provisions were made for 
pfbpèr pixieèèdlngs to be takèn In case bï' a default In the payment of the 
ihtereSt 'Or |»rincipal of thè boMs. Thè trust, Company further agreed to 
Iteép on depbàit: tbr the as^bclàtWn,' foi:' the geiieral benedt Of ail the mem- 
bers and credltbrs 6f the association, àny and ail seciltities that might be 
dèposlted wlth it for that pùrp^jsé by the association, and to certlfy to the 
âiiiOunt of'ttiè sèctiritlès so depbsited, 4*^4! to the objeçt for whlch they were 
depoSlfed, fromtimç to tlmei as requ'ëstëd by the asspclatlon; such certifl- 
cates to be, la sttbstiaïiÉe, âs fbliows: "Tfiis is to certify that the New South 
Building tod lab'âlti Association has oii'depbèit this day wlth the Manhattan 
Trust Ûomtaii.V: ttf New York City, fbr tlie benefit of Its members and cred- 

itors, — ^-^ dollars ($ — ■ ), of thè 'face value of its securitles." The 

agreement fùï^fer prbvidèd that the secuWtles, except siich amount as might 
1^ stîèciflcàlly' dèposlted to sèçure the bpnds, might be wlthdrawh, in whole 
dr Ih part,; ai, aiy,tinie by the association, upon surrender to the trustée of 
thè certiât^atè:OT'eertiflcàtés issued by th'è company as covering the deposit 
bf such >eçtirft|èé: Thé foregoing arç the only provisions of the agreement 
■i**hleh I dëêni'lt necessary to iAsert In thèse flndings bf fact. Subsequently 
to thé date 'fif %flîd agreeme'Jlt, to -w'-it, bn the 23d day of February, 1894, a 
s|ipplemental agreement was entered intp between the New South Building 
&TrMn Msq^èJalion and the ^^iiliattan Trust Company, amending the orig- 
inal agrèèmeitof Deeemtiér 14, 1891, and llmitlng the amount of bonds to be 
Issued «ndèr'isaiid agreement to one hundred thousand dollars ($100,000), pa,r 
value, and tncrgasing the deposit of securitles for said one hundred thousand 
dollars ($10(),000^bï bonds to two hundred and flfty thousand dollars ($^0,- 
000), liisteàd'Of tlne hundred and twenty-flve, thousand dollars ($125,000), as 
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was provided in the original agreement, and further amending the agree- 
ment by incorporating such new provisions in It, and maliing the same a part 
oî said outstandiug bonds, to continue during the life of the same, and pro- 
viding that the trust company's claim for conapensation for its services as 
trustée under said agreement should be a first lien upon the additional one 
hundred and twenty-flve thousand dollars ($125,000) of securities deposltied 
for the protection of said bonds as thereln provided, and abrogating a pro- 
vision in the original agreement providing that the claim of the trust Com- 
pany for compensation should be a personal one against the New South 
Building & Loan Association, and not a lien on the securitles in its hands 
as trustée. The Manhattan Trust Oompany havlng declined to continue to 
act as trustée, the American Trust & Banking Company, located at Atlanta, 
Georgia, was, pursuant to the terms of the original agreement, substituted as 
trustée in Heu and stead of the Manhattan Trust Company. The new trus- 
tée received from the old one the sum of twelve thousand dollars ($12,000) 
in cash and securities, the face value of which amounted to two hundred and 
twenty-flve thousand five hundred dollars ($225,500). By another agreement, 
of date December 14, 1893, the New South Building & Ijoan Association con- 
stituted the American Trust & Banliing Company its trustée for the purpose 
of securing a différent issue of bonds. This agreement Is practically a 
duplicate of the one with the Manhattan Trust Company, In its amended 
form. Under the agreements aforesaid the American Loan & Trust Oom- 
pany received from the New South Building & Loan Association a very large 
amount of the obligations of borrowing members of the association, the 
amount being given by the receiver In hls testimony, to this report attached, 
at nearly four hundred and flfty thousand dollars ($450,000), and in the 
blU of intervention hereinafter referred to at four hundred and forty-six 
thousand four hundred and sixty-slx dollars ($446,466). 

After the receiver had been appointed in this cause, and also under an- 
cillary bills filed in other districts in the Fifth circuit, he filed a pétition In 
one of those ancillary causes pendlng in the Northern district of Georgia, 
seeklng the possession of the asseta held by the American Trust Company 
of Atlanta, Georgia. This application was heard before the Honorable D. 
D. Shelby, circuit judge, who rendered an order that the receiver was enti- 
tled to the possession of ail the assets and securities of the New South 
Building & Loan Association held by the American Trust & Banking Com- 
pany of Atlanta, Georgia, in order that he might collect in, and administer 
upon the same, and distribute the proceeds under the orders of the court 
which appointed him, and in accordance with the rights of ail parties havlng 
any claims in respect thereto, and further ordering that the American Trust 
& Banking Company should turn over and deliver said assets and securities 
Into the possession of the receiver. The purpose of the delivei-y to the re- 
ceiver by the order was declared to be to enable the receiver to protect, pré- 
serve, and collect in the said assets and securities, and to hold the proceeds 
thereof subject to the orders of the court which appointed him; and the 
order was declared to be made without préjudice to, but with full réserva- 
tion of, the rights of ail parties, and especially of the holders of any bonds 
Issued under either or any of the agreements above described; such rights 
being reserved to the proceeds of the assets and securities, and to be as- 
serted in a.ppropriate proceedings hereafter. The receiver was further or- 
dered and directed to take and keep a separate account of said assets and 
securities, and to deposit to hls crédit as receiver with the American Tlrust 
& Banking Company of Atlanta, and there to keep subject to the further 
orders of the court, the cash assets received under the order, and ail col- 
lections made by him on the other assets tumed over to him under the 
order. Subsequently to the rendering of the above order by the Honorable 
D. D. Shelby, circuit judge, the American Trust & Banking Company filed 
its pétition for leave to intervene, and Its bill of Intervention, in the United 
States circuit court for the Northern district of Georgia, which pétition and 
bill set forth the facts above found In référence to the agreements constitut- 
ing it as trustée for the purposes above found; alleged the order of Judge 
Shelby; the fact that it had, under said order, delivered to the receiver 
herein securities amounting to four hundred and forty-six thousand four 
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hundred and «bty-slx dollars ($446,466). face value; that, In addition te the 
bttlùded indebtedness, theré wère othet creditors of thè building and loan 
association, known as "scrip holders," -whose clalms ambunted to sixty-seven 
oir' 8i±iy-eight thousand dollars; that intervener was not sufflciently advised 
td staté whether there were othèr creditors of the association or not; that, 
uttdel^ the deeds of trust set forth fai' Its blll, the Intervener had beeu deslg- 
nated as trustée, charged wlth the duty of holding the securitles placed in 
Its hàhds for the protection of oUtsitSiîiding bonds; that under sald deeds of 
trust, and llkewise in comjillance '^fith the laws of Georgia, the Intervener 
waS ijaBçi'èd as trustée and dêposltory of securitles for the beneflt of creditors 
and sharéhold^rs of the association; and that the securitles, as vrell as the 
procéedS thereof, wwe ehàrged with a trust for the beneflt and protection 
of the ijonded indebtedneps and Other Indebtedness of the association, as 
ivéll as of the shareholders thereln. The blll further avèrred the Insol- 
véncy ; of thé association, and the neoesslty of submittlng' to a master the 
ascertal^ment of the Indebtedness of ail characters of thé association, the 
am<i>unt Of stock, and différent classes thereof, and the ascertaiament and 
defining'^tf the rlghts, interests, and clalms of ail parties, and the distribu- 
tion of the assets of the association. The blll contained other allégations, 
but thé above are deemed by me sufllcient for the purpose of explaining 
the scope of the blll, ■whlch prayed that the intervention might be allowed; 
for pi-Opier service of process; for a decree that ail of the bonds of the 
association, wlth accrued Interest, are due; that the Intervener might hâve 
a decreé and judgment for the amount of ail other Indebtedness, as the same 
might be asCertained to be owlng by thé association; that the same might 
be declàred due, with interest, and that ail creditors might be decreed to 
partlcipàté in the distribution of the proceeds of the assets pledged to in- 
tervener as trustée, in acçot'dance with thelr rlghts and equlties; that inter- 
vener might hâve a gênerai decree ànd judgment agalnst ail of the assets 
of the assdclatlon for the amount of principal and Interest whlch might be 
ascertalned to be due upon the outstanding bonds of the association; that 
intervener might hâve a spécial decree and judgment agalnst the securities 
placed in Its hands as trustée for the protection of said bonds, and agalnst 
the proceeds of the same, and a gênerai decree and judgment in favor of the 
ci'édltors of the association, subjéct to the spécial decree and judgment in its 
favor, for the beneflt of bondholders, and for the amount of principal and 
interest due thefeon; that, subject to thé gênerai and spécial judgments and 
decrees In favor of bondholders and creditors, intervener might hâve a 
gênerai decree f Or dlstrlbuting the balance. If any, of the assets of the asso- 
ciation, after the same shôuld bave been converted Into money, and af ter 
deductlng ail of the expenses of administration of the estate, among the 
shareholders or other persons entitled t6 partlclpate thereln; that inter- 
vener might hâve a gênerai decree and judgment agalnst the estate for ail 
the costs and expenses of adniinistering the same, Includlng its counsel fées, 
and reasonabîe compensation to Itself as trustée for its services, and for ail 
legltlmate charges and expenses, and for ail further and gênerai relief. 

The f oregoing constitutes my flnding of the material facts of this case, 
shown by the évidence adduced before me, and whlch I consider relevant 
to the inqulry which the court bas directed me to make. The application 
of the receiver Is necessarilyone niade ex parte. The action which the re- 
Ceiver seeks to take Is approved of by the complalnant, and apparently ac- 
qulesced in by fhe défendant, as It dld not appear before the master, al- 
though duly riotlfled. Neither the American Trust & Banking Company, 
which has flled a blll in thé United States circuit couirt for the Northern 
district of Gébrgla, seeking to control the administration of almost ail of 
the assets belonglng to the séries stock fUnd, and in the hands of the re- 
ceiver, nor aUy other créditer of the défendant association, is a party to 
thèse proceedlngs. Only ohé stockholdér, and that one a borrowlng stock- 
holder, yoluntarlly appeared; before mé;' I state thèse facts very fully. In 
order to show thé extrême càre whlch should be exerclsed by the court Iri 
the prenilses, and thé great caution to be obs'erved in deallng with a large 
amount of asiÉets In the hands of the receiver, in Whlch so many persons 
are interësted; noue of whom, wlth thé one or two exceptions above named. 
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hare been heard. It Is nevertheless unquestionably true that tmless some 
scheme be devised by which a homogeneous administration of the affalrs ot 
the association may be secured, and unless a plan of liquidating the affaira 
of tjbe défendant corporation can be devised whlcii, -whilst fair to non- 
borrowing stockholders and to creditors, wlU also appeal to borrowing mem- 
bers, and stlmulate a settlement of loans, the Interests of ail persons con- 
cemed In the association as stockholders, whether borrowing or nonborrow- 
ing, wIU be sacriflced, and the assets squandered to such an extent, ii^ ex- 
penses of a tedlous lltigation, that little, If anything, will be realized for 
any one, except creditors, whose clalms are not large In proportion to the 
probable value of the assets, and who ought, If the alïairs of the association 
be prudently admlnistered, to be pald off, and a handsome surplus left for the 
stockholders. I do not think It possible to read the pétition of the receîyer, 
and the foregoing statement of facts, without reaching the conclusion that 
the course suggested by the recelver, of allowing borrowing members in the 
association to settle thelr Indebtedness, after crediting it with such an 
amownt as may safely be flxed upon, as a distributlve share to hereafter 
accrue to said borrowing members out of the distribution of the assets of 
the corporation, is eminently wise, provlded It be possible to make such an 
allowance, without infringlng upon the vested rights of any one else In 
Interest 

I shall now conslder the rights and obligations of the différent creditors 
of the association, and of the varions classes of stockholders, and attempt to 
reach some scheme of liquidating the affairs of the association in the gên- 
erai manner suggested by the receiver In his pétition, and which will amply 
protect the rights and equities of every person In interest The process upon 
which the distribution of the assets of an insolvent building association is 
to be madé Is not altogether free from difflculty. One proposition is, how- 
ever, too plaln for discussion, to wit, that, as between outside creditors and 
stockholders, the former are first entitled to satisfaction of their demands, 
ahead of ail elaims based on stock holdings. See End. Bldg. Ass'ns (2d Ed.) 
p. 502, and authorities there cited. I shall therefore flrst consider the elaims 
of outside creditors, and thereafter of stockholders. Before taking up thls 
subject, however, it Is necessary to note that the New South Building & Loan 
Association was a peculiar corporation. In that from the very origin of the 
corporation Its stock and stockholders were divlded Into two différent 
classes, each enjoying rights and subject to obligations so entirely distinct 
from the other that the association was really a dual corporation. The rights 
and obligations of the holders of guarantee stock were so entirely separate 
and distinct from the rights and obligations of the holders of the other class 
of stock, known as "Séries Stock," that when certain bonds were to be 
Issued for the purpose of ralsing funds to complète an office building, whleh 
was to be constructed at the expansé of and for account of the guarantee 
stock, the bonds did not, upon thelr face, purport to bind the association 
itself, but only the guarantee stock. See findings of fact, supra (paragraphs 
2 and 3). It therefore becomes necessary to consider the two classes of stock 
entirely separate from each other, and to fix the rights and obligations of 
the persons interested in each elass of stock entirely independently of the 
rights and obligations of those Interested in the other class of stock. As the 
association and both of Its funds are amply solvent as to outside creditors, 
we are at least relieved of the considération of some very troublesome ques- 
tions which might arlse as to the rights of the creditors of the respective 
funds If the association were insolvent as to outside creditors. WIth thèse 
preliminary remarks, I take np the détails of the case. 

Rights and Obligations of Holders of Guarantee Stock, and of Creditors 
Having Claims against Guarantee Stock and Bxpense Fund. 
The capital stock of the corporation was by its charter dlvided Into tw«» 
gênerai classes, one consisting of one thousand shares, or one hundred thou- 
sand dollars ($100,000) in amount of stock, known and designated as "Guar- 
antee Stock," and the remainder known and designated as "Séries Stock." 
Ail of the guarantee stock was issued and full paid for prier to the appoint- 
ment of the reeelv» In thls cause. The funds ot the association were by Ita 
m F.--61 
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cHàttër aiVîaed into two pafts, known, respectively, as "Guarantee Stock and 
É&pfehsé Fund'' and "Séries Stock Fund," whlch funds -were by the charter 
âèclÉ:it«â to be entlrely Separate and distinct, the guarantee stock and ex- 
pétfàe ftma belonging and being attrlbuted to the guarantee stock, and the 
séries f uud 'to the sériés stock. The mannér In whlch the guarantee stock 
and expeiifee' fund was ïflàdé vp, and ail other necessary détails as to the 
guarantee Stock, Is given lia thé f oregolng flndlng of tacts. Paragraphs 3 
and 4i Otit of the amount lielonglng to the guarantee stock and expense fund 
the board <S£ dlreetors weréireqùlred to pay and Hauldate lall the operatiug 
ext)enées of the association, salaries of offlcers, commissions, compensation 
for Berriceç of evCTy klnd, and expenses Incident to printlng, advertlslng, 
statléiièry, ' and ail other expenses of the association, except taxes and 
licensés, rënt, and the cost of eoUectlng and transmlttlng of iaoneys to and 
from the hotte office. Buring the whole business llfe of the association the 
diffiereneé''bétwëen this stock and the séries stock was maintalned, and wheo 
the recèlyer was placed lii possession of the assets and affalrs of the cor- 
poration lié found the assets and liabilitles of the guarantee stock and ex- 
pense fUBd'Stàtéd upon the books of the association entlrely apart from and 
independe'ntly of the assets and liabilitles Of the séries stock. A statement 
of thosé assets" and' liabilitles Is herélnabove given. See paragraph 4 of the 
finding of facts, From that statement It wlll be seen that the only llablllty 
of thiï fund to outsiders Is an obligation of twenty-two thousand six hun- 
dred and élghty-llve dollars and twelve cents due to the Hibernia National 
B'ànk, whUst'the assois are given at one hundred and twenty-two thousand 
sis: iiundred and elghty-flve dollars and twelve cents ($122,685.12). As the 
olBce building cost over seveiity-five thousand dollars withln the past four 
years, I ttolnk It safe to assume that this fund is solvent, as to outside 
credltoTS, and that it is perfectly safe, upon this hearlng, tô ighore the outside 
crêditcffS of this fund. I reach this conclusion even Independently of the fact 
that thé buislde créditer the Hibernia National Bank holds obligations which 
upon tbelr face are obligations of the guarantee stock and expense fund 
alone; and not of the association. 

The tecélver, lil his pétition, avers that he Is Informed that the holders 
of Botoe of the guarantee stock clalm the right to participatè on the same 
tertns' wlth the holders of fuU-pald séries stock in ail the assets of the 
assoclatloni ahd that the distinction made between the tWo funds ceased 
to exlst ■Whén the association ceased to be a going concern. In vlew of this 
stktetiiiént In the pétition of the receiver, I deem it well to state fully the 
rlghts of iiie guarantee stoc^cholders under the charter. The charter of the 
assôCiattpn (article 7) expréssly provides that to the guarantee stock shall 
belohg àid be attrlbuted the entlre stock and expense fund, and to the 
séries stoëk Shall belohg and be attrlbuted the entire séries stock fund; 
that the two funds shall be képt entlrely separate and distinct; and that 
neithér ftttid shall havé'any part in or partleipate in earnings or proceeds of 
the other, èxcept as expréssly set ont In the charter. Thé guairantee stock 
and expetise fund Is to consist of the amount subscrlbed to the guarantee 
stock, of certain othér items named in the charter, and of ten cents per 
share per âùnuûi on each and every share of the séries stock that is sub- 
scribed for, payable out of the monthly Installments of seventy cents per 
share for séries stock, wheneyer paid, and one dollar per share per annum 
from ea,CH and every share of thé séries stock, after It has been paid for in 
full; until siich shates are liquidated. Wlth the exception of the daims of ten 
cents pér'ëhare per month, and one dollar per share per annum, last named, 
the guarantee stock has no clalm Whatsoever against the séries stocli fund, 
and the séries stock fund ha^ no clalm whatsoever against the guarantee 
stock fund, except for thepayment of the expenses of the association, ex- 
pressjy made payable ont ôf the guarantee stock and expense fund. From 
thèse provisions of the çhàrtèr; It seems to me perfectly clear that nelther 
of the tvirO) ftinds has any clalm whatsoever upon the assets of the other. 
Tnié'it Is that whiist the association was a going concern the guarantee 
stock ■jvas entitjed to a certaip payment from the séries stock; and so, on 
the fttttjêjp hand, tBie séries stock was entitled, in considération of thèse pay- 
ment8,'to hâve âïl salaries, commissions, ând compensatlëà for services of 
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eTery kind paid out of theguarantee stock and expansé fund. I do not deem 
it necessary for the purposes o£ this hearlng to décide what effiect the ap- 
polntment of the receiver and the winding up of the association bas upon the 
obligations of the séries stocli to pay the above-described monthly and 
annual dues to the guarantee stock and expansé fund, nor what the efCect 
of tbat winding up has upon the obligation of the guarantee stock and ex- 
pansé fund to pay the expenses of the association, for whlch that fund la 
liable under the charter. For the purposes of the présent hearing It is sufB- 
cient to say that the guarantee stock and expense fund has no claim upon 
the assets of the séries stock fund, and hence that the guarantee stock hold- 
ers may be ignored entirely In considerlng the application of the receiver, 
which application seeks the advice of the court as to settlement to be made 
wlth borrowing stockholders, holding séries stock, and liable as debtors to 
the séries stock fund. My conclusion upon the whole of this branch of the 
case Is that the guarantee stock fund may be entirely Ignored, In considerlng 
the application of the receiver, and I do so ignore it. 

Rights and Obligations of Credltors and Stockholders of the Séries Stock 

Fund. 

(a) Credltors. The credltors of the association whose rights mlght be 
affected by any order to be rendered by the court upon the application of the 
receiver may be dlvided into bondholders, scrip holders, and sundry credlt- 
ors. I shall first discuss the rights of the bondholders, and thereafter of ail 
the other credltors together. The bondholders hold bonds of the association 
to the amount of one himdred and thirty-four thousand flve hundred dollars 
($134,500), upon which the Interest aècrued and to accrue up to June 30, 
1900, amounts to an additional sum of thlrteen thousand four hundred and 
eighty-five dollars ($13,485), thus making a total of one hundred and forty- 
seven thousand nine hundred and eighty-five dollars ($147,985). Under the 
agreements under whlch the Manhattan Trust Company and the American 
Trust & Banking Company were constituted trustées, and under whlch cer- 
tain real estate securities of the New South Building & Loan Association 
were deposlted wlth sald trustées, it was expressly provided that the New 
South Building & Loan Association should hâve the right to wlthdraw any 
of the securities on deposit by it wlth the trustée of securities of. equal 
amount and slmilar character, or upon deposit of one hundred dollars ($100) 
in cash for each one hundred and twenty-flve dollars ($125) of said securi- 
ties, or upon surrender and cancellatlon of the bond itself. In vlew of the 
fact that Judge Shelby, In hls order dlrecting the trustée to deliver to the 
r«ceiver ail the real estate securities whlch had been deposlted wlth It as 
securities for the bonds of the association, directed that hls decree should be 
wlthout préjudice to, and with fuU réservation of, the rights of ail parties, 
and especlally of the holders of any bonds Issued under either or any of the 
agreements in the order referred to, and reservlng the rights of ail parties 
In respect to the assets or securities transferred to the receiver, and in vlew 
of the further fact that the bondholders undoubtedly enjoy prlority over ail 
the stockholders of the association, and also over ail other credltors upon 
the assets affected by the lien of the bonds, I belleve that the wisest and 
most unobjectlonable plan of settling with borrowing stockholders of the 
association, by compromise and amlcable adjustment, wlthout Infringing 
upon the rights of the bondholders, would be to authorlze and instruct the 
receiver to exercise the rights whlch the association Itself possessed under 
the trust agreements; that Is to say, to substitute one hundred dollars in 
cash for each and every one hundred and twenty-flve dollars of secm-ities 
whlch are affected by the lien of the trust agreements, and in référence to 
whlch the receiver may désire to effect a compromise wlth the debtors of the 
association. In vlew of the fact that the receiver has In his hands an amount 
of cash exceeding flfty thousand dollars ($50,000), this plan is perfectly feasi- 
ble, and will prevent any possible Injury or claim of injury to the bondhold- 
ers. In order to show how this plan would work, the master submlts the 
following example, assumlng for the présent that the suggestion of the re- 
ceiver be adopted by the court, and that the receiver be authorlzed and In- 
structed to allow borrowing stockholders thlrty-five per cent. (35%) of the 
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book value of the stock as aécertalned by the recelver; such allowance 1» be 
credited on the loah of the borfowlng stockholder, and consldered as an ad- 
■vanôe paynifeiit on account of the distrlbutlye share to accrue to the stock 
held by fitjch borrower. If the borrowing stockholder, owing one hundred 
and twëiity-five dollars ($125), npon a loan -which bas been deposited wlth 
the trustée for the beneflt of the bondholders, should désire to settle wlth 
the receiy«i* Ifi the manner suggested by the recelver, he would be reqnlred 
to pay elghty-one dollars and twenty-flve cents ($81.23), — ^that Is to say, sixty- 
five per éent (65%) of hls Indfebtedness; the remalnlng thlrty-five per cent. 
(35%) being allowed to hîm as an advance dlvldend upon his stock. The 
association, however, •When It was a golng concern, had no rlght to demand 
the returû of the obligation In question to It, except upon deposlt by It with 
the trustée of other Secùrltieô to the amount of one hundred and twenty-five 
dollars ($125), or of one hundred dollars in cash. The recelver, succeeding to 
the rîghts of the assoclatloài "would çertalnly bave rlghts at least equal to 
those of the association, and could thérefore demand possession of the notes 
or other- papers given in évidence of the obligation of the borrowing stock- 
holder,' provided he should pay one hundred dollars (ÇiOO) to the trustée. 
The niaster suggests that the recelver exercise thls rlght by depositing to 
his crédit, as receiver in this cause, in the American Trust & Banking Com- 
pany of Atlanta, Ga., pursuant to the order of Judge Shelby of date July 
31, 1899. of ail sums whlch may be received by hlm in amicable adjustment 
of any of the indebtedness pledged by the New South Building & Loan Asso- 
ciation to the American Trust & Banking Company of Atlanta, Ga., as trus- 
tée, and by further depositing to hig crédit, as receiver in this cause, in 
said American Trust & Banking Company of Atlanta, Ga., such an amount 
as wUl, together wlth the amounts realized f rom the amicable adjustment of 
said Indebtedness, make a total of one hundred dollars ($100) for every one 
hundred and twenty-flve dollars ($125) of Indebtedness adjusted. If this 
course be pursued, it is évident that ho bbndholder will bave any rlght to 
complain, and the total amount of cash requlred to redeem a sufflcient 
amount of securities to reallze the total amount of the bonds and Interest to 
June 30, 1900, would be tvventy-seveli thousand three hundred and seventy- 
seven dollars and twenty-three cents ($27,377.23). The master thérefore flnds 
that the plan of amicable adjustment wlth borrowing stOckholders suggested 
by the receiver may be adopted wlthout Impairing or afifecting any rights 
of bondholders, provided the receiver be instructed, whenever an adjustment 
ig effected wlth any borrowing stockholder whose indebtedness to the associa- 
tion bas been bypothecated wlth the trustée of the bonds, then and In that 
efveut to deposit with the American Trust & Banking Company of Atlanta, 
Ga., the proceeds of any such amicable adjustment, together wlth such an 
amount, to be taken from'tbe gênerai fuhd of the receiver, as wlll, together 
wlth the amount received frbm such amicable adjustment, make a total of one 
hundred dollars ($100) In cash for eivcry one hundred and twenty-five dollars 
($125) of hypothecated sèouirities extlngulshed by amicable adjustment. The 
other class of creditors of the association to be consldered are scrlp holders. 
Inasmuch as thèse soripi holders are nierely gênerai creditors, having no 
jhypotheeary rlght» upon any of thé securities of the association, the master 
flnds that the court having the association before it as a défendant in this 
cause bas the sairae rlght, through its receiver, to amicably adjust and com- 
î)romlse claims of the association, as the association Itself would bave had if 
it were still a goteg concern; and the master thérefore flnds that, if the ad- 
justment suggested by the receiver be found by the court to be reasonablé 
and fair, therelsinàreason why such adjustment should not be made, regard- 
less of the existeœce of scrlp holders of the association. "What bas been 
statèd in ref«-enoe to scrlp holders Is also applicable to thô few other credit- 
ors of the association. 

(b) Stockholûe*s"of Séries Stock Pund. In discusslng the rlghts of the 
varions stocfcholders of this class, and the question whether or not the settîe- 
ment proposed by the receiver is f air to the nonborrowing stockholders, at 
the same timé that it lessens the burdens Of the borrowing stockholders, It 
to Important to note brlefly the nature of this corporation, the rights and 
obligations resulting from the contract bétween borrowing members and the 
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association, and the effect of the dissolution of the corjwration, or Its 
équivalent, upon the dutles of members and the obligations of borrowlng 
members. There bas been a very considérable number of cases bearlng 
upon tbese questions, and there are at least two text-boolis which hâve been 
written upon the Lavsf of Building Associations which discuss thèse subjects 
at length, to wit, Thompson on Building Associations and Endiieh on Build- 
ing Associations. From thèse books and f rom the authorities I think It safe 
to lay down the follovrlng brief statement of the law applicable in the prem- 
ises, to wlt: A building association Is a private corporation for gain, formed 
for sueh time as may be permitted by the laws under which It is incorpo- 
rated, for the accumulation, from flxed periodical contributions of its share- 
holders in payment of the stock subscrlbed by them, the penalties for their 
nonpayment, and the profits upon their investment, of a fund to be applièd 
from time to time in accommodating such shareholders with loans or ad- 
vancements, primarily for the purpose of acquiring the f ree possession of real 
estate or constructing dwellings, or both, under terms and régulations pre- 
scribed by law or by the charter and by-laws of the association, upon princl- 
ples of strict mutuality and equality of beneflts and obligations, with the 
effect of extinguishing the liability incurred for such loans and advance- 
ments simultaneously with the termination of the shareholder's periodical 
contributions upon stock hjld by him in the association; the object of the 
latter being completed wben the fund raised Is sufflcieut to distribute to each 
member the par value of ail shares subscribed by him, and held wlthout 
loans, and to extinguish ail loans held by shareholders. See End. Bldg. 
Ass'ns (2d Ed.) § 16. "When a member of a building association becomes a 
borrower, his original contract with the association, and that of tHe latter 
■with him, together with the rights and obligations resulting therefrom to 
each, respectively. continue in force intact, except in such minor détails, not 
affecting the membership of the borrower in which they may hâve been 
varied by the conditions of the new contracta entered into by both parties, 
whether expressed or implled. On the part of the borrower this new con- 
tract may, in gênerai, be said to embrace the following essential features: 
(1) The member agrées to reeeive the advancement from the building asso- 
ciation, and to allow it, for the privilège of the préférence, a certain stipu- 
lated price, premium, or bonus. (2) He undertakes, and gives security in 
support of the uudertaking, faithfully to perform, to the termination of the 
society's existence, or the running of a séries, ail the requirements of its 
constitution and by-laws relative to stock payments or dues, fines, and other 
charges upon and In respect of the shares held by him (which, as a rule, he 
pledges to the society as collatéral security), and to be liable for and dis- 
charge ail proper dues, assessments, contributions, and charges arislng upon 
them in the same proportion and in the same manner as the rest of tfie 
members, and in addition to make a flxed periodical payment by way of In- 
terest on his loan, elther by that name, or In the way of a stlpulated Increase 
in the regular dues corresponding with the interest upon the loan. (3) He 
agrées that upon the termination of the society, when its assets shall be- 
come distributable, It shall appropriate the proportion thereof aceruing to 
such of his shares as were advanced. to him to its own reimbursement and 
the payment of the premium bid, if the society runs its full course, or to Its 
reimbursement merely If it be prematurely dissolved by reason of insolvency. 
(4) He agrées that in case of his failure at any time to perform the contlhu- 
Ing conditions of his undertaking for a certain period, or for sueh remissness 
In the payment of dues, etc., as would be ground of forfeiture of his shares 
as a member, the society shall be absolved from the necessity of waiting un- 
til the period of dissolution for Its payment, but shall hâve the right to de- 
mand and recover it from him at once, Includlng in the debt not only the 
amount actually loaned, but ail the payments and charges which may law- 
fully, under his obligation as member and borrower, be demanded from him, 
and also, In case of falIure of the association and a winding up before Its 
purposes are accompllshed, to make settlement at once for what may be 
found due from him to it. The building association, in its tum, assumes 
certain corresponding obligations towards the borrower: (1) It agrées to 
perform, so far as he is concerned, the purposes of Its incorporation, and to 
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permit him, so long as he does his share, to participate In the beneflts and 
advantages of It. (2) It agrées to Jet hlm hâve the, use of the money ad- 
vanceot during the contlnuance of thè scwlety's légal Ufe or the nmning of a 
séries, provlded he Uves up to the ternis of hls undertaldng. (3j In the 
meanwhlle It is to receive and Invést; the payments made by hlm, both as 
dues and as or In lieu of Interest, In the same manner as those of other mem- 
bers, and as part of the common fund. (4) Flnally, upon the wlnding up of 
the concern it Is to aecount to hlm for such proportion of the whole accumu- 
lation as may be coming to his share, rétalning so much as may be necessary 
to cover hls proportlonate share of the losses and expenses, and applying the 
balance to the liquidation of hls debt, Includlng the actual advance, interest, 
Unes, and premium, accordlng to hls undértaklng, and thereupon canceling 
his s^curltles." See End. Bldg. Ass'ns (2d Ed.) pp. 116-118. Upon the 
efEect of dissolution or Its équivalent upon membership dutles and borrow- 
ers' obligations, Mr. EndUch states the law as foUows: "A dissolution, 
strlctly speaking, of the association, of courge, at once putting an end to ail 
Its çorporate business, tei^lnates the liability of members to continue the 
prescribed regular stock payments. Where that dissolution occurs in the 
contemplated course of events, no serions question can arise as to its efCect 
upon tSç rlghts Or dutles of any class of members. But where It occurs pre- 
matiarely the case is différent. For the purposes of discussion of the ques- 
tions théii: arlslng, no distinction need be made between a dissolution prop- 
erly siàâ tëchijically so called, and one practically resulting from the agree- 
ment of ihënibers or the Insolvency of the association. In every case the 
efEect li^on the members is to stop at once any liability for f urther regular 
stock payna'ènts. And this applies èqually whether such members be merely 
Inveâtpirs or also borrowers. 'The liability to pay monthly dues or fines, or 
Interest on the amount advaneed, eahnot extehd beyond the existence of the 
aSsoclAtipii.' And the reason Is obvions. The advance made to the mem- 
ber bj" tfie building association is not a naked loan of money, to be retumed 
dollai? for dollar. Part of the considération of the contract which the bor- 
ro-wçp entèred Into upon recelving the advance was the Interest he retained 
as a tnembter In the accumulations of Its business, and the prospect, by means 
of tiiik Interest, to be enabled not bnly to lay by, through a long period of 
tlmè, smalï sums towards the day of repayment, but also to enjoy during 
that, t)eriod, the profits YThlch such small sums would, when the course of the 
soclèty -was çëlnpleted, haye earned, making his crédit sulficient In bulk to 
tfe set off agalnst his liability to the association and extingulsh the same. 
The lehgth of tlme thus allowed him for the extlngulshment of his debt, and 
th^ additions Wlth the aid of which hls periodlcal payments, by being con- 
stantly employed In produclng revenues (thèse revenues agaln being In- 
vested, and so on ad Inflnltum), would swell to the sum total of his obliga- 
tions to the soiclety, are material éléments in preventing hls undertaking as to 
ptenilums, fines, etc., f rbm' provlng extremely oppressive. If not ruinons. 
The mode oï j^ayment. In other words, Is an essential part of the contract. 
The dissolution of the bulldlhg association necessarily puts an end not only 
to its capaclty to recelve froin tlme to tlme hls small payments, but also to 
the posslbiUty of thelr belhg tumed to aecount for hls benefit l)y means of 
the System pf investment and relnvestment pecuUar to the building associa- 
tion 'scheme. The main f eature whlch bas made hls undertaking bearable, 
and in reliance upon whlch he bas been induced to assume its obligations, 
is thus taken away, and It foUows as an inévitable conséquence that he can- 
not be held to its précise tenns. Hls duty to make regular stock payments 
(a dùty Inclient to membership only) ceases; for the stock Itself is destroyed, 
thère being Sqo longer a corporation as whose stock it can figure, and the 
membership dles with tl>e corporation. So far as the mortgage was given 
to Insure the performance of thls membership duty, the obligation Is abro- 
gated by th.ë destruction of the stock and the soclety. The imposition of 
fines (a spé'clés of llquidated damages due the soclety, under Its system of 
mutuallty, for the neglect of a membership duty) must of necessity fall 
away when the membership is gone,-— ■When there is none who can justly 
clailia the damages, and when thelr exaction would be nothlng more nor less 
than the enfoircement of penaltles not countenanced by the law. The agrée- 
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ment to pay a premium for the loan, Justlfled upon the basls of strict 
mutuality, and bearable by reason bt the length of time allowed for its liq- 
uidation, and by tlie fact that it would, aceording to tlie status and intent 
of tbe contract wlien entered into, be in part made up by profits upon tlie 
stock payments and interest discharged by tbe borrower during the projected 
continuance of the association, as well as by similar payments made by 
other borrowers during the like period, and the gains and accumulations of . 
the entire corporate business to the day of its contemplated terminatlon, 
must, when that mutuality is taken away, and ail the other éléments em- 
braced in the terms of its assumption removed, fail for want of a proper 
considération. At least, It falls in part. The duty of the borrower, as a 
member, ratably to contribute to the debts and losses of the corporation, re- 
mains. That arises on considérations independent of those relating to his 
indebtedness, but, as bas been seen, It is enforceable under and by means of 
the obligation glven by him as a debtor. In endeavoring to formulate a rule 
which shall do exact Justice to ail the parties, in view of the considérations 
stated, the courts hâve not arrived at altogether uniform results. On one 
point there seems to be a gênerai concensus, although the distinct enunciation 
of the princlple is only of very récent date. It is this: That upon prématuré 
dissolution pf the association the advanced members may be compelled to 
pay forthwith the balances due from them on their securities, although the 
latter be given in terms only for the payment of installments. Just how 
those balances are to be made up, however, is a question upon which there 
bas been a diversity of opinion." See End. Bldg. Ass'ns (2d Ed.) pp. 515-519. 
After statlng the law as above, Mr. Endlich lists the cases showing the dif- 
férent views which hâve been expressed by différent courts. X deem it un- 
necessary to state the results reached by différent courts in différent cases, 
but respectfuUy subniit that as satisfactory and clear a statement of the 
princîple which should apply in this case as can be found anywhere is given 
by Judge Grosscup in the case of Towle v. Society (0. O.) 61 Fed. 446. In 
that case Judge Grosscup says: "The question reduces itself to one of sim- 
ple equity and fair play. The inability of the association to prôceed to its 
expected terminatlon by reason of the impairment of its collectible loans is 
attrlbutable alike to each stockholder. The ofBcers of the association are 
their agents, and the results of their investments are alike the fortune or 
misfortune of each stockholder, whether it be borrower or nonborrower. 
When a condition thus brought about justifies a court of equity in peremp- 
torily terminating the career of the association, the adjustment should be 
made as near upon the Une of what would take place if the association lived 
ont its life as possible. I can think of no fairer rule than to regard the nor- 
mal life of the association as eight years, and to look upon each year short 
of that period as an aliquot portion thereof. This would give the borrower 
crédit for such premium as the number of years, or fractioual parts thereof, 
unlived by the association, bear to the whole period of its normal life of 
eight years. To that extent the premium is unearned. For the period al- 
ready past it has been eamed. It is true that the borrower migbt not bave 
bid the premium if he had foreseen the prématuré death of the association; 
but neithér would his fellow stockholders, with a like foreknowledge, bave 
contrlbuted their installments. The misfortune of the one is not greater 
than that of the other. If the borrower were to be credited with the entire 
premium, the taking of ptossession of the assets by a court of equity would 
immediately reduce the already impaired assets by the amount of the aggre- 
gate premiums. It might easily be that tbe intervention of equity near the 
close of the eight years would, under such circumstances, be a positive boon 
to the borrower, by incidentally deducting from the loan a large percentage 
of the principal. The temptation and uncertainty thus introduced ought, if 
possible, to be averted." 

I bélieve that the atwve gênerai statement of the law applicable to this 
case is sufficlent for the piu-poses of the présent application. It may, how- 
ever, be well at this point to state that the question whether or not the 
premium cha,rged by a building association upon the loan to one of its mem- 
bers Is to be considered as in the nature of an additional interest, affecting 
the whole transaction with à taint of usury, is one upon which there Is'a 
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wlde divergence of Judlclal; opinion. The décisions upon thls subject are 
caççtjifly listed and analyzed by Mr. EndUch in hls work from which we bave 
al^eaiîy quoted (2d Ed. pp. 292-327). iAfter revlewing ail the autborities, be 
réacbes a conclusion wbicb I beljieTè to be correct, and as follows: "An 
examlnatlon çf tbe forégoing décisions -would seem to justlfy thé conclusion 
that the clear welght of judlclal aùttjôrlty déclines to look upon tbe trans- 
action between a building association and its advanced member as constl- 
tuting^ IpaOi pure and simple, At thé same time tbe confllct between those 
décisions eniphasizes the Impossibility of declarlng tbat transaction a mère 
deallng in ipartnership funds, to the total iescluslon of the Idea of a loan. 
The trutti. çân lie In nelther of the extrêmes represented. It may perbaps be 
found niost nearly accurate t* say that the transaction Is a loaii, the terma 
of whlch ait:è so vltally aSectèd by the debtor'S membershlp relation to the 
créditer Society, in the source and profita of -whlcb tbe debtor bas blmself 
such a , substantlal Interest, and. the estent of hls ultlmate llabllity upon 
which la 80 contingent and ùncertain at the tlme of Its creatibn, tbat It is 
lmpos!^ibïé to apply to it, in its essential features, the rules of common or 
statute law deflning the Umlts of what may be bindingly assumed and law- 
fully exàctéd in ordinary transactions of borrowing and lendlng." For tbe 
purposes df thls hearing, I may add that the suprême court of Louisiana bas 
allgned Itself wlth those courts holding that the premlum is not to he consid- 
ered as afiectlng the contract With nsury. In Homestead Co. v. Llnlgan, 46 
La. Ann. 1118, 15 South. 368 et seq., the court (page 1129, 46 La. Ann., and 
page 373, l6 South.), says, "There was from the first an élément of uncer- 
tainty In tbe contract, excludlng questions of an exclusive loan and usury." 
To the s^me eflfect Is the case of Richard v. Association, 49 La. Ann. 481, 21 
South. 643. It should also be borne in mind that every contract made by 
thls assçciatlon with its borrowers expressly provided tbat ail moneys due 
from Bitpckholder to the association, or due from the association to the stock- 
holder, :shpuld be due and payable at the home office, New Orléans, La. 
Thls elause, under gênerai prlnciples of law, unquestionably made the con- 
tract ai Louisiana contract, govemed by the laws of the state of Louisiana 
on th«!:, subject of usury. If express autbority be required to sustaln tbia 
proposition, I leed only refer to the case of Andruss v. Association, 36 G. C. 
A. 336, 94 Fed. 575, wliere .the court of appeals for thls circuit expressly held, 
through Judge Shelby as its organ, that contracts of this character are not 
usurious, if yalid under the laws of the place of performance. I therefore 
ooneludetnat none of the contracts of thls association with Its borrowing 
stockholders are tainted wlth usury. This conclusion is assumed by the 
receiver tp be correct in the tableau wbicb be bas prepared, showing the 
State of the accounts between the' association and each and every one of its 
stockholders. Even If thls conclusion should perchance be Incorrect, It 
would foUpw. that tbe settlement by borrowing stockholders of their indebl- 
edness upon the terms proposed by the receiver would be ail the more ad- 
visable. In the Interest of the trust fund in the hands of the court. Tbe 
receiver bas, in the document marked "Eeceiver 42," given the amounts due 
by each and every stockbolder to the association, or by the association to 
such stockholders, and he bas explalned In hls testimony tbe method adopted 
by hlni In statbig the accounts between stockholders and tbe association, 
which njethod I belleve to be f air and équitable, and to fuUy conf orm to the 
views expressed by Judge Grosscup as to tbe gênerai prlnciples to be fol- 
lowed In winding up associations, sirnilar to the one before the court I 
therefore flnd, as my conclusion of law In the promises, and practlcally in 
the language of Judge Grosscup, that the question In this case is one of simple 
equity and fair play. The Inability of the association to proceed to its ex- 
pected ternilnatlon, by reason of the impairment of Its collectible loans, Is 
attrlbutable alike to each stockholder. The offlcers of the association are 
their agents, and the results of their Investments are alike the fortune or 
mlsfortune of each stockholder, whether he be borrdwer or nonborrower. 
This condition justifies thls court, asi a court of equity, in peremptorlly ter- 
minating thecareer of the association, and In adjusting the relative righta 
of the varlpTis persons Interested upon the most équitable basis attalnàble; 
that la to sas, by asceirtatning and fixlng the amount now due by each and 
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every borrowing stockholder to the association, Includlng In the amount bor- 
rowed by such stockholder ail Installments due by hlm upon hls stock, ail 
interest due upon loans, ail premlums, Insurance, taxes, or other charges 
and expenses due and equitably chargeable to such stockholder at the date 
when the receiver was appolnted; by further ascertaining the amount of the 
distributive share of such stockholder In the assets of the association; and 
by demanding from ail of the stockholders of the association who may, un- 
der an adjustment of aceounts upon the basis aforesaid, appear to be debt- 
ors of the association, the amount due by them, and paying to ail stockhold- 
ers who, as the resuit of such an adjustment of aceounts, may be creditors 
of the association, the amounts due to them. It is évident, however, that 
the distributive share of the stockholders in the assets of the association 
cannot for the présent be definitely and finally fixed, as It must be affected 
by the successf ul or nonsuccessful administration of the receivership in this 
cause. In view, however, of the expense, delays, and annoyance of lltiga- 
tion, as also the expense of admlnistering and disposing of the real estate 
mortgaged to the association, in the event that foreclosure should become 
necessary, I deem it unquestionably wlse and politic to allow borrowing 
stockholders to settle their indebtedness to the association at the figures due 
by them, and as calculated by the receiver in the tableau filed by him, and 
marked "Receiver 42," flrst crediting the amount so due with a dividend of 
thirty-flve per cent. (35%) upon the value of the certlficate or certiflcates of 
stock held by such stockholder or stockholders, which value Is also shown 
in said document "Receiver 42." I need not add that this recommendation 
applies only to those stockholders who may settle their aceounts upon the 
basis suggested without litigation, and within a reasonable delay. As tO 
stockholders who may reslst the elaims of the receiver, and who may not 
by prompt payment justify concessions, there is neither any légal nor équi- 
table justification for any action by this honorable court entitling them to a 
dividend out of the assets of the association, except in due course of admin- 
istration, and at the same time that nonborrowing stockholders receive their 
dividends. The gênerai views above announced will be more clearly and 
exactly statcd in the draft of order hereinafter given. 

In conclusion, I respectfully recommend that this honorable court do, after 
due proceedings had, enter an order in this cause substantially as follows: 
The receiver in this cause is hereby authorized and instructed to deal with 
borrowing members of the défendant association at this stage of the pro- 
ceedings as follows, to wit: First. He shali at once demand of ail borrow- 
ing stockholders of the association the amounts due by them to the associa- 
tion for installments, interest, premiums, Insurance, taxes, and any other 
charges and expenses, as per tableau prepared by the receiver, and marked 
"Receiver 42," filed in this cause on the 16th day of February, 1900, with the 
master's report, also filed on said day; and he shali accompany his demand 
with a copy of this order. Second. To ail borrowing stockholders who shali, 
within sixty days after the date when said notice shali hâve been mailed or 
delivered to them, adjust and settle in cash their indebtedness to the associa- 
tion, the said receiver shali allow a crédit to be imputed upon said indebted- 
ness of thirty-flve per cent. (35%) of the value of the certlficate or certifl- 
cates of stock owned by such borrowing stockholders, as per said tableau 
marked "Receiver 42," as aforesaid; said allowance or dividend of thirty- 
flve per cent. (35%) being allowed to such stockholders as may so amicably 
adjust their indebtedness to the association in anticipation of the distributive 
share which may ultimately corne to them as stockholders. Upon the pay- 
ment of their indebtedness by borrowing members upon the basis afore- 
said, ail indebtedness of such borrowing members to the association shali 
be cançeled and extinguished, and ail notes or other securities of such stock- 
holders held by the receiver shali be surrendered to them, but said stockhold- 
ers shali retain their right to participate in any distribution of the assets of 
the association after a like dividend of thirty-flve per cent. (35%) of the 
book value of the stock shali flrst hâve been paid to ail other stockholders. 
Third. The said receiver is hereby authorized and Instructed immedlately 
after tho expiration of said term of sixty days allowed to said borrowing 
stockholders to avall themselves of the method of amlcable adjustment and 
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settleflBeat ftforesaid tp proqeed by foçeclosure or other proceedlnga to col- 
let, aUaatpunts due from boç^wîng stockholders who shall haye failed to 
availtUemsielves of sald oflfer; and said receiver is hereby autborized to 
©mployjaU counsel necessary, and to Incur àll expenses neeessary, for tbe 
pwrpQse of coUecting the claims due by sajd borrowing stockholders. The 
sald b<>rrowing stockholders against -whoni it may be necessarj' to instltute 
any.Usgalproceedlngs shall, notbé entltled to any advance payment on ac- 
oouiit pf fte distrlbutlTe share pif the stock held by them, but shall await a 
distiE^butipili pf the assets ofthie association in due course of administration 
by thift coiirt. The court, howéver, reserves the right of separately consid- 
ering and acting upon the case of any borrowing stockholder or stockholders 
who jnay not accept the adjustment of accounts between themselves and the 
assoelation within sald sixty days, and of rendering such order in each case 
as may be légal and équitable. Fourth. Whenever the receiver adjusts any 
of the indebtedness pledged by thé New South Building & Loan Association 
to the American ï'rust & Banking Company of Atlanta, Géorgia, as trustée, 
and in accprdance with the térins pf this prder, he shall deposlt to his crédit, 
as receiver in thls cause, in sâid American Trust & Banking Cîompany of 
Atlanta, Ga., ail sums whlch may b« recéived by him in amicable adjustment 
of any such Ind^bteduess, together with such further amount as wlll, together 
with the amounts realized from the amicable adjustment of said indebted- 
nesB, make a total pf one hundred dollars ($100) for every one hundred and 
twe^ty-five dollars ($125) of indebtedness adjusted. It is further ordered 
that ail costs pf thèse proceedings be taxed agalnst the trust fund la the 
hands of the receiver in this cause. 

AU of which is respectfully submitted. 

The foregolng report was by the master submitted to ail of the parties 
who appeai'ed at the hearlng before him, to wit, to the complainant and to 
the receiver, through Joseph P. Blair, Esq., thelr solicitor, who flled no 
exceptions , to sald yeport with. the master, and to Mrs. Nonie M. Chase, 
through Solomon WolfE, Esq., lier solicitor, who flled exceptions to sald re- 
poijt witii the master, which exceptions are, with thi» report, retumed into 
court 

' Jos. P. Blair, for complainant and the receiver. 
Solomon Wolff, for Nonie M. Chase, a borrowing stockholder. 

Decree upon the; Report of Spécial Master E. B. Kruttschnitt, Filed 
Herein on February i6, 1900. 

PARLANGE, District Jùdge. This cause having corne on to be 
heard at this term upon the report of E. B. KRUTTSCHNITT, Esq., 
appointed spécial master in this cause, to whom was referred the peti- 
tioil bf JohnstôH Armstrong, receiver herein, filed on October 25, 
1859, by order of référence herein éntered on October 31, 1899, and 
upon the pétition of the said receiver to confirm said report, and upon 
thé' exceptions of said report by Mrs. Nonie M. Chase, a borrowing 
stoctkholder of the défendant associaljtoh", and was argued by counsel, 
aiiij, thereupon,, ùpon considération' théreof, it is now ordered, ad- 
jufiged, and decreed that the report of said spécial master be, and it 
18 hereby, approved and confîrmed, except as to the form of the 
oréfer recoifhriifendéd by the said master, which is modified as herein- 
aft^r 'prdvideci.;; It is açcordingly ordered, adjudged, and decreed 
that the receiver in this cause is hereby authorized and instructed to 
dëal with borrowing members of the défendant association at this 
stâg^ oîf the ptët^edings as follows, to wit: First. He shall at once 
dèijiariiiaïalï'^Offowing stockholders of: the association the amounts 
due by them; to the association for installments, interest, premiums. 
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însurance, taxes, and any other charges and expenses, as per tableau 
prepared by the receiver, and marked "Receiver 42," filed in this 
cause on the 16th day of February, 1900, with the master's report, 
also filed on said day, with further stipulated interest on the amount 
borrowed until paid or settled as herein provided; and he shall 
■accompany his demand with a copy of this order. Second. To ail 
borrowing stockholders who shall, within 60 days after the date 
when said notice shall hâve been mailed or delivered to them, adjust 
and settle in cash their indebtedness to the association, the said re- 
ceiver shall allow a crédit to be imputed upon said indebtedness of 
35 per cent, of the value of the certificate or certificates of stock 
owned by such borrowing stockholders, as per said tableau marked 
"Receiver 42" as aforesaid; said allowance or dividends of 35 per 
cent, being allowed to such stockholders as may so amicably adjust 
their indebtedness to the association in anticipation of the dis- 
tributive share which may ultimately come to them as stockholders. 
Upon the payment of their indebtedness by borrowing members 
upon the basis aforesaid, ail indebtedness of such borrowing mem- 
bers to the association shall be canceled and extinguished, and ail 
notes or other securities of such stockholders held by the receiver 
shall be surrendered to them ; but said stockholders shall retain their 
right to participate in any distribution of the assets of the associa- 
tion after a like dividend of 35 per cent, of the book value of the 
stock shall first hâve been paid to ail other stockholders : provided, 
however, that each borrowing member so receiving said anticipatory 
dividend shall thereby obligate himself to return to the receiver, on 
demand, any excess of said dividend over the amount of dividend 
which on final liquidation shall be found to be due to the stockhold- 
ers of the said association. Third. The said receiver is hereby au- 
thorized and instructed, immediately after the expiration of said 
term of 60 days allowed to said borrowing stockholders to avail 
themselves of the method of amicable adjustment and settlement 
aforesaid, to proceed by foreclosure or other proceedings to collect 
ail amounts due from borrowing stockholders who shall hâve failed to 
avail themselves of said ofïer ; and said receiver is hereby authorized 
to employ ail counsel necessary and to incur ail expenses necessary 
for the purposes of collecting the claims due by said borrowing 
stockholders. The said borrowing stockholders against whom it 
may be necessary to institute any légal proceedings shall not be 
entitled to any advance payment on account of the distributive 
share of the stock held by them, but shall await a distribution of the 
assets of the association in due course of administration by this court. 
The court, however, reserves the right of separately considering and 
acting upon the case of any borrowing stockholder or stockholders 
who may not accept the adjustment of accounts between themselves 
and the association within ôo days, and of rendering such order in 
each case as may be légal and équitable. Fourth. Whenever the 
receiver adjusts any of the indebtedness pledged by the New South 
Building & Loan Association to the American Trust & Banking 
Company of Atlanta, Ga., as trustée, and in, accordance with the 
terms of this order, he shall deposit to his crédit, as receiver in this 
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cause^ in said American Trust & Banking Company of Atlanta, Ga., 
al| sums which raày be recejved by him in amicable adjustment of any 
silch indebtedness,- together with sbch further amount as will, to- 
gether with the amounts realized from the amicable adjlistment of 
said indebtedness, make a total ôf$ioo for every $125 of indebtedness 
adjusted. It is further 'ordered that ail costs of thèse proceedings 
be taxed against the trust fund in the hands of the receiver in this 
cause. 



MINNESOTA & M, LAND & IMPROVEMENT CO. v. CITY OF BILLINGS 

et al. 

(Circuit Court of Appe^ls, Nlnth Circuit October 21, 1901.) 

No. 005. 

1. Municipal Corporations— Spécial, Àssessmbnts— Constitution alitt. 

Aclty charter whlch authorizes the councll, In maklng a public Im- 
pFovement, to ereate an Improvement district wàich shall Include only 
SBCh property as will : be benieflted by the improvement, and to assess 
ail or a portion of the cost of such improvement upon the property 
wlthln the district In proportion to the area of the lots, and which also 
provides for a hearlng to be given upon notice to conslder objections to 
the assessment, Is not In violation of the constitution of the United 
States, asdeprlvlng owners of their property without due process of law, 
by requlring the assessment to be madei wlthout référence to beneflts. 

8. 8amb— Construction of Chàetsir— Création op Improvement Districts. 
Undei: the charter of the city of Billlngs, Mont, as amended in 1893, 
authortzlng the councll to "ereate spécial improvement districts wlthln 
the elty, designatlng the dame by number, and to change the boundaries 
of saià district from tlme to time," the city bas power to ereate districts 
^qminensurate with the iimprovement to be made; and, where the im- 
pjrpveiBent will beneflt the entlre city, It may include the entlre city in 
à sliglè district to be assçssed for the cost of such improvement. 

8. Samb— tifFLiBD PowEBS— Extension op Dkains beyond City Limits. 

A City whleh Is aùthorizéd by Its. Charter to construct sewers and 
dralils, and to do ail other' acts which may be necessary for the promotion 
ot h^lth and to preverit the spread : of contagions dlseases wlthln the 
citjf) lias power, In construçtlpg a gênerai System of drainage, to extend 
the sàme to a propqr outlet W'thout the limits of the city. 

4 Samb— Objections TO Spécial Àssbssments—Waivbk. 

Where by the charter of. a city the authority to levy assessments for 
Impro-^eélerits was limited tb land which had been subdivided into lots 
and bloeïfs, and also pro^lded for a héiarlng at which objections to any 
ImprOvetaent or assessment should be heard and consldered, a lot owner 
cannofc object to the validity of an assessment on his property because 
unpl^tted property was not assessed, wheu he made no objection on that 
grouHd b^foré the assessment was retàde. 

6. Stàtutbîs— Ai^ENbÀTORî AcTB— Valibitt and Bffbct. 

TJnder the constitution of Mbntana, and Pol. Code, ?292, relating to thi> 
effect of amendments to statutes, an amenda tory statute will be upheld, 
ttaough It purports to amend a statute which had previously been 
amended,, aud where it covers the entlre subject-matter the prevlous 
amendment Is repealed by implication, if not in terms.i 

Ross, Circuit Judge, dlssenting. 



1 AmehdïÉent of amended, repealed, or Invalld statutes, see note to J'ence 
Oo. T. Boyce, 44 0. C. A. 590. 



MINXESOTA & M. LAND & IMPROVEMEJÎT CO. V. CITY OF BILLINGS. 973 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. 

The appeliant was the complainant In a bill brought against the appellees 
to restrain the city ot Billings from enforcing a spécial tax which by an or- 
dinance of the city had been levled and declared a lien against the complaln- 
ant's property. ïhe bill allèges that the appeliant was the owner of a 
large number of lots within the town site of the city of Billings, and that 
that city, which is a municipal corporation of the state of Montana, created 
imder and by vlrtue of an act of the législative assembly of the terrltory of 
Montana entitled "An act to incorporate the city of Billings," approved 
Marcli 10, 1885 (Laws 1885, p. 147), did, by resolution adopted and passed 
by its city council and approved by the mayor of said city on July 13, 1893, 
set apart, create, and establish as an improvement district, deslgnated "Im- 
provement District No. 1," ail of the territory embraced within the corporate 
limits of the city, and that thereafter, by an ordinance adopted and passed 
by the sald city council and approved by the mayor on July 14, 1893, entitled 
"An ordinance providlng for the payment of the expense of improvements in 
improvement district No. 1, and prescrlbing the manner of proceeding there- 
in," a tax of $2.70 was assessed upon each and every lot of the area of 25 
by 140 feet within said Improvement district No. 1, and a propôrtionate 
amount upon each fractlonal part of a lot, which ordinance proceeded to 
prescribe the manner of assessing, levying, and collecting said tax. The 
bill sets forth the steps taken to collect and enforce the payment of the tax, 
and allèges that the appellant's property is about to be sold in such pro- 
ceedings. It allèges, also, that the tax was illegally and wrongfully as- 
sessed and levled upon the appellant's property; that sald spécial tax was 
levled for the purpose of creating a fund to construct drainage ditches within 
the said district and extending beyoud the corporate limits of the city; that 
the construction of said ditches is not authorlzed by any provision of the 
charter of sald city or any statute applicable thereto; and that the création 
of said Improvement district was beyond the corporate powers of said munici- 
pality. Upon the issues created by the answer, and upon the proofs taken, 
the court found the equities to be wlth the appellees, the défendants therein, 
and dismissed the blU. 

E. N. Harwood, for appeliant. 

John B. Clayberg and M. S. Gunn, for appellees, 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The validity of the proceedings whereby the spécial tax was levied 
by the city of Billings is challenged upon several grounds, one ôf 
which is that the statute which authorized the samè violâtes the 
provision of the constitution of the United States which prohibits 
any state from depriving any person of property without due pro- 
cess of law, for the reason that it permits the exclusion of the con- 
sidération of the benefits of the improvement to the property which 
is to bear the burden thereof. The statute (section 440g) provides 
that the city council shall enact by ordinance that the expense of 
such improvements shall be paid by the entire district ; each lot 
therein to pay by spécial assessment the quotient found by divid- 
ing the whole expense by the entire number of lots ; the assess- 
ment on each lot to be proportioned to its area. But section 428 
of chapter 22, as amended by the act of 1893, provides as follows : 

"For the purpose of payment of expenses, includlng ail damages and costs 
incurred in taking of private property, and of making any Improvement 
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mèiatloned ia the preeeâlng sections, the dty councU may by resolution levy 
and assess the whole or any part not less than half of such expenses as a tax 
upoi) such property as they shall détermine is specifically benefited thereby." 
Laws 1893, p. 130. 

Thë' same section makés further provision requiring the publica- 
tion dftlf'ç resolution and notice of the time when the city council 
shall mfet;to hear objections which may be made to the assess- 
ments. The meaning of the statute is that the city council is only 
authe«"ize(l to assess and levy the expense of making the improve- 
merit as ,â tàx ûpon such property as ihey shall détermine is specif- 
ically benefited thereby, or, in other words, there must be in the 
création of an improvement district a détermination as to what 
property wOuld be benefited thereby, and only such property may be 
inclùded therein. This seems thé reason^ble construction of thèse 
provision? pf the statute, but, if the provisions of section 440g are 
to be taken as standing alone and unafifected by any other section, 
they stîU do not create an assessment which is void, or which takes 
the property of the taxpayer without due process of law; nor is 
Village of Norwood v. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 
L. Ed. 443, authority to the contrary. That case involved the 
validity of a village ordinance which imposed upon the abutting 
property thè entire cost of opening a street through the premises 
of a single property owner, whose land was condemned for the 
Street. There: had been no législative détermination as to what 
lands were benefited, no inquiry concerning the benefits by the 
village council, and no opportunity to the abutting owner to be 
heard on that subject. The court held that the exaction from the 
owner of the entire cost of the public improvement, in substantial 
excess of the spécial benefits accruing to him, was, to the extent 
of such excess, a taking of private property for public use without 
compensation. The limits Of the doctrine of that case hâve been 
defined by'the suprême court in the récent décision of French v. 
Paving Co., 181 U. S. 324, 21 Sup. Ct. 625, 45 L. Ed. 926, — a case 
which involved an assessment substantially identical with that which 
is under considération in the case at bar. It was a case where the 
cost bi a pavement waS apportioned, as against the lots fronting 
thereon, under a charter which required that the total cost of the 
work shbuld be apportioned as a charge against the abutting lots 
according to their f routage on the improvement, without référence 
to any benefits which might accrue to the property upon which the 
charge w&s made. It was contended, under the authority of Vil- 
lage of Norwood V. Baker, that such assessment was void; but 
the court held otherwise, quoting with approval Dill. Mun. Gorp. 
§ 752, as follows: 

<<* « * -^hether the expense of making such improvements shall be 
paid out, of ttië gênerai treasury, or be assessed upon the abutting or other 
property speci^Uy benefited, anfl. If in the latter mode, whether the assess- 
ment shall be ùpon ail proper|:y found to be ben^ted, or alone upon the abut- 
ters, a.ccording to f rontage or acéordlng to the area of their lots, Is, according 
to the présent weight bi authority, eonsidered to be a question of législative 
exp^llency;" ' 
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The décision in French v. Paving Co. clearly détermines the prés- 
ent question adversely to the appellant's contention. 

The appellant dénies the authority of the city to include the whole 
city in a single improvement district. The statute under which 
the improvement was made and the tax was levied, as amended 
by section i of the act of 1893, authorizes the city council "to 
create spécial improvement districts within the city, designating 
the same by number, and to change the boundaries of said districts 
from time to time as the city council may deem expédient." Laws 
1893, p. 121. This provision should be construed with référence 
to the object which was intended to be accomplished. It is con- 
tended by the appellant that because the word "districts" is used in 
the plural, and authority is given to create spécial improvement 
districts "within the city," and to designate the same by number, 
the statute can only be complied with by creating at least two dis- 
tricts, and that the inclusion of the whole city in a single district 
is absolutely without authority of law. We think the statute should 
not be thus narrowed in its construction. It was intended to con- 
fer the broad power of creating spécial improvement districts, com- 
mensurate with the improvement which was required to be made 
therein. The word "spécial" qualifies the improvement, not the dis- 
trict. The improvement in this instance affected the whole city. 
If it had aflfected but three-fourths of the city, it is not disputed 
that ail the area so aflfected might hâve been included in an im- 
provement district. It is but to pursue the same course of reason- 
ing to reach the conclusion that by leaving out one block ail the 
remainder of the city might be included in one improvement dis- 
trict. The statute undoubtedly was intended to authorize the city 
council to make whatever spécial improvement, within the scope 
of enumerated powers, might be deemed necessary for the welfare 
of the city, or any part thereof. It was to be a continuons power, 
to be exercised as occasion might arise, and to be adéquate to the 
necessities of the case, — a power to include the whole city in one 
district, if necessary for an improvement which aflfected the whole, 
or to divide the city into smaller districts for other spécial improve- 
ments which might aflfect only the particular portions so included. 
But if, indeed, it were, doubtful whèther the statute so quoted au- 
thorized the inclusion of the whole city in one improvement dis- 
trict, ail doubt would seem to be removed by section 440g, which 
was added to chapter 22 of the Compiled Statutes of Montana by 
the act of 1893, and which provides that : 

"Whenever it is deslred to create spécial improvement districts for ttie 
purpose of grading, paving, macadamizing, or otlierwise Improvliig any street, 
avenue, or alley, or any part tliereof, or building, repalring, or Improving any 
sewer, sidewalk, or gutter; or rnaklng any ottier public improvements, in- 
cluding Btreèt sprinkling and planting of trees • * * the city council 
shall' by resolution designate the boundaries of such district vrhich may be 
composed Of aU or any part of any block or bloeks within sald city." 

So, alsoV under subdivision 47 of section 325 of the act, the power 
is given to the city council to establish at a suitable point without 
the limits pf the city, in case of necessity, a hospitàl, to prevent the 
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sprëid'of smallpojî; or other contagious or infectious diseases, "and 
do ail other acte 'which may be riéçessary for the promotion of 
heàÉlt and to prevent the spread of contagious diseases within the 
éîïy'J aild in subdivision 56 the power is given "to lay ofï the city 
ïflsuilàble districts for thç purpose cif establishing a, syStem of sew- 
eiiageand' drainage." Section 4406; makes provision for giving 
notice byçliblicatiôn of the proposed création of a spécial improve- 
ment district, and the bpundaries thereof, and furnishes opportunity 
to any persoh owning aily real estate within such district to appear 
before the city council and show cause why the proposed improve- 
ment shoùld not be oSrdèt'ed, and why the spécial improyement dis- 
trict should net be éstablished. Ali bf thèse requisites of the stat- 
utè:\i\r€rei toftiplîed with in the, présent case. The appellant made 
nO objection to the création of thfe improvement district or to the 
proposed 'împroveriient. ItS first prétest was. recorded after the 
improvement had been completed, and proceedings had been insti- 
tuted to compel the payment of the aésessment. 

Nor is- any reason perceived why à'pOrtion of the improvement 
shouldïiôt hâve been' tnade on lands wîthout the city. The scheme 
was to drain the city, and thereby to bénefit the property thereof 
and to protect the heâM of its inhabitânts. Td accomplish this, 
it Was nécessary to extend the draiiiage bèyond the city limits, 
in order to obtain a prôper outlet. ■ A city council undoubtedly 
has the power, if it be granted the authority to make such im- 
provement, to make it efficacious, by extending it as far -as néces- 
sary beyond the coi^porate limits. Dill. Mun. Corp. (4th Ed.) § 446; 
City of Coldwatër vi Tuckèr, 36 Mieh. 474, 24 Am. Rep. 601. 

It is further contended that the enlorcement of the tax should 
be enjoined for the • reasoft 'that no assessment was* levied against 
a large portion of the land which lies within the improvement dis- 
trict, a^nd that there was omitted therefrom land equal in area to 
abbut 12400 lots. 'The authority to levy the assessment is by stat- 
ute confined to lànd which has been subdivided into lots and blocks. 
The. record shows that i thé property omitted from the assessment 
consisted àlmost entirely of publie property Of the city, the rights 
of way. of railroaids, and other land which had not been platted, of 
which latter the appellaét itsèlf wafe the owner of an area equal 
tQ;i26i lots. The record does not convincé uS that property within 
the n district was excluded ' from the assessment which ought to 
haverborneitë proportion dtthre burden of the improvement, but, 
if it were, the time to object ito its "omission wàs preScribed by sec- 
tion 4400. î^he olsjection ;W;hich is interposed by the présent suit 
comes too late. < 

The i a<ppellant contends that the city of Billings never acquired 
thè fî^M to avail itsélf of ,the auth6rii;y tO create spécial iihprove- 
i^èttt'distrjcts, or tororder the improvement wliîch was made in 
this case.; for the reason that it was never reincorpDrated under 
the provisions of çhapter 22, div. 5, Comp. St. Mont., and the 
àittëndnËènt thei^etoi' The city had been incorporatéd under the act 
of Màî'ch 10, 1885, eiïtitled "^ An act to incorporate ' thé city of Bil- 
hngs." ' I^aws i8B$, "p.'l^T^ JJnàet that charter it hadno express 
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authority to make the improvement, or to levy the spécial tax 
which is hère complained of. On March lo, 1887, a gênerai stat- 
ute was enacted, entitled "An act relating to the formation of mu- 
nicipal corporations," which became chapter 22 of the Compiled 
Statutes of Montana, and consisted of sections numbered l to 126, 
inclusive. Section 78 of that act authorized any city or town which 
had been încorporated by spécial charter to abandon its organiza- 
tion, and reorganize under the provisions of the act, by pursuing 
the course therein prescribed. Section 79 prescribed the course, 
and provided that the proceedïngs should be initiated upon the 
pétition of 200 citizens, résidents, freeholders, and qualifîed electors, 
and contained thé provision that "ail the requirements of this act 
as to notice of thé élection, the appointment of judges and clerks 
thereof, the returns of the élection and the canvassing of the votes 
given, shall be complied with." At an extra session of the légis- 
lature convened in August, 1887, section 79 was amended. The 
amended section was set forth in full, and the amendment consisted 
in omitting from the section the requirement that the petitioners 
be freeholders. In other respects it remained as it was before the 
amendment. The next législation on this subject was in 1889, by 
an act entitled "An act to amend chapter XXIL, fifth division, of 
the Cortpiled Statutes of Montana, relating to municipal corpora- 
tions, and the amendments thereto, approved September 14, 1887." 
Laws 1889, p. 178. Section 79, as originally embodied in chapter 
22, was so amended as to provide as follows: 

"The common council or board of aldermen may at any time order an 
élection to be held at which the question of reincorporation under this act 
shall be decided. If a majority of the qualified voters, as deflned by this 
aet, shall vote in favor of reineorporation of the city or town, under the 
provisions of this act, they shall thereuppn be Incorporated hereunder in ail 
respects and subject to ail the provisions of this act as if originally incor- 
porated hereunder, ail the requirements of this aet as to notice of the élec- 
tion, the appointment of judges and clerks thereof, the returns of the élection, 
and canvassing the votes glven, shall be complied with." 

The ;a;ppellaht directs attention to the fact that the act of 1889 
expressly repeals certain sections of the previous statutes relating 
to municipal corporations, but does not expressly repeal the amend- 
ment oî the extra session of 1887, nor does it contain any gên- 
erai repealing clause, and contends that the amendment of 1887, 
not being in direct terms amended or repealed, remains in force, 
and that the city of Billings could not become reincorporated upon 
a proceeding instituted by the common council, but could only do 
so upon the pétition of 200 citizens, résidents and qualifîed electors, 
and in the nianner prescribed by the amendment of 1887. We do 
not so construe the act. We think there can be no question that 
the act of 1889 expresses the législative will upon the whole sub- 
ject of the preceding législation. Section 292 of the Political Code 
of Montana provides : 

"Where a section or a part of a statute Is amended It Is not to be consid- 
ered as having been repealed and regnactedin the an;iended form; but the 
portions which are, not altered are to be considered: as having been the law 
from,thè tlme when they were enacted, and thé new provisions are to be 
considered as having been enacted at the tîine of the amendment" 
111F.— 62 
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Thé statute but expresses the rvile that would obtain in ils ab- 
sence, — that an çimendatpryvstatute will ,be Mpheld, though it pur- 
port to amend a statpteî whieh bas already b^eri amended. Com. 
V. Kenneson, 143 Mass. 4i3, 9 N. E. 761 ; Wire Co.-;V. Boyce, 44 
C. C. A. 588, 104 Fed. 172; fHeinze y, Mining Gp,, 46 G. G. A. 219, 
107 Fed. i65< Ffom and after the adqptioiii of the. amendaient of 
1889, the whple of the existing law eoncerning the method of rein- 
corporating mTOicipal corporations is embodied in the section thus 
amended.: ;Th,e 'tnethod thereby prescribeid was substantially fol- 
low'cd in ithe case of the city of Billings.. Its right, therefore, to 
avail itself pf the .powers çotiferred upon such reincorporated cities, 
cannot bé assailéd. We hâve discussed the questipn as if it were 
one that the appellant is entitled tp raise in the présent suit. The 
decisipns, hpweyer, seem to be unanirnpus: that the question can 
only be raised by the state itself npon quo warrantp or other direct 
prpceedings, a.nd that the existence pf the corppration, pr its rein- 
corppratipn under a new statute, cannpt be questipnedi coUaterally. 
Copley, Cpnst., Hrft. (5th Ed.) p. 311; MuUikin v. Gity of Blppm- 
ingtpn, 72 Ind. i6i.;;Speer v. Board, 32 G. G. A. loi, 88 Fed. 749; 
Trputman V. McCleskey (Tex. Civ. App.) 27 S. W, 173; State v. 
ToAvn pf Dpver, 41 Atl. 98, v 

We find nô errpr in the decree pf the circuit çpurt. The decree 
will be afifirmed: 

ROSS, Gircuit Judge, dissents. 



In re NOVAE. 

(Blstrlet Court, I^.';I». lowa, Cedar Bapids Division. December'3, 1901.) . 

BANKBTrPTCt-^POWEHS OV COUB-P—REDEMPTIOS TBlOM SAXX OF KtEALTV. 

A court oî bttnkruptcy hàs no power to grant leave to a créditer of a 
bankrupt to redeem from a sale of realestàte madé by the trustée, under 
sn order of the référée, nor is it materlal that such crçditor Is the wlfe 
of the bankrupt who also daims an Interéét in the protertyi, aince such 
interest, if aay, wOuld not be affectéd by the sale. 

In Baijkrviptçy:, On certificat© pf référée with respect tp ruling 
pnmotipn pf Barbara Novak for Içave to redeem from sale pf realty 
by trustée. :See III Fed. 161. , 1 / 

Reniley & Ney, fpr Barbara Novak. 

Ranck & Bradley and S.' H. Fairall, fpr trustée. ■ 

W. J. Baldwin, prp se. > 

SHIRAS, District Judge. Thé récprd in this case shows that the 
trustée, under the Prder pf the référée, advertised fpr sale, at public 
auctipn, 30 feet PfiE the east side pfilpt 7, blpck 59, in Ipwa Gity, 
as part pf the assets pf the bankrupt estate. At the sale the prop- 
dfty was bpught rbw Wj ;J. Baldwin^ acting as attprney fpr spme pne 
or mpre pf the erçéltors pfithe estate, the sale taking place October 
^6, 190J, andtlië &jiftil3idb^eî|n^^^ 
ment oltHe ,ta;?tçs on the pff^pét|y> which araount to' $60 or therç- 
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abouts. After the sale had been made, Barbara Novak, the wife of 
the bankrupt, a créditer of the estate, and a claimant of an interest 
in the realty, fîled before the référée an application for leave to re- 
deem from the sale, offering to pay for that purpose the sum of 
$728, so as to cover the costs connected with the proceedings. The 
référée held that he had no right to allow the rédemption prayed 
for, and the matter has been certified to this court for its considéra- 
tion. It appears that the parties endeavored to reach an arrange- 
ment by which Mrs. Novak would be permitted to take the property 
by paying a named sum, but this arrangement was not carried out, 
the parties disagreeing over the terms. This matter was gone into 
in the testimony before the référée, but without resuit, and, as al- 
ready stated, the référée held that the court could not award a right 
to redeem the property to Mrs. Novak, and this présents the only 
question which can be considered by this court ; for, if it be true that 
Mrs. Novak does not hâve the right to redeem from the sale, then 
she has shown no ground enabling the court to deprive the purchaser 
at the sale of the rights which he then acquired. 

The title of the bankrupt in this property had passed to the trustée, 
and upon the sale by the latter no right of rédemption existed in 
favor of the creditors of the estate. If it be the fact that Mrs. Novak 
owns the realty or an interest therein, such interest would not pass 
by the sale of the title of the trustée, but the ownership of an inter- 
est by Mrs. Novak does not give her a right to redeem from a sale 
of the interest of the bankrupt. That interest, whatever it may be, 
has passed to the purchaser at the sale, and no ground is perceived 
upon which it can be held that the court can compel this purchaser 
to permit Mrs. Novak to take the interest upon payment of any 
sum, by way of rédemption or otherwise. The case may hâve élé- 
ments of hardship in it, but, if such exist, they do not confer a right 
upon the court to deprive the purchaser at the sale of the rights he 
then acquired. 

The ruling of the référée is therefore affirmed. 



In re BROWN. 

(Circuit Court E. D. Missouri, E. D. November 29, 1901.) 

Bahkruptct— InvoijUntaky Pétition— Numbeb oï Petitiokbks Required. 

Under Bankr. Law 1898, § 59<i, where it appears from the answer to a 
pétition filed by g single créditer that there are twelve or more creditors, 
the pétition must be dlsmlssed unless at least two others joln therein; 
it is immaterlal that the majority are creditors for merely nominal 
amounts, or that they are Induced to refuse to join In the pétition through 
the solicltation of the debtor. 

In Bankruptcy. Hearing on involuntary pétition. 

Paul F. Coste, for petitioner Franklin Bank. 
E. C. Lackland, for Brown. 

ROGERS, District Judge. On the 25th of June, 1901, the Frank- 
lin Bank, a corporation of the city of St. Louis and stateof Missouri, 
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filed îts pétition in banlcruptcy against Benjaniin B'rown, and, after 
alleging thc: cause of bankruptcy, further averred that the creditors of 
the said Benjamin Brown are less than twelve in number. On the 
içth of July the said Benjamin Brown answered, denying the alléga- 
tions of bankruptcy, and further averring that his creditors were 
more than twelve in number, setting forth in his answer a list of 
thirteen creditors, with their addresses, and the amounts which he 
severally owes them. Proof was heard, and it appeared on the 
trial that one of his creditors, W. H. Wellpot, has assigned his claim, 
and his assignée has since joined in the pétition. It also appears 
from the proof that H. W. Eggers, another créditer of his, claims 
that he is not a creditor at ail; but, assuming that such is the case, 
there are still twelve creditors of the bankrupt, including the petition- 
ing creditor. 

It was urged on the trial that, inasmuch as the proof developed 
the fact that the bankrupt had sdlicited the other creditors not to 
unité in the pétition in bankruptcy, hè was guilty of collusion, and he 
should therefore be adjudicated a bankrupt, without référence to the 
number, inasmuch as the creditors^ with the exception of plaintiff 
and one or two others, are creditors for mère nominal sums. A 
complète answer to this is that the petitioning creditor has also 
solicited nearly ail of'the creditors to join in the pétition, and offered 
to take an assignment of their claims or to pay them. If one party 
has the right to solicit the creditors to unité in the pétition, the 
court can see no reason why the bankrupt may not solicit them 
not to dp se, and therefore this contention, the court thinks, is not 
tenable. It is true that most of the claims of the creditors are for 
mère nominal sums, but Bankr. Law, §§ 59b, 59d, make no dis- 
crimination as to the amounts which creditors may hold. If the 
creditors are more tharii twelve, there must be three petitioning 
creditprs, whose claimè amount, in. the aggregàte, to $500 or over, 
and this without référence to what the amounts of the claims of 
the other creditors may be. iî 

The case serves to illustrate what may be fairly regarded as a 
defect in the statute; but the courts dô not make the law, they en- 
force it. 

The pétition will be dismissed. 



In re SIEQBIr-HILDMAN DRY GOOBS CO. 

(District Conri E- p. ;^î?s»uri, B. IJ. December 4, iô&l.) 

1. BaJUSRUPTOT— EqUITT PowEKS OÏ" COUST— ADJ08TMKNT OF Equitibs bktweek 
■Cbeditôrs.! ■ .■',)■.■■ •:■• ;r.;- ,>. ■ 

A district court slttlng in bankruptcy can exercise tlie full powers 
of a court of equity for the ascertalnment and enforcement of ttie 
rlglits and equitles of thé" Varions parties Interested in ttie bankrupt es- 
tate, and ttie adjustment of equlties between creditors arising ont 'of 
the provisions of the'bàlikruptcy afet is pecullarly witbin the rule re- 
quirlng the exercise of such powers. 

^ SAME— SURBBUDBB OF PkEFBEBNCKS. 

A bank held- ' ilotes ; of a corporation, Indorsed before dellvery by a 
partnership, wMch thereby became llablé as a joint maker. A short 
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time bcfore tlie corijoration became bankrupt, and whlle Insolvent, It 
made a paynient on the notes, which was recelved by the bank In the 
usual course of business, and without notice, actual or constructlve, ot 
the corporation's insolvency. After the bankruptcy the Indorser paid 
the remainder due on the notes. Both the banli and the partnership 
held other large daims against the banlirupt estate. Beld, that if the 
bank was required, under the provisions of the bankruptcy act, to sur- 
render the paj'inent recelved from the corporation as a condition pré- 
cèdent to proving Its remaining clalms against the estate, the efïect 
would be to leave the notes to that estent unpaid, and a subsisting lia- 
bllity not only of the estate, but also, In equity, of the partnership, as 
Indorser, and that the court of bankruptcy, in the exercise of its power 
to adjust the equities between such creditors, -would transfer thé obliga- 
tion to surrender the amount of such payment from the bank to the 
partnership, as a condition to the proving of Its remaining clalms; the 
circumstances of the particular case belng such that the rights of geJi- 
eral creditors -would not be afCected thereby. 

8. SaMK — PrOOF of Cl.AIM BY Indobser. 

An Indorser of notes of a bankrupt given to a bank, -who paya the 
same after the bankruptcy, thereby exfinguishing the claim of the bank 
as a creditor of the estate, cannot be required, as a condition précèdent 
to the proving of bis claim on such notes, to surrender to the trustée 
an amount paid by the bankrupt while Insolvent, and a short time be- 
fore the bankruptcy, In full satisfaction of other notes given to the 
bank as a separate transaction, although the claimant was also indorser 
on such notes, where the payment -was recelved under such circum- 
stances that it could not be recovered from the bank. 

In Bankruptcy. On exceptions to finding and ruling of référée 
with respect to claims of the Fourth National Bank of St. Louis 
and of F. Siegel & Bro. 

Sale & Sale, for Bank, 

Abbott & Edwards and David Goldsmith, for trustée. 

Stewart, Cunningham & Eliot, for F. Siegel & Bro. 

SHIRAS, District Judge. From the record certitied to by the 
référée in this case, it appears that the Siegel-Hillman Dry Goods 
Company, a corporation created under the la-ws of the state of Mis- 
souri, vi'as on the 6th of February, 1900, adjudged to be bank- 
rupt, upon a pétition filed by creditors under date of December 30, 
1899. On March 7, 1900, the Fourth National Bank of St. Louis 
presented and secured the allo-wance of a cla-im in the total sum 
of $35,246.56, represented by several promissory notes of the cor- 
poration; and F. Siegel & Bro. on the same date secured the al- 
lowance of several claims, amounting in ail to the sum of $32,287.54. 
Subsequently the trustée filed before the référée pétitions praying 
for an order setting aside the allo-wance of thèse claims, mainly 
on the ground that the parties had received preferential payments 
from the bankrupt after the date of its insolvency, which they had 
not accounted for, and upon the hearing before the référée the facts 
were shown to be as follows : The claim proven up by the Fourth 
National Bank -was for money loaned the bankrupt company, and 
was evidenced by six promissory notes (fîve for $5,000 each, and 
one for $10,000) executed by the bankrupt, and indorsed by B. 
Hillman and H. A. Loeb, who were ofificers of, and stockholders in, 
the corporation. It further appeared that during the month of De- 
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cember, 1899, therè had béen paid in money to the bank by the 
dry goods, Company sums aggregating $14,600, which were applied 
in part payment of other notes, amounting to $25,000, held by the 
bank, and which were indorsed by B. Hillman, H. A. Loeb, L. 
Regenstein,.,and F. Siegel & Bro.; thèse payments being ail made 
after the actual ingolvency of the corporation, but while it was yet 
conducting its business; the fact of insolvency being unknown to 
the bank. Under thèse facts the référée enter ed an order to the 
efïeçt thait uiilé'âs the bank paid to the trustée, within 30 days, the 
sumof $14,600, the daim of the bank should be expunged and dis- 
allowed, but, if repayment of the sum named should be made, then 
thé daim should be allowed in the sum of $49,846.56. With re- 
spect to the claims allowed, in fàvor of F. Siegel & Bro., it appears 
that they embrace a daim 6î $4,142.75 for goods sold the bank- 
rupt Company; a claira of $1,869,67 for rental paid by Siegel & Bro. 
to the lessors of the premises occupied by the bankrupt company, 
who held 'tlhder an assignment Of- a lease originally executed to 
Siegel & Bro., and by them assigned to the company ; of a daim 
of: $2,792.30 for taxes paid by Siegel & Bro., assessed against the 
property embraced within the lease assigned as above stated; of 
a claim for $17,609.33 moneys paid by Siegel & Bro. to the Corn 
Exchange Bank of New York in the month of January, 1900, to 
takc: up notes held by that bank, executed by the bankrupt com- 
panyj and indorsed by Siegel & Bro.; and of a claim for $10,535.41 
for moneys paid on February 21, 1900, by Siegel & Bro. to the 
Fourth National Bank of St. Louis, to take up two notes, of $5,000 
each, and a further note of $5,000, on which was due the sum of 
$400, ail executed by the bankrupt company, and indorsed by Sie- 
gel & Bro. Upon the hearing the référée found and held that the 
claim for the rental paid, amounting to $1,869.67, was not a prov- 
able claim against the estate, in that it was rent accruing for the 
period from January 12, 1900, tô February ist, covering a period 
when the premises were not in the possession of the bankrupt com- 
pany, and in that the trustée never occupied the premises and never 
assumed the lease. The refeJrée further found that after the insol- 
vency of the company it had paid to Siegel & Bro. sums aggregat- 
irig $5,219.63, and thefefore ordèred that, unless this sum should 
bè repaidto thé trustée within 30 days, the entire claim should be 
disallowed, but, if tWs amount should be repaid to the trustée, then 
the claim would be allowed in the sum of $40,811.65, which amount 
includes ail the items of the original daims, except that for rental. 
The daimants and the trustée, aîso, except to the ruling and order, 
and the several matters thus presented hâve been certified to this 
courtier its décision; Siegel & Bro. claiming that the référée erred 
in expunging the claim based ûpon the rental paid, and in holding 
that the payment of the suins aggregating $5,1219.63 were prefer- 
ential, and must be repaid as a Condition to the allowance of any 
c|aim iji their behalf; and the trustée, claiming that the référée 
e<-red in tefusihg tô find that Siegel & . Bro. were the parties bene- 
fited by thè payments to the Corn Exchànge Bank and the Fourth 
National Bànk of St. Louis, arid 'in refusing an order requirihg 
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tlie repayment of thèse amounts to the trustée as a condition to the 
allowance of any claim on behalf 6f Siegel & Bro. ; and the Fourth 
National Bank claiming that it was error to hold it responsible for 
the repayment of the $14,600, instead of placing this obligation on 
Siegel & Bro. 

This court, sitting in bankruptcy, can exercise the full powers 
of a court in equity for the ascertainment and enforcemcnt of the 
rights and equities of the various parties interested in the estate 
of the bankrupt company. So far as the questions now presented 
are involved, the parties interested therein are the gênerai cred- 
itors, represented by the trustée, the Fourth National Bank, and 
Siegel & Bro. The attention of counsel, in their argument, has 
been mainly devoted to the questions arising on the ruHng of the 
référée with respect to the payment of the sum of $14,600 to the 
Fourth National Bank upon the notes for $25,000 indorsed by Sie- 
gel & Bro. ; it having been held by the référée that thèse payments 
were preferential, and that the bank must repay them to the trus- 
tée, or be precluded from proving up its claim against the estate. 
It is not questioned that in fact thèse payments, aggregating $14,- 
600, were ail made after the insolvency of the company, and there- 
fore the trustée, representing the gênerai creditors, has the right 
to insist that the one receiving the préférence shall not be allowed 
to further participate in the distribution of the estate, unless the 
préférence received shall be surrendered, as required by clause "g" 
of section 57 of the bankrupt act. The gênerai creditors, however, 
in cases wherein the preferential payments, as in this case, were 
made in the ordinary course of business, and without knowledge 
on part of the creditor of the insolvency of the debtor, are not en- 
titled to demand the repayment of the money. Under thèse cir- 
cumstances, the preferred creditor has the option given him of sur- 
rendering the préférences received, and then sharing in the estate, 
or of retaining the préférence, and being debarred from proving his 
claim. The equity and right of the gênerai creditors consist in 
securing one or the other of thèse results, to the end that the shares 
or dividends coming to them shall be increased either through the 
addition to the assets of the estate of the sum surrendered, or, if 
the preferential payment is not surrendered, then by means of lessen- 
ing the amount of provable claims. While this right of the gên- 
erai creditors must be observed and be fairly protected, yet it does 
not prevent the court from determining in each case what may be 
the equities of parties interested in the same claims, and upon which 
one rests the ultimate duty of surrendering a préférence a,s a con- 
dition to the allowance of a further claim against the estate. In 
the présent case it is shown that the Fourth National Bank loaned 
to the bankrupt company the sum of $25,000 upon its notes secured 
by the indo.rsement of Siegel & Bro. Upon thèse notes during the 
month of December, 1899, there was paid to the bank by the maker 
of the notes sums aggregating $14,600. Subséquent to the initia- 
tion of the proceedings in bankruptcy Siegel & Bro. paid' to the 
bank the balance due on the notes for $25,000, and the paynjent 
thus made.forms a large part of their claim against the estate. 
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If the bânk had not received the payments of $14,600, ît would hâve 
hèia Sieg-el & Bro. for the eiitire sum due on the notes for $25,000; 
and, ai Siegel & Bro. are shôwn to be solvent, there can be no 
reasônable doubt that they wottld ha^re paid the entire amount to 
the bank, instead of the balance left after deducting the $14,600 
received by the bank. In that event they would hâve had the 
right to prove up the entire amount of the notes against the estate, 
and the resuit would havë been that the bank would hâve been 
paid the full amount of the notes by Siegel & Bro. and the latter 
would hâve the right to pfove up the entire amount as a claim 
against the éstatèi If the bânk iâ now compelled to repay the 
$14,600 received and applied in part paj'ment of the notes on which 
Siegel & Bro. were liable, one ôf t#o results must follow: The 
bank' must bé deprived of the différence between the amount and 
the dividend received hereafter thereon, or else it must be held 
that the bank can recover from Siegel & Bro. thè amount of this 
loss. Is théine any good reasOn why, as between the bank and 
Siegel & Brô., the loss should fall on the former? The facts show 
that the bank extended the crédit of $25,000 to the bankrupt com- 
pâny on the security aflforded by the indorsement of the notes 
by Siegel & Bro. The latter wêre absolutely bound to the bank for 
the pàyment of the entire sum, but the entire amount thereof was 
not demanded by the bank wheri payment was made them by Siegel 
& Bro., for the feason that it hàd received from the maker of the 
notes the sum of $14,600. It now appears that under the provisions 
of the bankrupt act thèse sums must be surrendered, or the bank 
Will be debarred from provifig ùp its claim. This situation is not 
caused through any fault or by réasôn of any act on the part of the 
bank. When thèse payments were made the dry gôods company 
was carrying on its business iti Ihè usual manner, and the bank 
had no notice, actual or conStructive, of its insolvent condition. 
Siegel & Bro. were relieved ffomi^the payment of the full amount 
o( the notes indorsed by them upbh the assumption that the bank 
had received part payment thereof from the maker of the notes. 
It néw appears that the sutns so received by the bank cannot be 
retàined by the bank without Causing the forfeiture of the right 
tô prove up its other îndebtédnéss against the estate. In equity, 
moneys thus received will riot bé deemed to be a payment upon 
the debt. There caîî be no q'^uestion that, if the bânk should now 
stirrender the $14,600 received by it, it can prove ùp' this amount as 
à débt due it from the dry goods tompany. In other words, if the 
bânk is' compelled tô surrender this money to the trustée, the debt 
dàe the bank from the dry godds cOmpany will not hâve been paid 
otdiàcharged; and if, under such circumstances, the maker of the 
h&tés is bound, why is not thé'Sui^ety thereon equally bound? No 
gôbd irèàson is perceived why thè surety should be released from 
Iiat)ility for the unpaid portion of the debt evidenced by the notes 
iiidèffee'd by the sufety, if the circumstances are such that the maker 
of the riotes is stilMîable. It cèrtàînly would be most inéquitable 
to hôld that the débt due the bâiilc has been discharged by the 
payment to it of a sum which by the provisions of the bankrupt 
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act ît is now compelled to surrender back to the estate, or else to 
forfeit ail right to a share of the estate as dividends upon the othet 
daims it holds against the bankrupt. If, in order to secure a divi- 
dend on the claims dite it, the bank is now compelled to surrender 
the moneys received, then in equity it must be held that the moneys 
so received and surrendéred did not pay or discharge the debt due 
the bank, but the same will continue to be due and enforceable 
against the parties originally liable therefor. Bartholow v. Bean, 
85 U. S. 635, 21 Iv. Ed. 866. This being the situation, it is thus 
made to appear that Siegel & Bro. are the parties who, as between 
themselves and the bank, are ultimately liable to account for any 
portion of the $25,000 debt due the bank. In other words, if the 
bank, in obédience to the order made by the référée, should surren- 
der to the trustée the $14,600 received from the dry goods Com- 
pany, then in equity it would be entitled to enforce payment of this 
sum from Siegel & Bro. This money was paid to and received 
by the bank for the common benefit of itself and of Siegel & Bro., 
in that the payment thereof was supposed to defray so much of 
the indebtedness to the bank, and thereby relieve Siegel & Bro. 
from liability therefor. It appearing, however, that the circum- 
stances are such that the bank, without fault on its part, is under 
obligation to surrender the money to the trustée, thus reviving 
its claim against the dry goods company, no good reason, either 
at law or in equity, is perceived why the claim of the bank is not 
also revived against ail the parties originally liable to it. The évi- 
dence shows that Siegel & Bro. were not named as payées of the 
notes given to the bank, but wrote their names on the notes before 
the delivery thereof to the bank, and became practically joint makers 
thereof, under the rule recognized in this state. Powell v. Thomas, 
7 Mo. 440, 38 Am. Dec. 465; Otto v. Bent, 48 Mo. 23; Cahn v. 
Dutton, 60 Mo. 297. Holding, then, that, in case the bank should 
surrender the $14,600 received by it to the trustée, the claim of the 
bank for that amount would be revived against Siegel & Bro., as 
well as against the dry goods company, is it not within the power 
of the court, acting as a court of equity, to make such orders in the 
premises as will settle and enforce the rights of the bank, as well 
as those of the trustée, and thus save ail further litigation and ex- 
pense between the parties? The power of the court of equity in 
such cases is well stated in Riddle v. Mandeville, 5 Cranch, 322, 3 L. 
Ed. 114, wherein Mr. Chief Justice Marshall, speaking for the court, 
said : 

"But the real questions in th.e case are understood to be whether the plain- 
tiffs, as indorsees of a promlssory note, hâve a rlght, under the laws of Vir- 
ginia, to recelve its amount from the indorser, on the Insolveney of the 
malier; whether the défendants, as the original indorsers of the note, are 
ultimately responsible for it; and whether equity will decree the payment 
to be immedlately made, by the person ultimately responsible, to the person 
who is actually entitled to receive the money. * • * xhe malcer having 
proved insolvent, the plaintifCs hâve a légal right to claim payment from Me- 
Clenachan, and, on mailing that payment, McClenachan would be reinvested 
with ail his original rights in the note, and would be entitled to demand 
payment from Mandeville & Jameson. If there were twenty successive in- 
dorsers of a note, this circuitouB course might be pursued, and by the tim» 
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the nitîmate tadotaer was reached the value of the note would be expended 
in the çursulfc ; , T^is clrcumstance alone wonld afCord a strong reason for 
enabling tlie iwder tp bring ail the indorsèrs Into that court -whlcb could in 
a single decree pùtan end to lltigatlon. 'Noprinclple adverse to such a pro- 
ceedlng' Is pereeiv^.' Its analogy to the familiar case of a suit in chancery 
by a créditer agalnst the legatees of hls idebtor Is not very remote. If an 
exècutor shall havç dlstrlbuted the estate of his testa tor, the créditer has an 
action at law agalnst Mm, and he has hls. rranedy agalnst the legatees. The 
crëditor has no action at law agalnst iiië legatees. Yet It has never been 
understood that the crëditor Is boUnd to resort to hls légal remedy. He may 
brlng the exécuter and legatees both before a court of chancery, which court 
wlll decree immédiate payment toon) those who are ultlmately bound. 
• * * The rlght of the exècutor, however, may, in a court of equity, be 
asserted by the crëditor; and, as the legatees vvould be ultlmately respon- 
sible for the debt, ^uity will make them imniedlately responsîble." 

The ruling in this case justifies the holding that in cases wherein 
a Court of equity is charged with the distribution of an estate or 
a fund under its control, and has before it the sevefal parties whose 
rights and interests are involvedin the administration of the estate, 
it may, disregardirig mère matters of form, but having regard to 
the substantial rights of ail the parties, ascertain the ultimate rela- 
tion and liability of the several parties, and base its decree thereon, 
thus avoiding the delay and expense which would be caused if the 
parties were remitted to the pursuit of their légal rights without 
aid from a court of equity. Cases in bankruptcy, such as that novir 
before the court, are peculiarily within this rule, and call for the 
exercise of the f ull powers of the court for the ascertainment and 
proper enforcement of the equities of the parties; for in no other 
proceeding can thèse equities be so well determined and protected 
as in the bankruptcy proceedings, wherein the court is called upon 
to enforce the provisions of the act, which provisions largely con- 
trol the rights of the parties. Viewing the question now under 
considération in this light, there seems to be no good reason why 
thè court cannot adjudge the rights and equities between the Fourth 
National Bank ând Siegel & Bro., growing out of their connection 
with the indebtedness evidenced by the notes on which the bank- 
rupt Company and Siegel & Bro. were bound to the bank; and, 
it appearing that in fact Siegel & Bro. are equitably bound to the 
bank for the payment of the whole of this indebtedness, there is no 
good reason why, so far as thèse parties are concerned, the court 
should not now place the obligation to return the $14,600 on Siegel 
& Bro., rather than to place it on the bank, and then remit the 
bank to its right to recover the amount from Siegel & Bro. A de- 
cree to this eflfect will not afifect injuriously the rights of the gên- 
erai creditors represented by the trustée. If the named amount of 
$14,600 is repaid to the trustée, it is matter of indifférence to the 
gênerai crëditor s. bywhom the repayment is made; and, if the sum 
is not repaid, then the right of the creditors consists in debarring 
th^ cfeditor, upon whom the duty of repaying the amount rests, 
from èharing in the estate. The conclusion reached on this branch 
of ,the case, therefore, is that the prder made by the référée requir- 
ing the Fourth National Bank to repay the sum of $14,600 as a con- 
dition to being allowed to prove its claim must be set aside, and 
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in lieu thereof it must be ordered that Siegel & Bro, repay this 
amount, or be debarred from proving their claim against the estate. 
The next question for considération is tliat arising on the con- 
tention of the trustée that Siegel & Bro. should be required to pay 
to the trustée the sum of $20,000, being the total of the amounts 
paid to the Corn Exchange Bank by the bankrupt company within 
four months of the adjudication in bankruptcy, and after the actual 
insolvency of the dry goods company, and which payments dis- 
charged the notes of the bankrupt company discounted by the Corn 
Exchange Bank, and upon which Siegel & Bro. were sureties. In 
this transaction the Corn Exchange Bank was the real creditor of 
the dry goods company. The debt due the bank has been dis- 
charged in fuU, and the bank is not now a creditor of the bankrupt 
estate. The évidence does not show, nor is it claimed by the trus- 
tée, that a recovery could be had against the Corn Exchange Bank 
for the moneys paid it, for the reason that when the payments were 
made the bank did not hâve reason to know that the dry goods 
company was in fact insolvent. When payments are made to a 
creditor by an insolvent debtor, but the creditor does not know or 
hâve cause to know of the insolvency of the debtor, the trustée, 
representing the gênerai creditors, cannot recover back the moneys 
thus paid ; and the preferred creditor may retain the sum paid, pro- 
vided he does not seek to further share in the distribution of the 
estate. In this case, therefore, as the Corn Exchange Bank does 
not seek to participate in the estate, it can rightfully hold the sums 
paid it; and there is no ground for holding that Siegel & Bro. 
should be subjected to the burden of paying to the trustée this 
amount of $20,000, as a condition to obtaining their share of the 
estate upon the indebtedness due them from the bankrupt company. 
No part of the sum in question was paid to or received by Siegel 
& Bro. True, they were benefited by the payments made to the 
bank, in that thèse payments discharged the debt upon which they 
were sureties; but it would be most inéquitable to hold that a 
surety may be held accountable for moneys paid the principal cred- 
itor under circumstances enabling the latter to hold the sum re- 
ceived against the daims of the gênerai creditors. Under the pro- 
visions of the bankrupt act, the sums paid to the Corn Exchange 
Bank were received by it under circumstances which do not entitle 
the gênerai creditors to recover the same back again, and, the 
situation being such that the bank cannot be required to repay 
the amount received by it, certainly Siegel & Bro. cannot be required 
to pay the same, when they in fact never received a dollar thereof. 
The facts of the case do not bring it within the rule recognized 
in Re Schmechel Cloak & Suit Co. (D. C.) 104 Fed. 64, wherein 
it was ruled by Judge Philips that where a surety pays the claim, 
and then, availing himself of the right of subrogation, seeks to 
prove this claim against the estate, he must repay the sums re- 
ceived on the debt by the original holder thereof, as a condition 
to the aUowance of the claim. In the case now before the court 
Siegel & Bro. are not seeking to be subrogated to the rights of 
the Corn Exchange Bank as the original owner of the note for 
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$fl<>^0Q!G> u|)on which Siegel & Bro. were indorsers, and which notes 
wéfè paie in full by the dry goods Company. It is true that part 
of the claim filed by Siegel & Bro. consists of the sum of $17,500 
by them pâM to the Corn Exchange Bank to take up two notes (one 
for $i0i000i and one for $7,500) executed by the dry goods Com- 
pany, and indorsed by Siegel & Bro. ; but this payment was made 
after the filing of the pétition in bankruptcy, and upon notes sep- 
arate and distinct from those paid by the bankrupt company, and 
it certaihly cannot be true that a surety will be debarred from prov- 
ing up a claim for mbney paid in discharge of a debt owing pri- 
marily by the bankrupt, unléss the surety pays to the estate ail 
the moneys feceived by the original creditor since the insolvency 
of the debtor, and applied in payment of claims other than the one 
under whiCh subrogation is sought by the surety claittiant. It would 
certainly work great injustice if it should be held in cases wherein 
a surety pays up a claim in full, and thus in fact becomes a cred- 
itor of the original debtor for the sum thus paid, that he cannot 
prove the debt thus due him unless he repays to the trustée ail 
sums receiyed by the original creditor, amounting, perhaps, to 
many times the debt due the surety. Are not the rights of the gên- 
erai creditor sufficiently protected by holding that a surety is only 
required to account for the payments made on the particular claim 
upon which he was a surety, and not for ail sums received by the 
original creditor? It is a question, upon which no opinion is now 
expressed, whether the clause of section 57 of the act, which pro- 
vides that "whenever a creditor, whose claim against a bankrupt 
estate is secured by an individual undertaking of any person, fails 
to prove such claim, such person may do so in the creditor's name, 
and if he dîscharge such undertaking in whole or in part he shall 
be subrogated to that extent to the rights of the creditor," can be 
held applicable to a case wherein a surety pays the debt owing 
by the bankrupt to a third party, and then seeks to prove the claim 
inuring to him by reason of the fact that he has paid a given sum 
of money for the use and benefit of the original debtor, or whether 
this clause is not to be confined solely to cases wherein the surety 
proves up the claim in the name of the original creditor, it being 
still the property of the latter, or possibly to cases wherein the 
surety relies upon the rights created by the note or other instru- 
ment evidencing the original debt, and therefore in fact places 
himself in the légal position Occupied by the original holder of 
the instrument. If the surety does not seek to prove up the claim 
in the name of the original creditor, and does not seek to avail him- 
self, by way of subrogation, of any advantages connected with the 
debt as it existed between the original creditor and the bankrupt, 
but simply pays the debt of the bankrupt, for which he was surety, 
atid thus becomes in fact a creditor of the bankrupt for the sum 
thus paid, it certainly is a debatable question whether his rights 
are to be Hmited by the provisions of section 57, providing for subro- 
gation, or whether the rights of the surety are not to be consid- 
ered solely in connection with the debt upon which he is liable. 
There is equity in the holding that where a claim secured by an 
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indorser or accommodation maker is partly paid to the original créd- 
iter after the insolvency of the real debtor, and then the surety 
paying the balance seeks to prove up a claim against the estate 
for the amount paid by him, he should account for the sums paid 
on the claim after insolvency, as in that event the surety received 
the benefit of the sums thus paid on the debt for which he was 
surety; but surely it is not équitable to hold that his just claim, 
created by the payment of money for the benefit of the bankrupt, 
cannot be allowed him unless he accounts for ail the sums which 
the original créditer would be held to repay in case he was the 
party in interest. The ruling of the référée on this proposition is 
therefore alfirmed, as well as the rulings to the effect that the 
claim for rental paid by Siegel & Bro. is not provable in their be- 
half, and that the moneys paid them on the checks of the dry goods 
Company, amounting to $5,219.63, must be deemed to be preferen- 
tial payments, which must be surrendered before Siegel & Bro. 
can further share in the estate. Thèse questions are fully dealt 
with in the opinion filed by the référée, and it is therefore sufifi- 
cient to say that the conclusions reached therein by the référée are 
affirmed. 

The case is therefore returned to the référée, with instructions 
to set aside the orders heretofore entered, and in lieu thereof to 
enter orders to the efïect that the claim of the Fourth National 
Bank is allowed; that unless Siegel & Bro., within a time to be 
named in the order, repay to the trustée the sums of $5,219.63 and 
$14,600, they shall be debarred from proving or being allowed any 
claim against the estate, but, if they shall repay thèse sums to the 
trustée, then their claim, including the sums repaid, shall be al- 
lowed in fuU; and ths^t the costs of this appeal shall be paid out 
of the estate in the hands of the trustée. 



POND et al. V. TJNITBD STATES et al. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1901.) 

No. 620. 

1. Unitbd States — Action on Bond of Officer— Défenses by Sureties. 

It is not a ground of défense by the suretles on the bond of a col- 
lecter of internai revenue to an action for the recovery of the amount 
of défalcations of the collecter that offlcers of the treasury department 
failed to notlfy the suretles of such défalcations untll long after they 
acqulred knowledge of them, and after the collector had become Insol- 
vent, both because Act Aug. 8, 1888 (25 Stat 387), while maklng It the 
duty of the department to glve such notice at once, expressly provides 
that a failure to do so shall not discharge the sureties, and for the fur- 
ther reason that under the gênerai prlnciples of law the govemment is 
not responsible to others for the lâches or 'wrongful acts of its offlcers. 

2. Bamb — Collector of Isternal Revenue— Liabilitt on Official Bond. 

A collector of internai revenue is liable on his bond for any failure to 
account for public money or property in bis hands, from whatever cause, 
unless it be the act of God or the publie enemy; and it Is no défense to 
an action on his bond, expressly conditioned, in accordance with the 
Btatute, fdr the faithful performance of the duties of the office by him- 
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self an4 bis deputies, that the money sued for was embezzled by a deputy 
without the coUector's fault or négligence. 

8; BikB— Action on Collkctok's Bond— Byidknce. 

Th« adûiisslon in évidence against a coUector of internai revenue and 
tlie sureties ou ils bond p£ a statement of tiis accounts rpade up by a 
deputy as acting coUector under an appointment made aïter the col-f 
lectoi-'s suspension, even If etroneous, was harmless eiTor, vrhere the 
correctnesB of such accounts was proved by indépendant testlmony, 
which was uncontradicted. 

i. Sam B. 

A judgment against a collector of internai revenue and the surettes on 
his bond, condltioned that he would faithfuUy exécute ahd discharge ail 
the dutlë^ ôf his office according t6 law, account for and pay over ail 
moneys which might corne into his hànds, ând be responsible for the 
aets of his deputies, Is Justified by évidence showlng that he received 
certain stamps from the government, for which he failed to account; and 
the measure of recovery Is the face value of such starnps, as charged to 
him in his account. Such an action is not one for the conversion of 
property, but one for a breach of officiai duty, and is governed by the 
terms and conditions of the bond and the sta tûtes which prescribe such 
duty; apd the government is not required to prove tiia* th^ stamps un- 
accounted for were sold, and the money received therefor, even though 
such façt is unnecessarlly alleged in the complaint. 

6. Same— Embct of State Statutes. 

A State statute (Code Clv. Proc. Oal. g 1502) provlding that on the deatli 
of a défendant in a pending action the plalntiff must présent his claim 
to the exeçutor or administrator for allowance or rejection, and that no 
recovery shall be had in the action without proof of such présentation, 
is not made applicable by the conformlty act to an action by the United 
States in a fédéral court on the bond of an offlcer, sineè lâches is not 
imputable to the government, nor cari Its rights in a goveramental mat- 
ter, prescribed by its own statutes, be afCected by state enactments. 

6, Samk— Bond op Public Opfioer— Effbot of Suketï's Dbath. 

The deatt* of a surety on the bond of an offlcer of the United States 
does not relleve his estate from liability for a breach of the conditions 
of the bond occurrlng subséquent to bis death; but during the term of 
office for which the bond was given, where it in terms binds the obligors 
and their several helrs, executors, and administrators. 

7. Same — Action on Officer's Bond — Dismissal as to One Défendant. 

The liability of the obligors in the bond of a fédéral officer Is joint 
and several, and the erro;neous dismissal by the court of an action on 
such bond, as against the éxëcutors of a deceased surety, does not inval- 
idate! a jndgment subsequently rendered thereln against each of the 
other surettes. 

In Error to the Circuit Court of the United States for the North- 
ern District oïCalifornia. 

Rodgers, PatWison & Slack, for plaintiffs in error Pond and others. 
S. F. Leib, !for plaintifï in çrror Union Trust Go. 
Marshall Bl'Wqpdworth, U.S. Atty. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge. This action was brought against 
Osca M. Welburn andsureties uppp his officiai bond as coUector of 
internai revenufe for. the First district of California. The condition 
of the bond is that : 

"If the said.iQsca Mv Weîburn shall truly and faithfuUy exécute and dis- 
charge ail ti^ duties pf the said office according to law, and shall Justty 



POND V. UXITÉD STATllS. 991 

and falthfuUy aceountfor andpay over to the IJnlted States, In compliance 
witli the orders and régulations of the secretary of the treasury, ail public 
moneys which may corne into hls hands or possession, and if each and every 
deputy coUector appointed by said collecter shall truly and f aithf ully exécute 
and discharge ail the dutles of such deputy eoUector aecording to law, then 
the abore obligation to be void and of no éffect; otherwlse it shall abide and 
remain in full force and virtue." 

The amount of the bond is $100,000. There were eight sureties 
upon the bond. One of them (William P. Dougherty) died March 
14, 1894, within six weeks after Welburn assumed the duties of his 
office, and before any défalcation occurred therein. Another surety 
(James Thomas Murphy) died after the commencement of this ac- 
tion, and the Union Trust Company of San Francisco, having been 
appointed executor of the estate, was regularly made a party défend- 
ant. The cause was tried before the court without a jury. The 
case was speedily tried. The court promptly ruled upon ail objec- 
tions ma;de, and at the close of the trial rendered a judgment in 
favor of the United States against each of the plaintiflfs in error for 
the sum of $45,979.27 and costs of suit. The amount sued for was 
$41,030.33. The amount proven was' $40,870.47. The balance of 
the judgment was for interest allowed under the provisions of section 
3624, Rev. St. There are numerous assignments of error, nearly al) 
of which are purely of a technical nature. We shall notice only 
those upon which counsel chiefly rely. 

I. It is claimed that the court erred in striking out the third dé- 
fense set up in the answer of the sureties, which, among other things, 
avers that for more than one year and a half prior to the i6th day 
of June, 1897, the plaintiff had full knowledge of ail the facts and 
conditions which are alleged in the complaint as constituting a breach 
of the conditions of the bond ; that the défendants had no knowledge 
thereof ; that Welburn was financially responsible, and able to make 
good to the United States the déficit in his accounts ; that the plain- 
tiff had the means and opportunity to compel him so to do, but took 
no action in regard thereto ; that défendants would hâve had like 
opportunity to compel him so to do if they had been informed as to 
the facts ; that said plaintifif neglected and failed to notify the défend- 
ants of thé facts, and did riot inform thèse défendants of the failure 
of the said Welburn to account for and pay over the moneys re- 
ceived by him until long after Welburn's failure, and long after the 
défendant Welburn became insolvent and unable to pay any of his 
debts and liabilities ; that by reason of the failure of the plaintif! 
to inform thèse défendants of the failure of Welburn to pay over 
and account for said moneys, and by reason of the insolvency of 
Welburn, thèse défendants hâve lost the opportunity to protect them- 
selves as sureties by coUecting from him the amounts which it is 
alleged he had so neglected and failed to account for and pay over. 
The ruling of the court in striking out this défense must be sus- 
tained by the express provisions of the statute of the United States 
"requiring notice of deficiency in accounts of principals to be given 
to sureties upon bonds of United States officiais, and fixing a lim- 
itation of time within which suits shall be brought against said 
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sureties upon said bonds," approved August 8, 1888, which provides 
that: 

"It sliall be the duty of the accoiintlng piacers making such dlscovery to at 
once notify the head of the department having control over the affalrs o£ 
sald oflBcer of the nature and amonnt_ oC çald deflcieney, and It sha^l be th© 
Immédiate duty of sald head of depàrtmént to at once notify ail ojjllgw:» 
upoh the bond or bonds of such officiai of the nature of such deflcieney and 
the amount thereofî * • * but a faUùre to glve or mail such notice shall 
not discharge the suPety or sureties tipoi such bond." 25 Stat. 387. 

The ruliligîs aiso supported by the gênerai principle of law, 
which. is Wêll settled, that "the government is not responsible fçr 
the lâchés of the wrongful acts of its ofificers." See authorities 
cited Upon thrs-'Subjectunder point 5. 

In Hart V; U. S., 95 U. S. 316, 318, 24 L. Ed. 479, 480, the court 
said: 

"Every stttety utoû an officiai ixxHà to the government is presumed to 
enter IntO hlsl edntract with a full knowledge of thls principle of law, and to 
consent to .be dealt wlth accordlngly. The government enters Into no con- 
tp-Ct with hlm that its offieers shall perform thelr dutles. A government 
may be a loser by the négligence of its offlçers, but it never becomes bound to 
othets for the conséquences of such neglect, unless it be by express agree- 
ment to that eftect." ■ 

2. It is also claîmed that the court erred in striking out the fourth 
défense set forth in the answer of the sureties. This défense, briefly 
stated, is to the eflfect that one Norton, a deputy collector of internai 
revenue under Welburn, had embezzled the money clairaed to be 
due and o\ying from Collector Welburn, In the face of the lan- 
guage of tbe bond itself, and of thç provisions of section 3148^ Rev. 
St., which déclare? that each internai revenue collector "shall, in 
every respect, biç , responsible both to the United States and to 
individuals, as. tjie case may be, jfof ail moneys collected, and for 
every act done or neglected to be donc by any of the deputies while 
actinig as such/'it-jWould seem that we ought to hâve been spared 
the tinie of investigating this assignment of error. The govern- 
njent, in accepting bonds from an ofïicer, does not become an in- 
surer to, protect the sureties thereon çigainst loss. The fact that 
a deputy stéals or embezzles the public, money, or stamps, which 
are the équivalent of money, under tbe charge of the collector, is 
whoUy immaterial. The principal and his sureties are liable if 
the principal does not properly account therefor, no matter in 
what way, or by whom the same may hâve been taken, unless it be 
by the act of God or the public ençmy. The gênerai rule upon 
|his siibject is to the eiïect that public ofïicers who are intrusted 
vvith pubhc funds, and required to give bonds for the faithful dis- 
charge of their, officiai duties, are not mère bailees of the money, to 
be exonerated by the exercise of ordinary care and diligence. Their 
liability is fixed by their bond, .^he fact : that money is taken, em- 
bezzled, or stolen from them withput any fault or négligence upon 
their part does not release thefn from liability on their officiai bonds. 
Bosbyshell v. Û. S., 23 C. C, A. 581, 77 Fed. 945; U. S. v. Bryan 
(C. C.) 82 Fed. 290, 292; Bryan v. Ù. S., 33 C. C. A. 617, 90 Fed. 
473. 53 L. R. A. 218; U. S. v. Zabriskie (C. C.) 87 Fed. 714, 718; 
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Smythe v. U. S., 46 C. C. A. 354, 107 Fed. 376, and authorities 
there cited; State v. Nevin, 19 Nev. 162, 164, 7 Pac. 650, 3 Am. St. 
Rep. 873, and authorities there cited. 

3. It is claimed that "the court erred in allowing the statement 
made up by the subséquent collector acting after the suspension of 
Welburn to be admitted in évidence as binding Welburn, or proving 
any case against him." Thomas had been a deputy under Welburn. 
After Welburn's suspension he was appointed, under the provisions 
of section 3149, Rev. St., as amended by section 2 of the act of 
March i, 1879 (20 Stat. 327), acting collector; and the statement to 
which objection was made was signed by him as "acting collector," 
and simply covers the officiai transactions of Welburn for the last 
quarter of his term of office. The record shows that when the 
objections were first made to the statement the court sustained them 
on the ground that Thomas could not "bind the collector as acting 
collector." The witness then testified that he was still a deputy, as 
acting collector, under Mr. Welburn's bond. The witness Thomas 
then gave independent testimony showing as a fact that the state- 
ment signed by him as acting collector was true. Thereupon the 
United States oflfered "the last quarterly account, having proved 
by the witness the fact that the accounts are proper," and the 
statement was then admitted against the objection of counsel. The 
testimony of Mr. Thomas made out a clear prima facie case. He 
was not cross-examined, and no testimony was ofifered by the 
plaintiflfs in error in opposition thereto. It is therefore unnecessary 
to discuss the question whether the statement of the acting collector 
would of itself, independent of the testimony, be sufficient to bind 
Welburn and his sureties. ' 

4. It is next claimed that "the évidence is insufficient to justify 
the findings, and the court erred in finding that the défendant Wel- 
burn received money aggregating $40,870.47, or any other sum of 
money, which he failed to account for and pay over to the United 
States." Counsel say that the utmost that the évidence proved or 
tended tp prove is that said collector was charged with having re- 
ceived certain béer stamps which were not found in the office on 
examination by the subséquent acting collector; that there was no 
showing that such béer stamps were not afterwards turned over 
to the United States by said Welburn, nor was there anything show- 
ing, or évidence tending to show, that he had ever received any 
money for such stamps; that there is not a scintilla of évidence in 
the record to show that Welburn ever received any money which 
was not turned over. The testimony shows beyond controversy 
a déficit in the accounts of Welburn of stamps amounting to $40,- 
340.69*/io. This is the face value charged against Welburn as so 
much money. Thèse stamps were missing and unaccounted for by 
Welburn for the quarter ending June 29, 1897, when he was sus- 
pended. The stamps were not in the office. It is true that, in a 
certain sensé, stamps are not money. But the stamps represented 
a money value, and were, in the débit and crédit accounts kept by 
the govemment with Welburn,- charged as so much money. The 
stamps were the équivalent of money. It was the officiai duty of 

111F.— 63 



994' 111 FEDERAL REPORTER. 

Welburri ëithier to turn over the stamps to the government, or to 
pay it the face value thereof. He did neither. He was a defaulter, 
and the amount of his défalcation was clearly proved. Was not 
this sufïîcient to establish the fact that Welburn did not "truly and 
faithfully exécute and discharge ail the duties of the said office 
accorditjg to law," which was One of the conditions in his bond, and 
for a violation of which he arid his sureties are liable? Counsel 
seem to think (at least, they so argue) that, in order to enable the 
government to recover upon the proofs, it was necessary for it to 
hâve brought an action against Welburn for damages for not re- 
turning the stamps, or for the value of the same, for having con- 
verted them, and contend that the action is distinctly brought for 
not performing his contract to pay over money which he had re- 
ceived for them. The argument of counsel is based upon a misap- 
prehension of the contract màd^, by the sureties ; their contention 
in regard thereto being that there were two contracts of Welburn 
which thé bond covered, viz. a contract that he would turn over 
ail money which he had received from sales of stamps, and a con- 
tract that he would return ail ùnsold stamps. They admit that 
a violation of either contract Wbtild render him and his bondsmen 
liable, but claim that a violation of one contract cannot be alleged, 
and recovery had upon proof that the other contract had been vio- 
lated, and upon this statement seek to hâve applied the principle 
that a party cannot sue upon one cause of action, and defeat his 
adversary upon another. There is virtually but one contract, cover- 
ing three conditions: (i) That Welburn should faithfully exécute 
and discharge ail the duties of his office according to law; (2) ac- 
count for and pay over to the United States ail moneys which may 
come into his hânds ; (3) to be responsible for the acts of his depu- 
ties. For a violation of either the bondsmen were liable. But 
counsel single out one of the averments in the complaint, viz. : 
"The said défendant Osca M. Welburn did, as such collector of in- 
ternai revenue, collect, receive, and obtain possession of divers 
public moneys as aforesaid, the same being moneys derived through 
the sale by him, as such collector, of béer stamps, cigar and tobacco 
stamps, playing-card stamps, spirit stamps, spécial tax stamps, ciga- 
rette stamps, and from other sources arising from and connected 
with the internai revenue service of said district, amounting in ail 
to the sum of $41,030.33," — and contend that the action is based 
solely upon the ground that Welburn sold the stamps and received 
money for them, and that the proofs only show that he had received 
certain stamps which he failed to turn over or account for. What 
more was necessary? Was this not enough to hold him and his 
sureties liable under the provisions of the bond? There are several 
averments in the complaint àlleging, among other things, that Wel- 
burn has not kept or performed the conditions of the bond; that 
he has not discharged the duties of the trust imposed upon him ; 
that he has not complied with the rules, orders, and régulations of 
the secretary of the treasury, and has not paid over or accounted 
for ail moneys belonging to the United States which came into his 
possession by virtue of his office, etc. It ïs not unusual, nor is it 
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improper, in transactions of this character, to make separate aver- 
ments concerning the same transaction in différent forms. It might 
hâve been more artistic to hâve alleged that Welburn received 
stamps of the value of so many dollars, and that he had failed to 
account therefor. It was unnecessary to hâve alleged that he sold 
them. It made no différence whether he sold them or received 
any money therefor, whether he embezzled them, or whether they 
were stolen by a deputy or a stranger. His innocence or his guilt 
is wholly immaterial. He is responsible in either event, and his 
sureties are liable, because it is so nominated in the bond. It was 
enough to prove that he received the stamps by virtue of his office, 
and had failed to properly account for them to the government, 
This is not an action for the conversion of personal property, but 
it is an action upon a bond of a public oiïicer, and must be governed 
and controlled by the principles of law which apply to such bonds. 
It is well settled that a bond requiring a faithful performance oî 
ofRcial duty is as binding upon the principal and his sureties as if 
ail the statutory duties and officiai régulations of the office were 
inserted in the bond. 

5. The next point urged by counsel is that "the court erred in 
overruling the objection that the claim sued on had not been pre- 
sented to the executor of James T. Murphy." In support of their 
objection, counsel cite section 1502 of the Code of Civil Procédure 
of California, which reads as foUows; "If an action is pending 
against the décèdent at the time of his death, the plaintiff must in 
like manner présent his claim to the executor or administrator, for 
allowance or rejection, authenticated as required in other cases ; 
and no recovery shall be had in the action unless proof be made 
of the présentations required," — and claim that it is apphcable to 
this case, under the gênerai principle that when the United States 
appears as a suitor it voluntarily submits to the law, places itself 
upon the same footing with other litigants, and is not entitled to 
remédies which cannot be granted to individuals. U. S. v. Beebee 
(C. C.) 17 Fed. 36; U. S. V. Barker, 12 Wheat. 559, 6 L. Ed. 728; 
U. S. V. Ingate (C. C.) 48 Fed. 251, 253; U. S. v. State Bank, 96 
U. S. 30, 36, 24 L. Ed. 647. This gênerai principle is well settled, 
but it is always qualified and limited by the rule that neither the 
statute of limitations nor lâches will bar the government of the 
United States as to anv daim for relief in a purely governmental 
matter. U. S. v. McElroy (C. C.) 25 Fed. 804; U. S. v. Southern 
Colorado Coal & Town Co. (C. C.) 18 Fed. 273 ; U. S. v. Belknap 
(C. C.) 73 Fed. 19, 20; U. S. V. Beebe, 127 U. S. 338, 344, 8 Sup. 
Ct. 1083, 32 Iv. Ed. 121 : U. S. V. Insley, 130 U. S. 263, 9 Sup. Ct. 
48s, 32 h. Ed. 968. In U. S. V. Adams (C. C.) 54 Fed. 115, the pré- 
cise question hère involved was presented. That was an action up- 
on the officiai bond of one Kelly as United States marshal. The 
sureties, as a défense, averred that during the time the estate was 
in process of settlement the plaintiff was notified that said estate 
was being settled, and plaintiff was requested to présent any claim 
which it might hâve against said Kelly; that the plaintiff failed and 
neglected to présent any claim to the administrator of the estate; 
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that by reason of the carelessîiess and négligence of thé plaintiff 
the préférence and priority of payment of the United States (Rev. 
St. U. S. § ^466) was whoUy lost, and the entire estate was dis- 
tributed to other creditors, and défendants were prevented from ex- 
ercising the right of subrogation; and they relied upon the same 
gênerai principle for which the plaintifïs in errer hère contend. 
Thèse averments in the answer were stricken ont upon the ground 
that the facts therein stated, if true, constituted no défense to the 
action. The court, in the course of its opinion, said : 

"The gênerai rule that lâches Is not Imputable to the government is essen- 
tial to the préservation of the Interests and prosperlty of the public It is 
,f ounded upon publie pollcy. Any other doctrine would he ruînous in the 
extrême, The government can only transact its business by and through its 
offlcers and agents, and its fiscal opérations are so various, and Its agencies 
and offlcers so numerous and scattered, that the utmost vigilance would not 
save the publie from the most serions losses if the doctrine of lâches could 
be applled to its transactions. The suprême court of the United States has 
nnif ormly and repeatedly declared that, in a case lllie the présent one, lâches 
cannot be set lîp against the government. U. S. v. Kirlspatrlck, 9 Wheat 
735, 6 L, Ed. 198; U. S. v. Van Zandt, 11 WTieat. 190, 6 L. Ed. 448; U. S. v. 
Nicholl, 12 Wheat. 509, 6 L. Ed. 709; Dos v. Postmaster General, 1 Pet. 318, 
7 L. Ed. 160; Gibson v. Ohouteau, 13 Wall. 99, 20 L. Ed. 534; Gaussen v. 
U. S., 9T V. S. 584, 24 h. Ed. 1009; U. S. v. Thompson, 98 U. S. 489, 25 L. Ed. 
194; Steele v. U. S., 113 U. S. 129, 5 Sup. Ct 896, 28 L. Ed. 952; U. S. v. 
Railway Co,, 118 U. S. 126, 6 Sup. Ot 1006, 30 h. Ed. 81." 

In U. S, V. Railway Co., supra, the court said: 

"It is settled b.eyond doubt or controversy, upon the foundation of the great 
principle of; public policy, applicable to ail governments alike, whlch forblds 
that the public interests should be pirejudlced by the négligence of the offl- 
cers or agenli tO whose care they are conflded, that the United States, assert- 
inè rlghts vested in them as a sovéireîgn government, are not bound by any 
statute of Hmitatioiis, unless congrèss bas clearly manif ested its intention that 
they shoijld bp so bound." ; 

U. S. V. ilnslèy, 130 U. S. 363, 265, 9 Sup. Ct, 485, 32 L. Ed. 968; 
Stanley v. Schwàlby, 147 U. S. 5o8> 514, 13 Sup. Ct. 418, 37 L. Ed. 
259; U. S, V.' American iBell Tel, Co., 159 U. S. 548, 554, 16 Sup, 
Ct. 69, ,40 1,. Edî 255; Id., 167 tJi S. 225, 265, 17 Sup. Ct. 809, 42 

L. Ed. I44-' ,' • 

The statutê b^California a:bove cjuoted does not come within the 
provisions of Seétiôn 914, Rev. St. IJ. S., relating tb "the practice, 
-{iîeadingis ànd fôfms and modes of proceeding in civil causes." 

In U. S. V. Thompson, supra, 'it was lield that the United States, 
Whether named in à state statute of limitations or hot, is not bound 
thereby, and wèen it sués in one; bf its own courts such a statute is 
not within the provisibns of thé judiciary act of 1789 (i Stat. 73), 
which déclares that the laws of the states, in trials at common law, 
shall be regarded as rules of décision in the courts of the United 
States in cases where they apply. The state statute does not bar 
the United States from a recovery against the executor of the 
Murphy estate. As was said in U. S. v. Backus, 6 McLean, 443, 
Fed. Cas. Nb. 14,491 : 

"The exclusive jurlsdiction given to the probate court. In the settlement of 
deeedenta' estâtes, cannot affect the claims of the government, however it 
may bear on private claims. The mode of proceeding in the probate court, 
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and the time given for the settlement of accounts, cannot regulate the clalms 
of tlie govemment, nor affeet the remédies given to it under its own laws. 
The demand in this case has been adjusted by the accounting department 
under the laws of congress, and there can be no obligation to présent the 
account for adjustment to the probate court of Michigan. Such a rule of 
procédure would subject the action of the fédéral govemment to the régula- 
tion of a State govemment. The fédéral govemment being entitled to a 
priority over other credltors, by the enforcement of its demand no injustice 
is done to the gênerai creditors. It could not hâve been contemplated by the 
législature of Michigan that the law should apply to the gênerai govemment 
as a créditer. Such a construction of the act is not required from its lan- 
guage. It is true, there is no exception in it, but the exception neccssarily 
arises from the nature of the case. Executors are responsible under the 
laws of the state, but their liability attaches on the acceptance of the trust 
The eighteen months given for the adjustment of accounts against the 
esta te of the décèdent relates to the remedy, and cannot apply to a demand of 
the fédéral govemment." 

It follows from the views herein expressed that the ruling of the 
court upon this point was correct. 

6. Finally it is claimed that the court erred in overruHng the ob- 
jections to the release of the executors of William P. Dougherty, 
thus putting the whole burden on the other détendants. The execu- 
tors of the estate of Dougherty were released upon the admission 
of the United States attorney that the défalcation of Welburn did 
not occur until long after the death of Dougherty. In this ruling 
the court erred. The bond déclares in express terms that the prin- 
cipal and sureties "are held and firmly bound unto the United 
States of America in the full and just sum of one hundred thousand 
dollars, moneys of the United States to which payment, well and 
truly to be made, \ve bind ourselves, jointly and severally, our joint 
and several heirs, executors, and administrators." In Hecht v. 
Weaver (C. C.) 34 Fed. m, 112, Judge Deady, said: 

"On a careful examinatiou of the authorities, I hâve concluded that when- 
ever the undertaliing of the surety is of a definite period, as for the conduct 
of an officer during his term of office, or for the repayment of advances made 
to the principal in the bond until notice is given the obligée that his liability 
is terminated, the estate of the surety in the hands of his administrator is 
answerable for any default of the principal occurring after his death; and 
this is especially so where, as in this case, the surety bound himself, his 
'heirs, executors, and administi'ators.' for the performance of his undertaking. 
Insurance Co. v. Davies, 40 lowa, 469, 20 Am. Rep. 581; Green v. Young, 8 
Greenl. 14, 22 Am. Dec. 218; Knotts v. Butler, 10 Rich. Eq. 143; Moore v. 
Wallis, 18 Ala. 458; Hightower v. Moore, 4*5 Ala. 387; Mowbray v. State, 88 
Ind. 327." 

See, also, U. S. v. Keiver (C. C.) 56 Fed. 422. 

But this errer of the court does not in any manner afifect the 
liability of the other sureties on the bond, nor the separate judg- 
ments entered against them. The bond is joint and several. It 
could be enforced against one or ail of the sureties. Code Civ. Proc. 
Cal. § 383; U. S. V. Lawrence, i Cranch, C. C. 94; Fed. Cas. No. 
15,575; ^5 Enc. PI. & Prac. 116, and authorities there cited. "It is 
always proper to sue in one suit ail the parties severally liable on 
the bond, to enforce the several liability of each." U. S. v. Tracy, 
8 Ben. i, Fed. Cas. No. 16,536. If the court had not dismissed the 
action as against the executors of the estate of Dougherty, the re- 
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suit of the judgments against the plaintiffs in error would hâve been 
precisely the same. But, inasmuch as the dismissal might resuit in 
depriving them of their right to contribution from that estate of its 
proportion of the indebtedness which the plaintiffs in error may be 
compelled to pay, the order of dismissal is hereby set aside. 

The judgment against each of the plaintiffs in error is hereby 
afïîrmed, with costs. 



ANDBBSON T. COMPTOIS. 

In re DUBOSE. 

(Circuit Court of Appeals, Nlnth Circuit September 16, 1901.) 

No. 632. 
On Rehearing. 
For former opinion, see 48 C. C. A. i, 109 Fed. 971. 

PER CURIAM. Upon a rehearing of this matter, and a consid- 
ération of the additional testimony introduced, we are of the opin- 
ion that the fîndings of fact and judgment heretofore entered herein 
are in ail things correct, and are hereby reaffîrmed, and the United 
States marshal for the Northern district of California is hereby di- 
rected to exécute the judgment heretofore entered herein forthwith. 



In re LEE GON YUNG (UNITED STATES, Intervener). 

(Circuit Court, N. D. Callfomla. November 13, 1901.) 

No. 13,176. 

Chinese Exclusion— Peitilkge op Tkansit— Act of 1888. 

Section 8 of the Chinese exclusion act of September 13, 1888 (25 Stat. 
478), whleh relates entlrely to the privilège of transit across the territory 
of the United States In the course of a journey by Chinese persons to or 
from other countries, was Independent législation, net dépendent, Uke 
section 1, on the ratification of the treaty then pendlng to become a law, 
and It became effective on its passage. 

Bame— Construction of Tbeaty op 1894— Validitt op Régulations. 
The treaty between China and the United States of December 8, 1894, 
provides (article 3, par. 2, 28 Stat 1211) that "Chinese laborers shall con- 
tinue to enjoy the privilège of transit across the territory of the United 
States, * * * subject to such régulations by the government of the 
United States as may be necessary to prevent sald privilège of transit 
from belng abused." The privilège had prevlously been exercised under 
régulations prescribed by the treasury department, the last of which 
prior to the treaty were promulgated September 28, 1889, and were in 
force Tvhen the treaty vs^as ratiûed. Heli, that effect of such provision 
of the treaty was to recognize the régulations then in force, and to agfee 
to their continuance, and to such modifications as might be found neces- 
sary to prevent the privilège granted from belng abused. 

Same— CoNCLusiVENEss op Collbctok's Décision. 

Under the régulations of the treasury department of December 8, 
1900, relatlng to the transit of Chinese persons through the territory of 
the United States, and also by those of September 28, 1889, it Is incum- 
bent upon a Chinese person applylng for the privilège of transit to sat- 
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Isfy the collector of the port of hls bona flde Intention to make such 
transit; and on hls failure to do so the collector may order his déporta- 
tion, and his décision cannot be revlewed by the courts, but only by an 
appeal to the department. 

On Application for Writ of Habeas Corpus. 

E. J. Foulds and Earll H. Webb, for petitioner. 
Edward J. Banning, Asst. U. S. Atty., for intervener, 

MORROW, Circuit Judge. The petitioner allèges that he is un- 
lawfuUy and unjustly detained and imprisoned by Alexander Cen- 
ter, gênerai agent for the Pacific Mail Steamship Company, by vir- 
tue of an order of déportation made by the collector of customs 
for the port of San Francisco; that on or about the ist of Sep- 
tember, 1901, the petitioner purchased from the agent of the Pacific 
Mail Steamship Company at Hong Kong, China, passage from 
said last-mentioned place to the City of Mexico, paying therefor 
the sum of 168 Mexican dollars, and received a ticket for passage 
on the steamship Peru to the port of San Francisco, and an order 
upon the San Francisco agent of the said company for passage 
by rail from the said city of San Francisco, Cal., to the City of 
Mexico, which ticket and order he now has in his possession; that 
petitioner is not making application to enter the United States, 
but to pass in transit across the territory thereof, being a Chinese 
laborer on his journey across the territory of the United States 
from the foreign country of China to the foreign country of Mexico ; 
that the collector of customs of the port of San Francisco has 
made the order of déportation alleged, and petitioner is now con- 
fined in the manner described, and will be deported and sent back 
to China, the country from whence he came, unless prevented by 
the order of this court. The return of Alexander Center is to the 
efïect that he detains the petitioner at the port of San Francisco, 
and refuses to permit him to pursue his journey to the City of 
Mexico, under and by virtue of an order to that efïect issued by 
the collector of the port of San Francisco. The United States has 
intervened, by the United States attorney, and allèges, among 
other things, that the collector of customs, after a careful and due 
investigation, has decided that he is not satisfied that the petitioner 
does intend in good faith to continue his journey, if permitted so 
to do, through the territory of the United States to the republic of 
Mexico, and for that reason has denied to the petitioner the priv- 
ilège of further continuing his journey through the territory of the 
United States, and has ordered the petitioner deported to China, 
the country from whence he came. It is further alleged by the 
attorney for the United States that since the décision of the col- 
lector of customs and the order of déportation made by him as 
aforesaid, the petitioner has, through his counsel, appealed to the 
secretary of the treasury of the United States from such décision 
and judgment and order of déportation; that said appeal is now 
pending and undetermined ; and that the court has no jurisdiction 
over the petitioner or the subject-matter of the proceeding. The 
petitioner has demurred to the return of Alexander Center and to 
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the intervention of the United States on the ground that neither 
the retiirn nor the intervention state facts sufficient to justify the 
détention of the petitioner. 

The action of the coUector of customs is based upon the authority 
contained in the régulations governing passage of Chinese in transit 
through the United States, prescribed by the commissioner gênerai 
of immigration and approved by the secretary of the treasury, dated 
December 8, 1900. Thèse régulations were addressed to collectors 
of customs and ail other ofïicers charged with the enforcement of 
the Chinese exclusion laws, and provide as foUows : 

"Any Chinese person arrlvlng at yonr port clalming to be destined to some 
foreign eountry and seeking permission to pass tlirough tlie United States, 
or any portion thereof, to reach sutth alleged foreign destination, shall be 
granted permission for such transit bnily upon complying wltli the followlng 
conditions: 

"(1) ïhe appllcant shall be requlred to prodnce to the coUector of customs 
at the first port of arrivai a through ticket across the whole terrltory of the 
United States (and to his or her alleged foreign destination accordlng to the 
steamship manifest) Intended to be traversed, and such other proof as he (or 
she) may be able to adduce, to satlsfy the said coUector that a bona flde 
transit only Is Intended, and such ticket and other évidence presented must 
be so stamped, or maiked, and dated by the sald coUector, or such offlcer as 
he shall désigna te for that purpose as to prevent their use a second time; but 
no such appllcant shall be consldered as Intendlng bona flde to make such 
transit only, If he (or she) has prevlously, on same arrivai, made application 
for and been denled admission to the United States." 

It is contended on behalf of the petitioner that thèse régulations 
are without authority of law, and therefore void, and of no effect. 
The attorney for the United States finds authority for the régula- 
tions in section 8 of the act of Séptember 13, 1888 (25 Stat. p. 478). 
That section provides as foUows: 

"That the secretary of the treasury ghall be, and he hereby is, authorized 
aîid empowered to make and prèscrlbe, and from time to tlme to change and 
amend such rules and régulations, not In eonflict with thls act, as he may 
deem necessary and proper to convenlently secure to such Chinese persons 
as are provided for in articles second and third of the said treaty between 
the United States and the empire of China, the riglits thérein mentioned, and 
such as shall also protect the United States against tbe coming and transît 
of persons not entltled to the beneflt of the provisions of said articles. And 
he is hereby further authorized and empowered to prescribe the form and 
substance of certlflcates to be Issued to Chinese laborers under and in pursu- 
ance of the provisions of said articles, and prescribe the form of the record 
of such certiflcate and of the proceedlngs for issuing the same, and he may 
Tequlre the deposlt as a part of such record of the photograph of the party 
to whom any such certiflcate shall be Issued." 

It has been questioned whether any part of the act of Séptember 
13, 1888, ever became a law. Section i of the act provided that 
from and after the date of the. exchangè of ratifications of the then 
pending treaty between the United States and the empire of China 
it should be unlawful for any Chinese person, whether a subject of 
China or of any other power, to enter the United States, except 
as in the act thereinafter provided. The treaty hère referred to was 
nCver ratified, and those sections of the act relating to the entry 
df Chinese into the United States, being dépendent upon the rati- 
fication of the treaty, never became operative. Li Sing v. U. S., 
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i8o U. S. 486, 488, 490, 21 Sup. Ct. 449, 45 I,. Ed. 634. But it has 
been held in several cases in the district and circuit courts that cer- 
tain sections of the act, net being so dépendent, became law upon 
the passage of the act. U. S. v. Jim (D. C.) 47 Fed. 431 ; In re 
Mah Wong Gee (D. C.) Id. 433; U. S. v. Chong Sam, Id. 878; 
U. S. V. Lee Hoy (D. C.) 48 Fed. 825 ; U. S. v. Gee Lee, i C. C. 
A. 516, 50 Fed. 271 ; U. S. v. Long Hop (D. C.) 55 Fed. 58. As 
section 8 of the act in question does not relate to the entry of 
Chinese persons into the United States to remain and become a 
part of the population of the country, but to the privilège of transit 
across the territory of the United States in the course of a jdurney 
to or from other countries, I am of the opinion that the section did 
not dépend upon the ratification of the treaty to become a law, 
but was independent législation on the part of congress. To the 
same effect, see the opinion of Judge De Haven in the matter of the 
application of Fok Young Ho for a writ of habeas corpus, given 
on October 23, 1901. But I am of the further opinion that the au- 
thority for the régulations under which the collector of customs 
acted in this case may be found in the second paragraph of article 
3 (28 Stat. 121 1) of the treaty between this country and China en- 
tered into on December 8, 1894, which reads as foUows : 

"It la also agreed that Chinese laborers shall continue to enjoy the privilège 
of transit across the territory of the United States in the course of thelr 
joumey to or from other countries, subject to such régulations by the govem- 
ment of the United States as may be necessary to prevent sald privilège of 
transit from being abused." 

It will be observed that this paragraph of the treaty provides for 
the continuance of the privilège of transit. It was a privilège that 
had been exercised under the previous treaty of July 19, 1881, and 
the act of congress of May 6, 1882, regulating Chinese immigra- 
tion into the United States, and it was the purpose of article 3 of 
the treaty of December 8, 1894, to provide for its continuance. The 
privilège had been exercised under régulations prescribed by the 
department of the government of the United States having juris- 
diction of that subject. The first régulations relating to the transit 
of Chinese persons across the territory of the United States were 
prescribed by the secretary of the treasury under date of January 
23, 1883, without spécifie authority in either the then existing treaty 
or act of congress. Thèse régulations continued until the act of 
October i, 1888, providing for the further exclusion of Chinese 
laborers by prohibiting the return of ail those who had once been 
in the United States and had departed therefrom, and ail those 
who might thereafter come into the United States and départ there- 
from. The secretary of the treasury thereupon prescribed the rég- 
ulations dated September 28, 1889, the purpose of which was to 
enable Chinese persons to exercise the privilège of transit under 
the act of October i, 1888. Thèse régulations were in force when 
the treaty of December 8, 1894, was negotiated and ratified. The 
treaty provided for the continuance of the privilège of transit "sub- 
ject to such régulations by the government of the United States 
as may be necessary to prevent said privilège of transit being 
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abuséd." In my opinion, this provision of the treaty recognîzed 
the régulations then in force, and agreed to their continuante and 
to such modification of them as might be found necessary to pre- 
vent the privilège of transit being abused. The changes or modi- 
fications contained in the new régulations dated December 8, 1900, 
are, however, immaterial, The authority of the coUector to déter- 
mine whether a Chinese person arriving at a port of the United 
States intends to make a bona fide transit across the territory of 
the United States is contained in the new régulations precisely as 
it was provided under the régulations of September 28, 1889. In 
my opinion, therefore, the treaty recognizes the binding force of 
thèse régulations, and to that extent, at least, the treaty is self- 
executing,_and is as much the law of the land as an act of congress. 
It follows from thèse conclusions that it was incumbent upon the 
petitioner to satisfy the collector of customs at this port that he 
had a bona fide intention to make the transit across the territory 
of the United States, and, having failed to do so, the détention of 
the petitioner for déportation is within the jurisdiction of that ofii- 
cer, and not subject to review in this court upon this proceeding. 

The writ will be discharged, and the petitioner remanded to the 
custody from which he was taken. 



PBRRY v. HOSKINS. 

(Circuit Court, D. New Hampshire. January 27, 1899.) 

1. Patents— Designs— Invention. 

Under the rule establlslied by the later décisions, as high a degree of 
Invention Is required to sustain design patents as In case of mechanical 
patents. 

& Bame—Validxty— Design for Monument. 

The Perry design patent. No. 22,856, for a design for a monument, 
covering two éléments, — the shape or configuration of the monument, and 
a décorative design for its ornamentatlon, — is Invalld as to both f eatures 
for lacl£ of Invention. 

In Equity. Suit for infringement. On final hearing. 

Walter D. Hardy and John M. Mitchell, for complainant. 
Streeter, Walker & Hollis, for défendant. 

ALDRICH, District Judge. This is a design patent for a monu- 
ment, and is numbered 22,856, and dated October 24, 1893. The 
patent seems to cover two éléments : First, the shape or configu- 
ration of the monument ; and, second, the décorative design for its 
ornamentatlon. As to the first, there is nothing in the détails or 
in the combination which can be accepted as new and original. AU 
the features in détail must be treated as old, for the stonecutting 
art, as known and practiced from a very early period, has covered 
ail conceivable shapes and forms in monuments and statuary, and 
the combination does not, as it seems to me, amount to a new and 
original design. The second élément of the design — that relating to 
ornamentations' — cornes nearer to patentable invention than the 
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first. The test îs the appearance to the ordinary eye, which re- 
sults from the design of combining the finished surfaces, the va- 
rious Unes, curves, figures, etc. ; and, if this case could be deter- 
mined in the Hght of the earher décisions under the design stat- 
ute, it would not be difBcult to sustain this feature of the patent. 
But the later tendency has been to require for design patents some- 
thing akin to inventive genius ; or, in other virords, as high a de- 
sign of invention as that required by the rules which govern me- 
chanical patents. In view of the later décisions, I arrive at the con- 
clusion that the décorative design is not so distinctively new and 
différent from previous designs as to bring it within the statute, 
which requires the design to be new and original. 
The bill is dismissed, without costs. 



MERRITT & CHAPMAN DERRICK & WREOKING CO. v. CHTJBB et al. 

(Circuit Court of Appeals, Second Circuit Kovember 22, 1901.) 

No. 30. 

Admiraltt— Claim for Salvage— Interest. 

Wliere a libelant made greatly exaggerated clalms for salvage services 
and tOTvage, he will not be allowed interest on tlie amount recovered.i 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

James E. Carpenter, for appellant Merritt & Chapman Derrick & 
Wrecking Co. 

Robt. D. Benedict, for appellant Catskill & N. Y. Steamboat Co. 
Joseph Laracque, for appellees. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

PER CURIAM. From the testimony in the case we are satisfied 
that the services of the libelant in and about the raising of the wreck 
of the Catskill were rendered upon an agreement with Chubb & Son 
that they should be compensated for as salvage services only in pro- 
portion to value of remnants salved. We see no reason, upon the 
testimony, to question the propriety of the amount found by the 
court ($500). Under the pleadings, and upon the proofs, we think 
the district court erred in decreeing for this sum against the steam- 
boat Company. The decree should hâve been against Chubb & Son. 
If they are entitled to recover over against the company by reason of 
its improperly retaining proceeds of sale, they may do so by proper 
proceedings. We find upon the évidence in the record that the only 
services rendered by the libelants for the Catskill & New York 
Steamboat Company or for its benefit, were the towage services ren- 
dered at its request after the vessel had been raised. We find no com- 

1 Salvage awards in fédéral courts, see note to The Lamlngton, 30 C. C. A. 
280. 
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peterit évidence in thë record as to the value of thèse services, aside 
fromthe admission in the answer of the company that they were 
vi*ôrth $i6o. AlthoUgh separate controversies against différent part- 
ies weife joined in the same libel, there was no objection, and the 
cause wastried as though the joinder were proper. The only decree 
autherized, by the évidence was a decree against Chubb & Son for 
$500, aild against the steamboat company for $100. In view of the 
exaggêrated daims made by the libelant, no interest should be al- 
lowed as against either respondent. 

Decree isreversed and cause remanded, with instructions to de- 
cree in cOfiformity with this opinion. 



MEMORANDUM DECISIONS. 



THE A. 0. CHENEY. (Circuit Court of AppealB, Second Circuit. Novem- 
ber 22, 1001.) No. 39. Appeal from the District Court of the United State» 
fot the Eastem District of New York. Le Ray S. Gone, for appellant. B. 
D. Benedlct, for appellee. Before WALLACE and LACOMBE, Circuit Judgea, 
and TOWNSEND, District Judge. 

PER CURIAM. There is no satlsfaetory évidence of any careless or négli- 
gent conduct on the part of the tug whlle performing the towage service, and 
the case for the libelant rests wholly upon the presumption arising from the 
fracture of the planlcs during the service. We are not satlsfled that the 
court below erred In the conclusion reached, and thlnk the decree dismissing 
the libel ought not to be disturbed. Decree afflrmed, with costs. 



In re ADAMS et al. ARMOUB PAOKING CO. et al. v. ADAMS et al. 
(Circuit Court pf Appeals, Fifth Circuit. December 10, 1901.) No. 1,073. 
Appeal from the District Ourt of tjie United States for the Southern District 
of Georgia. . Marrion W. Harris ând Washington Dessau, for appellants. 
John I. Hall arid Olin J. Wimberley, for appellees. Before PARDKB, Mc- 
OORMIOK^ and SHELBY, Circuit Judgés. 

PER OUMAM. The proper decisicm of this case dépends upon the facts, 
and as the flndings thereof by the trial: jii^ge, upon vrhich he rendered the 
decree appëaled from, are fully supported by the évidence in the case, the 
decree appëàied from should be aflarmed, and it Is so ordered. 



BlBBER-WHlTE CO. v. WHITE RIVER VAL. BLECTRIO R. 00. et al. 
(Carcnit Court of AppèalS, Second Circuit November 18, 1901.) No. 35. Ap- 
peal' from the Oiiîcult Court of the United States for the District of Vermont. 
G. B. Mnmford, for the motion. W. B. C. Stiekney. opposed. Before WAL- 
PAOfi'ania LACOMB?:, Circuit Judges, and TOWN'SEND, District Judge. 

PEÈ OÛRIAM. Aifter hearing counsel upon motion to remand record here- 
In to circuit court, it is ordered that sald record is remitted, with leave to 
the circuit court to amehd' or correct the same by Insertlng therein any péti- 
tion, reports, documents, or other évidence whlch was before the court and 
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consldered by it In grantlng the original order (111 Fed. 36) from whlch the 
appeal herein has been taken, or in entertainlng the motion to amend tbe 
same. 



In re BIDDELL. (Circuit Court of Appeals, Second Circuit. November 15, 
1901.) No. 25. Appeai from the District Court of the United States for the 
Southern District of New ïorlt. Isaac N. Miiler, for appellant. Robert Inch, 
for appeliees. Before WALLA0E5 and INCOMBE, Circuit Judges, and 
TOWNSEND, District Judge. No opinion. Order of district court, appealed 
from, reversed in open court. 



CITY OF NEW ORLEANS v. EQUITABLE LIFE ASSUR. SOC. (Circuit 
Court of Appeals, Fifth Circuit December 11, 1901.) In Error to the Circuit 
Court of the United States for the Eastem District of Louislana. H. G. Du- 
pree, for city of New Orléans. E. B. Kxuttschnitt, for Eiquitable Life Assur. 
Soc. Dismissed by agreement 



COBTBLYOU et al. v. LOWE et al. (Circuit Court of Appeals, Second Cir- 
cuit. November 14, 1901.) No. 113. Appeal from the Circuit Court of the 
United States for the Southern District of New Yorlî. Joab H. Banton, for 
appellants. S. O. Edmonds, for appeliees. Before WALLACE and LA- 
COMBE, arcuit Judges. 

FER CUEIAM. ïhia cause cornes hère on appeal from an order granting 
preliminary injunction. The case upon whlch the order was granted is in 
Its facts practically identical with the one wbich was before the circuit court 
of appeals of the Sixth circuit in Heaton Peninsular Button-Fastener Co. v. 
Burelia Specialty Co., 25 0. O. A. 267, 77 Fed. 288, 35 L. R. A. 728. We fully 
agrée with the opinion of the court in that case, and think the décision 
Bhould control the case at bar. The order is afflrmed, with costs. 



FIRST NAT. BANK OF BEYAN v. MOORING. (Circuit Court of Appeals, 
Fifth Circuit. November Ig, 1901.) No. 1,004. Appejal from the District 
Court of the United States f t>r the Northern District of Texas. George Clarlc 
and D. C. Bollnger, for appellant. Dismlssed by afËrmance on iqotion of 
appellant 



HOSTETTER CO. v. BRUNN. (Circuit Court of Appeals, Nlnth Circuit. 
October 7^,, 1901.) . Np. 730. Appeal from the Circuit Court of the United 
States f or !the. Southern District of California. E. Edgar Galbreth and A. H. 
Clarke, for appellant, B. E. Annable, for appellee. Dismissed per stipula- 
tion of couhsel. 



LAND V. MAHONEY et al. (Circuit Court of Appeals, Fourth Circuit 
November 26, 1901.) No. 432. Appeal from the District Court of the United 
States for the Eastern District of Virginia. W. G. Pllkinton, for appellant 
G. M. Dillard, for appeliees. Before GOFF and SIMONTON, Circuit Judges, 
and JACKSON, District Judge. 

PER OURIAM. We see no error in the décision reached by the court below. 
Its decree is afHrmed, without préjudice, however, to any question the bank- 
rupt may make as to his right of homestead, and without préjudice to any 
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daim W. Q. Pflkinton, trustée, may hâve àgâlnst the proceeds of the sale of 
the goods sbld Wj" hlm as trustée undèr the' afelgnment Thèse proceedings 
are referred to the court of bankruptcy. 



LAWLBSS T. WARNBOKB. (Circuit Court of Appeals, Second Circuit. 
November 13, 1901.) No. 11. Appeal from the Circuit Court of the United 
States for the BâStérn District of New ï6*k. Clarence Kelsey, for appellant. 
Before WALIiACS! and LAOOMBB, Circuit Judges. No opinion. Decree 
afElrmed In open court 



NEW YORK BpARD OF FIRB UNPSRWRITBRS t. MOODY. (Circuit 
Court of Appeals, Second Circuit. Norember 14, 1901.) No. 16. In Error 
to the Circuit Cî6,u^t of the United States for the Southern District of New 
ïori:. Lewis H. Efeedman, for plalntlft In errer. James S. Darcey, for dé- 
fendant In errer. Before WALlAAOa Circuit Judge, and TOWNSBND, Dis- 
trict Judge. 

PEB CURIAM. We regard the assignments of error as so plainly without 
merlt that no useful purpose would be subserved by dlscussing them seriatim. 
The case luToIyes merely the application of the familiar rules of the law of 
négligence to the particular facts. It presented questions of fact for the 
Jury upon the Issttes of négligence on the part of the défendant and contribu- 
tpry négligence on the part of the plaliitlttl Thèse questions were submitted 
to the jury fully and plainly by the trial Judge, and hls instructions In respect 
to the légal propositions involved were adéquate and accurate. We find no 
ertor in the record, and the Judgment sbould theref ore be affirmed. 



OTTENDORPER v. McLBLLAN DOCK 00. (Circuit Court of Appeals, 
Flfth Circuit December 11, 1901.) No, 1,060. Appeal from the District 
Court of the United States for the Eastem District of Louisiana. S. U Gil- 
more, for appellant. Horry H. Hall, for appellea Appeal dismissed for fali- 
nre to print records 



SODERGBEN ▼. tmiTED STATES. (Circuit Court of Appeals, NInth 
OtecuU. October 7, 1901.) No. 721. In Error to the District Court of the 
tJnitêd States for thé Ten-ltory of Hawaii. Kinney, Ballon & McClanahan 
(W. A. Bigelow and Nathan H. Frank, of counsel). for plalntUt lu error. 
Dismissed. 



WHITIB STAR !3. S. CO. et al T. BETSCH et al. (Circuit Court of Appeals, 
Nlnth Circuit October 7, 1901.) No. 718. Appeal from the Circuit Court 
of the United States for the District of Alaska, Second DlTlsion. Page, Mc- 
Outcheon, Hardlng & Knight, for appellanta. Dismissed. 



THB' ItiLLIAM H. BAILET. (drcrilt Court of Appeals, Second Circuit 
Novembér 14, 1901.) No. 6. Appeal from the District Court of the United 
States tôt the District of Connectlcut James D. Dewell and A. F. Oushman, 
(or appellant Henry F. Parmelee and W. W. Cook (George D. Watrous, 
of counsel), for appellee. Before WALtlACB and LAOOMBB, Circuit Judges. 
NO opinion. Decree of district court (lOO Fed. 115) atûrmed, wlth mterest 
and costs, on opinion of district judgei 
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OOLEMAN V. WASHBUEN et al. (Circuit Court, S. D. New Tdrk. No- 
vember 25, 1901.) On exceptions to master's report. David McClure, for 
complainant. Alfred Opdyke, for défendants. 

COXE, District Judge. Thls Is an action for a partnership accounting. 
The master to wlioni it was referred to take and state the account flled, De- 
cember 20, 1900, an elaborate and painstaking report in -which various daims 
presented by botb parties are disallowed. The complainant filed exceptions, 
10 in ail, to the adverse rulings of the master. The défendants do not ex- 
cept. Although the oral argument was full and complète, the court has re- 
examined with care eaeh of the items in controversy, and has read every- 
thing which has been submitted by elther side, wlth the resuit that it flnds 
no reason for disturbing the conclusions of the master. Indeed, In each in- 
stance the court concurs with his flndings and the reasons given therefor. 
The matters in controversy are ail so fully discussed in the report that noth- 
ing further need be added, and the court adopts the report as an expression 
of its own vlews. The exceptions are overruled, and the report of the master 
is conflrmed, with costs, pursuant to equity rule No. 84. The master's fées 
hâve been paid, each party paying half. Thls seems an équitable apportion- 
ment, and the court sees no reason for altering it 



UNITED STATES v. LEUNG QUONG et al. (District Court, D. Vermont. 
December 7, 1901.) Appeal by Leung Quong and Leung Ming from an order 
for their déportation. Eufus E. Brovvn, for appellants. James L. Martin, 
U. S. Atty. 

WHBELER, District Judge. The expliclt statement of the principal wit- 
ness, the uncle of appellants, of the year, month, day of month, and vessel 
of his arrivai in the United States, in his application for a laborer's certîfl- 
cate, shows, In connection with his testimony, that he came but once; that 
at the time of their birth he was in China; and that his knowledge of their 
blrth, as he states It, would be of their birth in China. The testimony of the 
other wltness that they were born in Califomia, although more consistent, is 
not suflacient to overcome this, and make their eitizenship clear. Déportation 
afflrmed. 
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